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SbrsvMfg  HatksUBe  is  tk  Teit-M  in  a8  die  Law  Scbwls  «f  the  UnikJ  Stales. 

A  NEW  AND  COMPLETB  EDITION  OF  ".       - 

BLACKSTOKE'S   COMMENTAEIES. 

By  thb  Hon.  GEORGE  SHARSWOOD,  LL.D., 

PROFESSOR  or  THE  INSTITUTES  OF  LAW  IN  THE  UNIYEBSITT  OF  PENNSYLVANIA,  AND 
^EBSIDENT  JUDOl   OF   THB  DISTRICT   COURT   FOR  THE   CITT   AND   COUNTY   OF   PHILADELPHIA. 

2  vols,  royal  octayo,  best  law  binding.     Price,  $10.00. 


The  aboye  iiork  is  issued  in  a  superior  style,  printed  on  fine  white  paper,  sized  and 
calendered,  and  with  clear  type,  illustrated  by  a  fine  line-engraving  of  Sir  William  Black- 
iTOKE,  and  accompanied  by  a  carefully -prepared  biographical  sketch  by  the  American 
editor. 

The  delivery  of  the  lectures  which  constitute  the  Commentaries  of  Sir  William  Blackstone 
began  at  Oxford  in  1758,  and  the  publication  of  the  Commentaries  commenced  iu  1705. 
Since  that  period  radical  changes  have  taken  place  in  the  statute  law  of  England,  the  prac- 
tice of  its  courts  has  been  greatly  modified,  new  subjects  of  litigation  have  arisen,  and  many 
of  the  doctrines  of  the  common  law  have  received  very  extensive  modifications  and  additions, 
in  order  to  adapt  them  to  the  results  of  a  century  of  change  and  progress. 

The  Commentaries  do  not,  therefore,  in  their  original  form,  wholly  represent  (he  existing 
state  of  legislation  or  of  legal  doctrine,  even  in  the  country  where  they  were  written.  Wlien 
reconsider,  also,  that  in  the  United  States  the  legal  systems  of  the  several  States  and  of  the 
Federal  Government  have  since  grown  up,  we  cannot  avoid  the  conclusion  that  the  Lecture  of 
RUckstone,  in  respect  of  what  they  contain  as  well  as  of  what  they  do  not  contain,  become 
still  more  inadequate  as  a  book  for  elementary  study  or  general  reading,  unless  accompanied 
by  judicious  and  carefully-prepared  annotations. 

The  deservedly  strong  hold  which  the  Commentaries  have  upon  the  public  and  professional 
regard  can  never  be  wholly  loosened^  and  they  will  always  continue  to  be  read  by  the 
scholar  and  student  and  consulted  by  the  practitioner  and  judge.  Hence  the  importance 
of  a  thorough,  modem,  and  reliable  American  edition.  The  nunlerous  English  editions  of 
Blackstone  which  have  become  necessary  in  order  to  bring  up  the  work  to  the  state  of  the 
Uw  at  different  periods  amount  to  about  twenty-five  in  number,  prepared  by  Christian, 
Archbold,  Coleridge,  Chitty,  Stephen,  Sw-eet,  Warren,  Stewart,  Kerr,  and  others,  all  of 
which  have  been  cloeelv  examined  for  the  purpose  of  obtaining  material  for  the  present. 

The  object  of  the  edition  which  we  now  submit  to  the  public  and  the  professiuu  is  two- 
fold.— ^first,  to  collect  from  all  the  different  editions  those  annotations  which  seemed  most 
important  and  valuable;  second,  to  add  such  copious  notes  and  references  to  American  law 
as  would  fully  adapt  the  work  to  the  use  of  students,  practitioners,  and  laymen  in  this 
country. 

It  is  confidently  believed  that  these  results  have  been  successfully  accomplished  by  Judge 
Sharswood,  whose  long  experience  on  the  bench,  and  as  a  teacher  of  the  law  in  the  Univer- 
sity of  Pennsylvania,  amply  qualifies  him  for  the  editorship  of  Blackstone. 

No  pains  have  been  spared,  either  by  the  editor  or  by  the  publishers,  to  present  a 
taorough,  comprehensive,  and  valuable  e<Ution  of  the  Commentaries,  which  shall  exhibit,  in 
an  attractive  typographical  form,  the  present  state  of  the  law  both  in  England,  and  the 
United  States. 

It  may  be  added  that  it  la  erroneous  to  suppose  that  Blackstone  is  intended  to  be  read 
only  by  lawyers.  In  fact,«the  lectures  were  not  originally  delivered  exclusively  to  students 
or  practitioners  of  the  law;  and  they  contain  nothing  which  may  not  be  easily  understood 
by  any  intelligent  reader,  no  matter  what  are  his  pursuits.  In  the  style  and  getting-up  of 
the  present  edition,  some  regard  has  been  had  to  this  class  of  readers;  for  ttio  clear  and 
legible  type  of  the  notes  as  well  as  of  the  text,  and  the  full  octavo  page,  constitute  a  work 
worthy,  from  its  general  tasteful  appearance,  of  a  place  in  every  library. 

For  the  convenience  of  students,  Barron  Field's  Analysis  of  the  Commentaries  has  been 
added  at  the  end  of  the  second  volume. 

The  publishers  confidently  ask  the  attention  of  judges,  lawyers,  students,  scholars,  and 
g<>neral  readers  to  this,  as  the  very  best  edition  of  Blackstone's  Commentaries  which  has 
erer  appeared  either  in  England  or  the  United  States. 

8m  testimonials  on  next  page. 
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Prom  HON.  THBOPHlLlfS  PABSONS,  LL.D., 

The  emiueat  law  writer,  and  Bfofessor  of  Law  in  Harvard  Unireraity. 

Caubridqb,  October  18,  1869 
Messrs.  Childs  &  Peterson, — GentleAen: — I  have  learned  in  this  Law  School  how 
much  Students  of  Law  need  an  American  edition  of  Blackstone,  which  should  contain  the 
best  parts  of  the  large  annotations  that  hftVe  accumulated  in  the  English  editions,  together 
with  new  American  notes,  bringing  the  law  of  Blaokstone  down  to  our  own  age  and  our 
own  country.  This  is  precisely  what  is  done,  and  excellently  well  done,  by  Judge  Shars* 
wood.  And  you  have  used  a  pag^  and  type  which,  without  any  sacrifice  of  beauty  or  of 
convenience  to  the  reader,  enable  you  to  include  the  whole  work  in  two  volumes  and  o£fer 
It  at  a  very  low  price.  I  have  tilready  introduced  it  as  a  Text-Book  in  this  Law  Schooi, 
and  recommend  it,  emphatically,  to  gentlemen  who  consult  me  as  to  the  edition  they  should 
buy.     Very  respectfully,  your  obedient  servant,  THEOPHILUS  PARSONS. 


From  HON.  HENRY  BUTTON,  LL.D., 

^  Kent  ProfeBsor  of  Law  in  Tale  College. 

New  Haven,  October  26,  1859. 

Messrs.  Childs  &  Peterson, — Gentlemen  . — I  am  highly  pleased  with  Judge  Shars- 
wood's-  edition  of  Blackstone's  Commentaries.  He  has  judiciously  avoided  the  common 
error  of  supposing  that  the  value  of  such  a  work  depends  upon  the  multiplication  of  refer- 
ences to  new  cases,  without  much  regard  to  their  pertinency  or  authority.  In  this  edition 
the  notes  are  chiefly  confined  to  corrections  and  illustrations  of  the  text,  and  are  calculated 
to  cause  the  work  to  continue  to  be,  what  it  has  always  heretofore  been,  an  unrivalled  sys- 
tem of  the  whole  common  law  and  of  English  stAtut«  law 

Such  an  edition  was  much  needed ;  and  I  shall  urgently  recommend  it  to  the  students  of 
Vale  Law  School,  not  only  as  an  indispensable  elementai*y  work,  but  as  a  valuable  standard 
authority.     With  ihe  highest  respect,  HENRY  DUTTON. 


Prom  HON.  WILLIAM  KENT,  LL.D., 

Editor  of  iveot's  Comraeutarie«. 

New  York,  October  26,  1859. 
•    Messrs.  Cuilds  &  Petebson, — Gentlemen  : — I  have  delayed  acknowledging  the  receipt 
of  Judge  Sharswood's  edition  of  Blackstone's  Commentaries  until  I  could  look  over  the  work 
with  some  care  and  attention. 

I  have  not  yet  had  time  to  examine  the  notes  minutely,  agreeable  and  useful  as  I  find  the 
perusal  of  them.  I  have  read  enough,  however,  to  appreciate  the  plan  of  the  editor,  and, 
in  some  degree,  his  execution  of  it.  His  judicious  selections  from  the  annotations  of  pre- 
ceding editors,  and  his  own  very  learned  and  valuable  notes,  have  made  this  edition  the 
best,  I  think,  that  has  appeared, — admirable  for  the  law-student  and  useful  to  the  practical 
lawyer.     I  have  the  honor  to  be,  gentlemen,  your  obedient  servant,       WILLIAM  KENT. 


Prom  THEODORE  W.  DWIGHT,  LL.D., 

Professor  of  Inw  In  Columbia  College^  N.Y. 
Columbia  Colleqb  Law  School,  New  York,  October  16,  1859. 

Messrs.  Childs  &  Peterson, — Gentlemen  : — I  have  examined  with  •  some  care  your 
recent  edition  of  Blackstone's  Commentaries.  It  is  very  pleasant  to  me  to  see  this  favorite 
work  reproduced  in  so  beautiful  a  form  and  with  such  fulness  of  annotation. 

It  is  quite  common  to  speak  disparagingly  of  Blackstone's  labors.  But,  notwithstanding 
all  that  has  been  urged,  what  Dante  says  of  another  remains  true  of  him, — *41  gran  comento 
feo."  For,  whatever  may  be  said  of  its  value  to  the  practising  lawyer,  it  cannot  be  dis- 
pensed with,  as  instructors  in  jurisprudence  well  know,  as  an  introduction  to  legal  study. 

Judge  Sharswood  has,  in  my  judgment,  rendered  an  invaluable  service  to  students  of 
the  law,  in  bringing  within  their  reach  the  contributions  made  to  the  original  text  by 
English  editors,  as  well  as  by  his  own  learned  and  excellent  notes. 

I  shall  use  Sharswood's  Blackstone  as  a  Text-Book  in  our  Law  School,  and  shall  strongly 
recommend  it  to  such  persons  as  may  ask  my  opinion  of  its  value.  •  THEO.  W.  DWIQHT. 


From  AMOS  DEAN,  LL.D.,  * 

Professor  of  Law  in  the  UnlTenity  of  Albany. 

Albany,  October  22,  1869. 

Messrs.  Childs  &  Peterson, — Gentlemen  : — The  examination  I  have  given  your  new 
edition  of  Blackstone's  Commentaries  by  Judge  Sharswood  has  convinced  me  of  its  very 
great  superiority  over  all  former  editions.  Both  the  omissions  and  additions  made  by  him 
are  important. 

Blackstone's  Commentaries  have  so  long  maintained  their  character  as  a  legal  classic 
among  all  students  at  law,  that  this  American  edition,  adapting  them  to  the  present  state 
•fid  coniition  of  the  law  in  this  country,  must  be  highly  acceptable  to  all  those  entering 
«pon  it.*)  study.  1  shall  take  great  pleasure  in  recommending  it,  as  having  many  advantage:^ 
over  ar,y  edition  hitherto  published.     Very  respectfully,  yours,  AMOS  DEAN 
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628  &  630  CHESTNUT  ST.,  PHILADELPHIA. 
By  JOHN  BOUVIER, 

AUTHOR  OP  THE  LAW  DICTIONARY,  EDITOR  OF  BACON'S  ABRIDGMENT,  Ao. 
4  vols,  octavo,  2700  pages,  best  law  binding.     Price,  $15. 

NEW  EDITIOBT. 

The  Institutes  of  American  Law,  by  the  late  Judge  Bowler,  have  noyf  been  before  tbf 
profeasion  for  several  years,  and  the  increasing  demand  for  the  work  attenls  the  genera) 
appreciation  of  its  merit.  It  has  been  nsed  by  courts,  Judges,  lawyers,  and  laymen,  and  the 
result  confirms  the  opinion  of  its  **very  ^reat  value"  which  Chief-Justice  Taney  expressed 
upcn  an  examination  of  some  of  the  proof-sheets  of  the  first  editioni  and  which,  after  the 
subsequent  publication,  was,  as  he  says,  *^^ Hrengthened  by  looking  further  into  it." 

The  arrangement  adopted  in  the  Institutes  is  in  some  respects  novel.  The  method  of 
teaching  law  in  the  form  of  lectures  is  in  many  particulars  objectionable,  and  most  of  our 
aodem  hw-books,  which  are  made  up  of  transcripts  from  a  lecturer's  memoranda,  have 
*>**n  required  to  be  almost  wholly  re- written  in  the  notes,  often  exceeding  the  text  in  bulk 
and  importance,  or  at  least  the  generalities  of  the  oral  or  written  discourse  have  had  to  be 
supplemented  by  those  more  detailed  references,  distinctions,  and  discussions  which  were 
incompatible  with  the  loose  structure  of  the  text,  although  requisite  to  be  known  by  tho 
practitioner.  An  institutional  treatise  upon  the  law  as  a  science  should  be  constructed 
upon  a  system  of  rigid  analysis  and  classification,  which  will  be  more  apt  to  beget  a  seterely 
logical  habit  of  mind  in  the  student  than  the  discursive  style  of  lectures.  Judge  Bouvier 
vaa  deeply  read  in  the  French  and  the  Roman  law,  and  he  has  evidently  imbibed  from  those 
sources  a  taste  for  that  orderly  and  accurate  development  of  the  subject  which  characterizes 
his  Institutes. 

Another  feature  of  his  work  is,  that  it  is  a  representation  of  American  law, —-of  that  gene- 
nl  body  of  jurisprudence  on  the  basis  of  which  justice  is  at  present  adndnistered  through- 
out our  country  at  large.  His  references  are  selected  from  the  reports  of  our  own  tribunals 
ui  different  States  of  the  Union,  so  that  the  student  immediately  becomes  familiar  with  our 
own  aaihorities  and  is  prepared  for  immediate  action  in  his  profession.  He  is  not  set  to 
study  the  learning  of  obsolete  titles,  but  becomes  a  thoroughly  American  lawyer,  rather 
ihan  an  Americanized  English  lawyer. 

The  favor  with  which  the  work  has  been  accepted  bj(  the  profession,  and  its  increasing 
8»le,  justify  the  encomiums  which  its  matter  and  method  have  received  from  some  of  our 
•nost  distinguished  jurists.  It  may  be  added,  as  a  circumstance  of  no  small  importance  to 
the  practitioner,  that,  notwithstanding  the  amount  of  legal  learning  here  embodied,  it  is 
^ndered  immediately  accessible  by  an  accurate  and  exhaustive  index,  not  only  to  each 
'ylume,  but  to  the  whole  work,  so  that  in  the  most  hurried  moments  of  inquiry,  even  during 
the  trial  of  a  cause,  one  may  alight  upon  any  particular  passage  contained  in  any  one  of  the 
lOur  Tolames. 

In  order  that  the  publishers  may  not  be  charged  with  indulging  in  undue  exaggeration 
they  refer  with  confidence  to  the  subjoined  communications  from  Chief-Justice  Taney,  ana 
^  associate  justices,  Catron,  McLean,  Wayne,  Grier,  and  Nelson ;  Chief-Justice  Green,  of 
^^'ew Jersey;  Prof.  Greenleaf,  author  of  "Greenleaf  on  Evidence;'*  Hon.  George  M.  Dallas, 
wid  others. 

From  CHIEP-JUSTICB  TANEY. 

Baltimori,  May  81,  1851. 

I^RAa  Sib: — ^Accept  my  thanks  for  the  proof-sheets  of  the  Institutes  of  American  Law, 
which  you  have  been  good  enough  to  send  me,  and  also  for  the  letter  which  accompanied 
them.  So  far  as  I  can  judge  of  the  work  from  the  portions  before  me,  it  is  one  of  ti^lt 
ORBAT  YALUE,  and  will  undoubtedly  attract  public  attention.  The  general  plan,  and  ihe 
ftrder  and  arrangements  of  the  subject  of  which  it  treats,  could  not,  I  think,  be  improved. 
And  I  may  say  Uie  same  thing  of  the  manner  in  which  the  plan  is  carried  into  execution ; 
for  every  principle  and  rule  is  stated  with  brevity  and  perspicuity,  and  supported  by  the 
proper  reference.  After  thus  expressing  my  opinion  of  the  work,  I  need  not  add  that  I  shall 
fe«l  much  honored  by  having  my  name  associated  with  it.  And  thanking  you  for  the  kind 
terms  in  which  you  are  pleased  to  speak  of  me  in  your  proposed  dedication,  I  am,  dear  sir, 
with  great  respect,  your  obedient  servant,  R.  B.  TANEY. 

Hon.  J.  BovYiBB,  Philadelphia. 

Baltimore,  July  17,  1861. 

Dear  Sir: — Accept  my  thanks  for  the  volumes  of  the  Institutes  of  American  Law.  My 
impressions  in  its  favor,  which  I  expressed  in  my  former  letter  to  you,  have  been  strengtn- 
ened  by  looking  further  into  it;  and  I  hope  the  work  will  meet  with  the  attention  and  eneoi*- 
ngement  which  it  so  well  deserves.     With  great  respect,  I  am  your  obedient  servant, 

Hon.  J.  Bouvier,  Philadelphia.  R-B   TANEY. 
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From  HON.  SIMON  OREENLEAF,  LL.!)., 

Author  of  ''Greoaleaf  ou  Bvidence,'*  Ac,  and  Professor  of  Law  in  Ilarrard  University,  Cambridge. 

B08TOK,  August,  1851. 

GfeNTLBMEN  .* — I  h&YQ  received  the  Tolumes  of  the  Institutes  of  Judge  Bouvier,  which  he  had 
the  kindness  to  send  me,  through  you. 

In  this  work  the  learned  author  has  taken  the  middle  course,  not  occuj>ied,  that  I  enow 
ef,  by  any  preceding  American  writer, — treating  his  subject  with  a  degree  of  learning,  com- 
pactness, precisio'n  of  statement,  and  accuracy  of  definition,  that  cannot  fail,  I  tliink,  of  ren- 
dering it  highly  acceptable  to  the  profession. 

Judge  Bouvier  is  so  well  knowm  to  the  profession,  that  any  commendation  of  his  Institutei 
from  me  would  be  superfluous ;  but  it  will  give  me  great  pleasure  to  be  instrumental  in 
making  them  known  wheneyer  opportunity  may  oconr. 

With  sincere  thanks  for  your  kind  attention,  I  beg  to  remain  your  much  obliged  and 
obedient  servant,  S.  GBEENLEAF. 

Messrs.  Childs  &  Pbtbrson. 

The  following  extract  is  from  a  letter  received  by  the  late  Judge  Bouvier  f^om  the  ^on. 
Simon  Greenleaf : — 

<'  I  beg  yon  to  accept  my  hearty  thanks  for  the  volumes  of  your  Institutes,  which  I  yester- 
day received.  I  have  rapidly  looked  them  over,  plunging  into  one  or  two  titles  in  which  my 
present  studies  are  most  occupied,  and  am  quite  delighted  with  the  work.  It  wU  prove  a  very 
valuable  and  aeeeptable  cukUUon  to  owr  Ug<d  literature," 


From  HON.  JOHN  McLEAN, 

One  of  the  Associate  Judges  of  the  Supreme  Ooort  of  the  United  States. 

CiNciKNATi,  October  8,  1851. 

Gbittlemen  : — ^I  am  under  very  great  obligations  to  you  for  Judge  Bouvier's  Institutes  of 
American  Law.  The  classification  of  the  topics  explained  appears  to  me  to  be  lucid  and 
natural ;  and  I  was  struck  with  the  excellent  method  of  the  work.  The  plan  seems  not  to 
have  been  copied  from  any  one,  but  it  has  more  of  the  simplicity  and  manner  of  the  civil- 
law  writers  than  is  found  in  the  elementary  treatises  of  the  common  law.  The  principles  of 
law  are  succinctly  and  clearly  stated  and  illustrated,  and  the  notes  appended  are  judiciously 
selected,  without  being  crowded,  asrthey  are  in  many  of  our  modern  publications. 

/  know  of  no  work  which  shows  so  much  researeky  and  which  embodies  so  generally  the  elementary 
principles  of  American  law,  as  the  Institutes  of  Judge  Bouvier,  His  name  is  most  favorably 
known  to  the  profession  by  his  previous  works ;  and  I  am  greatly  mistaken  if  his  Institutes 
shall  not  add  to  his  high  reputation  as  an  able  and  learned  law-writer.  Hie  Institutes  ought 
not  only  to  be  found  in  the  h(mds  of  every  student  of  law,  but  on  the  shelf  of  every  lawyer. 
With  great  respect,  your  obliged  and  obedient  servant, 

Messrs.  Childs  &  Peterson.  JOHN  MoLEAK 


From  HON.  JOHN  CATBON, 

One  of  the  Associate  Jadgee  of  the  Supreme  Court  of  the  United  Statst. 

Nashyillb,  Nov.*  12,  1852. 
Gektlembm  : — On  reaching  home  in  August  I  found  a  copy  of  Bouvier's  Institutes  of 
American  Law,  forwarded  to  me  by  you  last  November.  I  have  examined  the  work,  accord- 
-  ing  to  your  request,  and  feel  prepared  to  recommend  it  as  one  of  high  merit.  The  author  has 
succeeded  in  presenting  the  laws  of  England  generally  in  force  throughout  the  United 
States,  as  they  stand  modified  by  strictly  American  law,  in  a  manner  more  lucid,  brief,  and 
simple  than  will  be  found  in  any  other  general  treatise  on  our  law.  The  usual  error  of  over- 
loading the  work  with  words  and  useless  discussions  has  been  avoided  with  rare  success : 
this  in  itself  is  a  great  merit.  /  think  Judge  Bouvier' s  work  should  be  read  by  every  law-stu- 
dent next  after  Blackstone^s  Commentaries. 

Very  respectfully,  your  obedient  servant,  JNO.  CATRON. 

Messrs.  Childs  &  Peterson. 


From  HON.  J.  K.  KANE, 

Judge  of  the  Uni^  States  District  Court  (br  the  Eastern  District  of  Penn^lvania. 

Rensselaer,  near  Philadelphia,  October  10,  1851. 
I  have  devoted  some  time  to  an  examination  of  Judge  Bouvier's  Institutes.     I  have  traced 
krs  analysis  of  the  law  through  its  several  subdivisions,  and  have  also  read  several  titles  of 
the  text,  and  I  am  satisfied  that  the  work  is  worthy  of  its  author's  well-established  reputa 
lioa,  and  that  it  must  occupy  a  place  in  every  well-stocked  prof essional  library. 

Very  respectfully,  your  obedient  servant,  J.  K.  KANE. 
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GEORGE  W.  CHILDS,  PUBLISHER, 


LAW   DICTIONAEY, 

▲DAPTBD  TO  TBI 

CONSTITUTION  AND  LAWS  OF  THE  UNITED  STATES  OF  AMERICA, 

AKD   OF  THB 

SEVERAL  STATES  OF  THE  AMERICAN  UNION: 

WITH  &EFBRBNCE  TO  THE  CIVII?  AND  OTHER  SYSTEMS  OF  FOREIGN  LAW. 

By  JOHN  BOUVIER, 

New  Edition,  reTised,  enlarged,  and  greatly  improved.     2  volnmes^  royal  ootayo. 
Best  Law  Binding.     Price,  SIO. 

BooYier's  Law  Pietionary  has  been  before  the  profeesion  since  the  year  1839,  and  has 
paned  tbrongh  eight  large  editions.  This  single  fact  is  conclusiye  eyidenoe  of  its  merit. 
Indeed,  the  work  baa  now  become  so  well  known,  that  it  is  unnecessary  to  make  any  ex- 
tended remark  concerning  it.  Those  who  have  not  yet  examined  it  may,  howoTer,  be 
assored  that  it  is  not  merely  a  Terbal  Dictionary,  but  rather  a  condensed  Encyclopedia  of 
legal  subjects.  The  articles  contained  in  it  are  not  mere  definitions  of  words,  but  compact 
expositions  of  doctrines  as  they  range  themselves  under  the  different  titles.  Nor  are  these 
expositions  merely  of  an  elementary  character  for  the  instruction  of  students ;  but  they  con- 
tain references  to  late  authorities,  so  that  the  practitioner  will  not  only  find  here  the  doctrine 
of  the  law  stated  as  an  abstract  proposition,  but  he  will  find  ita  qualifications,  exceptions, 
and  modifications  referred  to,  with  a  copious  citation  of  the  cases  which  fortify  the  text. 
We  are  furnished,  in  fact,  with  a  complete  manual  of  the  general  body  of  the  law,  which 
may  be  handily  used  in  preparation  for  trial  or  for  argument,  and  which  may  take  the  place 
of  a  shelf  of  elementary  treatises. 

This  work  is,  in  truth,  as  its  title  claims  for  it,  '<  adapted  to  the  Constitution  and  laws  of 
the  United  States  of  America,  and  of  the  several  States  of  the  American  Union.''  It  is  not, 
therefore,  a  mere  reproduction  of  the  old  dictionaries,  but  is  essentially  new  and  original, 
exhibiting  the  present  state  of  the  law  in  our  own  country,  as  well  as  containing  an  exposi- 
tion of  the  terms  which  have  been  adopted  from  the  Civil  Law  and  from  other  systems  of 
Foreign  Law. 

The  publishers  have  incorporated  into  the  successive  editions  of  the  work  such  improve- 
ments as  seemed  necessary  for  its  increased  usefulness ;  and  the  ninth  edition,  now  offered 
to  the  public,  has  been  in  many  respects  revised,  enlarged,  and  greatly  improved.  No  pains 
have  been  spared  to  render  the  Law  Dictionary  still  more  worthy  of  the  commendations  it  has 
received  from  Story,  Kent,  Greenleaf,  Taney,  McLean,  Curtis,  Nelson,  Parsons,  and  others. 


From  JOSEPH  STOBY,  LI..D. 

Cambbidgb,  September  28, 1889. 

Dbak  Sib  : — ^I  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  of  the  19th 
instant.  The  sheets  of  your  Law  Dictionary,  which  you  had  the  goodness  to  send  to  me, 
IreeeiTed  at  the  same  time.  I  have  examined  them  with  considerable  care,  and  do  not 
hesitate  to  say  that  the  work  will  be  a  very  important  and  most  usefUl  addition  to  our 
judicial  literature.  It  supplies  a  defect  in  our  libraries,  where  the  small  Dictionaries  are 
so  brief  as  to  convey  little  information  of  an  accurate  nature  to  students,  and  the  large  ones 
are  rather  oompendiums  of  the  law  than  explanatory  statements  of  terms :  yours  has  the  ' 
^eat  adTantage  of  an  intermediate  character.  It  defines  terms,  and  occasionally  explains 
sabjeets,  so  as  to  fbmish  students  at  once  the  means  and  the  outlines  of  knowledge.  I  will 
feel  myself  greatly  honored  by  the  dedication  of  the  work  to  me,  although  I  am  fully  sensible 
that  there  are  many  other  gentlemen  who  have  far  better  claims  to  such  a  distinction  than 
i^yself.     Believe  me,  dear  sir,  with  the  highest  respect,  truly  your  obliged  fHend, 

The  Honorable  Junoa  Bouyixb.  JOSEPH  STORY. 

Cambridgb,  January  7,  1840. 

Mt  DBAS  Sib: — I  had  the  pleasure  a  few  days  ago  to  receive  the  second  .volume  of  your 
Law  Dictionary,  for  which  I  return  you^my  very  sincere  thanks.  The  opinion  formed  of  its 
great  merit,  in  examining  the  sheets  which  I  formerly  received  of  the  first  volume,  is  fuUy 
»>nfirmed  by  an  examination  of  the  second.  It  is,  indeed,  a  most  truly  valuable  work.  I 
un  gratified  in  having  my  name  connected  with  your  enterprise,  and  I  trust  you  will  receive 
from  a  liberal  profession  that  fall  approbation  and  compensation  which  are  so  justly  due  to 
CDch  useful  labors.  Professor  Greenleaf  and  myself  shall  recommend  it  to  the  attention  of 
H\  our  law-students.     With  the  highest  respect,  truly  your  obliged  friend, 

The  Honorable  Junoa  Bouvibb.  JOSEPH  STORY. 
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628  &  630  CHESTNUT  ST.,  PHILADELPHIA. 


From  CHANCELLOR  KENT. 

New  York,  November  20,  1889 

Dear  Sir: — I  have  the  pleasure  to  acknowledge  the  receipt  of  jour  letter  of  the  30th  ull., 
Eooonpanied  with  jour  Law  Dictionary,  and  for  which  I  sincerely  thank  you. 

I  have  not  been  insensible  of  the  value  of  the  gift,  for  I  have  run  over  almost  every 
article  in  it,  and  beg  leave  to  add  that  I  have  been  deeply  impressed  with  the  evidences 
throughout  the  volumes  of  the  industry,  skill,  learning,  and  judgment  with  which  the  work 
has  been  compiled.  I  have  found  it  very  instructive,  and  shall  not  fail  to  recommend  its 
utility  to  the  student  whenever  a  due  opportunity  occurs. 

With  my  best  wishes  for  your  health,  and  for  perseverance  in  your  labors  for  the  honor 
of  the  profession,  I  am,  respectfully  and  truly,  yours,  JAMES  KENT. 

Hon.  John  Bouvier. 


Prom  HON.  SIMON  GREENLBAP. 

Cahbridoe,  December  17,  1839. 

Dear  Sir  : — Your  letter  of  80th  October,  with  the  accompanying  first  volume  of  your  Law 
Dictionary,  did  not  reach  me  till  this  day.  The  second  volume — ^from  a  source  till  now 
unknown — was  received  a  few  days  ago.  I  had  previously  looked  over  those  belonging  to 
Mr.  Justice  Story.  I  pray  you,  dear  sir,  to  accept  my  unfeigned  thanks,  not  only  for  the 
books,  which  will  be  highly  prized,  but  for  having  made  so  valuable  an  addition  to  our  pro- 
fessional apparatus.  For  extent  of  research,  clearness  of  definitions  and  illustration,  variety 
of  matter,  and  exactness  of  learning,  it  is  not  surpassed  by  any  in  use,  and,  on  every 
account,  I  think  it  preferable  to  them  all. 

I  am,  dear  sir,  with  sincere  respect,  your  obedient  servant, 

Hon.  J.  BouYiER.  SIMON  GREENLEAF. 


Prom  HON.  BBNJ.  BOBBINS  CTTBTIS, 

One  of  the  Awociate  Judges  of  the  Supreme  Court  of  the  United  States. 

Boston,  April  14,  1853. 
Messrs.  Childs  &  Peterson, — Gentleuen  : — I  received  the  copy  of  Bouvier's  Law  Dic- 
tionary, which  you  did  me  the  honor  to  send  to  me.  I  have  examined  it  with  some  care, 
and  have  pleasure  in  expressing  my  opinion  that  it  is  a  work  of  much  importance  to  students, 
and  very  useful  to  practitioners  of  the  law.  Compared  with  any  other  similar  work  which 
has  fallen  under  my  notice,  I  should  not  hesitate  to  give  it  a  decided  preference^  as  being  far 
more  full  and  comprehensive  than  any  other,  and  I  have  seen  no  reason  to  question  its  accu- 
**acy     With  much  respect,  I  am  your  obedient  servant, 

B.R.  CURTIS. 


From  HON.  BOGEB  B.  TANEY, 

Chief-Justice  of  the  United  States. 

Baltimore,  May  11,  1853. 

Gentlemen  : — Unavoidable  circumstances  have  prevented  me  from  acknowledging  sooner 
the  receipt  of  a  copy  of  the  late  Judge  Bouvier's  Law  Dictionary. 

T  have  looked  into  the  work  with  attention,  and  think  it  superior,  as  a  Law  Dictionary,  to 
any  other  work  of  that  character  which  I  have  had  an  opportunity  of  examining.  The  num- 
ber of  heads  in  which  it  is  arranged,  and  the  oases  cited  to  support  and  illustrate  the  prin- 
•iples  stated,  adds  much  to  its  value.  It  is  a  very  convenient  book  to  refer  to,  especially 
when  one  is  pressed  for  time. 

I  am  glad  to  hear  that  his  Institutes  of  American  Law  have  been  so  sucoessfliL  Thejf 
certainly  deserve  it.     With  great  respect,  I  am,  dear  sirs,  your  obedient  servant, 

Messrs  Childs  &  Peterson.  R.  B.  TANET. 


From  HON.  JOHN  MoLEAN, 

One  of  the  Associate  Judges  of  the  Supreme  Gourt  of  the  United  Btstet. 

Bouvier's  Law  Dictionary  is  a  work  so  well  known  to  the  profession,  and  so  highly  appre- 
ciated, that  no  commendation  of  it  is  necessary.  It  is  an  elaborate  production,  .unequalled 
by  any  other  of  the  kind  in  this  country  or  in  England.  I  have  before  me  the  founh  edi- 
tion, revised,  improved,  and  greatly  enlarged,  published  in  1852.  This  editicn  is  nearly 
one-third  larger  than  the  preceding  one.  The  greater  part  of  the  matter  for  this  edition  was 
prepared  by  the  distinguished  author  before  his  lamented  decease  in  1851.  Some  additions 
have  since  been  made,  and  several  errors  corrected,  on  a  carefUl  revision  of  the  for^ner  edi- 
tions, by  two  members  of  the  bar,  so  that  the  present  edition  is  not  only  the  largest  but  the 
raost  valuable. 

A'c  lawyer' »  library  »>  complete  without  this  valuable  work.  Its  place  cannot  be  supplied  by  anp 
other  publication  with  which  I  am  acquaintetL 

CiKciNKATi,  May  2,  1853.  JOHN  MoLEAN. 
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From  HON.  SIMON  GBEENLEAF,  LL.D., 

Aokhor  of  *'Greenleaf  on  Erldenoe,*'  *&,  and  Profesaor  of  Law  in  HArrard  Unirenity. 

Cambbidge,  April  C,  rd6it. 
Messrs.  Childs  &  Pbtbbson,— Dear  Sirs  :— I  return  my  grateful  acknowledgments  foi 
the  copy  of  the  fourth  edition  of  Judge  Bouvier's  Law  Dictionary,  which  you  have  done  mt 
the  honor  to  present  I  was  not  aware  that  the  work  had  passed  through  bo  many  editions, 
though  the  reputation  of  the  author  as  a  learned  and  accurate  lawyer  would  well  have  just-i- 
fied  such  an  expectation.  /  regard  it  as  a  reliabU  work  of  great  merit,  and  am  happy  to  observe 
that  the  present  edition  is  so  much  enlarged  and  improyed,  particularly  in  the  article  of  law 
niJixims,  in  which  it  is  greatly  enriched.  I  remain,  dear  sirs,  ycmr  much  obliged  and 
obedient  servant,  SIMON  GREENLEAF. 

Prom  THEODOBE  W.  DWIGHT,  LL.D., 

ProfeMor  of  Law  in  Coliiiubia  College,  N.  Y. 
Columbia  Collioe  Law  School,  37  Lafayette  Place,  New  York,  Nov.  19,  1859. 
Messrs.  Childs  &  Peterson, — Gentlemen: — Please  accept  my  thanks  for  a  copy  of  the 
ninth  edition  of  Bouvier*s  Law  Dictionary.     I  have  known  the  value  of  this  work  for  many 
years,  and  have  for  a  long  period  stated  to  my  students  that  it  was  one  of  the  first  works  t^ 
be  purchased  for  their  libraries.     I  not  only  regard  the  work  as  greatly  useful  to  strict 
students  of  the  law,  but  as  very  valuable  for  general  Fcholars.     It  should  be  placed  in  any 
well-selected  private  library  by  the  side  of  BUckstone's  Commentaries.     I  think  that  this 
frlition  is  greatly  superior  even  to  the  excellent  original  work  of  Judge  Bouvier.     X  shall  * 
hereafter  commend  this  Dictionary  more  warmly  than  ever  before. 

THEODORE  W.  DWIGHT. 

Prom  HON.  HENRY  BUTTON,  LL.D., 

Kent  Professor  of  Law  in  Tale  College. 

Yale  Law  School,  New  Haven,  Nov.  14,  1859. 

Messrs.  Childs  &  Peterson, — GENtLiMEN : — A  Iiaw  Dictionary  is  almost  indispensable 
to  every  person  who  is  commencing  the  study  of  law. 

Bouvier* s  Law  Dictionary,  recently  published  by  you,  will  not  only  supply  this  want,  but 
will  prove  a  great  convenience  to  a  practitioner  in  any  part  of  the  United  States.  As  an 
expounder  of  law  terms  and  phrases,  it  has  no  superior,  while  it  at  the  same  time  furnishes 
Dumerous  references  to  recent  cases,  and  contains  valuable  information,  not  easily  obtainable 
elsewhere,  regarding  many  of  the  peculiar  laws  of  particular  States.  I  shall  take  g^eat 
pleasure  in  recommending  it  HENRY  DUTTON. 

From  AMOS  DEAN,  LL.D., 

Profcasor  of  Law  in  the  University  of  Albanj. 
I  have  always  recommended  it  to  our  classes  as  the  best  Law  Dictionary  they  could  obtain, 
and  in  addition  have  advised  them  to  procure  a^aw  Dictionnry  and  always  keep  it  by  them 
during  their  course  of  study. — £;jJractfrom  a  letter  to  the  Publvthers,  dated  Nov.  2,  1859. 


From  HON.  THBOPHILUS  PAESONS,  LL.D., 

The  eminent  la#  writer,  and  Professor  of  Law  in  Harvard  University,  Oambrfdge. 
Of  Bouvier's  Law  Dictionary  I  know  the  merit.     I  recommend  it  to  the  young  men  ot  my 
flchool  as  one  of  the  books  which  should  be  in  even  a  very  small  library.     I  have  no  donbi 
Ihey  buy  a  large  number  annually. — Extract  from  a  Letter  to  the  Fublitkers,  May,  1868. 


"  BoiTYiEs's  Law  Diotiohasy  is  the  best  book  of  the  kind  in  use  for  the  American  lawyer. 
It  contains  sufficient  reference  to  English  and  foreign  law,  with  a  very  full  synopsis  of  such 
'H>rtion8  of  American  jurisprudence  as  require  elucidation.   In  the  second  edition,  the  author 

eoasi  many  of  the  titles,  and  added  about  a  thousand  new  ones.  By  means  of  correspond- 
ence with  the  members  of  the  bar  in  different  States,  and  by  a  careful  examination  of  loeat 

reatises,  the  author  has  produced  not  only  a  good  American  Law  Dictionary,  but  one  auffi 
eiently  local  for  aU  practical  purposes." — Marvin^t  Legal  BibUo^aphy,  p.  188. 


"  AiiTHOiroH  JiTDGB  BouTiSR  was  by  birth  a  Frenchman,  and,  aocording  to  our  arrange 
ment,  should  be  ranked  among  foreign  writers  in  America,  we  deem  it  not  improper,  for 
several  reasons,  to  introduce  him  here.  He  went  to  the  United  States  at  an  early  age,  but 
was  not  at  first  designed  for  the  law.  His  mind,  however,  was  peculiarly  adapted  to  the 
legal  profession,  and  he  became  an  eminent  judge.  His  two  books — the  Institutte  of  Ame- 
ritjn  Law,  and  Dictionary  of  Lam — are  among  the  best  works  of  their  kind,  and  are  so  con- 
sidered in  Europe.  The  celebrated  German  jurist,  Mitt-ermaier,  recommends  them  te 
European  lawyers  as  the  books  they  will  have  to  look  up  to  as  the  great  authorities  on  Ame- 
rican practice;  and  their  wide  circulation  in  the  United  States,  and  extensive  use  there, 
give  them  a  position  equal  to  the  works  of  the  ablest  American  jurists,  among  whom  Judge 
Bouvier  may  justly  be  classed." — TrUbneft  Bibliographical  Guide  to  American  Literature^ 
p.  Ixii.,  London,  1859,  8vo. 

$f^  Bouvier's  Institutes,  Law  Dictionary,  or  Sharswood*s  Blackstone,  will  be  forwarded  j 
to  any  portion  of  the  United  Stutes,  free  of  expense,  on  receipt  of  the  published  pric^OQlC 


8  GEORGE  W.  CHILDS,  PUBLISHER,  PHILADELPHIA. 

A  TREATISE  ON  THE  AlEBIGAN  Uf  OF  EASEMENTS  AND  SERYirUDES. 


By  EMORY  WASHBURN,  LL.D., 

50R  OF  LAW  IN  HARTARD  UNJTERSITY.  AUTHOR  OF  A  T] 
AMERICAN  LAW  OF  REAL  PROPERTY. 

Completein  1  vol.  octavo,  pages  xxvii. — 840.     Price,  $6.00. 


BUSSEY  PROFiffiSOR  OF  LAW  IN  HARVARD  UNIVERSITY,  AUTHOR  OF  A  TREATISE  ON  THE 
AMERICAN  LAW  OF  REAL  PROPERTY. 


Prom  Hon.  WILLIAM  CURTIS  NOTES, 

Tho  eminent  New-York  Lawyer. 

Washburn's  Law  of  Easements  was  too  important  a  work  for  a  hasty  examination,  and 
I  therefore  reserved  its  careful  consideration  for  a  part  of  my  summer  vacation ;  and, 
having  now  mastered  its  contents  and  made  myself  familiar  with  its  plan  and  scope,  I 
am  glad  to  be  able  to  say  that  in  comprehensiveness  and  accuracy  it  is  without  a  rival, 
and  that  none  of  the  published  works  on  the  same  or  kindred  subjects  can  compare  with 
it  in  research  or  ability.  Not  the  least  of  its  merita  is,  that  it  contains  the  whole  Ameri- 
,  can  Law  in  regard  to  Servitudes,  and  that  all  thd  numerous  cases  cited  are  stated  briefly, 
but  with  such  correctness  as  to  render  a  reference  to  the  original  reports  seldom  necessary. 

It  is  a  trite  remark  that  certain  books  are  essential  to  the  library  of  every  lawyer,  but 
it  must  be  said  most  emphatically  of  this,  that  it  is  absolutely  necessary  to  the  lawyer 
himself ;  as  without  an  intimate  acquaintance  with  its  contents,  be  would  be  ignorant  of 
no  inconsiderable  part  of  the  American  Law  of  Easements. 


From  the  AMEBIGAN  LAW  BEGIS^EB,  June,  1668,  by  Hon.  Isaac 

F.  Bedfield,  LL.D. 

This  is  a  book  much  needed  by  the  profession  in  this  country.  We  have  examined  por^ 
tion»of  the  volume  with  considerable  care,  and,  so  far  as  we  have  been  able  to  determine, 
the  subjects  discussed  are  considered  in  all  their  bearings,  and  the  cases  fully  presented, 
which  latter  circumstance  we  esteem  a  great  merit  in  a  recent  law-book.  We  feel  con- 
fident the  profession  will  find  this  a  valuable  aid  and  a  reliable  guide  in  the  preparation 
of  cases. 

From  the  BOSTON  LAW  BEFOBTEB,  May,  1863,  by  F.  F.  Heard,  Esq. 

Tn  England,  few  books  have  held  such  a  high  position  as  Gale's  masterly  Treatise  on 
the  Law  of  Easements.  But,  notwithstanding  the  high  character  of  this  Treatise,  it  is 
exclusively  English.  In  the  American  Reports  there  are  hundreds  of  cases  on  the  sub- 
ject, many  of  which,  for  keen  discussion  and  exhaustive  research,  are  not  inferior  to  the 
English.  A  want  therefore  existed  for  a  treatise  in  which  the  American  and  English 
cases  might  be  found  collected  and  stated  in  connection.  This  want  Professor  Wash- 
burn's book  well  supplies. 

We' have  subjected  the  sheets  of  this  volume  to  a  rigid  scrutiny  as  they  were  passing 
through  the  press,  and  have  risen  from  their  perusal  under  a  strong  ccmviction  of  the 
author's  industry  and  aoouracy.  "  He  has  had  the  happiness,"  to  quote  from  old  Fuller, 
"  to  reconcile  brevity  with  clearness,  qualities  of  great  distance  in  other  authors." 


3^  %xM»tm  tJxi  ^m  tit  Mroptiatt, 

WITH  OOPIOTIS  EEFEEEKOES  TO  THE  EOMAN  AU D  OONTINENTAL  LAW. 
By  S.  p.  DJ^^XON,  of  Cambridge,  Mass. 

A  vol.  octavo.      $2. 
From  Hon.  JUDQE  SHAB8WOOD, 

yiiiar  of  Shanwood's  BlackBton«,  etc 

The  "  Treatise  on  the  Law  f  f  Subrogation,  with  Full  References  to  the  Civil  Law,  by  8. 
F.  Dixon,"  is  one  of  the  ablest  and  most  philosophical  essays  which  the  press  of  late 
years  fias  given  to  the  profebsion.  It  traces  the  doctrine  of  Subrogation  to  the  Roman 
law,  its  (^iginal  fountain,  compares  that  law  with  the  rules  adopted  in  English  and  Ame- 
rican jufrisprudence,  and  exhibits  the  application  of  those  rules  in  the  great  variety  of 
circumstances  constantl;r  arising  in  daily  transactionrs.  Hence  it  is  a  work  of  constant 
recurrence  to  the  practi   ^ner. 
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Of  THV   RKDRB88   OF   PbIYATB   WeOMGS  BT 

THB  MBKB  ACT  OV  THB  PASTIB8....Pag«  2  tO  16 

1.  Wrongs  are  the  priration  of  right;  and 
are,  I.  Priyate.    IL  Publie 2 

2.  PrWate  wrongSi  or  cinl  usuries,  are  an 
infWngement,  or  priration,  of  the  civil 
rights  of  indiyiduals,  considered  as  indi- 
Tiduals 2 

8.  The  redress  of  civH  ii^Juries  is  one  prin- 
cipal object  of  the  laws  of  England 8 

4.  This  redress  is  effected,  I.  By  the  mere  act 
of  the  parties.  II.  By  the  mere  operation 
of  law.  III.  By  both  together,  or  suit  in 
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and  disposed  of  according  to  the  due 
courseof  law.    TI.  Seising  of  heriots,  &0..8-15 

7.  Of  the  second  sort  are,  I.  Accord.  U. 
Arbitration 15-16 

CHAPTER  IL 

Of  Rbdbbss  bt  tbb  mbbb  OPBBATioir  or 
Law 18  to  21 

1  Redress,  effected  by  the  mere  operation 
if  law,  is,  L  In  case  of  retainer ;  where  a 
creditor  is  executor  or  administrator,  and 
is  thereupon  allowed  to  retain  his  own 
debt.  n.  In  the  case  of  remitter ;  where 
one  who  has  a  good  title  to  lands,  &c. 
comes  into  possession  by  a  bad  one,  and 
is  thereupon  remitted  to  his  ancient  good 
title,  which  protects  his  ill-acquired  pos- 
session  18-21 

CHAPTER  ni. 

Or  CouBTs  m  obnbral 22  to  26 

1  Redress  that  is  effected  by  the  act  both 
of  law  and  of  the  parties  is  by  suit  or 

action  in  the  courts  of  justice 22 

2.  Herein  may  be  considered,  L  The  courts 
themselves.  II.  The  cognisanceef  wrongs, 
or  izguries,  therein.  And  of  courts,  I. 
Their  nature  and  incidents.  IL  Their 
several  species. 28 

8.  A  court  is  a  place  wherein  justice  is  ju- 
dicially administered,  by  officers  dele- 
gated by  the  crown :  being  a  court  either 

•f  record^  or  not  of  record 28-24 


4.  Incident  to  all  courts  are,  a  plaintiff,  de- 
fendant, and  judge :  and  with  us,  there 
are  also  usually  attorneys,  and  advocates 
or  counsel,  vis.,  either  barristers,  or  Ser- 
jeants at  law Page  26 

CHAPTER  IV. 
Or  THB  Publio  Courts  or  Coxmon  Law 
ABB  EoviTT 80  to  00 

1.  Courts  of  justice,  with  regard  to  their 
several  species,  are,  I.  Of  a  public 
or  general  jurisdiction  throughout  the 
realm.  IL  Of  a  private  or  special  juris- 
diction     80 

2.  Public  courts  of  justice  are,  I.  The  courts 
of  conrmon  law  and  equity.  II.  The  ec- 
clesiastical courts.  III.  The  military 
courts.    IV.  The  maritime  courts 80 

8.  The  general  and  publie  courts  of  com- 
mon law  and  equity  are,  I.  The  court  of 
pupoudrt,  II.  The  court-baron.  III. 
The  hundred  court.  IV.  The  county 
court.  V.  The  court  of  Common  Pleas. 
VI.  The  court  of  King's  Bench.  VII. 
The  oourt  of  Exchequer.  VIII.  The 
court  of  Chancery.  (Which  two  last  are 
courts  of  equity  as  well  as  law.)  IX. 
The  courts  of  Exchequer-Chambeir.  X. 
The  house  of  Peers.  To  which  may  be 
added,  as  auxiliaries,  XI.  The  courts  of 
Assise  and  Nisi  Friut 82-410 

CHAPTER  V. 
Or  CoumTs  Eoolbsiastioal,  BIilitabt,  and 
Habitixb 62-68 

1.  Ecclesiastical  courts,  (which  were  sepa- 
rated firom  the  temporal  by  William  the 
Conqueror,)  or  courts  Christian,  are,  I. 
The  court  of  the  Archdeacon.  II.  The 
court  of  the  Bishop's  CouBistory.  III.  The 
court  of  Arches.  IV.  The  court  of  Pecu- 
liars. V.  The  Prerogative  Court  VI. 
The  court  of  Delegates.    VII.  The  court 

of  Review 6»-68 

2.  The  only  permanent  military  court  is 
that  of  chivalry }  the  courts-martial  an- 
nually established  by  act  of  parliament 
being  only  temporary 67 

8.  Maritime  courts  are,  I.  The  court  of  Ad- 
miralty and  Vice-Admiralty.  11.  The 
court  of  Delegates.  III.  The  lords  of  the 
Privy  Council,  and  others  authorised  by 
the  king's  commission,  for  appeals  in 
priie-oauses 68 

CHAPTER  VI. 
Or  CovBTS  or  a  Sfboial  Juiiisi>iction...71  to  86 
1.  Courts  of  a  special  or  private  jurisdic- 
tion are,  I.  The  forest  courts ;  including 
the  courts  of  attachments,  regard,  swein- 
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mote,  a&d  justioe-seat.  II.  The  c<mrt 
of  Commissionen  of  Sewers.  III.  The 
court  of  policies  of  assuranoe.  IV.  The 
ooirt  of  the  Marshalsea  and  the  Palace 
Coart,  y.  The  courts  of  the  principality 
of  Wales.  YL  The  court  of  the  duohj- 
ehamber  of  Lancaster.  Til.  The  courts 
of  the  counUes  palatine,  and  other  royal 
firanehises.  Vlll.  The  stannary  courts. 
IX.  The  courts  of  London,  and  other 
corporations : — to  which  may  be  referred 
the  courts  of  requests,  or  courts  of  con- 
science; and  the  modem  regulations 
of  certain  oourts-baron  and  county 
courts.  X.  The  courts  of  the  two  Uni- 
Tersitiee Page  71-85 

CHAPTER  VIL 

Of  the  CooFiZAiTcs  or  Priyatb  Wkomos.... 

85  to  114 

1.  All  private  wrongs  or  cifil  injuries  are 
cognizable  either  in  the  courts  ecclesias- 
tical, military,  maritime,  or  those  of 
common  law 86 

2.  Iiguries  cognizable  in  the  ecclesiastical 
conrts  are,  I.  Pecuniary.  II.  Matrimo- 
nial    IIL  Testamentary 87-88 

8.  Pecuniary  injuries,  here  cognizable,  are, 
L  Subtraction  of  tithes.  For  which  the 
remedy  is  by  suit  to  compel  their  pay- 
ment, or  an  equiyalent;  and  also  their 
double  Yalue.  II.  Non-payment  of  ec- 
clesiastical dues.  Remedy :  by  suit  for 
payment.  III.  Spoliation.  Remedy :  by 
suit  for  restitution.  IV.  Dilapidations. 
Remedy :  By  suit  for  damages.  Y.  Non- 
repair of  the  church,  &c. ;  and  non-pay- 
ment of  church-rates.  Remedy :  by  suit 
to  compel  them 88-92 

4.  Matrimonial  iiguries  are,  I.  Jactitation 
of  marriage.  Remedy :  by  suit  for  per- 
petual silence.  11.  Subtraction  of  con- 
jugal rights.  Remedy :  by  suit  for  resti- 
^tion.  m.  Inability  for  the  marriage 
state.  Remedy:  by  suit  for  diyorce. 
IT.  Refusal  of  decent  maintenance  te 
the  wife.  Remedy:  by  suit  for  ali- 
mony   ....92-96 

ft.  Testamentary  injuries  are,  I.  Disputing 
the  Talidity  of  wills.  Remedy :  by  suit 
to  establish  them.  II.  Obstructing  of 
administrations.  Remedy:  by  suit  for 
the  granting  them.  III.  Subtraction  of 
legacies.  Remedy :  by  suit  fbr  the  pay- 
ment  96-98 

6.  The  course  of  proceedings  herein  is 
much  conformed  to  the  ciyil  and  canon 
law:  but  their  only  compulsive  pro- 
cess is  that  of  excommunication ;  which 
is  enforced  by  the  temporal  writ  of 
nffn^eavU   or   d$  exeormnumeato    eapkn- 

do, 98-108 

7.  CittI  injuries,  cognizable  in  the  court 
auHtary,  or  court  of  chivalry,  are,  I. 
Injuries  in  point  of  honour.  Remedy: 
by  -suit  for  honourable  amends.  IL 
Enemachments  in  coat -armour,  &o. 
Remedy:  by  suit  to  remove  them. 
The   proeeedings    are    in    a    summary 

'    *     108-106 


8.  CivH  injuries  cognizable  in  the  courts 
maritime  i^re  iiguries  in  their  nature 
of  common-law  cognizance,  but  arising 
wholly  upon  the  sea,  and  not  within  the 
precincts  of  any  county.  The  proceed- 
ings are  herein  also  much  conformed  to 

the  ciril  Uw Page  106-109 

9.  All  other  iiguries  are  cognizable  only 
in  the  courts  of  common  law :  of  which 

in  the  remainder  of  this  book 109-114 

10.  Two  of  them  are,  kowever,  cog- 
nisable by  these,  and  other,  inferior 
courts;  viz.  I.  Refusal,  or  neglect,  of 
justice.  Remedies:  by  writ  of  proce- 
dendo, or  fifandamui,  II.  Encroachment 
of  jurisdiction.  Remedy:  by  writ  of 
prohibition 109-114 

CHAPTER  VHL 

Or  Wbohos,  and  thxir  Rvhxdivs,  rispbct- 
iNO  THE  Rights  or  Pbbsons 115  to  148 

1.  In  treating  of  the  cognizance  of  injuries 
by  the  courts  of  common  law,  may  be 
considered,  I.  The  ii\juries  themselves, 
and  their  resi>ective  remedies.  II.  The 
pursuits  of  those  remedies  in  the  several 
courts 116 

2.  Injuries  between  subject  and  subject, 
cognizable  by  the  courts  of  common 
law,  are  in  general  remedied  by  putting 
the  party  iigured  into  possession  of 
that  right  whereof  he  is  uigustly  de- 

'  prived 116 

8.  This  is  effected,  I.  By  delivery  of  the 
thing  detained  to  the  rightAil  owner. 
II.  Where  that  remedy  is  either  im- 
possible or  inadequate,  by  giving  the 
party  injured  a  satisfaction  in  da- 
mages    116 

4.  The  instruments  by  which  these  reme- 
dies may  be  obtained  are  suits  or  ac- 
tions ;  which  are  defined  to  be  the  legal 
demand  of  one's  right:  and  these  are, 
I.  Personal.  TI.  ReaL  IH.  Mixed...ll6-118 
6.  Ii^Juries  (whereof  some  are  with,  others 
without,  force)  are,  I.  Iiguries  to  the 
rights  of  persons.  II.  Injuries  to  the 
rights  of  property.  And  the  former  are, 
I.  Injuries  to  the  absolute,  II.  Injuries 
to  the  relative,  rights  of  persons. 118-119 

6.  The  absolute  rights  of  individuals  are, 
I.  Personal  security.  11.  Personal  liber- 
ty. III.  Private  property.  (See  Book  I. 
Ch.  I.)  To  which  the  injuries  must  be 
correspondent 119 

7.  Injuries  to  personal  security  are,  I. 
Against  a  man's  life.  II.  Against  his 
limbs,  m.  Against  his  body.  lY. 
Against  his  health.  Y.  Against  his  re- 
putation.— ^The  first  must  be  referred  to 
the  next  book 119 

8.  Injuries  to  the  limbs  and  body  are, 
I.  Threats.  IL  Assault.  III.  Battery. 
IV.  Wounding.  V.  Mayhem.  Remedy : 
by  action  of  trespass  vi  et  armis,  for 
damages 120 

9.  Injuries  to  health,  by  any  unwhole- 
some practices,  are  remedied  by  a  spe- 
cial action  of  trespass  on  the  case,  for 
damages 122 
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10.  Izgijries  to  reputation  are,  I.  Slander- 
ous and  malicious  words.  Remedy :  by ' 
action  on  the  case,  for  damages.  IL 
Libels.  Remedy :  the  same.  III.  Mali- 
cious prosecutions.  Remedy :  by  action 
of  conspiracy,  or  on  the  case,  for  da- 
mages   , Page  128 

11.  The  sole  injury  to  personal  liberty 
is  false  imprisonment.  Remedies:  L 
By  writ  of,  1st,  mainprize ;  2dly,  odio  et 
atia;  3dly,  homiM  repUgiando;  4thly, 
habeas  corpus;  to  remove  the  wrong. 
II.  By  action  of  trespass ;  to  recoYor 
damages 127-188 

12.  For  iiguries  to  priyate  property,  see  the 
next  chapter. 

18.  Injuries  to  relative  rights  affect,  L 
Husbands.  II.  Parents.  III.  Guardians. 
IV.  Masters 188 

14.  Injuries  to  a  husband  are,  I.  Abduc- 
tion, or  taking  away  his  wife.  Remedy: 
by  action  of  trespass  de  uxors  rapta  el 
Mtucta,  to  recover  possession  of  his 
wife,  and  damages.  IL  Criminal  con- 
versation with  her.  Remedy:  by  ac- 
tion on  the  case,  for  damages.  III. 
Beating  her.  Remedy:  by  action  on 
the  case,  per  quod  consortium  amisit,  for 
damages 189 

16.  The  only  iigury  to  a  parent  or  guar- 
dian, is  the  abduction  of  their  children, 
or  wards.  Remedy :  by  action  of  tres- 
pass, ds  fiUiSf  vel  custoc&isy  raptis  vd  ab- 
duetts;  to  recover  possession  of  them,  and 
damages - 140-141 

16.  Injuries  to  a  master  are,  L  Retain- 
ing his  servants.  Remedy:  by  action 
on  the  case,  for  damages.  II.  Beat- 
ing them.  Remedy:  by  action  on  the 
ease,  per  quod  servUktm  amisit;  for  da- 
mages  141-148 

CHAPTER  IX. 

Or  Ihjubiis  to  Personal  Peofkltt..  144  to  166 

1.  Iiguries  to  the  rights  of  property  are 
either  to  those  of  personal,  or  real,  pro- 
perty   144 

2.  Personal  property  is  either  in  possession, 

or  in  action 144 

8.  Injuries  to  personal  property  in  posses- 
sion are,  I.  By  dispossession.  IL  By 
damage,  while  the  owner  remains  in 
possession. 

4.  Dispossession  may  be  effected,  I.  By  an 
unlawful  taking.  II.  By  an  unlawAil 
detaining 144 

6.  For  the  unlawfiil  taking  of  goods  and 
chattels  personal,  the  remedy  is,  I.  Ae- 
tual  restitution;  which  (in  case  of  a 
wrongful  distress)  is  obtained  by  ac- 
tion of  replevin.  IL  Satisfaction  in 
damages:  Ist,  in  case  of  rescous^  by 
action  of  re*eous^  pound-breach,  or  on 
the  case ;  2dly,  in  case  of  other  unlaw- 
taX  takings,  by  action  of  trespass,  or 
trover 146-161 

^  For  the  unlawful  detaining  of  goods 
lawfully  taken,  the  remedy  is  also, 
I.  Actual  restitution;  by  action  of  re- 
|»levin.   or  detinue.    IL  Satisfaction  in 


damages ;  by  action  on  the  case,  for  tro- 
ver and  conversion Pago  151 

7.  For  damage  to  personal  property,  while 
in  the  owner's  possession,  the  remedy 
is  in  damages,  by  action  of  trespass 
vi  el  armiSf  in  case  the  act  be  imme- 
diately iigurious,  or  by  action  of  trespass 
on  the  case,  to  redress  consequential 
danuige 153 

8.  Iiguries  to  personal  property,  in  action, 
arise  by  breach  of  contracts,  I.  Express. 

IL  Implied 158 

9.  Breaches  of  express  contracts  are,  I. 
By  non-payment  of  debts.  .  Remedy: 
1st,  specific  payment;  recoverable  by 
action  of  debt ;  2dly,  damages  for  non- 
payment; recoverable  by  action  on  the 
case.  IL  By  non-performance  of  cove- 
nants. Remedy :  by  action  of  covenant, 
1st,  to  recover  damages,  in  covenants 
personal;  2d]y,  to  compel  performance 
in  covenants  real.     III.  By  non-perform- 

.  ance  of  promises,  or  assumpsits.  Re- 
medy: by  action  on  the  case,  for  da- 
mages  154-158 

10.  Implied  contracts  are  such  as  arise, 
I.  From  the  nature  and  constitution  of 
government.  II.  From  reason  and  the 
construction  of  law 158 

11.  Breaches  of  contracts  implied  in  the 
nature  of  government  are  by  the  non- 
payment of  money  which  the  laws  have 
directed  to  be  paid.  Remedy :  by  action 
of  debt,  (which,  in  such  cases,  is  fre- 
quentiy  a  popular,  frequently  a  ^i  tarn 
action,)  to  compel  the  specific  payment; 
or  sometimes  by  action  on  the  case,  for 
damages 158-161 

12.  Breaches  of  contracts  implied  in  reason 
and  construction  of  law  are  by  the  non- 
performance of  legal  presumptive  assump- 
sits :  for  which  the  remedy  is  in  damages; 
by  an  action  on  the  case,  on  the  implied 
assumpsits,  I.  Of  a  quantum  meruit,  IL 
Of  a  quantum  valebat,  IIL  Of  money  ex- 
pended for  another.  IV.  Of  receiving 
money  to  another's  use.  V.  Of  an  insi- 
mul  computassent,  on  an  account  stated, 
(the  remedy  on  an  account  unstated 
being  by  action  of  account.)  VI.  Of  per- 
forming one's  duty,  in  any  employment, 
with  integrity,  diligence,  and  skiU.  In 
some  of  which  cases  an  action  of  deceit 
(or  on  the  case,  in  nature  of  deceit)  will 

lie 161-166 

CHAPTER  X. 

Of  Injxtribs  to  Rsal  Pbopsbtt;  avd 
n&ST  OF  DispossBssioN,  OE  Ouster,  ov 
THE  Freehold 167  to  197 

1.  Iiguries  affecting  real  property  are,  L 
Ouster.  IL  Trespass.  IlL  Nuisance. 
IV.  Waste.  V.  Subtraction.  VL  Dis- 
turbance   167 

2.  Ouster  is  the  amotion  of  possession ;  and 
is,  L  From  freeholds.  IL  From  chattels 
real 167 

8.  Ouster  from  freeholds  is  effected  by,  I. 
Abatement  II.  Intrusion.  IIL  Dissei- 
sin. rV.  Discontinuance.  V.  Deforce- 
ment   167 
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4.  Abatement  is  the  entry  of  a  stranger, 
after  the  death  of  the  ancestor,  before  the 
heir Page  167 

5.  Intrusion  is  the  entry  of  a  stranger, 
after  a  particular  estate  of  freehold  is 
determined,  before  liim  in  remainder  or 
lerersion 169 

6.  Disseisin  is  a  wrongful  putting  out  of 
him  that  is  seised  of  the  freehold 169 

7.  Discontinuance  is  where  tenant  in  tail, 
or  the  husband  of  tenant  in  fee,  makes  a 
larger  estate  of  the  land  than  the  law 
aUoweth 171 

6.  Deforcement  is  any  other  detainer  of  the 
freehold  fh>m  him  who  hath  the  property, 
but  who  never  had  the  possession 172 

f  The  universal  remedy  for  all  these  is  re- 
stitution or  delivery  of  possession,  and, 
sometimes,  damages  for  the  detention. 
This  is  effected,  I.  By  mere  entry.  II. 
By  action'  possessory.  III.  By  writ  of 
right 174 

10.-  Mere  entry  on  lands,  by  him  who  hath 
the  apparent  right  of  possession,  will  (if 
peaceable)  devest  the  mere  possession  of 
a  wrong-doer.  But  forcible  entries  are 
remedied  by  immediate  restitution,  to  be 
given  by  a  justice  of  the  peace 175-179 

11.  Where  the  wrong-doer  hath  not  only 
mere  possession,  but  also  an  apparent 
right  of  possession ;  this  may  be  devested 
by  him  who  hath  the  actual  right  of  pos- 
session, by  means  of  the  possessory  ac- 
tions of  writ  of  entry,  or  assise 179 

12.  A  writ  of  entry  is  a  real  action,  which 
disproves  the  title  of  the  tenant,  by  show- 
ing the  unlawful  mestns  under  which  he 
gained  or  continues  possession.  And  it 
may  be  brought,  either  against  the  wrong- 
doer himself;  or  in  the  degrees  called 
the/>er,  the^«r  and  cut,  and  the  post 180 

1').  An  assise  is  a  real  action,  which  proves 
the  title  of  the  demandant,  by  showing 
his  own,  or  his  ancestor's,  possession. 
And  it  may  be  brought  either  to  remedy 
abatements ;  viz.  the  assise  of  mort  tTan- 
eaior,  &e. :  or  to  remedy  recent  disseisins ; 
viz.  the  assise  of  novel  disseiain 184-190 

14.  Where  the  wrong-doer  hath  gained  the 
actual  right  of  possession,  he  who  hath 
the  right  of  property  can  only  be  reme- 
died by  a  writ  of  right,  or  some  writ  of  a 
similar  nature.  As,  I.  Where  such  right 
of  possession  is  gained  by  the  discon- 
tinuance of  tenant  in  tail.  Remedy,  for 
the  right  of  property :  by  writ  of  forme- 
don,  n.  Where  gained  by  recovery  in  a 
possessory  action,  had  against  tenants  of 
particular  estates  by  their  own  default. 
Remedy:  by  writ  of  quod  ei  de/orceat, 
IIL  Where  gained  by  recovery  in  a  pos- 
sessory action,  had  upon  the  merits.  IV. 
Where  gained  by  the  statute  of  limita- 
tions. Remedy,  in  both  cases:  by  a 
mere  writ  of  right,  the  highest  writ  in 
the  Uw 190-197 

CHAPTER  XI. 

Or  DispossBSsiOK,  on  Ouster,  of  Chat- 

nuiRBAL 198  to  207 

I  OuUer  from  chattels  real  is,  I.  From 


estates  by  statute  and  elegit.  II.  From 
an  estate  for  years Page  198 

2.  Ouster  from  estates  by  statute  or  elegit 
is  effected  by  a  kind  of  disseisin.  Reme- 
dy :  restitution,  and  damages ;  by  assise 
of  novel  diueitm 19A 

8.  Ouster  from  an  estate  for  years  is  ef- 
fected by  a  Uke  disseisin  or  ejectment 
Remedy:  restitution  and  damages;  I. 
By  writ  of  ^ectione  firmsR.  II.  "By  writ  of 
quare  ^ecU  infra  ierminum*^. 1  \f9 

4.  A  writ  of  ^'eetione  firmmy  or  action  of  tres- 
pass in  ejectment,  lieth  where  lands,  &o., 
are  let  for  a  term  of  years  and  the  lessee 
is  ousted  or  ejected  from  his  t«rm;  in 
which  case  he  shall  recover  possession  of 
his  term,  and  damages 19f 

6.' This  is  now  the  usual  method  of  trying 
titles  to  land,  instead  of  an  action  real : 
viz.,  by,  I.  The  claimant's  making  an  ac- 
tual (or  supposed)  lease  upon  the  land  to 
the  plaintiff.  II.  The  plaintiff's  actual 
(or  supposed)  entry  thereupon.  III.  His 
actual  (or  supposed)  ouster  and  eject- 
ment by  the  defendant.  For  which  in- 
jury this  action  is  brought,  either  against 
the  tenant,  or  (more  usually)  against 
some  casual  or  fictitious  ejector;  in  whose 
stead  the  tenant  may  be  admitted  de- 
fendant, on  condition  that  the  lease,  en- 
try, and  ouster  be  confessed,  and  that 
nothing  else  be  disputed  but  the  merits 
of  the  title  claimed  by  the  lessor  of  the 
plaintiff 200-20* 

6.  A  writ  of  quare  ^'ecit  infra  ierminum  is  an 
action  of  a  similar  nature;  only  not 
brought  against  the  wrong-doer  or  ejector 
himself,  but  such  as  are  in  possession 
under  his  title 207 

CHAPTER  XII. 

Of  Trespass 208  to  216 

1.  Trespass  is  an  entry  upon,  and  damage 
done  to,  another's  lands,  by  one's  self,  t 
one's  cattle;  without  any  lawful  author- 
ity, or  cause  of  justification :  which  is 
called  a  breach  of  his  close.  Remedy : 
damages;  by  action  of  trespass  quare 
ekttttum  Jfregit:  besides  that  of  distress 
damage  feasant.  But,  unless  the  title  to 
the  land  come  chiefly  in  question,  or  the 
trespass  was  wilfUl  or  malicious,  the 
plaintiff  (if  the  damages  be  under  forty 
shillings)  shall  recover  no  more  costs 
than  damages 208-21i 

CHAPTER  XIII. 

Of  Nuisance .; 216to  2M> 

1.  Nuisance,  or  annoyance,  is  any  thing 
that  worketh  damage,  or  inconvenience ; 
and  it  is  either  a  public  and  common  nui- 
sance, of  which  in  the  next  book ;  or,  a 
private  nuisance,  which  is  any  thing  done 
to  the  hurt  or  annoyance  of,  I.  The  cor- 
poreal, II.  The  incorporeal,  heredita- 
ments of  another ^..~ 210 

2.  The  remedies  for  a  private  nuisance 
(besides  that  of  abatement)  are,  I. 
Damages ;  by  action  on  the  case  (which 
also  lies  for  special  prejudice  by  a  public 
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Qiiisiuice.)  11.  RemoTal  thereof,  and 
lamages;  by  assise  of  nuisance.  III. 
Like  remoYal,  and  damages ;  by  writ  of 
quod  permittat  prostemere Page  219 

CHAPTER  XIV. 

Ot  Waste 228  to  229 

1.  Waste  is  a  spoil  and  destruction  in  lands 
and  tenements,  to  the  iigury  of  him  who 
hath,  L  An  immediate  interest  (as,  by 
right  of  common)  in  the  lands,  ll.  The 
remainder  or  roTorsion  of  the  inheritance  223 

2.  The  remedies,  for  a  commoner,  are,  re- 
stitution, and  damages ;  by  assise  of  com- 
mon: or,  damages  only;  by  action  on  the 
ease 224 

8.  The  remedy  for  him  in  remainder,  or  * 
reversion,  is,  X.  Preventiye :  by  writ  of 
ettrqfement  at  law,  or  iig  unction  out  of 
Chancery;  to  stay  waste.  II.  Correctiye: 
by  action  of  waste ;  to  recoYer  the  place 
wasted,  and  damages 225-229 

CHAPTER  XV. 

Of  Subtraction 280  to  285 

1.  Subtraction  is  when  one  who  owes  ser- 
Tices  to  another  withdraws  or  neglects 
to  perform  them.  This  may  be,  I.  Of 
rents,  and  other  services,  due  by  tenure. 

II.  Of  those  due  by  custom 280 

2.  For  subtraction  of  rents  and  services 
due  by  tenure,  the  remedy  is,  I.  By  dis- 
tress; to  compel  the  payment,  or  perform- 
ance. II.  By  action  of  debt;  III.  By 
assise.  IV.  By  writ  de  cofutitiudinilnu  et 
servitiu;  to  compel  the  payment.  V.  By 
writ  of  eetsavit;  and,  VI.  By  writ  of  right 
9ur  disclaimer — to  recover  the  land  it- 
self  281-284 

8.  To  remedy  the  oppression  of  the  lord, 
the  law  has  also  given,  I.  The  writ  of  ne 
ir\fv*U  vexeg:    IL  The  writ  of  mesne 284 

4.  For  subtraction  of  senrioes  due  by  cus- 
tom, the  remedy  is,  I.  By  writ  of  secta 
ad  moUndinum,  fuimum^  torrciU,  &c. ;  to 
compel  the  performance,  and  recover 
damages.  II.  By  action  on  the  case ;  for 
dankages  only 285 

CHAPTER  XVL 

Of  DiSTUBBANCB 286  to  252 

1.  Disturbance  is  the  hindering  or  disquiet- 
ing the  owners  of  an  incorporeal  heredita- 
ment, in  their  regular  and  lawful  enjoy- 
ment of  it 286 

2.  Disturbances  are,  I.  Of  franchises.  II. 
Of  commons.  III.  Of  ways.  IV.  Of 
tenure.     V.  Of  patronage 286 

8.  Disturbance  of  franchises  is  remedied 
by  a  special  action  on  the  case ;  for  da- 
mages   286 

4.  Disturbance  of  common  is,  I.  Intercom- 
moning  without  right  Remedy:  da- 
mages; by  an  action  on  the  case,  or  of 
trespass:  besides  distress  damage  fea- 
sant; to  compel  satisfaction.  II.  Sur- 
charging the  common.  Remedies:  dis- 
tress damage  feasant;  to  compel  satisfac- 
tion :  aotion  on  the  case ;  for  damages : 


or,  writ  of  admeasurement  of  pasture ;  to 
apportion  the  common ; — and  writ  de  m- 
eunda  superoneratione ;  for  the  supernu- 
merary cattle,  and  damages.  III.  Enclo- 
sure, or  obstruction.  Remedies:  resti- 
tution of  the  common,  and  damages;  by 
assise  of  novel  disseisin,  and  by  writ  of 
quod  permitUU:  or,  damages  only;  by 
action  on  the  case..« Page  287-240 

5.  Disturbance  of  ways  is  the  obstruction, 

I.  Of  a  way  in  gross,  by  the  owner  of  the 
land.  II.  Of  a  way  appendant,  by  a 
stranger.     Remedy,  for  both :  damages ; 

by  action  on  the  case 241 

6.  Disturbance  of  tenure,  by  driving  away 
tenants,  is  remedied  by  a  special  aotion 

on  the  case;  for  damages 242 

7.  Disturbance  of  patronage  is  the  hinder- 
anoe  of  a  patron  to  present  his  clerk  to  a 
benefice ;  whereof  usurpation  within  six 
months  is  now  become  a  species 242 

8.  Disturbers  may  be,  I.  The  pseudo-patron, 
by  his  wrongful  presentation.  II.  His 
clerk,  by  demanding  institution.  III. 
The  ordinary,  by  refusing  the  clerk  of 
the  true  patron 244 

9.  The  remedies  are,  I.  By  assise  of  darrein 
presentment;  II.  By  writ  of  quare  impcdii 
— ^to  compel  institution  and  recover  da- 
mages: consequent  to  which  are  the  writs 
of  quare  inettmbravit,  and  quare  non  ad- 
misit;  for  subsequent  damages.  III.  By 
writ  of  right  of  advowson;  to  compel 
institution,  or  establish  the  permanent 
right 246-252 

CHAPTER  XVII. 

Of  Injuries  pboceedino  from,  ob  aftbot- 
iNG,  THE  Crown 254  to  265 

1.  Injuries  to  which  the  crown  is  a  party, 
are,  I.  Where  the  crown  is  the  aggressor. 

II.  Where  the  crown  is  the  sufferer 254 

2.  The  crown  is  the  aggressor,  whenever  it 
is  in  possession  of  any  property  to  which 
the  subject  hath  a  right 254-255 

8.  This  is  remedied,  I.  By  petition  of  right; 
where  the  right  is  grounded  on  facts  dis- 
closed in  the  petition  itself.  II.  By  mon- 
strans  de  droit;  where  the  claim  is  ground- 
ed on  f^cts  already  appearing  on  record. 
The  effect  of  both  which  is  to  remove  the 
hands  (or  possession)  of  the  king 255-257 

4.  Where  the  crown  is  the  sufferer,  the 
king's  remedies  are,  I.  By  such  common- 
law  actionc  as  are  consistent  with  the 
royal  dignity.  II.  By  inquest  of  office, 
to  recover  possession :  which,  when  found, 
gives  the  king  his  right  by  solemn  matter 
of  record ;  but  may  afterwards  be  tra- 
versed by  the  subject,  HI.  By  writ  of 
scire  facias^  to  repeal  the  king's  patent  or 
grant.  IV.  By  information  of  intrusion, 
to  give  damages  for  any  trespass  on  the 
lands  of  the  crown ;  or  of  debt,  to  recover 
moneys  due  upon  contract,  or  forfeited  by 
the  breach  of  any  penal  statute ;  or  some- 
times (in  the  latter  ease)  by  information 
in  rem :  all  filed  in  the  Exchequer  ex  officio 
by  the  king's  attorney-general.  V.  By 
writ  of  quo  warranto^  or  information  in 
the  nature  of  such  writ ;  to  seize  into  th« 
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kiog^s  hands  any  ftranchiM  usurped  by 
the  flulgect,  or  to  oust  a  usurper  firom 
aoj  pablie  office.  TI.  By  writ  of  manda- 
«w,  unless  cause;  to  admit  or  restore 
isy  person  entitled  to  a  firanchise  or 
office:  to  which,  if  a  false  cause  be  re- 
turned, the  remedy  is  by  traverse,  or  by 
aetion  on  the  case  for  damages ;  and,  in 
consequence,  a  peremptory  mandamuM,  or 
writ  of  resUtution Page  267-266 

OHAPTEE  XVin. 

Of  thi  Pursuit  op  Rbmbdixs  bt  Action, 
AKD,  riBST,  OF  TBB  Obiqinal  Wbit..270  to  272 

).  The  pursuit  of  the  seyeral  remedies  fur- 
nished by  the  laws  of  England,  is,  I.  By 
action  in  the  courts  of  common  law.  IL 
By  proceedings  in  the  courts  of  equity...  270 

t!.  Of  an  action  in  the  court  of  Common 
Pleu,  (origrinally  the  proper  court  for 
prosecuting  civil  suits,)  the  orderly  parts 
ire,  L  The  original  writ.  II.  The  pro- 
eeee.  III.  The  pleadings.  IV.  The 
ittae  or  demurrer.  Y.  The  trial  VL 
The  judgment  YII.  The  proceedings  in 
nature  of  appeal.    YIII.  The  execution  272 

8.  The  original  writ  is  the  beginning  or 
foundation  of  a  suit,  and  is  either  op- 
tional, (called  a/v«c^)  commanding  the 
defendant  to  do  something  in  certain,  or 
otherwise  show  cause  to  tbe  contrary ;  or 
peremptory,  (called  a  HfeeeritUteeurum,) 
eommanding,  upon  security  giTcn  by  the 
plaintiff^  the  defendant  to  appear  in  court, 
10  show  wherefore  he  hath  ii^ured  the 
plaintiff  both  issuing  out  of  Chancery 
under  the  king's  great  seal,  and  return- 
able in  bank  during  term-time 272 

CHAPTER  XEL 

0»  Pbocbss 279  to  292 

1.  Process  is  the  means  of  com])elling  the 

defendant  to  appear  in  court 279 

2  This  includes,  I.  Summons.  11.  The  writ 
of  attachment,  or  pone;  which  is  some- 
times the  first  or  original  process.  III. 
The  writ  of  dittringa*^  or  distress  infinite. 
IF.  The  writs  of  eopitu  ad  rttpondmdntimj 
and  ieaUUuim  capiat:  or,  instead  of  these, 
m  the  King's  Bench,  the  bill  of  Middle- 
sex, and  writ  of  latitat; — and,  in  the 
Exchequer,  the  writ  of  quo  mimu,  Y. 
The  aliat  and  pimiea  writs.  YI.  The 
exigent,  or  writ  of  exigi  faciaSy  proclama- 
tions, and  outlawry.  YII.  Appearance, 
and  common  bail.  YIII.  The  arrest.  IX. 
Special  bail,  first  to  the  sheriff,  and  then 
to  the  ftction ^.279-292 

CHAPTER  XX. 

Or  PiiADiHas 298  to  818 

1  Pleadings  are  the  mutual  altercations  of 
the  plaintiff  and  defendant,  in  writing; 
vnder  which  are  comprised,  I.  The  deoUb- 
ntion  or  count,  (wherein,  incidentally, 
of  the  risne,  nonsuit,  retraxit^  and  dis- 
continuance.] II.  The  defence,  claim  of 
cognizance,  imparlance,  view,  oyer,  aid- 
prayer.  Toucher,  or  age.     Ill  The  plea ; 


which  is  either  a  dilatory  plea  (Ist,  to 
the  jurisdiction ;  2dly,  in  disability  of  the 
plaintiff;  8d^,  in  abatement,  or  it  is  a 
plea  to  the  action ;  sometimes  confessing 
the  action,  either  in  whole,  or  in  part, 
(wherein  of  a  tender,  paying  money  into 
court,  and  set-off,)  but  usually  denying 
the  complaint,  by  pleading  either,  Ist, 
the  general  issue ;  or,  2dly,  a  special  bar, 
(wherein  of  justifications,  the  statutes  of 
Umitation,  &c.)  lY.  Replication,  rejoin- 
der, surr^oinaer,  rebutter,  surrebutter, 
&c.  Therein  of  estoppels,  colour,  dupli- 
city, departure,  new  assignment,  protest- 
ation, averment,  and  other  incidents  of 
pleading Page  298-818 

CHAPTER  XXI. 

Or  IssuB  AND  Dkmubreil 314  to  817 

1.  Issue  is  where  the  parties,  in  a  course  of 
pleadine,  come  to  a  point  affirmed  on  one 
side  and  denied  on  the  other :  which,  if  it 
be  a  matter  of  law,  is  called  a  demurrer; 
if  it  be  a  matter  of  fact,,  still  retains  the 
name  of  an  issue  of  fact. 814 

2.  Continuance  is  the  detaining  of  the  par- 
ties in  court  fVom  time  to  time,  by  giving 
them  a  day  certain  to  appear  upon.  And, 
if  any  new  matter  arises  since  the  last 
continuance  or  ac^oumment,  the  defend- 
ant may  take  advantage  of  it,  even  after 
demurrer  or  issue,  by  alleging  it  in  a 
plea^pwtt  darrein  eontinittmee 816 

8.  The  determination  of  an  issue  in  law,  or 
demurrer,  is  by  the  opinion  of  the  judges 
of  the  court ;  which  is  afterwards  entered 
on  record 817 

CHAPTER  XXII. 

Or  TBB  Sbybbal  Spbcibs  or  TRiAL...880tob41 

1.  Trial  is  the  examination  of  the  matter  of 
fact  put  in  issue 880 

2.  The  species  of  trials  are,  I.  By  the  re- 
cord. II.  By  inspection.  III.  By  certi- 
ficate. lY.  By  witnesses.  Y.  By  wager 
of  battel.    YI.  By  wager  of  law.    YII. 

By  jury 880 

8.  Trial  by  the  record  is  had,  when  the  ex- 
istence of  such  record  is  the  point  in  Issue  880 
4.  Trial  by  inspection  or  examination  is 
had  by  the  court,  principally  when  the 
matter  in  issue  is  the  evident  object  of    • 

the  senses 881 

6.  Trial  by  certificate  is  had  in  those  oases 
where  such  certificate  must  have  been 
conclusive  to  a  jury 888 

6.  Trial  by  witnesses  (the  regular  method 
in  the  civil  law)  is  only  used  on  a  vnrit 
of  dower,  when  tne  death  of  the  husband 

is  in  issue 886 

7.  Trial  by  wager  of  battel,  in  civil  cases, 
is  only  had  on  a  writ  of  right ;  but,  in 
Ueu  thereof,  tbe  tenant  may  have,  at  his 
option,  the  trial  by  the  grand  assise 88o 

8.  Trial  by  wager  of  law  is  only  had,  where 
the  matter  in  issue  may  be  supposed  to 
have  been  privily  transacted  between 
the  parties  themselves,  without  the  in- 
tervention of  otber  witnesses 841 
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CHAPTER  XXni. 

Of  the  Trial  by  Jury Page  351  to  886 

1.  Trial  by  jury  is,  I.  Extraordinary ;  as, 
by  the  grand  assise,  in  writs  of  right ; 
and  by  the  grand  Jury,  in  writs  of  at- 
taint.    II.  Ordinary 861 

2.  The  method  and  process  of  the  ordinary 
trial  by  jury  is,  I.  The  writ  of  venire 
faciM  to  the  sheriff,  coroners,  or  elisors ; 
with  the  subsequent  eompulsiye  procesf 
of  habeas  corpora^  or  dvtiringaa.  II.  The 
carrying  down  of  the  record  to  the  court 
of  nisi  priu9,  IIL  The  sheriff's  return ; 
or  panel  of,  Ist,  special,  2dly,  common, 
jurors.  IV.  The  challenges;  Ist,  to  the 
array ;  2dly,  to  the  polls  of  the  jurors ; 
either,  propter  honoris  respectum,  propter 
defectum^  propter  affectum^  (which  is  some- 
times a  principal  challenge,  sometimes  to 
the  favour,)  or,  propter  delictum.  V.  The 
tales  de  cireumstantibtu.  YI.  The  oath  of 
the  jury.  YII.  The  evidence ;  which  is 
either  by  proofs,  1st,  written;  2dly, 
parol, — or,  by  the  private  knowledge  of 
the  jurors.  VIII.  The  verdict:  which 
may  be,  1st,  privy;  2dly,  public;  8dly, 
special 861-886 

CHAPTER  XXIV. 

Of  JuDOMRirT,  and  its  Inoidbnts 886  to  899 

1.  Whatever  is  transacted  at  the  trial,  in 
the  cdurt  of  nisiprhts,  is  added  to  the  re- 
cord under  the  name  of  a  postea;  conse- 
quent upon  which  is  the  judgment 886 

2L  Judgment  may  be  arrested  or  stayed  for 
causes,  I.  Extrinsic,  or  dehors  the  reoord: 
as  in  the  case  of  new  trials.  II.  Intrin- 
sic, or  within  it :  as  where  the  declara- 
tion varies  from  the  writ,  or  the  verdict 
from  the  pleadings  and  issue ;  or  where 
the  case  laid  in  the  declaration  is  not 
sufficient  to  support  the  action  in  point 
of  law 886-394 

8.  Where  the  issue  is  immaterial  or  insuffi- 
cient, the  court  may  award  a  repleader  805 

4.  Judgment  is  the  sentence  of  the  law, 
pronounced  by  the  court,  upon  the  mat- 
ter contained  in  the  record 396 

6.  Judgments  are,  I.  Interlocutory ;  which 
are  incomplete  till  perfected  by  a  writ  of 
inquiry.     II.  FinaL 896 

6.  Costs,  or  expenses  of  suit,  are  now  the 
necessary  consequence  of  obtaining  judg- 
ment   899 

CHAPTER  XXV. 

Of  Prooxbdinos  in  thr  Natu&r  of  Ap- 
PRATS  402  to  411 

I.  Proceedings  in  the  nature  of  appeals 
from  judgment  are,  I.  A  writ  of  attaint ; 
to  impeach  the  verdict  of  a  jury :  which 
of  late  has  been  superseded  by  new  trials. 
II.  A  writ  of  audita  querela ;  to  discbarge 
a  judgment  by  matter  that  has  since 
happened.  III.  A  writ  of  error,  Arom 
one  court  of  record  to  another ;  to  cor- 
rect judgments,  erroneous  in  point  of 
law,  and  not  helped  by  the  statutes  of 
amendment  and  jeofails 402-406 


2.  Writs  of  error  lie,  I.  To  the  court  of 
King's  Bench,  from  all  inferior  courts  of 
record;  from  the  court  of  Common  Pleas 
at  Westminster;  and  from  the  court  of 
King's  Bench  in  Ireland.  II.  To  the 
courts  of  Exchequer  Chamber,  from  the 
law  side  of  the  court  of  Exchequer ;  and 
from  proceedings  in  the  court  of  King's 
Bench  by  bill.  IIL  To  the  house  of 
peers,  from  proceedings  in  the  court  of 
King's  Bench  by  original,  and  on  writs 
of  error ;  and  from  the  several  courts  of 
Exchequer  Chamber Page  406-411 

CHAPTER  XXVI. 

Of  Exrcution 412  to  425 

1.  Execution  is  the  putting  in  force  of  the 
sentence  of  judgment  of  the  law :  which  is 
effected,  I.  Where  possession  of  any  here- 
ditament is  recovered ;  by  writ  of  hfibere 
facias  seisinam^  possessionem^  &o.  II. 
Where  any  thing  is  awarded  to  be  done 
or  rendered ;  by  a  special  writ  for  that 
purpose:  as,  by  writ  of  abatement  in 
case  of  nuisance;  retomo  habendo,  and 
capias  m  wOhemam,  in  replevin;  distringas 
and  sdrs  fa/cias  in  detinue.  III.  Where 
money  only  is  recovered;  by  writ  of, 
Ist,  capias  ad  satisfaciendum,  against  the 
body  of  the  defendant;  or,  in  default 
'  thereof,  scire  faeuUf  against  his  baiL 
2dly,  fieri  facias,  against  his  goods  aad 
chattels.  8dly,  leoari  facias,  against  his 
goods  and  the  profits  of  his  lands, 
ithly,  elegit,  against  his'  goods  and  the 
possession  of  his  lands.  6thly,  extendi 
fadas,  and  other  process,  on  statutes, 
recognizances,  &c.,  against  his  body, 
Unds,  and  goods 412-426 

CHAPTER  XXVIL 

Of  PROonDuias  in  tbr  CoimTs  of  Equitt 

426  to  465 

1.  Matters  of  equity,  which  belong  to  the 
peculiar  jurisdiction  of  the  court  of 
Chancery,  are,  I.  The  guardianship  of 
infants.  II.  The  custody  of  idiots  and 
lunatics.  III.  The  superintendence  of 
charities.  IV.  Commissions  of  bank- 
rupt  426-428 

2.  The  court  of  Exchequer,  and  the  duchj 
court  of  Lancaster,  have  also  some 
peculiar  causes,  in  which  the  interest 
of  the  king  is  more  immediately  con- 
cerned  42S-429 

8.  Equity  is  the  true  sense  and  sound  in- 
terpretation of  the  rules  of  law,  and, 
as  such,  is  equally  attended  to  by  the 
judges  of  the  courts  both  of  common 
law  and  equity.., 480^-48 

4.  The  essential  differences,  whereby  the 
English  courts  of  equity  are  distin- 
guished from  the  courts  of  law,  are, 
I.  The  mode  of  proof,  by  a  discovery 
on  the  oath  of  the  party ;  which  gives 
a  jurisdiction  in  matters  of  account,  and 
fraud.  II.  The  mode  of  trial ;  by  depo- 
sitions taken  in  any  part  of  the  world. 
III.  The  mode  of  relief;  by  giving  a  more 
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specific  and  extensiye  remedy  than  can 
bfi  had  in  the  courts  of  law :  as,  by  carry- 
ing agreements  into  execution,  staying 
waste  or  other  injuries  by  iig unction, 
directing  the  sale  of  encumbered  lands, 
&c  lY.  The  true  construction  of  secu- 
rities for  money,  by  considering  them 
merely  as  a  pledge.  Y.  The  execution 
of  trusts,  or  second  uses,  in  a  manner 
uulogoos  to  the  law  of  legal  es- 
tates  Page  486-440 

h.  The  proceedings  in  the  court  of  Chan- 
cery (to  which  those  in  the  Exchequer, 
&o.  Tery  nearly  conform^  are,  L  Bill. 
IL  Writ  of  tubpctna;  ana  perhaps  in- 
junction.    nL   Proeees     of   contempt; 


▼iz.,  (ordinarily)  attachment,  attach- 
ment with  proclamations,  commission  of 
rebellion,  serjeant-at-arms,  and  seques- 
tration. lY.  Appearance.  Y.  Demurrer. 
VI.  Plea.  YII.  Answer.  YIII.  Except 
tions;  amendments;  cross,  or  supplemen- 
tal, bills,  bills  of  reyiyor,  interpleader, 
&c.  IX.  Replication.  X.  Issue.  XI. 
Depositions  taken  upon  interrogato- 
ries ;  and  subsequent  publication  there- 
of. XII.  Hearing.  XIII.  Interlocutory 
decree;  feigned  issue,  and  trial;  refer- 
ence to  the  master,  and  report;  &o. 
XIY.  Final  decree.  XY.  Rehearing, 
or  bill  of  review.  XYI.  Appeal  to  par- 
liament  Page  442-45^ 
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CHAPTER  I 

Op  THi  Katuxb  Of  Cbimbs,  and  thsib 
PunsBHSiiT Page  1  to  12 

I.  In  treating  of  publio  wrongs  may  be 
considered,  I.  The  general  nature  of 
erimet  and  puaishmenta.  II.  The  per- 
Bons  capable  of  committing  crimes.  III. 
llieir  BCTeral  degrees  of  ^lilt.  IV.  The 
Beferal  species  of  crimes,  and  their  re- 
spectiTe  punishments.  V.  The  means  of 
prevention*    YL  The  method  of  punish- 


2.  A  erime,  or  misdemeanour,  is  an  act  oom- 
nitted,  or  omitted,  in  Tiolation  of  a 
pohlio  law,  either  forbidding  or  com- 

m*n<<ing   i4,. , ,. •...•.«         4 

f  Grimes  are  distinguished  from  ciTil 
iigoiiea,  in  that  they  are  a  breach  and 
Tiolation  of  the  public  rights,  due  to  the 
vliole  eommunity,  considered  as  a  com- 
munity       6 

4.  Ponishments  may  be  considered  with 
regard  to,  I.  The  power,    II.  The  end, 

nl  The- measure,-— of  their  infliction.. ...      7 

5.  The  power,  or  right,  of  inflicting  human 
punidmients,  for  natmral  crimes,  or  such 
u  are  nuda  in  te,  was  by  the  law  of 
nature  rested  in  every  indifidual ;  but, 
by  the  fundamental  contract  of  society, 
is  now  transferred  to  the  soTereign 
pover :  in  which  also  is  Tested,  by  the 
same  contract,  the  right  of  punishing 
positiye  offences,  or  such  as  are  mcUa 
prohibUa 7 

6.  The  end  of  human  punishments  is  to 
prevent  ftiture  offences ;  I.  By  amending 
the  offender  himself.  11.  By  deterring 
others  through  his  example.  III.  By 
depriving  him  of  the  power  to  do  ftiture 
mischief 11 

/.The  measure  of  human  punishments 
most  be  determined  by  the  wisdom  of 
tlie  sovereign  power,  and  not  by  any 
nniform  universal  rule :  though  that  wis- 
dom may  be  regulated,  and  assisted,  by 
certain  general,  equitable  principles 12 

CHAPTER  n. 

Or  THs  Pbbsovs  oapabls  or  committino 
CuMBs •••.. 20  to  88 

1.  All  persons  are  capable  of  committing 
crimes,  unless  there  be  in  them  a  defect 
of  will;  for,  to  constitute  a  legal  crime, 
there  must  be  both  a  vicious  will  and  a 
vicious  act 20 

2.  The  will  does  not  concur  with  the  act, 
I.  Where  there  is  a  defect  of  understand- 
mg.  IL  Where  no  will  is  exerted.  III. 
Where  thA  act  is  constrained  by  force 
and  violence 21 


8.  A  vicious  will  may  therefore  be  wanting, 
in  the  cases  of  I.  Infancy.  II.  Idiocy,  or 
lunacy.  III.  Drunkenness;  which  doth 
not,  however,  excuse.  IV.  Misfortune. 
v.  Ignorance,  or  mistake  of  fact.  VI. 
Compulsion,  ot  necessity ;  which  is,  let, 
that  of  civil  subjection;  2dly,  that  of 
duress  per  mmat ;  8dly,  that  of  choosing 
the  least  pernicious  of  two  evils  where 
one  is  unavoidable ;  4thly,  that  of  want 
or  hunger ;  which  is  no  legitimate  ex- 
cuse  Page  22-82 

4.  The  king,  from  his  excellence  and  dig- 
nity, is  idso  incapable  of  doing  wrong....     88 

CHAPTER  III. 

Ot  PitlKOIPALS  AND  AOCXSSOBIBS 81  tO  87 

1.  The  different  degrees  of  guilt  in  crimi- 
nals are,  I.  As  principals.  II.  As  acces« 
sories 81 

2.  A  principal  in  a  crime  is,  I.  He  who 
commits  the  fact.  II.  He  who  is  pre- 
sent at,  aiding,  and  abetting,  the  com- 
mission     81 

8.  An  accessory  is  he  who  doth  not  commit 
the  fact,  nor  is  present  at  the  commis- 
sion, but  is  in  some  sort  concerned  there- 
in, either  before  or  after 86 

4.  Accessories  can  only  be  in  petit  treason, 
and  felony :  in  high  treason,  and  misde- 
meanours, all  are  principals 86 

6.  An  accessory  before  the  fact  is  one  who, 
being  absent  when  the  crime  is  committed, 
hath  procured,  counselled,  or  commanded 
another  to  commit  it 86 

6.  An  accessory  after  the  fact,  is  where 
a  person,  knowing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts, 
or  assists  the  felon.  Such  accessory  is 
usually  entitled  to  the  benefit  of  clergy ; 
where  the  principal,  and  accessory 'before 
the  fact,  are  excluded  from  it 87 

CHAPTER  IV. 

Of  OfFKHOas  AOAIXST  GOD  AHD  RXLiaiOBT... 

42  to  66 

1.  Crimes  and  misdemeanours,  cognisable  by 
the  laws  of  England,  are  sudi  as  more 
immediately  offend,  I.  God,  and  his  holy 
religion.  II.  The  law  of  nations.  III. 
The  king  and  his  government.  IV.  The 
public,  or  conunonwealth.  V.  Indivi- 
duals      42 

2.  Crimes  more  immediately  offending  God 
and  religion  are,  I.  Apostasy.  For  which 
the  penalty  is  incapacity,  and  imprison- 
ment. II.  Heresy.  Penalty  for  one  spe- 
cies thereof:  the  same.  IIL  Offences 
against  the  established  churoh.  •  -Either. 
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by  reyiling  its  ordinances.  Penalties: 
fine;  depriyation;  imprisonment;  for- 
feiture.—-Or,  by  non-conformity  to  its 
worBhip:  Ist,  through  total  irreligion. 
Penalty :  fine.  2dly,  through  Protestant 
dissenting.  Penalty:  suspended(condition- 
ally)  by  the  toleration  act  8dly,  through 
popery,  either  in  professors  of  the  popish 
religion,  popish  recusants  conyict,  or  po- 
pish priests.  Penalties:  incapacity;  double 
taxes ;  imprisonment ;  fines ;  forfeitures ; 
abjuration  of  the  realm;  judgment  of 
felony,  without  clergy;  and  judgment  of 
high  treason.  lY.  Blasphemy.  Penalty : 
fine,  imprisonment,  and  corporal  punish- 
ment, v.  Profane  swearing  and  cursing. 
Penalty:  fine,  or  house  of  correction. 
VI.  Witchcraft ;  or,  at  least,  the  pretence 
thereto.  Penalty:  imprisonment,  and 
pillory.  YII.  Religious  impostures.  Pe- 
nalty: fine,  imprisonment,  and  corporal 
punishment.  VIII.  Simony.  Penalties: 
forfeiture  of  double  yalue:  incapacity. 

IX.  Sabbath-breaking.      Penalty:   fine. 

X.  Drunkenness.  Penalty :  fine,  or  stocks. 

XI.  Lewdness.  Penalties:  fine;  impri- 
sonment ;  house  of  correction Page  48-65 

CHAPTER  V. 

Of  OniNOBB  against  thx  Law  ot  Nations 

66to78 

1.  The  law  of  nations  is  a  system  of  rules, 
deduoible  by  natural  reason,  and  esta- 
blished by  uniyersal  consent,  to  regulate 
the  intercourse  between  independent 
states 66 

2.  In  England,  the  law  of  nations  is  adopt- ' 
ed,  in  its  ftill  extent,  as  part  of  the  law 

of  the  land 67 

8.  Ofi^nces  against  this  law  are  principally 
incident  to  whole  states  or  nations ;  but, 
when  committed  by  private  subjects,  are 

then  the  objects  of  the  municipal  law 67 

4  CSrimee  against  the  law  of  nations,  ani- 
madyerted  on  by  the  laws  of  England,  are, 
I.  Violation  of  safe-conducts.  II.  In- 
fringement of  the  rights  of  ambassadors. 
Penalty,  in  both :  arbitrary.  III.  Piracy. 
Penalty:  judgment  of  felony,  without 
clergy 6S-78 

CHAPTER  VL 

Or  HioH  Tbeason 74  to  92 

1.  Crimes  and  misdemeanours  more  pecu- 
liarly offending  the  king  and  his  govem- 
ment  are,  L  High  treason.  II.  Felonies 
injurious  to  the  prerogatiye.  III.  Pr<»- 
munire,  TV.  Other  misprisionB  and  con- 
tempts....     74 

2.  High  treason  may,  according  to  the  sta- 
tute of  Edward  III.,  be  committed,  I.  By 
compassing  or  imagining  the  death  of  the 
king,  or  queen  consort,  or  their  eldest 
son  and  heir;  demonstrated  by  some  oyert 
act  n.  By  yiolating  the  king's  compa- 
nion, his  eldest  daughter,  or  the  wife  of 
his  eldest  son.  III.  By  some  oyert  act  of 
letying  war  against  the  king  in  his  realm. 

IV.  By  adherence  to  the  king's  enemies. 

V.  By  counterfeiting  the  king's  great  or 


priyy  seal.  VI.  By  counterfeiting  the 
king's  money,  or  importing  counterfeit 
money.  VII.  By  killing  the  chancellor, 
treasurer,  or  king's  justices,  in  the  exe- 
cution of  their  offices Page  76-87 

8.  High  treasons,  created  by  subsequent 
statutes,  are  such  as  relate,  I.  To  pa- 
pists: as,  the  repeated  defence  of  the 
pope's  jurisdiction ;  the  coming  fVom  be- 
yond sea  of  a  natural-bom  popish  priest; 
the  renouncing  of  allegiance  and  recon- 
ciliation to  the  pope,  or  other  foreign 
power,  n.  To  the  coinage  or  other  sig- 
natures of  the  king:  as,  counterfeiting 
(or,  importing  and  uttering  counterfeit) 
foreign  coin,  here  current;  forging  the 
sign-manual,  priyy  signet,  or  priyy  seal ; 
falsifying,  &o.  the  current  coin.  IIL 
To  the  Protestant  succession ;  as,  corre- 
sponding with,  or  remitting  money  to, 
the  late  pretender's  sons ;  endeayouring 
to  impede  the  succession;  writing  or 
printing  in  defence  of  any  pretender's 
title,  or  in  derogation  of  the  act  of  settle- 
ment, or  of  the  power  of  parliament  to 
limit  the  descent  of  the  crown 87-92 

4.  The  punishment  of  high  treason,  in 
males,  is  (generally)  to  be,  I.  Drawn. 
II.  Hanged.  III.  Embowelled  aliye.  IV. 
Beheaded.  V.  Quartered.  VI.  The  head 
and  quarters  to  be  at  the  king's  disposaL 
But,  in  treasons  relating  to  the  coin,  only 
to  be  drawn,  and  hanged  till  dead.  Fe- 
males, in  both  cases,  are  to  be  drawn 
'  and  burned  aliye 92 

CHAPTER  Vn. 

Of  Felonies  Injurious  to  thx  King's  Pbb 
BOOATiyK 94  to  1U2 

1.  Felony  is  that  offence  which  occasions 
the  total  forfeiture  of  lands  or  goods  at 
common  law :  now  usually  also  punishable 
with  death,  by  hanging ;  unless  through 
the  benefit  of  clergy 94 

2.  Felonies  injurious  to  the  king's  prero- 
gatiye (of  which  some  are  within,  others 
without,  clergy)  are,  I.  Such  as  relate  to 
the  coin :  as,  the  wilful  uttering  of  coun- 
terfeit money,  &;c. :  (to  which  head  some 
inferior  misdemeanours  affecting  the  coin- 
age may  be  also  referred.)  II.  Conspir- 
ing or  attempting  to  kill  a  priyy  coun- 
sellor. III.  Serying  foreign  states,  or 
enlisting  soldiers  for  foreign  seryice.  IV. 
Embeizling  the  king's  armour  or  stores. 
V.  Desertion  from  the  king's  armies,  by 
land  or  sea 98-102 

CHAPTER  Vra. 

Or  Pbjbkunibe 108  to  11" 

1.  Prttmunire,  in  its  original  sense,  is  the 
offenc^'of  adhering  to  the  temporal  power 
of  the  pope,  in  derogation  of  the  regal 
authority.  Penalty:  outlawry,  forfeit- 
ure, and  imprisonment:  which  hath 
since  been  extended  to  some  offences  of  a 
different  nature 101 

2.  Among  these  are,  I.  Importing  popish 
trinkets.  II.  Contributing  to  the  main- 
tenance of  popish  seminaries  abroad,  or 
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popish  priests  in  EDgland.  IIL  Molesting 
the  possessors  of  Abbey-lands.  lY.  Act- 
ing as  broker  in  a  usurions  contract,  for 
more  than  ten  ^;>«r  een^  Y.  Obtaining  any 
stay  of  proceedings  in  suits  for  monopo- 
lies. YI.  Obtaining  an  exclusiye  patent 
for  gunpowder  or  arms.  YII.  Exertion 
of  paireyance  or  pre-emption.  YIII. 
Asserting  a  legislatiye  authority  in  both 
or  either  honse  of  parliament.  IX.  Send- 
ug  any  subject  a  prisoner  beyond  sea. 
I.  Refusing  the  oaths  of  allegiance  and 
snpremacy.  XI.  Preaching,  teaching,  or 
advised  speaking  in  defence  of  the  right 
of  any  pretender  to  the  crown,  or  in  de- 
rogation of  the  power  of  parliament  to 
liiut  the  Buccession.  XII.  Treating  of 
other  matters,  by  the  assembly  of  peers 
of  Scotland,  conTened  for  electing  their 
representatiyes  in  parliament.  XIII.  Un- 
warrantable undertakings  by  unlawM 
subscriptions  to  public  funds.... Page  116-117 

CHAPTER  IX. 

Or  MlSPBISIONS    AHD   CONTIMPTS,   AFFECT- 

mo  Tm  Kma  asd  Governmsnt 119  to  126 

1.  Misprisions  and  contempts  are  all  such 
high  offences  as  are  under  the  degree  of 
capital...  .• 119 

2.  These  are,  I.  Negative,  in  concealing 
what  ought  to  be  reyealed.  II.  Positiye, 
in  committing  what  ought  not  to  be 
done 119 

t  Negatiye  misprisions  are,  I.  Misprision 
of  treason.  Penalty:  forfeiture  and  im- 
prisonment II.  Misprision  of  felony. 
Penalty:  fine  and  imprisonment.  III. 
Concealment  of  treasure  trove.  Penalty : 
fine  and  imprisonment 120-121 

4.  Positive  misprisions,  or  high  misde- 
meanoars  and  contempts,  are,  I.  Maladmi- 
nistration of  public  trusts,  which  includes 
the  crime  of  peculation.  Usual  penal- 
ties: banishment;  fines;  imprisonment; 
disability.  II.  Contempts  against  the 
king's  prerogative.  Penalty:  fine  and 
imprisonment.  III.  Contempts  against 
his  person  and  government.  Penalty: 
fine,  imprisonment,  and  infamous  corpo- 
ral panishment.  lY.  Contempts  against 
his  title.  Penalties:  fine  and  imprison- 
ment; or,  fine  and  disability  Y.  Con- 
tempts against  his  palaces,  or  courts  of 
jnstiee.  Penalties:  fine;  imprisonment; 
corporal  punishment ;  loss  of  right  hand ; 
forf^uture. 121-126 

CHAPTER  X. 

Op  OrmrcKB  aoadist  Pctbuo  Jubtios.... 

127  to  141 

1.  Crimes  especially  aiFecting  the  comimon- 
wealth  are  offences,  I.  Against  the  pub- 
lie  jostice.  n.  Against  the  public  peace, 
m.  Against  the  public  trade.  TV, 
Against  the  public  health.     Y.  Against 

the  pnblic  police,  or  economy 127 

2.  Offences  against  the  public  justice  are, 
I.  Smbezzling,  or  vacating,  records,  and 
personating  others  in  courts  of  justice. 
Penalty:    judgment  of  felony,    usually 


without  clergy.  11.  Compelling  prison- 
ers to  become  approvers.  Penalty :  judg- 
ment of  felony.  III.  Obstructing  the 
execution  of  process.  lY.  Escapes.  Y. 
Breach  of  prison.  YI.  Rescue. — Which 
four  may  (according  to  the  circumstances) 
be  either  felonies,  or  misdemeanours  pun- 
ishable by  fine  and  imprisonment  YIL 
Returning  fVom  transportation.  This  is 
felony,  without  clergy.  YIII.  Taking  re- 
wards to  help  one  to  his  stolen  goods. 
Penalty :  the  same  as  for  the  thefL  IX. 
Receiving  stolen  goods.  Penalties :  trans- 
portation; fine;  and  imprisonment.  X. 
Theftbote.  XI.  Common  barretry,  and 
suing  in  a  feigned  name.  XI L  Mainten- 
ance. XIII.  Champerty.  Penalty,  in 
these  four:  fine  and  imprisonment.  XIY. 
Compounding  prosecutions  on  penal  sta- 
tutes. Penalty:  fine,  pillory,  and  dis- 
ability. XY.  Conspiracy ;  and  threats  of 
accusation  in  order  to  extort  money,  &o. 
Penalties :  the  villenous  judgment ;  fine ; 
imprisonment ;  pillory ;  whipping ;  trans- 
portation. XYI.  Perjury,  and  suborna- 
tion thereof.  Penalties:  infamy;  impri- 
sonment; fine,  or  pillory;  and  sometimes 
transportation,  or  house  of  correction. 
XYII.  Bribery.  Penalty:  fine,  and  im- 
prisonment. XYIIL  Embracery.  Pe- 
nalty: infamy,  fine,  and  imprisonment. 
XIX.  False  verdict.  Penlilty:  the  judg- 
ment in  attiunt  XX.  Negligence  of  pub- 
lic officers,  &c.  Penalty:  fine  and  for- 
feiture of  the  office.  XXI.  'Oppression 
by  the  magistrates.  XXII.  Extortion  of 
officers.  Penalty,  in  both :  imprisonment, 
fine,  and  sometimes  forfeiture  of  the 
office 128-141 

CHAPTER  XI. 

Or  Offkkces  agaikst  the  Pvblio  Pbaob.... 

142  to  168 

1.  Offences  against  the  public  peace  are, 
I.  Riotous  assemblies  to  the  number  of 
twelve.  II.  Appearing  armed,  or  hunt- 
ing, in  disguise.  III.  Threatening,  or 
demanding  any  valuable  thing,  by  letter. 
All  these  are  felonies,  without  clergy. 
lY.  Destroying  of  turnpikes,  &c.  Penal- 
ties :  whipping ;  imprisonment ;  judgment 
of  felony,  with  and  without  clergy.  Y. 
Affrays.  YI.  Riots,  routs,  and  unlawful 
assemblies.  YII.  Tumultuous  petition- 
ing. Yin.  Forcible  entry  and  detainer. 
Penalty,  in  all  four :  fine,  and  imprison* 
ment  IX.  Going  unusually  armed.  Pe* 
nalty :  forfeiture  of  arms,  and  imprison- 
ment. X.  Spreading  false  news.  Penal- 
ty: fine,  and  imprisonment.  XI.  Pre- 
tended prophecies.  Penalties:  fine;  impri- 
sonment ;  and  forfeiture.  XII.  Challenges 
to  fight.  Penalty:  fine,  imprisonment, 
and  sometimes  forfeiture.  XIII.  Libels. 
Penalty :  fine,  imprisonment,  and  corporal 
.  punishment 142-16S 

CHAPTER  XII. 

Or  OrrENCBS  against  Pvblio  Trai)B...164  to  160 
1.  Offences  against  the  public  trade  are, 
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I.  Owling.  Penaltiefl :  lines ;  forfeitures ; 
imprisonment ;  loss  of  left  hand ;  trans- 
portation; judgment  of  felonj.  II. 
Smuggling.  Penalties:  fines;  loss  of 
goods ;  judgment  of  felony,  without  cler- 
gy. III.  Fraudulent  banlbruptey.  Pe* 
nalty :  judgment  of  felony,  without  clergy. 
£Vr  Usury.  Penalty :  fine  and  imprison- 
ment, y.  Cheating.  Penalties:  fine; 
imprisonment;  pillory;  tumbrel;  whip- 
ping, or  other  corporal  punishment; 
transportation.  YI.  Forestalling.  YII. 
Begrating.  VIII.  Engrossing.  Penal- 
ties, for  all  three :  loss  of  goods ;  fine ; 
imprisonment;  pillory.  IX.  Monopolies, 
and  combinations  to  raise  the  price  of 
commodities.  Penalties :  fines ;  imprison- 
ment ;  pillory ;  loss  of  ear ;  infamy ;  and, 
sometimes,  the  pains  of  prKmunire,  X. 
Exercising  a  trade,  not  having  serred  as 
apprentice.  Penalty:  fine.  XI.  Trans- 
porting, or  residing  abroad,  of  artificers. 
Penalties:  fine;  imprisonment;  forfeiture; 
incapacity ;  becoming  aliens Page  164-160 

CHAPTER  XIII. 
Or  OmNCSB  against  the  Publio  Health, 

AND     AGAINST     THE     PVBLIO     POLICB     OB 

Economy 161  to  176 

1.  Offences  against  the  public  health  are, 

I.  Irregularity  in  time  of  the  plague  or 
of  quarantine.  Penalties:  whipping; 
judgment  of  felony,  with  and  without 
clergy.  II.  Selling  unwholesome  provi- 
sions. Penalfies:  amercement;  pillory; 
fine;  imprisonment;  abjuration  of  the 
town 161-162 

2.  Offences  against  the  public  police  and 
economy,  or  domestic  order  of  the  king- 
dom, are,  I.  Those  relating  to  clandestine 
and  irregular  marriages.  Penalties :  judg- 
ment of  felony,  with  and  without  clergy. 

II.  Bigamy  or  (more  properly)  polygamy. 
Penalty :  judgment  of  felony.  III.  Wan- 
dering, by  soldiers  or  mariners.  IV.  Re- 
maining in  England  by  Egyptians,  or 
being  in  their  fellowship  one  month. 
Both  these  are  felonies,  without  clergy. 
V.  Common  nuisances:  Ist,  by  annoy- 
ances or  purprestures  in  highways,  bridg- 
es, and  rivers;  2dly,  by  offensive  trades 
and  manufactures;  8dly,  by  disorderly 
houses ;  4thly,  by  lotteries ;  6thly,  by 
cottages ;  6thly,  by  fireworksg  7thly,  by 
eavesdropping.  Penalty,  in  all:  fine. 
8dhly,  by  common  scolding.  Penaltv: 
the  cucking^tool.  YI.  Idleness,  dis- 
order, vagrancy,  and  incorrigible  roguery. 
Penalties :  imprisonment ;  whipping ;  judg- 
ment of  felony.  YII.  Luxuinr  in  diet. 
Penalty:  discretionary.  YIII.  Gaming. 
Penalties :  to  gentlemen,  fines ;  to  others, 
fine  and  imprisonment ;  to  cheating  eames- 
ters,  fine,  infamy,  and  the  corporal  pains 
of  peijury.  IX.  Destroying  the  game. 
Penalties:  fines;  and  corporal  punish- 
ment   162-176 

CHAPTER  XIY. 

Or  Homicide 176  to  208 

J   Crimes   especially    affecting  individuals 


are,  I.  Against  their  persons.  II.  Against 
their  habitations.  III.  Against  their  pro- 
perty  Page  176 

2.  Crimes  against  the  persons  of  individuals 
are,  L  By  homicide,  or  destroying  life. 
II.  By  other  corporal  injuries 177 

8.  Homicide  is,  I.  Justifiable.  IL  Exooai^ 
ble.     III.  Felonious 178 

4.  Homicide  is  justifiable,  I.  By  necessity, 
and  command  of  law.  IL  By  permissioii 
of  law :  1st,  for  the  furtherance  of  public 
justice;  2dly,  for  prevention  of  some  for- 
cible felony 171 

6.  Homicide  is  excusable,  I.  Per  m/ortunium, 
or  by  misadventure.  II.  Se  defendendo, 
or  self-defence,  by  chance-medley.  Pe- 
nalty, in  both :  foirifeiture  of  goods;  which 
however  is  pardoned  of  course 182 

6.  Felonious  homicide  is  the  killing  of  a 
human  creature  without  justification  or 
excuse.     This  is,   L   Killhig  one's  self. 

II.  Killing  another 188 

7.  Killing  one's  self,  or  self-murder,  is  where 
one  deliberately,  or  by  any  unlawfld  ma- 
licious act,  puts  an  end  to  his  own  life. 
This  is  felony ;  punished  by  ignominious 
burial,  and  forfeiture  of  goods  and  chat- 
tels   189 

8.  Killing  another  is,  I.  Manslaughter.  IL 
Murder 190 

9.  Manslaughter  is  the  unlawftil  killing  of 
another;  without  malice,  express  or  im- 
plied. This  is  either,  I.  Yoluntary,  upon 
a  sudden  heat.  IL  Involuntary,  in  the 
commission  of  some  unlawful  act.  Both 
are  felony,  but  within  clergy ;  except  in 
the  case  of  stabbing 191 

10.  Murder  is  when  a  person  of  sound  me- 
mory and  discretion  unlawfully  killeth 
any  reasonable  creature,  in  being  and 
under  the  king's  peace ;  with  malice  afore- 
thought, either  express  or  implied.  This 
is  felony,  without  clergy ;  punished  with 
speedy  death,  and  hanging  in  chains  or 
dissection 194 

11.  Petit  treason  (being  an  aggravated 
degree  of  murder)  is  where  the  servant 
kills  his  master,  the  wife  her  husband, 
or  the  ecclesiastic  his  superior.  Penalty: 
in  men,  to  be  drawn  and  hanged;  in 
women,  to  be  drawn  and  burned 208 

CHAPTER  XV. 

Or  Otfenoes  against  the  Pebsons  or  In- 
DITIDITALS 206  to  219 

1.  Crimes  affecting  the  persons  of  indlvi- 
dual8>  by  other  corporal  iiguries  not 
amounting  to  homicide,  are,  L  Mayhem ; 
and  also  shooting  at  another.  Penalties: 
fine ;  impriBonment ;  judgment  of  felony, 
without  clergy.  II.  Forcible  abduotiouy 
and  marriage  or  defilement,  of  an  heiress; 
which  is  felony:  also,  stealing,  and  de- 
flowering or  manying,  any  woman-child 
under  tlM  age  of  sixteen  years ;  for  which 
the  penalty  is  imprisonment,  fine,  and 
temporary  forfeiture  of  her  lands.  IIL 
Rape;  and  also  carnal  knowledge  of  a 
woman-child  under  the  age  of  ten  years. 
lY.  Buggery,  with  man  or  beast.  Both 
these  are  felonies,  without  clergy.    V. 
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Assault  VI.  Battery ;  espeomlly  of  cler- 
gymen. VIL  Wounding.  Penalties,  in 
all  three :  fine ;  imprisonment ;  and  other 
corporal  punishment.  YIII.  False  im- 
prisonment. Penalties:  fine;  imprison- 
ment; and  (in  some  atrocious  cases) 
the  pains  of  prtanunire^  and  incapacity 
of  office  or  pardon.  IX.  Kidnapping,  or 
forcibly  stealing  away  the  king's  sub- 
jeets.  Penalty:  fine;  imprisonment; 
ind  pillory Page  206-219 

CHAPTER  XVI. 

Of  Ottekces  aoaihst  the  Habitations  or 
l5i>mDr.a.s 220  to  222 

1  Grimes  affecting  the  habitations  of  indi- 
ridnals  are,  L  Arson.     11.  BurgUry 220 

2.  Arson  is  the  malicious  and  wilful  burn- 
ing of  the  house,  or  out-house,  of  an- 
other man.  This  is  felony;  in  some 
eat^s  within,  in  others  without,  clergy...  220 

8.  Burglary  is  the  breaking  and  entering, 
hj  night,  into  a  mansion-house,  with 
intern  to  commit  a  felony.  This  is  fe- 
lony, without  clergy 222 

CHAPTER  XVII. 

Or  Orrucis  against  Pkitatb  Pbopb&tt.. 

229  to  247 

1.  Crimes  affecting  the  priyate  property  of 
indiTiduals  are,  I.  Larceny.  II.  Mali- 
cious mischief.     III.  Forgery 229 

2.  Larceny  is,  L  Simple.  II.  Mixed,  or 
compound 229 

Z.  Simple  larceny  is  the  felonious  taking, 
and  carrying  away,  of  the  personal 
goods  of  another.  And  it  is,  I.  Grand 
larceny;  being  above  the  value  of 
twelvepence.  Which  is  felony ;  in  some 
cases  within,  in  others  without,  clergy. 
IL  Petit  larceny ;  to  the  value  of  twelve- 
pence  6T  under.  Which  is  also  felony, 
but  not  capital;  being  punished  with 
whipping,  or  transportation 229 

4.  Mixed,  or  compound,  larceny,  is  that 
wherein  the  taking  is  accompanied  with 
the  aggravation  of  being,  I.  From  the 
bouse.    II.  From  the  person 289 

5.  Larcenies  from  the  house,  by  day  or 
night,  are  felonies  without  clergy,  when 
they  are,  L  Lareenies,  above  twclve- 
penoe,  from  a  church ; — or  by  breaking 
a  tent  or  booth  in  a  market  or  fair,  by 
day  or  night,  the  owner,  or  his  family 
being  therein ;— or  by  breaking  a  dwell- 
ing-bouse by  day,  any  person  being 
therein;— or  from  a  dwelling-house  by 
day^  ^  without  breaking,  any  person 
therein  being  put  in  fear: — or  from  a 
dwelling-house  by  night,  without  break- 
ing, the  owner  or  his  family  being 
therein,  and  put  in  fear.  II.  Larce- 
Bies  of  five  shillings,  by  breaking  the 
dwelling-house,  shop,  or  warehouse, 
by  day,  though  no  person  be  therein ; 
or  by  privately  stealing  in  any  shop, 
"Warehouse,  coach-house,  or  stable,  by 
day  or  night,  without  breaking,  and 
though  no  person  be  therein.  III. 
larcenies,  of  forty    philUngs,    from    a 

You  II.— B 


dwelling-house  or  its  out-houses,  without 
breaking,  and  though  no  person  be 
therein Page  289 

6.  Larceny  from  the  person  is,  I.  By  pn 
vately  stealing  from  the  person  of  an^ 
other,  above  the  value  of  twelvepence. 
II.  By  robbery;  or  the  felonious  and 
forcible  taking,  from  the  person  of  an- 
other, goods  or  money  of  any  value, 
by  putting  him  in  fear.  These  are  both 
felonies  without  clergy.  An  attempt  to 
rob  is  also  felony 241 

7.  Malicious  mischief,  by  destroying  dikes, 
goods,  cattle,  ships,  garments,  fish- 
ponds, trees,  woods,  churches,  chapels, 
meeting-houses,  houses,  out -houses, 
corn,  hay,  straw,  sea  or  river  banks, 
hop-binds,  coal-mines,  (or  engines  there- 
unto belonging,)  or  any  fences  for  en- 
closures by  act  of  parliament,  is  felony, 
and,  in  most  cases,  without  benefit  of 
clergy 248 

8.  Forgery  is  the  fraudulent  making  or 
alteration  of  a  writing,  in  pr^udice  of 
another's  right.  Penalties :  fine ;  impri- 
sonment ;  pillory ;  loss  of  nose  and  ears ; 
forfeiture ;  judgment  of  felony,  without 
clergy 247 

CHAPTER  XVIIL 

Or  THi  Mbans  or  pbxyxntino  OrrmoBS... 

251  to  266 

1.  Grimes  and  misdemeanours  may  be  pre- 
vented by  compelling  suspected  persons 
to  give  security:  which  is  effected  by 
binding  them  in  a  conditional  recogni- 
zance to  the  king,  taken  in  court,  or  by 

a  magistrate  out  of  court 261 

2.  These  recognizances  may  be  conditioned, 
I.  To  keep  the  peace.  II.  To  be  of  the 
good  behaviour 252 

8.  They  may  be  taken  by  any  justice  or 
conservator  of  the  peace,  at  his  own  dis- 
cretion ;  or  at  the  request  of  such  as  are 
entitled  to  demand  the  same 258 

4.  All  persons,  who  have  given  sufficient 
cause  to  apprehend  an  intended  breach 
of  the  peace,  may  be  bound  over  to  keep 
the  peace ;  and  all  those  that  be  not  of 
g^od  fame  may  be  bound  to  the  good 
behaviour;  and  may,  upon  refusal  in 
either  case,  be  committed  to  gaoL 256 

CHAPTER  XIX- 

Or  CoTTBTS  or  a  Cbiminal  Jubisdiction... 

268  to  277 

1.  In  the  method  of  punishment  may  be 
considfered,  I.  The  several  courts  of  cri- 
minal jurisdiction.  II.  The  several  pro- 
ceedings therein 258 

2.  The  criminal  courts  are,  I.  Those  of  a 
public  and  general  jurisdiction  through- 
out the  realm.  II.  Those  of  a  private 
and  special  jurisdiction 258 

8.  Public  criminal  courts  are,  I.  The  high 
court  of  parliament;  which  •  proceeds 
by  impeachment.  II.  The  court  of  the 
lord  high  steward ;  and  the  court  of  the 
king  in  full  parliament :  for  the  trial  of 
capitally-indicted  peers.     III.  The  court 
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of  King's  Bench.  IV.  The  court  of  chi-  ■ 
valry.  V.  The  court  of  admiralty,  under 
the  king's  commission.  YI.  The  courts 
of  oyer  and  terminer  and  general  gaol- 
delivery.  VII.  The  court  of  quarter- 
sessions  of  the  peace.  VIII.  The  she- 
riflTs  tourn.  IX.  The  court-leet,  X. 
The  court  of  the  coroner.     XI.  The  court 

of  the  clerk  of  the  market Page  268-276 

4.  Private  criminal  courts  are,  I.  The  court 
of  the  lord  steward,  &c.  by  statute  of 
Henry  VII.  II.  The  court  of  the  lord 
steward,  &c.  by  statute  of  Henry  VIII. 

III.  The  university  courts 276-277 

CHAPTER  XX. 

Of  Summary  Convictions 280  to  288 

1.  Proceedings  in  criminal  courts  are,  I. 
Summary.     II.  Regular 280 

2.  Summary  proceedings  are  sudh,  where- 
by a  man  may  be  convicted  of  divers 
offences,  without  any  formal  process  or 
jury,  at  the  discretion  of  the  judge  or 
judges  appointed  by  act  of  parliament, 

or  common  law 280 

8.  Such  are,  I.  Trials  of  offences  and  frauds 
•  against  the  laws 'of  excise  and  other 
branches  of  the  king's  revenue.  II.  Con- 
victions before  justices  of  the  peace  upon 
a  variety  of  minute  offences,  chiefly 
against  the  public  police.  III.  Attach- 
ments for  contempts  to  the  superior 
courts  of  justice 281-288 

CHAPTER  XXI. 

Of  Arrests 289  to  296 

\  Regular  proceedings  in  the  courts  of 
common  law,  are,  I.  Arrest.  II.  Com- 
mitment   and    bail.      III.    Prosecution. 

IV.  Process.  V.  Arraignment,  and  its 
incidents.  VI.  Plea  and  issue.  VII. 
Trial    and    conviction.      VIII.    Clergy. 

IX.  Judgment,    and    its    consequences. 

X.  Reversal  of  judgment.     XI.  Reprieve, 

or  pardon.     XII.  Execution .*.....  289 

2.  An  arrest  is  the  apprehending,  or  re- 
straining, of  one's  person,  in  order  to 
be  forthcoming  to  answer  a  crime  where- 
of one  is  accused  or  suspected 289 

8.  This  may  be  done,  I.  By  warrant.  II. 
By  an  officer, '  without  warrant.  III. 
By  a  private  person,  without  warrant. 
IV.  By  hue  and  cry 289-295 

CHAPTER  XXII. 

Op  Commitment  and  Bail 296  to  299 

1.  Commitment  is  the  confinement  of  one's 
person  in  prison  for  safe  custody  by 
warrant  from  proper  authority ;  unless, 
in  bailable  offences,  he  puts  in  sufficient 
bail,  or  security  for  his  future  appear- 
ance   295 

2.  The  magistrate  is  bound  to  take  reason- 
able bail,  if  offered ;  unless  the  offender 

be  not  bailable 296 

8  Such  are,  I.  Persons  accused  of  treason ; 
or,  II.  Of  murder;  or.  III.  Of  man- 
slaughter, by  indictment ;  or  if  the  pri- 
•ooer  was  clearly  the  «layer.     IV.  Pri- 


son-breakers, when  committed  for  felony. 
V.  Outlaws.  VI.  Those  who  have  ab- 
jured the  realm.  VII.  Approvers,  and 
appellees.  VIII.  Persons  taken  with  the 
mainour.  IX.  Persons  acoused  of  arson 
X.  Excommunicated  pereons Page  298 

4.  The  magistrate  may,  at  his  discretion, 
admit  or  not  admit  to  bail  persons  not 
of  good  fame,  charged  with  other  felo- 
nies, whether  as  principals  or  as  ac- 
cessories   .- 299 

6.  If  they  be  of  good  fame,  he  is  bound  to 
admit  them  to  bail 299 

6.  The  court  of  King's  Bench,  or  its  judges 
in  time  of  vacation,  may  bail  in  any  case 
whatsoever 299 

CHAPTER  XXIII. 

Of  thb  seyerai.  Modes  of  Prosecdtion.... 

801  to  812 

1.  Prosecution,  or  the  manner  of  accusing 
offenders,  is  either  by  a  previous  finding 
of  a  grand  jury,  as,  I.  By  presentment. 
II.  By  indictment.  Or,  without  such 
finding,  III.  By  information.  IV.  By 
appeal. 801 

2.  A  presentment  is  the  notice  taken  by  a 
grand  jury  of  any  offence,  from  their  own 
knowledge  or  observation ...., 801 

3.  An  indictment  is  a  written  accusation  of 
one  or  more  persons  of  a  crime  or  mis- 
demeanour, preferred  to,  and  presented 
on  oath  by,  a  grand  jury ;  expressing, 
with  sufficient  certainty,  the  person, 
time,  place,  and  offence 802 

4.  An  information  is,  I.  At  the  suit  of  the 
king  and  a  subject,  upon  penal  'statutes. 
II.  At  the  suit  of  the  king  only.  Either, 
1.  Filed  by  the  attorney-general  ez  officio, 
for  such  misdemeanours  as  affect  the 
king's  person  or  government ;  or,  2.  Filed 
by  the  master  of  the  crown-office  (with 
leave  of  the  court  of  King's  Bench)  at  the 
relation  of  some  private  subject,  for  other 
gross  and  notorious  misdemeanours.  AU 
differing  from  indictments  in  this:  that 
they  are  exhibited  by  the  informer,  or 
the  king's  officer,  and  not  on  the  oath  of 

a  grand  jury 807-  bl2 

5.  An  appeal  is  an  accusation,  or  suit, 
brought  by  one  private  subject  against 
another,  for  larceny,  rape,  mayhem, 
arson,  or  homicide :  which  the  king  can- 
not discharge  or  pardon,  but  the  party 
alone  can  release 812 

CHAPTER  xxnr. 

Of  Process  upon  an  Indictment 318  to  820 

1.  Process  to  bring  in  an  offender,  when 
indicted  in  his  absence,  is,  in  misde- 
meanours, by  venire  facias^  distress  infi- 
nite, and  capias;  in  capital  crimes,  by  ca- 
pias  only  ;  and,  in  both,  by  outlawry... 318-820 

2.  During  this  stage  of  proceedings,  the 
indictment  may  be  removed  into  the 
court  of  King's  Bench  from  any  inferior 
^risdiction,  by  writ  of  certiorari  facias : 
and  cognizance  must  be  claimed  in  places 

of  exclusive  jurisdiction vl20 
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CHAPTEB   XXV. 

Or  AlBAlGSXEVT,  AND  ITS  biCIDBNTS 

Page  821-881 

1.  Amignment  is  the  calling  of  the  pri- 
soner to  the  bar  of  the  court,  to  answer 

the  matter  of  the  indictment ^21 

2.  Incident  hereunto  are,  I.  The  standing 
mate  of  the  prisoner ;  for  which,  in  petit 
treason,  and  felonies  of  death,  he  shall 
undergo  the  peine  forts  et  dure,  II.  His 
confession:  which  is  either  simple ;  or  by 
▼Bj  of  approTement.. ...« 824-881 

CHAPTER  XXVL 

^PiiA,  A5D  Issue 882  to  841 

\.  The  pleas  or  defensiye  matter  alleged  by 
the  prisoner,  may  be,  I.  A  plea  to  the 
jurisdiction.  II.  A  demurrer  in  point  of 
law.  III.  A  plea  in  abatement  IV.  A 
special  plea  in  bar :  which  is,  1st,  eniire- 
foiti acquit;  2dly,  autrefoite  convict;  8dly, 
autrefntt  attaint;  4thly,  a  pardon.  V. 
The  general  issue,  not  guilty 882-841 

1  Hereupon  issue  is  joined  by  the  clerk  of 
the  arraigns  on  behalf  of  the  king 841 

CHAPTER  XXVIL 

Or  Trial,  akd  Comviotion 842  to  868 

1.  Trials  of  offences,  by  the  laws  of  Eng- 
land, were  and  are,  I.  By  ordeal,  of  either 
fire  or  water.  II.  By  the  corsned.  Both 
these  haye  been  long  abolished.  III.  By 
battel,  in  appeals  and  approyements.  IV. 
By  the  peers  of  Great  ifritain.  V.  By 
jury 842-849 

2.  The  method  and  process  of  trial  by  jury  ' 
is,  I.  The  impanelling  of  the  jury.  II. 
Challenges:  1st,  for  cause;  2dly,  pe- 
remptory. III.  Talei  de  eircumttantibtu. 
XV.  The  oath  of  the  jury.  V.  The  evi- 
dence.   VL  The  verdict,  either  general 

or  special 860-861 

3.  Conviction  is  when  the  prisoner  pleads, 
or  is  found,  guilty :  whereupon,  in  felo- 
nies, the  prosecutor  is  entitled  to,  I. 
His  expenses.  II.  Restitution  of  his 
goods 861-868 

CHAPTER  XXVHL 

Or  THi  BEV17IT  or  Clergy 865  to  874 

I.  Clei^,  or  the  benefit  thereof,  was  ori- 
ginally derived  from  the  usurped  juris- 
diction of  the  popish  ecclesiastics;  but 
hath  since  been  new-modelled  by  several 

statutes 866 

'lit  is  an  exemption  of  the  clergy  from  any 
other  secular  punishment  for  felony 
than  imprisonment  for  a  year,  at  the 
court's  discretion;  and  it  is  extended 
likewise,  absolutely,  to  lay  peers,  for  the 
first  offence ;  and  to  all  lay  commoners, 
for  the  first  offence  also,  upon  condition 
of  branding,  imprisonment,  or  transporta- 


tion. . 


371 


^  All  felonies  \re  entitled  to  "the  benefit  of 
clergy,  except  such  as  are  now  ousted  by 
particular  statutes 372 


4.  Felons,  on  receiving  the  benefit  of  clergy, 
(though  they  forfeit  their  goods  to  the 
crown,)  are  discharged  of  all  clergyable 
felonies  before  committed  and  restored 
in  all  capacities  and  credits Page  874 

CHAPTER  XXIX. 

Of  JUDGMSNT,   Alf©  ITS   COKSBQUBJ^CES 

875  to  889 

1.  Judgment  (unless  any  matter  be  offered 
in  arrest  thereof)  follows  upon  convic- 
tion; being  the  pronouncing  of  that  pun- 
ishment which  is  expressly  ordained  by 
law 876 

2.  Attainder  of  a  criminal  is  the  immediate 
consequence,  I.  Of  having  judgment  of 
death  pronounced  upon  him.  II.  Of 
outlawry  for  a  capital  offence 880 

3.  The  consequences  of  attainder  are,  I. 
Forfeiture  to  the  king.     II.  Corruption 

of  blood 881 

4.  Forfeiture  to  the  king  is,  I.  Of  real 
estates,  upon  attainder: — in  high-trea- 
son, absolutely,  till  the  death  of  the  late 
pretender's  sons; — in  felonies,  for  the 
king's  year,  day,  and  waste ; — in  mispri- 
sion of  treason,  assaults  on  a  judge,  or 
battery  sitting  the  courts ;  during  the  life 
of  the  offender.  II.  Of  personal  estates, 
upon  conviction ;  in  all  treason,  mispri- 
sion of  treason,  felony,  excusable  homi- 
cide, -  petit  larceny,  standing  mute  upon 
arraignment,  the  above-named  contempts 

of  the  king's  courts,  and  flight 381-888 

6.  Corruption  of  blood  is  an  utter  extinc- 
tion of  all  inheritable  quality  therein: 
so  that,  after  the  king's  forfeiture  is  first 
satisfied,  the  criminal's  lands  escheat  to 
the  lord  of  the  fee;  and  he  can  never 
afterwards  inherit,  be  inherited,  or 
have  any  inheritance  derived  through 
him : 888-889 

CHAPTER  XXX. 

Or  Rbvbrsal  or  Jxtdgmbnt 890  to  892 

1.  Judgments,  and  their  consequences,  may 
be  avoided,  I.  By  falsifying,  or  reversing, 
the  attainder.  II.  By  reprieve,  or  par- 
don   890 

2.  Attainders  may  be  falsified,  or  reversed, 

I.  Without  a  writ  of  error;  for  matter 
dehors  the  record.  II.  By  writ  of  error ; 
for  mistakes  in  the  judgment,  or  record. 
III.  By  act  of  parliament;  for  fa- 
vour  « 390^-892 

8.  When  an  outlawry  is  reversed,  the  party 
is  restored  to  the  same  plight  as  if 
he  had  appeared  upon  the  capias. 
When  a  judgment  on  conviction  is  re- 
versed, the  party  stands  as  if  never 
accused 892 

CHAPTER  XXXI. 

Or  Rbpbibvb  and  Pardon 894  to  898 

1.  A  reprieve  is  a  temporary  suspension 
oC  the  judgment,    I.  Ex  arbitrio  judicis, 

II.  Ex  necessitate  legis;    for  pregnancy, 
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insanity,  or  the  trial  of  identity  of  per- 
Bon,  which  must  always  be  tried  tn- 
ttanter Page  894-896 

2.  A  pardon  is  a  permanent  avoider  of  the 
judgment  by  the  king's  msgesty  in  of- 
fences against  his  crown  and  dignity; 
drawn  in  due  form  of  law,  allowed  in 
open  court,  and  thereby  making  the 
offender  a  new  man 896 

8  The  king  cannot  pardon,  I.  Impri- 
sonment of  the  subject  beyond  the 
seas.  II.  Offences  prosecuted  by  ap- 
peal. III.  Common  nuisances.  lY.  Of- 
fences against  popular  or  penal  statutes, 
•fter  information  brought  by  a  sub- 
ject.   Nor  is  his  pardon  pleadable  to 


an  impeachment    by  the   commons   in 
parliament Page  89i( 

CHAPTER  XXXII. 
Of  Exeoution 40b 

1.  Execution  is  the  completion  of  human 
punishment,  and  must  be  strictly  per- 
formed in  the  manner  which  the  law 
directs 40? 

2.  The  warrant  for  execution  is  sometimes 
under  the  hand  and  seal  of  the  judge; 
sometimes  by  writ  from  the  king ;  some- 
times by  rule  of  court ;  but  commonly  by 
the  judge's  signing  the  calendar  of  pri- 
soners, with  their  separate  judgments  in 
the  margin 408 
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CHAPTEK  I. 


OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  THE  MERE 
ACT  OF  THE  PARTIES. 

At  the  opening  of  these  commentarie8,(a)  municipal  law  was  in  general 
defin^  to  he,  "  a  rule  of  civil  conduct,  prescribed  by  the  supreme  power  in  a 
state  commanding  what  is  right,  and  prohibiting  what  is  wrong/  (6)  From 
hence  therefore  it  followed,  that  the  primary  objects  of  the  law  are  the  esta- 
blishment of  rights,  and  the  prohibition  of  wrongs.  And  this  occasioned(c')  the 
distribution  of  these  collections  into  two  general  heads ;  under  the  former  of 
which  we  have  already  considered  the  rights  that  were  defined  and  established, 
and  under  the  latter  are  now  to  consider  the  wrongs  that  are  forbidden  and 
redieased,  by  the  laws  of  England. 

*ln  the  prosecution  of  the  first  of  these  inquiries,  we  distinguished  j-^o 
rights  into  two  sorts :  first,  such  as  concern,  or  are  annexed  to,  uie  per-  •- 
sons  of  men,  and  are  then  called  jura  personarumj  or  tfie  rights  of  persons;  which, 
together  with  the  means  of  acquiring  and  losing  them,  composed  the  first  book 
of  these  commentaries:  and  secondly,  such  as  a  man  may  acquire  over  external 
objects,  or  things  unconnected  with  his  person,  which  are  called  jura  reruMf  or 
the  rights  of  things :  and  these,  with  the  means  of  transferring  them  from  man 
to  man,  were  the  subject  of  the  second  book.  I  am  now  therefore  to  proceed 
to  the  consideration  of  wrongs ;  which  for  the  most  part  convey  to  us  an  idea 
merely  negative,  as  being  nothing  else  but  a  privation  of  rieht.  For  which 
reason  it  was  necessary,  that  before  we  entered  at  all  into  the  discussion  of 
wrongs,  we  should  entertain  a  clear  and  distinct  notion  of  rights :  the  contem- 
plation of  what  is  jus  being  necessarily  prior  to  what  may  be  termed  injuria^ 
and  the  definition  of  fa^  precedent  to  that  of  nefas. 

Wrongs  are  divisible  into  two  sorts  or  species:  private  wrongs  and  public 
wrongs.  The  former  are  an  infringement  or  privation  of  the  private  or  civil 
rights  belonging  to  individuals,  considered  as  individuals ;  and  are  thereupon, 
fi^uently  termed  civU  injuries :  the  latter  are  a  breach  and  violation  of  public 
rights  and  duties,  which  affect  the  whole  community,  considered  as  a  com- 
munity ;  and  are  distinguished  by  the  harsher  appellation  of  crimes  and  misde- 

(•)Iatrod.J2.  (•)BookLoh.l. 

(*)  SmeUoJusiaj  jubens  hmata,  et  prokibens  eofUraria, 
QclL   Phi&pp.  12.1  Bract.  L  1,  c.  S. 

^I  imagine  this  to  be  a  misquotation  of  the  following  passage: — "Est  enim  lex  nihil 
ftlind,  nisi  reoAa  et  a  numine  Deorum  tracta  ratio,  imperans  honesta,  prohibens  contraria." 
PhiL  xi.  12. — CoLERiDos. 
You  IL— 1  I 
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meanours.  To  investigate,  fhe  first  of  these  species  of  wrongs,  with  theii*  le^l 
remedies,  will  be  our  .oril jrJoyment  in  the  present  book ;  and  the  other  species 
will  be  reserved  till.ther  Wxt  or  concluding  one. 

The  more  effectit^lly  to  accomplish  the  redress  of  private  injuries,  courts  of 
justice  are  institjit^'d'  in  every  civilized  society,  in  order  to  protect  the  weak 
from  the  insults  qV  the  stronger,  by  expounding  and  enforcing  those  laws,  by 
which  rights  are  defined  and  wrongs  prohibited.  This  remedy  is  therefore 
*31     VTincvpally  to  be  sought  by  application  to  these  *courts  of  justice;  that  is, 

-*     by.iJiyil'  suit  or  action.     For  which  reason  our  chief  employment  in  this 

book.-^irf;be  to  consider  the  redress  of  private  wrongs  by  suit  or  action  in  courts. 

But  '&a  there  are  certain  injuries  of  such  a  nature  that  some  of  them  furnish  and 

others  "require  a  more  speedy  remedy  than  can  bo  had  in  the  ordinary  forms  of 

rjHsltice,  there  is  allowed  in  those  cases  an  extrajudicial  or  eccentrical  kind  of 

.  i-etnedy  -,  of  which  I  shall  first  of  all  treat,  before  I  consider  the  several  reme- 

'■dies  by  suit :  and,  to  that  end,  shall  distribute  the  redress  of  private  wrongs  into 

three  several  species :  first,  that  which  is  obtained  by  the  mere  act  of  the  parties 

themselves;  secondly,  that  which  is  eifected  by  the  mere  act  and  operation  of 

law;  and,  thirdly,  that  which  arises  from  suit  or  action  in  courts,  which  consists 

in  a  conjunction  of  the  other  two,  the  act  of  the  parties  co-operating  with  the 

act  of  law. 

And  first  of  that  redress  of  private  injuries  which  is  obtained  by  the  mere  act 
of  the  parties.  This  is  of  two  sorts :  first,  that  which  arises  from  the  act  of  the 
injured  party  only ;  and,  secondly,  that  which  arises  from  the  joint  act  of  all 
the  parties  together :  both  which  1  shall  consider  in  their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injured  party^  is 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence  of  such  as 
stand  in  the  relations  of  husband  and  wife,  parent  and  child,  master  and  ser- 
vant. In  these  cases,  if  the  party  himself,  or  any  of  these  his  relations,*  be 
forcibly  attacked  in  his  person  or  property,  it  is  lawful  for  him  to  repel  force 
by  force ;  and  the  breach  of  the  peace  which  happens  is  chargeable  upon  him 
onl^  who  began  the  affray.(d)  For  the  law  in  this  case  respects  the  passions 
of  the  human  mind,  and  (when  external  violence  is  offered  to  a  man  nimself, 
or  those  to  whom  he  bears  a  near  connection)  makes  it  lawful  in  him  to  do 
^^-,    himself  that  immediate  justice  to  which  he  *is  prompted  by  nature,  and 

-*  which  no  prudential  motives  are  strong  enough  to  restrain.  It  considers 
that  the  ftiture  process  of  law  is  by  no  means  an  adequate  remedy  for  injuries 
accompanied  with  force ;  since  it  is  impossible  to  say  to  what  wanton  lengths 
of  rapine  or  cruelty  outrages  of  this  sort  might  be  carried  unless  it  were  per- 
mitted a  man  immediately  to  oppose  one  violence  with  another.  Self-defence, 
therefore,  as  it  is  justly  called  tne  primary  law  of  nature,  so  it  is  not,  neither 

Oa aolL  Abr.  646.    1  Hawk.  P.  0. 181. 

'It  is  said  that,  according  to  1  Salk.  407,  1  Ld.  Raym.  62,  and  Bui.  N.  P.  18,  a  master 
cannot  justify  an  assault  in  defence  of  his  servant,  because  he  might  have  an  action  per 
quod  servitium  amisit.  But,  according  to  2  Kol.  Abr.  546,  D.  pi.  2,  Owen,  151,  Bac.  Abr. 
Master  and  Servant.  P.,  such  an  interference  by  the  master  is  lawful ;  and  lord  Hale  { 1 
vol.  484)  says,  "  That  the  law  had  been  for  a  master  killing  in  the  necessary  defence  of 
his  servant,  the  husband  in  defence  of  his  wife,  the  wife  of  the  husband,  the  child  of 
the  parent,  or  the  parent  of  the  child,  for  the  act  of  the  assistant  shall  have  the  same 
construction  in  such  cases  as  the  act  of  the  party  assisted  should  have  had  if  it  had 
been  done  bv  himself;  for  they  are  in  a  mututJ  relation  to  one  another."  But  though, 
as  observed  by  the  learned  commentator,  the  law  respects  the  passions  of  the  humaa 
mind,  yet  it  does  not  allow  this  interference  as  an  indulgence  of  revenge,  but  merely  to 
prevent  the  iiyury,  or  &  repetition  of  it ;  and  therefore,  in  a  plea  by  a  father,  master,  &c., 
founded  on  this  ^und,  it  is  necessary  to  state  that  the  plaintiff  would  have  beat  the 
son,  servant,  &c.,  if  the  defendant  had  not  interfered ;  and  if  it  be  merely  alleged  that 
the  plaintiff  had  assaulted  or  beat,  &c.,  it  will  be  demurrable,  for  if  the  assault  on  the 
master,  Ac.  be  over,  the  servant  cannot  strike  by  way  of  revenge,  but  merely  in  order 
to  prevent  an  iiyury.  2  Stra.  953.  When  a  nerson  does  not  stand  in  either  of  these 
relations,  he  cannot  justify  an  interference  on  behalf  of  the  party  ii^ured,  but  merely  aa 
fin  indifferent  person,  to  preserve  the  peace.    2  Stra.  954.— CIhittt. 
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can  it  be  in  fact,  taken  away  by  the  law  of  society.  In  the  English  law  par- 
ticularly it  is  held  an  excuse  for  breaches  of  the  peace,  nay,  even  for  homicide 
itself:  bat  care  must  be  taken  that  the  resistance  does  not  exceed  tlie  bounds 
of  mere  defence  and  prevention :  for  then  the  defender  would  himself  becomo 
an  agmssor. 

IT.  Becaption  or  reprisal  is  another  species  of  remedy  by  the  mere  act  of  th« 
party  injured.  This  happens  when  any  one  hath  deprived  another  of  his  pro- 
perty in  goods  or  chattels  personal,  or  wrongfully  detains  one's  wife,  child,  or . 
servant :  m  which  case  the  owner  of  the  goods,  and  the  husband,  parent,  or 
master,  may  lawfully  claim  and  retake  them  wherever  he  happens  to  find  them, 
80  it  be  not  in  a  riotous  manner,  or  attended  with  a  breacn  of  the  peace.'(6) 
The  reason  for  this  is  obvious ;  since  it  may  frequently  happen  that  the  owner 
may  have  this  only  opportunity  of  doing  himself  justice :  his  goods  may  be 
afterwards  convejred  away  or  destroyed ;  and  his  wife,  children,  or  servants 
concealed  or  carried  out  of  his  reach;  if  he  had  no  speedier  remedy  than  the 
ordinary  process  of  law.  K  therefore  he  can  so  contrive  it  as  to  gain  possession 
of  his  property  asain  without  force  or  terror,  the  law  favours  and  will  justify 
his  proeeeoing.  But  as  the  public  peace  is  a  superior  consideration  to  any  one 
man's  private  property;  and  as,  if  individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must  cease,  the  strong 
would  give  law  to  the  weak,  and  every  man  would  revert  to  a  state  of  nature; 
for  these  reasons  it  is  provided  that  this  natural  right  of  recaption  *shall  ^^f- 
never  be  exerted  where  such  exertion  must  occasion  strife  and  bodily  con-  »- 
tention,  or  endanger  the  peace  of  society.  If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize 
him  to  my  own  use;  but  I  cannot  justify  breaking  open  a  private  stable,  or 
entering  on  the  grounds  of  a  third  person,  to  take  him,  except  ne  be  feloniously 
stolen  ;Q')  but  must  have  recourse  to  an  action  at  law.* 

ni.  As  recaption  is  a  remedy  given  to  the  party  himself  for  an  injury  to  his 
personal  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injuries  to  real 
property  is  by  entry  on  lands  and  tenements  when  another  person  without  any 
right  has  taken  possession  thereof.*    This  depends  in  some  measure  on  like 

(^3Inst.lS4.    Hal.AiMa.f4A.  (/)  2  RoQ.  Rep.  66,  50,  208.   2  RoU.  Abr.  665,  606. 

'  In  the  case  of  personal  property  improperly  detained  or  taken  away,  it  may  be  re- 
taken from  the  house  and  custody  of  the  wrong-doer,  even  without  a  previous  request ; 
bat,  unless  it  was  seized  or  attempted  to  be  seized  forcibly,  the  owner  cannot  justify 
doing  any  thing  more  than  gently  laying  his  hands  on  the  wrong-doer  in  order  to  recover 
it,  (8  T.  E.  78.  2  Roll.  Abr.  66, 208.  2  RoU.  Abr.  665,  pi.  50.  2  Leonard  302.  Selw.  N. 
P.  tit.  Assault  and  Battery ;)  nor  can  he  without  leave  enter  the  door  of  a  third  person, 
act  privy  to  the  wrongful  detainer,  to  take  his  goods  therefrom.  2  Roll.  Abr.  56,  56,  308. 
2  Boll.  Abr.  565, 1,  pi.  2.    Bac.  Abr.  Trespass,  F.— Chitty. 

If  the  possession  of  one's  property  be  held  by  another,  the  owner  may  take  posses- 
Bion  if  he  can  do  so  without  tumult  and  riot  or  breach  of  the  peace ;  but  he  has  no 
right  to  use  unreasonable  violence.    Davis  va,  Whitridge,  2  Strobh.  232. 

The  owner  of  personal  property  left  in  the  possession  of  a  third  person  may  by  his 
own  act  repossess  himself  of  such  property,  though  it  be  taken  from  the  possession  of 
Biioh  third  person  by  virtue  of  a  writ  of  replevin ;  and  the  plaintifif  in  the  replevin  can- 
not maintain  trespass  against  him.  Spencer  va,  McGowen,  13  Wend.  256.  One  whose 
chattel  has  been  wrongfully  taken  from  him  may  enter  upon  the  land  of 'the  taker  for 
the  purpose  of  retaking  it,  without  subjecting  himself  even  to  nominal  damages. 
Chamhers  va.  Bedell,  2  Watte  &  Serg.  225.~-Sharswood. 

'  With  respect  to  lemd  and  houses  also,  resumption  of  possession  by  the  mere  act  of 
the  party  is  frequently  allowed.  Thus,  if  a  tenant  omit  at  the  expiration  of  his  tenancy 
to  deliver  up  possession,  the  landlord  may  legally,  in  his  absence,  break  open  the  outer 
door  and  resume  possession,  though  some  articles  of  Aimiture  remain  therein ;  and,  if 
the  landlord  put  his  cattle  on  the  land,  and  the  tenant  distrain  them  as  damage-feasant, 
he  may  be  sued.  1  Bing.  R.  158.  7  T.  R.  431,  432.  1  Price  R.  53.  And.  109.  6  Taunt. 
202.  If  the  landlord,  in  resuming  possession,  be  guilty  of  a  forcible  entry  with  strong 
hand,  or  other  illegal  breach  of  the  peace,  he  will  be  liable  to  an  indictment.  7  T.  R. 
432.  3  T.  R.  296.  6  Taunt.  202.  8  T.  R.  364,  403.  But  the  circumstance  of  the  own^^r 
of  property  using  too  much  force  in  regaining  possession,  but  taking  care  to  avoid  per- 
sonal injury  to  the  party  resisting,  wiU  not  enable  the  latter  to  sue  him.    See  cases  in 
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reasons  with  the  former  -,  and  like  that,  too,  must  be  peaceable  and  without  force 
There  is  some  nicety  required  to  define  and  distinguish  the  caaes  in  which  such 
entry  is  lawful  or  otherwise ;  it  will  therefore  be  more  ftiUy  considered  in  a 
subsequent  chapter;  being  only  mentioned  in  this  place  for  the  sake  of  regu- 
larity and  order. 

IV.  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  injured  is  the 
abatement  or  removal  of  nuisances.*  What  nuisances  are,  and  their  several 
species,  we  shall  find  a  more  proper  place  to  inquire  under  some  of  the  subse- 
quent divisions.  At  present  1  snail  only  observe,  that  whatsoever  unlawfully 
axuQoys  or  doth  damage  to  another  is  a  nuisance ;  and  such  nuisance  may  l>e 
abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved  thereby,  so  as 
ho  commits  no  riot  in  the  doing  of  it.(^)  If  a  house  or  wall  is  erected  so  near 
to  mine  that  it  stops  my  antient  lights,  which  is  a  private  nuisance,  I  may  enter 
my  neighbour's  land  and  peaceably  pull  it  down. (A)  Or  if  a  new  gate  be  erected 
across  the  public  highway,  which  is  a  eommon  nuisance,  any  of  the  king's  snb- 
j^Q  ^     jects  passing  that  way  may  cut  it  down  and  destroy  itfi)   *And  the  reason 

J  why  the  law  allows  tnis  private  and  summary  methoa  of  doing  one's  self 
justice,  is  because  injuries  of  this  kind,  which  obstruct  or  annoy  such  things  as 

(«)ttep.l01.  ORep.U.  (»)8idk.469.  (<)  Cro.  Cto.  184. 

last  two  notes.  But  if  any  unnecessary  violence  to  the  person  be  used  in  rescuing  or 
defending  possession  of  real  or  personal  property,  the  party  guilty  of  it  is  liable  to  be 
sued.  8  T.  R.  299.  Id.  78.  1  Saund.  296,  n.  1.  So,  as  the  law  allows  retaking  of  the 
possession  of  land,  it  also  sanctions  the  due  defence  of  the  possession  thereof;  and 
therefore,  though  if  one  enter  into  my  ground  I  must  request  him  to  depart  before  I 
can  lay  hands  on  him  to  turn  him  out,  yet  if  he  refuse  I  may  then  push  him  out,  and  if 
he  enter  with  actual  force  I  need  not  first  request  him  to  be  gone,  but  may  lay  hands 
on  him  immediately.    8  T.  R.  78.    1  Salk.  641.    See  1  Bmg.  158.— Chitty. 

^  Thus,  in  case  of  a  publie  nuisance,  if  a  house  be  built  across  a  highway,  any  person 
may  pull  it  down ;  and  it  is  said  he  need  not  observe  particular  care  in  abating  it,  so 
as  to  prevent  imury  to  the  materials.  And  though  a  gate,  illegally  fastened,  might 
have  been  opened  without  cutting  it  down,  yet  the  cutting  would  be  lawful.  However, 
it  is  a  general  rule  that  the  abatement  must  be  limited  by  its  necessity,  and  no  wanton 
or  unnecessary  irgury  must  be  committed,  i  Salk.  458.  As  to  private  nuisances,  they 
also  may  be  abated;  and  therefore  it  was  recently  held,  that  if  a  man  in  his  own  soil 
erect  a  thing  which  is  a  nuisance  to  another,  as  by  stopping'a  rivulet  and  so  diminish- 
ing the  water  used  by  the  latter  for  his  cattle,  the  party  i]:\jured  may  enter  on  the  soil 
of  the  other  and  abate  the  nuisance,  and  j'ustiiy  the  trespass ;  and  this  right  of  abate- 
ment is  not  confined  merely  to  a  house,  mill,  or  land.  2  Smith's  Rep.  9.  2  Rol.  Abr. 
565.  2  Leon.  202.  Com.  Dig.  Pleader,  3  M.  42.  3  Lev.  92.  So  it  seems  that  a  libellous 
print  or  paper,  afiecting  a  private  individual,  may  be  destroyed,  or  (which  is  the 
safer  course)  taken  and  delivered  to  a  magistrate.  5  Coke,  125,  b.  2  Camp.  511.  Per 
Best,  J.,  in  the  Earl  Lonsdale  vs.  Nelson,  2  Bar.  &  Cres.  311,  "  nmsances,  by  an  act  of 
eommusionf  are  committed  in  defiance  of  those  whom  such  nuisances  ii\jure,  and  the 
iigured  party  may  Abate  them  without  notice  to  the  person  who  committed  them ;  but 
there  is  no  decided  case  which  sanctions  the  abatement  by  an  individual  of  nuisanced 
from  amissiorif  except  that  of  cutting  the  branches  of  trees  which  overhang  a  public 
road  or  the  private  property  of  the  person  who  cuts  them.  The  permitting  those 
branches  to  extend  so  far  beyond  the  soil  of  the  owner  of  the  trees  is  an  unequivocal 
act  of  negligence,  which  distinguishes  this  case  from  most  of  the  other  cases  that  have 
occurred.  The  security  of  lives  and  property  may  sometimes  require  so  speedy  a  remedy 
as  not  to  allow  time  to  call  on  the  person  on  whose  property  the  mischief  has  arisen 
to  remedy  it :  in  such  cases  an  individual  would  be  justified  in  abating  a  nuisance  from 
omission  without  notice.  In  all  other  cases  of  such  nuisances,  persons  should  not  take 
the  law  into  their  own  hands,  but  follow  the  advice  of  lord  Hale,  and  appeal  to  a 
court  of  justice ;"  and  see,  further,  3  Bowl.  A  R.  556.  And  it  was  held  in  the  same 
case,  that  where  a  person  is  bound  to  repair  works  connected  with  a  port,  and  neglects 
to  do  so,  another  person  cannot  justify  an  entry  to  repair  without  averring  and  proving 
that  immediate  repairs  were  necessary,  and  the  party's  right  to  use  the  port.  As  to  cut- 
ting trees,  "  if  the  boughs  of  your  trees  crow  out  into  my  land,  I  may  cut  them."  Per 
Croke,  J.,  Rol.  Rep.  394.    3  Buls.  198.    Vm.  Abr.  Trees,  E.  &  tit.  Nuisance,  W.  2,  pi.  3. 

The  abater  of  a  private  nuisance  cannot  remove  the  materials  fru^her  than  necessary.. 
or  convert  them  to  his  own  use.    Dalt.  c.  50.    And  so  much  only  of  the  thing  as  causes 
the  nuisance  should  be  removed ;  as,  if  a  house  be  built  too  high,  only  so  much  of  it  as 
h  too  high  should,  be  pulled  down.    9  Rep.  53.    God.  221.    2  Stra.  686.^^HiTTr. 
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are  of  daily  convenience  and  use,  require  an  immediate  remedy,  and  cannot  wait 
tor  the  slow  progress  of  the  ordinary  forma  of  justice. 

V.  A  fifth  case  in  which  the  law  allows  a  man  to  be  his  own  avenger,  («r  to 
minister  redress  to  himself,  is  that  of  distraining  cattle  or  goods  foi  the  non- 
payment of  rent,  or  other  duties  f  or  distraining  another's  cattle  daniage-feasant, 

*As  to  distresses  in  general,  see  Gilbert  on  Distresses,  by  Hunt;  Bradley  on  l>ist.; 
Com.  Dig.  Distress;  Bac,  Abr.  Distress;  Vjn.  Abr.  Distress;  2  Saunders,  index,  Distress; 
WiikiDson  on  Replevin.  As  the  law  allows  a  creditor  to  arrest  the  person  of  his  debtor 
as  a  security  for  his  being  forthcoming  at  the  determination  of  the  suit,  so  in  certain 
cases  it  permits  a  landlord  to  distrain  for  arrears  of  rent,  in  order  to  compel  the  payment 
of  it.  ft  is  laid  down  that  the  remedy  for  recovery  of  rent  by  way  of  distress  was 
derived  from  the  civil  law;  for  anciently,  in  the  feudal  law,  the  neglect  to  attend  at  the 
lord's  courts,  or  not  doing  feudal  service,  was  a  forfeiture  of  the  estate ;  but  these  feudal 
forfeitures  were  afterwards  turned  into  distresses  according  to  the  pi^notary  method  of 
the  civil  law ;  that  is,  the  land  let  out  to  the  tenant  is  hypothecated,  or  as  a  pledge  in 
his  hands,  to  answer  the  rent  agreed  to  be  paid  to  the  landlord ;  and  the  whole  profits 
arising  from  the  land  are  liable  to  the  lord's  seizure  for  the  payment  and  satisfaction  of 
it.  Gilb.  Dist.  2.  Gilb.  Rents,  3.  Bacon  on  Govt.  77.  Vigillius,  257,  271,  326.  Cromp. 
lot  9.  2  New  R.  224.  The  distress  could  not  at  common  law,  before  the  stat.  2  W.  and 
M.  c.  5,  be  sold,  but  could  only  be  impounded  and  detained,  in  order  to  induce  the 
tenant  to  perform  the  feudal  service.  Distresses,  therefore,  were  at  common  law  only 
allowed  when  the  relation  of  landlord  and  tenant  subsisted,  and  when,  consequently, 
there  remained  feudal  service  to  be  performed ;  and  hence  the  necessity  at  the  present 
day  that  the  landlord  distraining  should,  at  the  time  of  the  distress,  be  entitled  to  the 
legal  reversion ;  and  hence  the  consequence  that  if  a  landlord,  after  rent  has  become  due, 
and  before  payment,  conveys  his  legal  estate  to  another,  he  cannot  distrain,  (Gilb.  Action 
Debt,  411.  Bro.  Debt,  pi.  93.  Vaughan,  40.  Bac.  Abr.  Distress,  A. ;)  and,  for  the  same 
reason,  it  is  necessary  to  aver  in  an  avowry  and  cognizance  that  at  the  time  of  the  dis- 
tress the  tenancy  subsisted.  The  common  law  was  altered,  as  far  as  regards  tenants 
holding  over,  by  the  8  Anne,  c.  14,  which  provided  that  if  a  person  retain  possession  of 
the  estate  after  the  expiration  of  his  tenancy,  the  landlord,  if  his  interest  continue,  may 
distrain  within  six  months.  Before  this  statute  it  was  usual,  and  still  may  be  expedient, 
to  provide  that  the  last  half-year's  rent  shall  be  paid  at  a  day  prior  to  the  determination 
of  the  lease,  so  as  to  enable  the  landlord  to  distrain  before  the  removal  of  the  tenant. 
Co.  Litt.  47,  b.  If  by  agreement  or  custom  the  tenant  has  an  away-going  crop,  and  right 
to  hold  over  to  clear  the  same,  the  landlord  may,  during  such  excrescence  of  the  term, 
distrain  at  common  law.  1  'Hen.  Bla.  8.  So  the  11  Geo.  II.  c.  19,  s.  8  enables  a  landlord 
to  distrun  for  double  rent  if  a  tenant  do  not  deliver  up  possession  after  the  expiration 
of  his  own  notice  to  quit,  by  which  he  incurs  double  rent  so  long  as  he  holds  over. 
When  a  lessor  has  not  the  legal  estate  or  reversion,  he  should  reserve  a  power  to  dis- 
train, which  will  entitle  him  to  do  so.  Co.  Litt.  47,  a.  5  Co.  3.  But  though  the  prin- 
cipal object  of  a  distress  was  to  compel  the  performance  of  feudal  servic^,  and,  conse- 
quently, if  rent  be  reserved  on  a  letting  merely  of  personal  property,  no  distress  can  be 
taken,  (5  Co.  17.  3  Wils.  27,)  yet  a  distress  may  be  made  for  rent  of  a  ready-furnished 
house  or  lodging,  because  it  is  then  considered  that  the  rent  issues  out  of  the  principal, 
—the  real  property  demised.   2  New  Rep.  224. 

Accepting  a  note  of  hand  and  giving  a  receipt  for  the  rent  does  not,  till  payment, 
preclude  the  landlord  from  distraining ;  and  so  if  the  landlord  accept  a  bond ;  but  a 
judgment  obtained  on  either  of  such  instruments  would  preclude  the  right  of  distreas. 
See  Bull.  N.  P.  182.  An  agreement  to  take  interest  on  rent  in  arrear  does  not  take 
away  the  right  of  distress.  2  Chit.  R.  245.  Where  there  are  rents  for  which  the  party 
cannot  distrain,  although  he  may  have  an  assize,  yet  remedy  may  be  had  in  equity.  Per 
Comyns,  B.,  Exch.  Trin.  5  &  0  Geo.  II.    1  Selw.  N.  P.  6  ed.  673. 

To  entitle  a  person  to  distrain  for  non-payment  of  money,  it  must  be  due  under  a 
dmise,  and  for  rent  Jixed  and  certain  in  its  nature ;  and  therefore,  if  a  person  be  let  into 
possession  under  an  agreement  for  a  lease  which  does  not  contain  words  of  immediate 
demise,  no  distress  can  be  made,  unless  from  a  previous  payment  of  rent  or  other  circum- 
stance a  tenancy  from  year  to  year  can  be  inferred;  and  the  only  remedy  is  by  action  for 
use  and  occupation.  2  Taunt.  148.  5  B.  &  A.  322.  13  East,  19.  So,  as  lord  Coke  quaintly 
says,  (Co.  Litt.  96,  a.,)  it  is  a  maxim  in  law  that  no  distress  can  be  taken  for  any  services 
that  are  not  put  into  certainty  nor  can  be  reduced  to  any  certainty,  for  id  cerium  est  quod 
return  redcU  potesij  but  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty.  There- 
fore, if  a  man  hold  land,  paying  so  much  per  acre,  although  in  the  terms  of  the  demise 
the  number  of  acres  be  not  fixed,  the  lord  may  distrain,  (Vin.  Abr.  Distress,  £.  See 
form  of  avowry,  3  Chitty  on  PI.  4th  edit.  1051 ;)  but  where  an  estate  has  been  let  without 
in  any  way  fixing  the  amount  of  rent^  the  only  remedy  is  by  actiou.--CBiTTY. 

6 


Digitized  by  VjOOQ IC 


6  PEIVATE  WEONGS.  [Book  HI 

that  is,  doing  damage  or  trespassing  upon  his  land.  The  foimer  intended  for 
the  benefit  of  landlords,  to  prevent  tenants  from  secreting  or  withdrawing  their 
effects  to  his  prejudice ;  the  latter  arising  from  the  necessity  of  the  thing  itself, 
as  it  might  otherwise  be  impossible  at  a  ftiture  time  to  ascertain  whose  cattle 
they  were  that  committed  the  trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  ase  and  consequence,  I  shall  con> 
sider  it  with  some  minuteness :  by  inquiring,  first,  for  what  injuries  a  distress 
may  be  taken ;  secondly,  what  thing  may  be  distrained ;  and  thirdly,  the  manner 
of  taking,  disposing  of,  and  avoiding  distresses. 

1,  And  first  it  is  necessary  to  premise  that  a  distre8S,p')  districtio,  is  the  taking 
a  personal  chattel  out  of  the  possession  of  the  wrong-aoer  into  the  custody  oi 
the  party  injured,  to  procure  a  satisfaction  for  the  wrong  committed.  1.  The 
most  usual  injury  for  which  a  distress  may  be  taken  is  that  of  non-payment  of 
rent.  It  was  observed  in  the  former  book,(A:J  that  distresses  were  incident  by 
the  common  law  to  every  rent-service,  and  oy  particular  reservation  to  rent-' 
cJiarges  also ;  but  not  to  rent-seek  till  the  statute  4  Greo.  II.  c.  28  extended  the 
same  remedy  to  all  rents  alike,  and  thereby  in  effect  abolished  all  material  dis- 
tinction between  them.  So  that  now  we  may  lay  it  down  as  a  universal  prin- 
j„^-|    ciple,  *that  a  distress  may  be  taken  for  any  kind  of  rent  in  arrear;  the 

-*  detaining  whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is 
entitled  to  receive  it.'  2.  For  neglecting  to  do  suit  at  the  lord's  coui-t,(0  oi 
other  certain  personal  service,(m)  the  lord  may  distrain  of  common  right.  3. 
For  amercements  in  a  court-leet  a  distress  may  be  had  of  common  right ;  but 
not  for  amercements  in  a  court-baron,  without  a  special  prescription  to  warrant 
it.(n)  4.  Another  injury  for  which  distresses  may  be  taken  is  where  a  man 
finds  beasts  of  a  stranger  wandering  in  his  grounds  damage-feasant ;  that  is, 
doing  him  hurt  or  damage  by  treadmg  down  his  grass  or  the  like;  in  which 
case  the  owner  of  the  soil  may  distrain  them  till  satisfaction  be  made  him  for 
the  injury  he  has  thereby  sustained.  6.  Lastly,  for  several  duties  and  penalties 
inflicted  by  special  acts  of  parliament,  (as  fbr  assessments  made  by  commis- 
sioners of  sewers,(o)  or  for  the  relief  of  the  poor,)(|>)  remedy  by  distress  and 
sale  is  given ;  for  the  particulars  of  which  we  must  have  recourse  to  the  statutes 
themsen^es  :  remarking  only  that  such  distresses(^)  are  partlv  analogous  to  the 
antient  distress  at  common  law,  as  being  repleviable  and  the  like ;  but  more 
resembling  the  common  law  process  of  execution,  by  seizing  and  selling  the 
goods  of  the  debtor  under  a  writ  of  fieri  facias,  of  which  hereafter. 

2.  Secondly,  as  to  the  things  which  may  be  distrained,  or  taken  in  distress/ 

(0  Th«  thing  ItMlf  tekra  by  this  prooeoi,  m  t»«U  as  the  («*)Oo.  Litt  47. 

prooeM  Itael^  is  in  our  law-books  yvrj  fineqaeotly  callwl  a  (*)  BrownL  86. 

distress.  (•)  Stat.  7  Aum,  c  10. 

(*)  Book  li.  ch.  8.  (p)  Stat  43  Klix.  c.  2. 

(<)  Bro.  Abr.  tit.  dUtrtMt,  16.  (t)  I  Burr.  680. 

'  But,  to  entitle  a  party  to  distrain,  there  must  be  rent  due  in  the  legal  sense  of  that 
word.  One  man  may  be  in  possession  of  another's  house  or  land  with  his  consent,  and 
may  be  bound  to  render  him  auch  a  sum  for  the  use  and  occupation  of  it  as  a  jury  shall 
deem  a  proper  equivalent  for  the  rent ;  but  if  there  be  no  actual  demise,  nor  any  con- 
tract for  a  demise  amounting  to  as  much,  and  no  fixed  rent  has  been  agreed  on  or  paid, 
the  owner  cannot  distrain ;  for  in  his  avowry  to  an  action  of  replevin  for  such  distress  he 
would  be  bound  to  state  an  actual  tenancy  and  the  definite  terms  of  it,  which  it  would 
be  impossible  to  do  under  such  a  relation  as  above  supposed.  Kegan  tv.  Johnson,  2 
Taunt.  148.    Dunk  vs.  Hunter,  5  B.  &  A.  322. — Coleridok. 

"  Besides  the  rules  in  the  text,  it  is  a  maxim  of  law  that  goods  in  the  cuMody  of  the  law 
cannot  be  distrained :  thus,  goods  distrained,  damage-feasant,  cannot  be  distrained,  (Co. 
Litt.  47,  a. ;)  so  goods  taken  in  execution,  (Willes,  131 ;)  but  the  ^oods  so  taken  must  be 
removed  from  the  premises  within  a  reasonable  time,  or  they  will  not  be  protected.  1 
Price,  277.  1  M.  &.  S.  711.  However,  growing  com  sold  under  a  writ  of  fi.  fa.  cannot  be 
distrained  unless  the  purchaser  allow  it  to  remain  uncut  an  unreasonable  time  after  it  is 
ripe,  (2  B.  k  B.  362.  5  Moore,  97,  S.  C. ;)  but  goods  taken  under  a  void  outlawry  are 
liable  to  distress.  7  T.  B.  259.  For  the  protection  of  landlords,  by  the  8  Anne,  c.  14,  s.  1, 
no  goods  taken  in  execution  upon  any  premises  demised  can  be  removed  until  rent,  not 
exceeding  one  year's  arrear,  be  paid.  Under  this  act  the  sheriff  is  bound  to  satisiV  the 
rent  in  the  first  instance.  4  Mootc,  473.  In  cases  to  which  the  statute  applies,  the  land 
6 


Digitized  by  VjOOQ IC 


Chap.  1.]  PEIVATE  WEONGS.  7 

we  may  lay  it  down  as  a  general  rule,  that  all  chattels  personal  are  liable  to  be 
dJstraiDed,  nnlees  particidarly  protected  or  exempted.  Instead  therefore  of 
mentioning  what  things  are  distrainable,  it  will  be  easier  to  recount  those  which 
are  not  so,  with  the  reason  of  their  particular  exeniption8.(r)  And,  1.  As  every 
thing  which  is  distrained  is  presumed  to  be  the  property  of  the  wrong-doer,  it 
will  follow  that  such  things  wherein  no  man  can  have  an  absolute  and  valuable 
property  (as  dogs,  cats,  rabbits,  and  *all  animals  f&ra  naturce,)  cannot  be  p^g 
distrained.  Yet  if  deer  (which  are  ferce  naturce)  are  kept  in  a  private  •- 
eDclosnre  for  the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature,  by 
reducing  them  to  a  kind  of  stock  or  merchandise,  that  they  may  be  distrained 
for  rent.(«)  2.  Whatever  is  in  the  personal  use  or  occupation  of  any  man  is 
for  the  time  privileged  and  protected  from  any  distress ;  as  an  axe  with  which 
a  man  is  cutting  wood,  or  a  horse  while  a  man  is  riding  him.  But  horses  draw- 
ing a  cai-t  may  (cart  and  all)  be  distrained  for  rent-arrere ;  and  also  if  a  horse, 
thoagh  a  man  be  riding  him,  be  taken  damage-feasant,  or  trespassing  in  another's 
grounds,  the  horse  (notwithstanding  his  rider)  may  be  distrained  and  led  away 
to  the  pound.*(t)  Valuable  things  in  the  way  of  trade  shall  not  be  liable  to  dis- 
tress; as  a  horse  standing  in  a  smith-shop  to  be  shoed,  or  in  a  common  inn ;  or 
cloth  at  a  tailor's  house ;  or  com  sent  to  a  mill  or  a  market.  For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade,  and  are  supposed  in  common 
presumption  not  to  belong  to  the  owner  of  the  house,  but  to  his  customer.*'    But, 

CO  Oo.  UtL  47. (*)  DftTte  t»».  PdwI,  g  B.  Hfl.   11  Geo.  EL («)  1  Bid.  440. 

lord  is  entitled  to  be  paid  his  whole  rent  without  deducting  poundage.  1  Stra.  643.  Rent 
only  due  at  the  time  of  the  levy  can  be  obtained  under  the  act,  (1  M.  &  S.  245.  1  Price, 
274;)  bat  forehand-rent,  or  rent  stipulated  to  be  paid  in  advance,  may  be  obtained,  (7 
Price,  690;)  so  rent  that  falls  due  on  the  day  of  the  levy.  Tidd,  Prac.  8th  edit.  1054 
After  the  landlord  has  had  one  year's  rent  paid  him,  he  is  not  entitled  to  another  upon 
«  second  execution,  (2  Stra.  1024.  2  B.  &  B.  362.  5  Moore,  97,  S.  C.,)  unless,  as  we  have 
jnst  seen,  the  goods  oe  not  removed  within  a  reasonable  time.  The  ground  landlord  is 
not  within  the  act  where  there  is  an  execution  against  the  under-lessee.  2  Stra.  787.  If 
the  sheriff  remove  the  goods  without  payment  of  the  rent,  and  after  notice  and  a  formal 
demand  of  tiie  rent,  an  action  on  the  case  lies  against  him.  Vin.  Abr.  Dist.  c.  3.  Stra. 
VT.  3  B.  &  A .  440.  But  no  specific  and  formal  notice  is  necessary.  3  B.  &  A.  645.  4  Moore, 
473.  2  B.  A  B.  67,  8.  C.  The  action  lies  though  part  only  of  the  goods  be  removed,  (4 
Moore,  473.  2  B.  &  B.  67,  S.  C. ;)  but  the  landlord's  consenting  to  the  removal  waives  the 
remedy.  3  Gamp.  24.  An  executor  or  administrator,  (1  Stra.  212,)  or  a  trustee  of  an 
outstanding  satisfied  term  to  attend  the  inheritance,  may  sue.  4  Moore,  473.  2  B.  &  B. 
67,  S.  0.  Instead  of  an  action,  the  landlord  may  move  the  court  out  of  which  the  exe- 
imtion  'weaed  that  he  may  be  paid  what  is  due  to  him  out  of  the  money  levied  and  in 
the  sherifi^s  hands,  (Ca.  temp,  Hardw.  255.  2  Wils.  140,)  and  the  court  will  grant  the 
motion,  though  the  sheriff  had  no  notice  of  the  rent  due  till  after  the  removal.  3  B.  &  A. 
440;  and  see  further,  on  this  point,  Tidd's  Prac.  8th  edit.  1053-1055. 

The  recent  bankrupt  act  provides  that,  in  case  of  bankruptcy,  no  distress  made  after 
act  of  bankruptcy  shall  be  available  for  more  than  a  year's  rent,  but  the  landlord  maj 
pro^e  for  the  excess.     1  Geo.  IV.  c.  16,  J  74 ;  and  see  ante,  2  book,  473. 

F(ir  the  protection  of  landlords,  bv  the  56  Geo.  III.  c.  50,  no  sheriff  or  other  officer 
shall  carry  off,  or  sell,  or  dispose  of,  for  the  purpose  of  being  carried  off  firom  any  lands, 
any  straw,  chaff,  turnips,  in  any  case,  nor  any  hay  or  other  produce  which,  according  to 
any  covenant  or  written  agreement,  ought  not  to  be  so  carried  off,  provided  notice 
be  gi\en  to  the  sheriff  of  the  existence  of  such  covenant;  but,  by  third  section,  the 
sheriff  may  sell  on  condition  of  such  crops  being  consumed  on  the  land.  The  sixth 
section  provides  that  landlords  shall  not  distrain  for  rent  on  the  purchaser  of  any  such 
crops  sold  according  to  third  section,  nor  on  articles  or  cattle,  &c.  employed  for  the  pur- 
pose of  consuming  such  crojw. — Chitty. 

•But  this  doctrine  is  contrary  to  Sayer  Rep.  139.  2  Keb.  596.  Cro.  Eliz.  596.  Co.  Litt. 
47,  a.  Roll.  Abr.  Distress,  A.  pi.  4 ;  and  was  expressly  overruled  in  6  Term  R.  138,  on 
the  ground  that  the  distraining  a  horse  as  damage-feasant  whilst  any  person  is  riding 
him  would  perpetually  lead  to  a  breach  of  the  peace.  And  it  ha«  been  held  that  nets  or 
ferrets  cannot  be  taken  damage-feasant  in  a  warren  if  they  are  in  the  hands  of  the  per- 
son using  them.  Harg.  Co.  Litt.  note  13.  Cro.  Eliz.  550.  So  a  loom  cannot  be  distrained 
while  in  the  hands  of  the  weaver,  (Willea,  517,)  nor  wearing-apparel  if  in  actual  use; 
but  if  put  off,  though  onlv  for  the  purpose  of  repose,  it  is  liable  to  be  distrained.  1  Bsp. 
Rep.  206.    Peake's  Rep.  36,  S.  C— Chittt. 

"As  to  this  exception  in  favour  of  trade,  "see  CKlb.  Dist.  by  Hunt,  39    so  cattle  and 
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f^enerally  speaking,  whatever  goods  and  chattels  the  landlord  finds  upon  the 
promises,  whether  they  in  fact  belong  to  the  tenant  or  a  stranger,  are  dia- 
trainable  by  him  for  rent:  for  otherwise  a  door  would  be  open  to  infinite  frauds 
upon  the  landlord ;  and  the  stranger  has  his  remedy  over  by  action  on  the  case 
against  the  tenant,  if  by  the  tenant's  default  the  chattels  are  distrained  so  that 
he  cannot  render  them  when  called  upon.^^  With  regard  to  a  stranger's  beasts 
which  are  found  on  the  tenant's  land,  the  following  distinctions  are,  however, 
taken.  If  they  are  put  in  by  consent  of  the  owner  of  the  beasts,  they  are  dis- 
trainable  immediately  afterwards  for  rent-arrere  by  the  landlord.(w)    So  also  if 

(«)  Cro.  XUx.  MO. 

goods  of  a  guest  at  an  inn  are  not  distrainable  for  rent,  but  a  chariot  or  horses  standing 
at  livery  are  not  exempt.  2  Burr.  1498.  Mr.  Sergt.  Williams,  in  2  Saund.  290,  n.  7,  sue- 
eests  that  it  should  seem  that  at  this  day  a  court  of  law  would  be  of  opinion  that  cattle 
belonging  to  a  drover  being  put  into  gi'ound.  with  the  consent  of  the  occupier,  to  graze 
only  one  night  on  their  way  to  a  fair  or  market,  are  not  liable  to  the  distress  of  the  land- 
lord for  rent ;  and  lord  Nottingham  intimated  the  same  opinion  in  2  Vern.  130 ;  and  Mr. 
Christian,  in  his  edition,  has  the  following  note  of  a  decision  to  the  same  efiect: — ''Cattle 
driven  to  a  distant  market,  and  put  into  land  to  rest  for  one  night,  cannot  be  distrained 
for  rent  by  the  owner  of  the  land,  such  protection  being  absolutely  for  the  public  inte- 
rest." Tate  vs.  Gleed,  C.  P.  Hil.  24  Geo.  111.  Gilb.  Dist.  by  Hunt,  47.  It  was  before  held 
that  cattle  going  to  London,  and  put  into  a  close,  with  the  consent  of  the  landlord  and 
leave  of  the  tenant,  to  graze  for  a  night,  might  be  distrained  by  the  landlord  for  rent, 
(3  Lev.  260.  2  Vent.  50.  2  Lutw.  1161 ;)  but  the  owner  of  the  cattle  was  afterwards 
relieved  in  equity  on  the  ground  of  fraudulent  connivance  and  concealment  of  tlie  de- 
mand for  rent  by  the  landlord,  and  he  was  decreed  to  pay  all  costs  both  of  law  and 
eqtiity.  2  Vern.  129.  Prec.  Ch.  7.  Gilb.  Dist.  by  Hunt,  47.  As  courts  of  law  now  take  notice 
of  fraud,  as  well  as  courts  of  equity,  when  it  can  be  fiilly  proved,  there  would  now  be  the 
same  result  at  law. 

Goods  of  a  principal  in  the  hands  of  a  factor  are  privileged  from  distress  for  rent  due 
from  such  factor  to  his  landlord,  on  the  ground  that  the  rule  of  public  convenience,  out 
of  which  the  privilege  arises,  is  within  the  exception  of  a  landlord's  general  right  to 
distrain,  and  therefore  that  such  goods  are  protected  for  the  benefit  of  trade.  6  Moore 
Rep.  243.  3  B.  &  B.  75,  S.  C.  So  goods  landed  at  a  wharf  and  consigned  to  a  broker,  as 
agent  of  the  consignor,  for  sale,  and  placed  by  the  broker  in  the  wharfinger's  warehouse 
for  safe  custody  until  an  opportunity  for  selling  them  should  occur,  are  not  distrainable 
for  rent  due  in  respect  of  the  wharf  and  warehouse,  as  they  were  brought  to  the  wharf 
in  the  coui*sa  of  trade.  1  Bing.  283.  So  goods  carried  to.be  weighed,  even  at  a  private 
beam,  if  in  the  way  of  trade,  are  exempt ;  so  is  a  horse  that  has  carried  corn  to  a  mill  to 
be  ground,  and  during  the  grinding  of  the  corn  is  tied  to  the  mill-door.  Cro.  Eliz.  549, 
596.  Goods  in  a  public  fair  are  exempt  from  distress,  unless  for  toll  due  from  the  owner. 
2  Lutw.  1380.  Goods  in  possession  of  a  carrier  are  also  exempt,  and  this  though  the 
carrier  be  not  a  public  one.     1  Salk.  249. — Chitty. 

The  American  courts  have  adopted  the  principle  stated  in  the  text,  and  carried  it  oat 
in  application  with  great  liberality.  Thus,  goods  in  an  auctioneer's  rooms,  or  in  the  store 
of  one  who  takes  merchandise  on  storage  or  on  commission  to  sell,  have  been  held  to  be 
exempt.  Hinely  vs.  Wyatt,  1  Bay,  102.  Brown  v*.  Simms,  17  Berg.  &  Rawle,  138. 
Walker  vs.  Johnson,  4  McCord,  552.  Bevan  vs.  Crooks,  7  Watts  &  Serg.  452.  So  it  has 
been  held  that  thQ  coods  of  a  boarder  are  not  liable  to  be  distrained  for  rent  due  by  the 
keeper  of  the  boarding-house.  Riddle  vs,  Welden,  5  Wharton,  9.  Stone  vs.  Matthewa, 
7  Hill,  428.— Sharswood. 

^^  As  if  horses  or  cattle  are  sent  to  agist,  they  may  be  immediately  distrained  by  the 
landlord  for  rent  in  arrear,  and  the  owner  must  seek  his  remedy  by  action  against  the 
farmer.  The  principle  of  this  rule  extends  to  public  liVery-stables,  to  which  if  horses 
and  carriages  are  sent  to  stand,  it  is  determined  that  they  are  distrainable  by  the  land- 
lord, as  if  they  were  in  any  public  place,  f  3  Burr.  1498 ;)  so  upon  the  same  principle  the 
goods  of  lodcers  or  any  other  person  on  the  premises  are  liable  to  be  distrained ;  and  to 
exempt  goods  from  distress  on  the  ground  of  their  being  in  an  inn,  they  must  be  within 
the  very  precincts  of  the  inn,  and  not  on  other  premises  at  a  distance  belonging  to  it, 
(Barnes,  472;)  and  even  within  the  inn  itself  the  exemption  does  not  extend  to  a  person 
dwelling  ^herein  as  a  tenant  rather  than  a  guest.    1  Bla.  Rep.  484. 

As  to  the  remedy  over  by  an  under  tenant  or  lodger,  see  the  rases  cited  in  3  Bar.  ft 
Ores.  780,  in  which  it  was  held  that  where  the  tenant  of  premises  had  underlet  a  part 
by  deed,  and  the  original  landlord  distrained  for  rent  upon  the  under-tenant,  the  latter 
eould  not  support  assumpsit  against  his  immediate  lessor  upon  an  implied  promise  to 
indemniiy  him  against  the  rent  payable  to  the  superior  landlord. — Chittt. 
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the  Btrangor's  cattle  break  the  fences  and  commit  a  trespass  by  coming  on  the 
land,  they  are  distrainabio  immediately  by  the  lessor  for  the  tenant's  rent,  as  a 
punishment  to  the  owner  of  the  beasts  for  the  wrong  committed  through  his 
negligence.(t7)  Bat  if  the  lands  were  not  *8ufficientiy  fenced  so  as  to  keep  p^^ 
out  cattle,  the  landlord  cannot  distrain  them  till  they  have  been  levant  and  *-  '' 
eouehaM  (levantes  et  cubantes)  on  the  land ;  that  is,  have  been  long  enough  there 
to  hare  lain  down  and  rose  up  to  feed  ]  which  in  general  is  held  to  be  one  night 
at  least :"  and  then  the  law  presumes  that  the  owner  may  have  notice  whether 
his  cattle  have  strayed,  and  it  is  his  own  negligence  not  to  have  taken  them 
away.  Tet,  if  the  lessor  of  hisr  tenant  were  bound  to  repair  the  fences  and  did 
not,  and  thereby  the  cattle  escaped  into  their  grounds  without  the  negligence 
or  default  of  the  owner;  in  this  case,  though  the  cattle  may  have  been  levarU 
and  couchant,  yet  they  are  not  distrainable  for  rent  till  actual  notice  is  given  to 
the  owner  that  they  are  there,  and  he  neglects  to  remove  them  :(w)  for  the  law 
will  not  suffer  the  landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong." 
3.  There  are  also  other  things  privileged  by  the  antient  common  law;  as  a  man's 
tools  and  utensils  of  his  trade,  the  axe  of  a  carpenter,  the  books  of  a  scholar, 
and  the  like :  which  are  said  to  be  privileged  for  the  sake  of  the  public,  because 
the  taking  them  away  would  disable  the  owner  from  serving  the  common  wealth 
in  his  station."  So,  beasts  of  the  plough,"  averia  caruccBy  and  sheep,  are  pri- 
vileged from  distresses  at  common  law;(a;)  while  dead  goods,  or  other  sort  of 
beasts,  which  Bracton  calls  catalla  otiosa,  may  be  distrained.  But  as  beasts  of 
the  plough  may  be  taken  in  execution  for  debt,  so  they  may  be  for  distress  by 
statute,  which  partake  of  the  nature  of  executions. (^)  And  perhjaps  the  true 
reason  why  these  and  the  tools  of  a  man's  trade  were  privileged  at  the  common 
law,  was  because  the  distress  was  then  merely  intended  to  compel  the  payment 
of  the  rent,  and  not  as  a  satisfaction  for  its  non-payment :  and  therefore  to 
deprive  the  party  of  the  instruments  and  means  of  paying  it  would  counteract 
the  very  end  of  the  di8tress.(2r)  5.  Nothing  shall  be  distrained  for  rent  which 
may  not  be  rendered  again  in  as  good  plight  as  when  it  was  distrained :  for 
which  reason  milk,  fruit,  and  the  like  cannot  be  distrained,  a  distress  at 

(•)  C«.  Litt.  47.  (9)  I  Burr.  689. 

(•)  Liitv.  1680.  (")  Ibid.  5S8. 

(«)  Stat.  61  H«D.  ni.  St  4»  de  dUlricUoHM  oacetmia. 

^*  Levant  and  couchant  in  this  sense  means  that  the  cattle  must  be  lying  down  and 
rinng  up  on  the  premises  for  a  night  and  a  day,  without  pursuit  made  by  the  owner  of 
them.   Gilb.  Dist.  by  Hunt,  3  edit.  47.— Chitty. 

^  In  the  case  of  Poole  vs.  Longueyill,  2  8aund.  289,  the  contrary  was  determined ;  but 
that  case  was  overruled  in  2  Lutw.  1580 ;  and  the  result  ^f  the  cases  seems  to  be,  that  if 
a  stranger's  beasts  escape  into  another's  land,  by  default  of  the  owner  of  the  beasts,  as 
by  hresSdng  the  fences,  otherwise  sufScient,  they  may  be  distrained  for  rent  immediately/ 
without  being  leoant  and  couchant;  but  that  if  they  escape  there  by  default  of  the  tenant 
of  the  land,  or  for  Want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distraineii 
for  rent  or  service  of  any  kind  till  they  have  been  leoant  and  couchant^  nor  afterwards  by 
a  landlord  for  rent  on  a  lease,  unless  the  owner  of  the  beasts  neglect  or  refuse,  after  actual 
wtiee,  to  remove  them  within  a  reasonable  time ;  but  it  is  said  that  such  notice  is  not 
necessary  where  the  distress  is  by  the  lord  of  the  fee  or  by  the  grantee  of  a  rent^harge. 
2  Lutw.  1673.  Co.  Litt.  47,  b.,  n.  3.  Gilb.  Dist.  by  Hunt,  3d  edit.  45.  2  Saund.  290,  n.  7, 
285,  n.  4.    See  further,  Vin.  Abr.  Fences. — CHirrr. 

"  A  stocking-frame  ( Willes,  512)  or  a  loom,  (4  T.  R.  565,)  being  implements  of  trade, 
cannot  be  distrained ;  but  it  must  be  observed  that  utensils  and  implements  of  trade 
may  be  distrained  where  they  are  not  in  actual  use  and  no  other  sumcient  distress  can 
be  found  on  the  premises.  Co.  Litt.  47,  a.  4  T.  R.  565.  And  it  should  seem  that  if  there 
be  reasonable  ground  for  presuming  there  are  not  sufficient  other  goods,  the  party  may 
distrain  implements  of  trade,  and  is  not  bound  to  sell  the  other  goods  first,  (6  Price's 
Rep.  3.  2  dhitty's  R.  167 ;)  and  this  rule  of  exemption  does  not  extend  to  cases  where  a 
distress  is  given  in  the  nature  of  an  execution  by  any  particular  statute,  as  for  pcor-raten 
and  the  like,  (3  Salk.  136.  1  Burr.  579.  Lord  Raym.  384.  1  Salk.  249,  S.  C.,)  nor  where 
the  distress  is  for  damage-feasant.    Com.  Dig.  Distress,  B.  4. — Chittt. 

^In  actual  use,  but  not  otherwise.  4T.  R.  566.  Also  see  2  Inst.  132,  where  other 
ftothoritiee  are  collected.  The  modem  case  just  cited  contains  much  learning  upon 
^^hat  is,  and  what  is  not,  with  referenoe  to  the  freehold,  distrainable. — Chittt. 
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*101  *^^'^^^^  law  ieing  only  in  the  nature  of  pledge  or  security,  to  be  re- 
J  stored  in  the  same  plight  when  the  debt  is  paid.  So,  antiently,  sheaves 
or  shocks  of  com  could  notT)e  distrained,  because  some  damage  must  needs 
accrue  in  their  removal ;  but  a  cart  loaded  with  com  might,  as  that  could  be 
safely  restored.  But  now,  by  statute  2  W.  and  M.  c.  6,  com  in  sheaves  or  cocks, 
or  loose  in  the  straw,  or  hay  in  bams  or  ricks,  or  otherwise,  may  be  distrained, 
as  well  as  other  chattels."  6.  Lastly,  things  fixed  to  the  freehold  may  not  be 
distrained ;  and  caldrons,  windows,  doors,  and  chimney-pieces ;  for  they  savour 
of  the  realty."  For  this  reason  also  com  growing  could  not  be  distrained,  till 
the  statute  11  Geo.  II.  c.  19  empowered  landQords  to  distrain  com,  grass,  or  other 
products  of  the  earth,  and  to  cut  and  gather  them  when  ripe." 

Let  us  next  consider,  thirdly,  how  distresses  may  be  taken,'  disposed  of,  or 
avoided.  And  first  I  must  premise  that  the  law  of  distresses  is  greatly  altered 
within  a  few  years  last  past.  Formerly  they  were  looked  upon  in  no  other 
light  than  as  a  mere  pledge  or  security  for  payment  of  rent  or  other  duties,  or 
satisfaction  for  damage  done.  And  so  the  law  still  continues  with  regard  to 
distresses  of  beasts  taken  damag&feasant,  and  for  other  causes,  not  altered  by 
act  of  parliament ;  over  wbich  the  distrainor  has  no  other  power  than  to  retain 
them  till  satisfaction  is  made.  But,  distresses  for  rent-arrere  being  found  by  the 
legislature  to  be  the  shortest  and  most  effectual  method  of  compelling  the  pay- 
ment of  such  rent,  many  beneficial  laws  for  this  purpose  have  been  made  in  the 
present  century,  which  have  much  altered  the  common  law  as  laid  down  in  our 
antient  writers. 

In  pointing  out  therefore  the  methods  of  distraining,  I  shall  in  general  sup- 
pose the  distress  to  be  made  for  rent,  and  remark,  where  necessary,  the  dif- 
ferences between  such  distress  and  one  taken  for  other  causes. 
^^|,        *In  the  first  place  then,  all  distresses  must  be  made  by  day}*  unless  in 
•I    the  case  of  damage-feasant ;  an  exception  being  there  allowed,  lest  the 

"  This  provision  extends  to  coan  in  whatever  state  it  may  be,  whether  threshed  or 
nnthreeh^,  (1  Lutw.  214;)  and,  as  observed  by  Mr.  Brad  by,  inasmuch  as.  this  statute 
directs  the  distress  to  be  sold  unless  replevied  within  five  days,  perhaps  the  rule  of  the 
ancient  common  law  with  respect  to  the  perishable  nature  of  the  (ustress  no  longer 
extends  in  the  case  of  a  distress  for  rent  to  any  thing  which  is  not  liable  to  deterioration 
within  the  five  days.  Bradby  on  Bist.  213.  A  sale  by  a  landlord  of  standing  com,  taken 
as  a  distress  before  it  is  ripe,  is  void,  and  the  tenant  need  not  replevy,  neither  can  he 
sue  the  seller,  in  an  action  on  the  case,  for  selling  such  corn  before  the  expiration  of  five 
days.  3  B.  &  A.  470.— Chittt. 

"  Co.  Litt.  47,  b.  This  rule  extends  to  such  things  as  are  essentially  part  of  the  house- 
hold, although  for  a  time  removed  therefrom, — as  a  millstone,  removed  to  be  picked. 
Bro.  Abr.  Distress,  pi.  23.  4  T.  K.  567.  As  to  what  are  fixtures,  see  2  Chit.  Com.  Law,  268. 
Com.  Dig.  Biens.  H.  Chitty's  Law  of  Descents,  256,  257.  4  Moore,  281, 440.  2  D.  &  R.  1. 
5  B.  &  A.  826.  2  Stark.  403.  2  B.  &  C.  608.  4  D.  &  R.  62,  S.  C.  1  M^Gelan  Bep.  Ex. 
217.— Chitty. 

"  The  act  applies  only  to  com  and  other  produce  of  the  land  which  may  become  ripe^ 
and  are  capable  of  being  cut  and  laid  up :  therefore  trees,  shrubs,  and  plants  growmg 
on  land  which  the  defendiEmt  had  demised  to  the  plaintifis  for  a  term,  and  which  they 
had  converted  into  a  nursery-ground,  and  planted  subsequently  to  the  demise,  were 
held  not  distrainable  by  the  former  for  rent.  2  Hoore,  491.  8  Taunt.  431.  S.  C.  3  Moore, 
114,  S.  P.    3  B.  &  A.  470.— Chittt. 

To  these  heads  of  things  not  distrainable  mav  be  added  all  goods  in  the  custody  of 
the  law,  whether  as  being  already  distrained  damage-feasant,  or  taken  in  exeoution. 
In  this  last  case,  however,  so  long  as  they  remain  on  the  premises,  the  statute  8  Anne, 
o.  14  gives  the  landlord  a  beneficifd  lien  on  them,  for  which  see  post,  p.  417. 

The  words  of  the  statute  11  Geo.  II.  c.  19  are,  **  com,  grass',  hops,  roots,  fruits,  or  other 
product  growing  on  the  estate  demised."  The  court  of  Common  Pleas  has  determined 
that  the  general  word  '* product"  does  not  extend  beyond  things  of  a  similar  nature 
with  those  before  specined,  to  all  of  which  the  process  of  becoming  ripe,  and  of 
being  cut,  gathered,  made  and  laid  up  when  ripe,  was  incidental.  It  was  held  therefore 
that  nursery  trees  and  shrubs  could  not  be  distrained.    Clark  vs.  Gaskarth,  8  Taunt. 

431.— COLBRIDQI. 

^  Hirrour,  c.  2,  s.  26.  See  also  7  Rep.  7,  a.    The  distress  cannot  be  made  until  the  day 
•fW  the  rent  falls  due,  unless,  inde^,  there  be  any  agreement  or  local  custom  to  the 
10 
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beasts  should  escape  before  they  are  taken.(a)  Ana,  when  a  person  intends  Xss 
make  a  distress^  he  must,  by  himself  or  his  bailiff,  enter  on  the  demised  pro* 
mises;  formerly  daring  the  continuance  of  the  lease,  but  now,(6)  if  the  tenant 
holds  over,  the  landlord  may  distrain  within  six  months  after  the  determination 
of  the  lease;  provided  his  own  title  or  interest,  as  well  as  the  tenant's  pos- 
session, continue  at  the  time  of  the  distress.*  If  the  lessor  does  not  find 
uffident  distress  on  the  premises,  formerly  hA  could  resort  nowhere  else ;  and 
herefore  tenants  who  were  knavish  made  a  practice  to  convey  away  their  goods 
and  stocks  fraudulently  fh)m  the  house  or  lands  demised,  in  order  to  cheat  their 
landlords.  But  tlow(c)  the  landlord  may  distrain  any  goods  of  his  tenant  car- 
ried off  the  premises  clandestinely,  wherever  he  finds  them  within  thirty  days 
after,  unless  they  have  been  bona  fide  sold  for  valuable  consideration;  and  all 
persons  privy  to  or  assisting  in  such  fraudulent  conveyance  forfeit  double  the 
value  to  the  landlord.*^  The  landlord  may  also  distrain  the  beasts  of  his  tenant 
feeding  upon  anj  commons  or  wastes  appendant  or  appurtenant  to  the  demised 
premises."  The  landlord  might  not  formerly  break  open  a  house  to  make  a 
distress;  for  that  is  a  breach  of  the  peace.  But  when  ne  was  in  the  house,  it 
was  held  that  he  might  break  open  an  inner  door;r(/)  and  now(e)  he  may,  by 
the  assistance  of  the  peace-officer  of  the  parish,  breaJc  open  in  the  daytime  any 
place  whither  the  goods  have  been  fraudulently  removed  and  locked  up  to  pre- 
vent a  distress;  oath  being  first  made,  in  case  it  be  a  dwelling-house,  of  a  rea- 
sonable ground  to  suspect  that  such  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to  distrain 
for  the  whole  at  once,  and  not  for  part  at  one  time  and  part  at  another.(/)'* 
But  if  he  distrains  for  the  whole,  and  there  is  not  sufficient  on  the  premises,  or 
he  happens  *to  mistake  in  the  value  of  the  thing  distrained,  and  so  takes  p^^n 
an  insufficient  distress,  he  may  take  a  second  distress  to  complete  his    ■- 

iii 
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Stat.  8  Amie^  e.  14.  {f)2  lAtw.  1682. 

Stat.  8  AniM,  c  14.   11  Geo.  n.  a  10.  (#)  Cro.  XUs.  18.   SUt.  17  Ov.  IL  c  7.  1  Burr.  600. 


oontraiy.  Gilb.  Dist.  56, 4c.  Hargrave's  Co.  Litt.  47,  b.  n.  6.  The  distress  must  not  be 
made  after  iendar  of  payment  of  the  entire  rent  due.  According  to  8  Co.  147,  a.,  Gilb. 
IMst.  hy  Hunt,  76,  Ac.,  3  Stark.  171,  1  Taunt  261,  tender  upon  the  land  before  the 
distress  makes  the  distress  tortious;  tender  after  the  distress,  and  before  the  im- 
pounding, makes  the  detainer,  and  not  the  'taking,  wrongful ;  tender  after  impounding 
makes  neither  the  one  nor  the  other  wrongful ;  but  in  the  case  of  a  distress  for  ren^ 
upon  the  equity  of  the  2  W.  and  M.  o.  5,  a  sale  of  the  distress  after  tender  of  the  rent 
and  costs  would  be  illegal.— Chittt. 

"^Although  this  proviso  is  in  terms  confined  to  the  possession  of  the  tenant,  yet 
it  has  been  holden  that  where  the  tenant  dies  before  the  term  expires,  and  his  per^ 
Bonal  representative  continues  in  possession  during  the  remainder  and  after  the  ex- 
piration of  the  term,  the  landlord  may  distrain  within  six  calendar  months  after  the 
end  of  the  term  for  rent  due  for  the  whole  term.  1  H.  Bla.  465.  And  in  1  H.  Bla.  7, 
n.  a.  it  was  holden  that  the  term  was  continued  by  the  custom  of  the  country  for  the 
purpose  of  giving  a  right  to  the  landlord  to  distrain  on  the  premises  in  which  the  way- 
going crop  remained.    See  1  Selw.  N.  P.  6  ed.  681. — Chittt. 

^  See  11  Geo.  II.  c.  19,  sects.  1,  2,  3.  The  act  is  remedial,  not  penal.  9  Price,  30.  It 
applies  to  the  goods  of  the  tenant  only  which  are  fraudulently  removed,  and  not  those 
of  a  stranger.  5  M.  &  S.  38.  And  the  rent  must  be  in  arrear  at  the  time  of  the  removal. 
1  Saund.  284,  a.    3  Esp.  15.   2  Saund.  2.n.h;  udvid.  4  Camp.  136.~Chittt. 

"*  If  the  lord  come  to  distrain  cattle  which  he  sees  within  his  fee,  and  the  tenant,  or 
any  person,  to  prevent  l^e  lord  from  distraining,  drive  the  cattle  out  of  the  lord's  fee 
into  some  other  place,  yet  he  may  pursue  and  take  the  cattle.  Co.  Litt.  161,  a.  But 
this  rule  does  not  hold  to  distresses  damage-feasant,  which  must  be  made  on  the  land. 
Id.— Chittt. 

^  It  may  be  as  well  here  to  observe  that  if  a  landlord  come  into  a  house  and  seize 
'upon  some  goods  as  a  distress,  in  the  name  of  all  the  goods  of  the  house,  that  will  be 
a  good  seizure  of  all.  6  Mod.  215.  9  Yin.  Abr.  127.  But  a  fresh  distress  may  be  made 
on  the  same  goods  which  have  been  replevied,  for  subsequent  arrears  of  rent.  1  Taunt. 
218.  So,  if  the  cattle  distrained  die  in  the  pound,  the  loss  will  fall  on  the  party  dis* 
*Auied  on,  and  not  upon  the  distrainor.   Burr.  1738.  1  Salk.  248    11  East,  54. — Chittt. 
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Distresses  must  be  proportioned  to  the  thing  distrained  for.  By  the  statute 
of  Marlbridge^  52  Hen.  III.  c.  4,  if  any  man  takes  a  great  or  unreasonable  dis- 
tress for  rent  arrere,  he  shall  be  heavily  amerced  for  the  same.  As  if(A)  tlte 
landlord  distrains  two  oxen  for  twelve  pence  rent ;  the  taking  of  both  is  an 
unreasonable  distress ;  but  if  there  were  no  other  distress  nearer  the  value  to 
be  found;  he  might  reasonably  have  distrained  one  of  them ;  but  for  homage, 
fealty,  or  suit  and  service,  as  also  for  parliamentary  wages,  it  is  said  that  no 
distress  can  be  excessive,  (t)  For,  as  these  distresses  cannot  be  sold,  the  owner, 
upon  making  satisfaction,  may  have  his  chattels  again.  The  remedy  for  excessive 
distresses  is  by  a  special  action  on  the  statute  of  Marlbridge;  for  an  action  of 
trespass  is  not  maintainable  upon  this  account,  it  being  no  injury  at  the  common 
law.(j)" 

When  the  distress  is  thus  taken,  the  next  consideration  is  the  disposal  of  it. 
For  which  purpose  the  things  distrained  must  in  the  first  place  be  carried  to 
some  pound,  and  there  impounded  by  the  taker.  But  in  their  way  thither  they 
may  be  rescued  by  the  owner,  ^n  case  the  distress  was  taken  without  cause  <^ 
contrary  to  law :  as  if  no  rent  be  due,  if  they  were  taken  upon  the  highway, 
or  the  like ;  in  these  cases  the  tenant  may  lawfully  make  rescue.(/r)  But  if  they 
be  once  impounded,  even  though  taken  without  any  cause,  the  owner  may  not 
break  the  pound  and  take  them  out ;  for  they  are  then  in  the  custody  of  the 
law.(0 

A  pound  (parous,  which  signifies  any  enclosure)  is  either  ^ound-cvertf  that  is, 
open  overhead ;  or  j^und'Covert,  that  is,  close.  By  the  statute  1  &  2  P.  and  M. 
c.  12,  no  distress  of  cattle  can  be  driven  out  of  the  hundred  where  it  is  taken, 
*131  '''^^^^^^  ^  ^  pound-overt  within  the  same  shire,  and  within  three  miles  of 
^  the  place  where  it  was  taken.  This  is  for  the  benefit  of  the  tenants,  that 
they  may  know  where  to  find  and  replevy  the  distress.  And  by  statute  11 
Geo.  II.  c.  19,  which  was  made  for  the  benefit  of  landlords,  any  person  dis- 
training for  rent  may  turn  any  part  of  the  premises  upon  which  a  distress  is 
taken  into  a  pound,  pro  hoc  vice,  for  securing  of  such  distress.  If  a  live  distress 
of  animals  be  impounded  in  a  common  pound-overt,  the  owner  must  take  notioe 
of  it  at  his  peril ;  but  if  in  any  special  pound-overt,  so  constituted  for  this  par- 
ticular purpose,  the  distrainor  must  give  notice  to  the  owner :  and  in  both  these 
cases  the  owner,  and  not  the  distrainor,  is  bound  to  provide  the  beasts  with  food 
and  necessaries.  But  if  they  are  put  in  a  pound-covert,  in  a  stable,  or  the  like, 
the  landlord  or  distrainor  must  feed  and  sustain  them.(m)*'  A  distress  of  house- 
hold goods,  or  other  dead  chattels,  which  are  liable  to  be  stolen  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert ;  else  the  distrainor  must 
answer  for  the  consequences.     . 

When  impounded,  the  goods  were  formerly,  as  was  before  observed,  only  in 
the  nature  of  a  pledge  or  security  to  compel  the  performance  of  Satisfaction  y 
and  upon  this  account  it  hath  been  held(n)  that  the  distrainor  is  not  at  liberty 
to  work  or  use  a  distrained  beast.  And  thus  the  law  still  continues  with  regard 
to  beasts  taken  damage-feasant,  and  distresses  for  suit  or  services  -,  which  must 
remain  impounded  tifi  the  owner  makes  satisfaction,  or  contests  the  right  ot 


[*)  8  IiMt  107.  (t)  Co.  Utt.  47. 

<)  Bro.  Abr.  tit  astiu,  291 ;  pnngaiivt^  06.  («)  Go.  Utt  47. 

]/)  1  Veotr.  104.   Fft«glbb.86.   4  Burr.  6»0.  (•)  Cro.  Jac.  148. 
(»)  Co.  Litt  100, 161. 


i 


**  And  see  2  Stra.  851.  3  Leon.  48.  See  exceptions,  1  Burr.  582.  1  H.  Bla.  13.  9  East, 
298.  It  is  no  bar  to  this  action  that,  between  the  distress  and  sale  of  the  goods  dia 
trained,  the  parties  came  to  an  arrangement  respecting  the  sale,  (1  Bing.  401.  4  D.  &  B. 
539.  2  B.  &  C.  821,  S.  C. ;)  and  the  action  is  sustainable  though  there  was  a  tender  of 
the  rent  before  the  distress  was  made.  2  D.  &  R.  250.  Where  more  rent  is  distrained 
for  than  is  due,  the  remedy  is  at  common  law,  and  is  not  founded  on  the  52  Hen.  111.  Ob 
4,  nor  on  the  2  W.  and  M.  c.  5,  s.  5.  Stra.  151.  Where  no  rent  is  due,  the  owner  of  the 
poods  distrained  may,  in  an  action  of  trespass  on  the  case,  recover  double  the  value  of* 
the  goods  and  full  costa.    2  W.  and  M.  sess.  1,  c.  5,  s.  5. — Ghittt. 

*  The  distrainor  cannot  tie  up  cattle  impounded ;  and  if  he.  tie  a  beast  and  it  is 
Hrangled,  he  will  be  liable  in  damages.     1  Salk.  248.    If  the  distress  be  lost  by  act  of 
3od,  as  by  death,  the  distrainor  may  distrain  again.    11  £ast»  5L    Burr.  1738.— -Chittt. 
12 
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distraining  by  replevying  the  chattels.  To  replevy  (replegiare,  that  is,  to  -ako 
back  the  pledge)  is  when  a  person  distrained  upon  applies  to  the  sheriff  or  hib 
officers,  and  has  the  distress  returned  into  his  own  possession,  upon  giving  ^ood 
security  to  try  the  right  of  taking  it  in  a  suit  of  law,  and,  if  that  be  determined 
against  him,  to  return  the  cattle  or  goods  once  more  into  the  hands  of  the  dis- 
trainor. This  is  called  a  replevin,  of  which  more  will  be  said  hereafter.  At 
present  I  shall  only  observe  that,  as  a  distress  is  at  common  *law  only  in  ^^-^. 
nature  of  a  security  for  the  rent  or  damages  done,  a  replevin  answers  *- 
the  same  end  to  the  distrainor  as  the  distress  itself,  since  the  party  replevying 
gives  security  t^  return  the  distress  if  the  right  be  determined  against  nim. 

This  kind  of  distress,  though  it  puts  the  owner  to  inconvenience,  and  is  there- 
fore a  punishment  to  hirriy  yet  if  he  continues  obstinate  and  will  make  no  satis- 
&ction  or  payment,  it  is  no  remedy  at  all  to  the  distrainor.  But  for  a  debt 
due  to  the  crown,  unless  paid  within  forty  days,  the  distress  was  always  salable 
at  common  law.(o)  And  for  an  amercement  imposed  at  a  court-lee t,  the  lord 
may  also  sell  the  distress  :(^p)  partly  because,  being  the  king's  court  of  record, 
its  process  partakes  of  the  royal  prerogative  ;(q)  but  principally  because  it  is  in 
the  nature  of  an  execution  to  levjr  a  legal  debt.  And  so,  in  the  several  statute- 
distresses  before  mentioned,  which  are  also  in  the  nature  of  executions,  the 
power  of  sale  is  likewise  usually  given,  to  effectuate  and  complete  the  remedy. 
And  jn  like  manner,  by  several  acts  of  parliament,(r)  in  all  cases  of  distress  for 
rent,  if  the  tenant  or  owner  do  not,  within  five  days  after  the  distress  is  taken,'* 
and  notice  of  the  cause  thereof  given  him,  replevy  the  same  with  sufficient 
security,  the  distrainor,  with  the  sheriff  or  constable,  shall  cause  the  same  to  be 
appraised  by  two  sworn  appraisers,  and  sell  the  same  towards  satisfaction  of  the 
rent  and  charges;  rendering  the  overplus,  if  any,  to  the  owner  himself.  And 
by  this  means  a  full  and  entire  satisfaction  may*  now  be  had  for  rent  in  an*ere 
by  the  mere  act  of  the  party  himself,  viz.,  by  distress,  the  remedy  given  at 
common  law ;  and  sale  consequent  thereon,  which  is  added  by  act  of  parliar 
ment 

Before  I  quit  this  article,  I  must  observe,  that  the  many  particulars  which 
attend  the  taking  of  a  distress  used  formerly  to  make  it  a  hazardous  kind  of 
proceeding :  for  if  any  ♦one  irregularity  was  committed  it  vitiated  the  p^^ff 
whole  and  made  the  aistrainors  trespassers  ab  initio.(^)  But  now,  by  the  •- 
statute  11  Geo.  II.  c.  19,  it  is  provided,  that  for  any  unlawful  act  done  the  whole 
shall  not  be  unlawful,  or  the  parties  trespassers  ab  initio :  but  that  the  party 
grieved  shall  only  have  an  action  for  the  real  damage  sustained,  and  not  even 
that  if  tender  of  amends  is  made  before  any  action  is  brought. 

YI.  The  seizing  of  heriots,  when  due  on  the  death  of  a  tenant,  is  also  an- 
other species  of  self-remedy,  not  much  unlike  that  of  taking  cattle  or  goods  in 
distress.  As  for  that  division  of  heriots  which  is  called  heriot-service,  and  is 
only  a  species  of  rent,  the  lord  may  distrain  for  this  as  well  as  seize  -,  but  for 
heriot-custom  (which  Sir  Edward  Coke  says(0  lies  only  in  prendeTy  and  not  in 

r«)  Bro.  Abr.  tit  dMrvM,  71.  "         (r)  2 W.  and  M.  c.  6.    SAnne^cU.    40eo.n.  e.28.    U 

'-""       "  Geo.  II.  0.19. 


(«)  Bro.  Abr.  tit  dittnt 
(r)  8  B«p.  4L 
(f)Bro.ibkL    12  Mod.  S 


(•)  1  Ventr.  J7. 
MOop.{26. 


•  A  reasonable  time  after  the  expiration  of  the  five  days  is  allowed  to  the  landlord 
for  appraising  and  sellins  the  soods.  4  B.  &  A.  208 ;  sed  vid.  1  H.  Bla.  15.  The  five  days 
are  reckoned  inclusive  of  the  &y  of  sale ;  as  if  the  goods  are  distrained  on  the  first,  they 
must  not  be  sold  before  the  sixth.  1  H.  Bla.  13.  ioi  action  lies  on  the  equity  of  this  act 
for  selling  within  the  five  days.  Semb.  id.  If  the  distrainor  continue  in  possession 
more  than  a  reasonable  time  beyond  the  dye  days,  an  action  of  case  or  trespass  lies  on 
the  equity  of  the  statute.  11  East,  395.  Stra.  717.  4  B.  &  A.  208.  1  B.  &  C.  145.  Though 
the  act  authorizes  a  sale  after  the  hvQ  days,  it  does  not  take  away  the  right  to  replevy  after 
the  five  days  in  case  the  distress  is  not  sold ;  but  it  would  be  otherwise  after  a  sale.  5 
Taunt.  451.  1  Marsh.'  135.  By  the  consent  of  the  tenant,  the  landlord  may  continue  in 
possession  longer  than  the  five  days  without  incurring  any  liability ;  and  his  so  continuing 
m  possession  will  not  of  itself  create  any  presumption  of  collusion  between  him  and  the 
Miunt  to  defeat  ah  execution.    7  Price,  690. — Chittt. 

U 


Digitized  by  VjOOQ IC 


15  PRIVATE  WEONGS.  [Book  HI. 

render)  the  lord  may  seize  the  identical  thing  itself,  but  cannot  distrain  any  other 
chattel  for  it.(w)  The  like  speedy  and  effectual  remedy  of  seizing  is  given  with 
regard  to  many  things  that  are  said  to  lie  in  franchise ;  as  waifs,  wrecks,  estraj^^ 
deodands,  and  the  like ;  all  which  the  person  entitled  thereto  may  seize  without 
the  formal  process  of  a  suit  or  action.  Kot  that  they  are  debarred  of  this 
remedy  by  action ;  but  have  also  the  other  and  more  speedy  one,  for  the  better 
asserting  their  property ;  the  thing  to  be  claimed  being  frequently  of  such  a 
nature  as  might  be  out  of  the  reach  of  the  law  before  any  action  could  be 
brought. 

These  are  the  several  species  of  remedies  which  may  be  had  by  the  mere  4ict 
of  the  party  injured,  1  shall  next  briefly  mention  such  as  arise  from  the  joint 
act  of  all  the  parties  together.    And  these  are  only  two,  accord  and  arbitration. 

I.  Accord  is  a  satismction  agreed  upon  between  the  party  injuring  and  the 
party  injured ;  which,  when  performed,  is  a  bar  of  all  actions  upon  this  account. 
^■.g^  As  if  a  man  contract  *to  build  a  house  or  deliver  a  horse,  and  fail  in  it; 
-•  this  is  an  injury  for  which  the  sufferer  may  have  his  remedy  by  action ; 
but  if  the  party  injured  accepts  a  sum  of  money  or  other  thing  as  a  satisfaction, 
this  is  a  redress  of  that  injury,  and  entirely  takes  away  the  action.(ic)''     By 

(»)  Cra  Eliz.  &90.    Gro.  Car.  260.  (w)^  Rep.  79. 

"  See,  in  general,  Com.  Dig.  Accord,  Bac.  Abr.  Accord. 

The  mere  consent  of  a  party  to  accept  a  satisfaction,  without  an  actual  satisfaction,  is 
not  sufficient  to  discharge  the  other.  The  accord  and  satisfaction  must  be  perfect,  com- 
plete, and  executed ;  for,  were  it  otherwise,  it  would  be  only  substituting  one  cause  of 
action  for  another,  which  might  go  on  to  any  extent.  9  Rep.  79,  b.  5  T.  R.  141.  Satis- 
faction must  be  made  to  the  whole  of  the  original  demand ;  and  a  party  will  not  be  dis- 
charged upon  performance  of  a  satisfaction  to  part  of  such  demand,  the  residue  remain- 
ing unperformed.  1  Taunt.  526.  5  East,  230.  The  performance  of  one  of  two  things 
stipulated  for  by  an  accord  is  nugatory,  (lord  Raym.  263 ;)  and  where  it  was  agreed  that 
the  plaintiff  and  defendant  should  each  deliver  up  his  part  of  an  indenture  to  be  can- 
celled, and  the  defendant  had  delivered  up  his  part,  this  was  held  no  accord  and  satis- 
faction. 3  Lev.  189.  The  accord  and  satisfaction  must  be  certain :  an  accord  to  pay  a 
less  sum  on  the  same  or  at  a  subsequent  day  is  not  sufficient.  5  East,  230.  8o  an 
accord  that  the  defendant  shall  employ  workmen  in  two  or  three  days  is  bad,  (4  Mod. 
88 ;)  and  performance  of  an  uncertain  accord  will  not  aid  the  defect.  3  Lev.  189.  Yelv 
124. 

'  We  have  already  seen  {ante,  2  book)  how  far  a  contract  may  be  varied,  released,  or  dis- 
charged by  another  contract.  A  deed  before  breach  cannot  be  discharged  by  accord  and 
Sfttislaction  without  a  deed,(  1  Taunt.  428.  Com.  Dig.  Pleader,  2,  v.  8  ;)  but  after  breach 
accord  and  satisfaction  without  deed  is  a  good  plea,  for  there  the  satisfaction  is  of  the 
breach,  and  not  of  the  deed.  Com.  Dig.  Accord,  A.  1  &  C.  7  Bast,  150.  1  J.  B.  Moore, 
358,  460.    Cro.  Eliz.  46.    2  Wils.  86.    6  Rep.  43,  b. 

The  satisfaction  Aiust  be  a  reasonable  one.  (Generally  speaking,  the  mere  aoceptanoe 
of  a  less  sum  is  not  in  law  a  satisfaction  of  a  greater  sum,  (5  East,  230;)  and  this  though 
an  additional  security  be  given.  1  Stra.  426.  An  agreement  between  a  debtor  and 
creditor  that  part  of  a  larger  sum  due  should  be  paid  by  the  debtor,  and  accepted  by  the 
creditor  as  a  satisfaction  for  the  whole,  might,  under  special  circumstances,  operate  as  a 
discharge  of  the  whole ;  but  then  the  legal  effect  of  such  an  agreement  might  be  con- 
sidered to  be  the  same  as  if  the  whole  debt  had  been  paid,  and  part  had  been  returned 
as  a  gift  to  the  party  paying.  Per  Holroyd,  J.,  2  B.  &  C.  481.  A  debtor's  assignment  of 
all  his  effects  to  a  trustee,  to  raise  a  fund  for  the  payment  of  a  composition  to  his  credi- 
tors, is  a  sufficient  satisfaction,  (2  T.  R.  24;)  so  if  a  third  person  guarantees  the  payment 
of  the  less  sum.  11  East,  390.  So  if  a  creditor,  by  his  undertaking  to  accept  a  compo- 
sition, induce  the  debtor  to  part  with  his  property  to  his  creditors,  or  induce  other  cre- 
ditors to  discharge  the  debtor,  to  enter  into  a  composition-deed,  or  dehver  up  securities 
to  him,  such  creditor  would  be  bound  by  such  undertaking.  2  Stark.  Rep.  407.  2  M.  A 
S.  120.  1  Esp.  236.  And  where  several  creditors,  with  the  knowledge  of  each  other, 
agree  on  the  faith  of  each  others'  undertaking  to  give  time  to,  or  accept  a  composition 
from,  a  debtor,  the  agreement  will  be  binding  on  every  creditor  who  is  party  to  it.  3 
Camp.  175.  2  M.  &  S.  122.  16  Ves.  374 ;  and  see  further,  as  to  composition  with  credi- 
fors,  3  Chitty's  Com.  L.  687  to  698.  It  should  be  here  also  observed  that  when  a  bond 
or  other  security  under  seal  has  been  given  and  accepted  in  satisfaction  of  a  simple  con- 
tract-debt, the  latter  is  merged  in  such  higher  security,  and  no  action  can  be  supported 
for  the  non-performance  of  the  simple  contract,  (Cro.  Car.  415.  Bac.  Abr.  Debt,  G.,) 
anless  indeed  such  new  security  be  void;  but  the  mere  taking  of  an  instrument  of  a 
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several  late  statutes,  (particularly  11  Geo.  II.  c.  19,  in  case  of  irregularity  in 
the  method  of  distraining,  and  24  Geo.  II.  c.  24,  in  ease  of  mistakes  committed 
by  justices  of  the  peace,)  even  tender  of  sufficient  amends  to  the  party  injured 
is  a  bar  of  all  actions,  whether  he  thinks  proper  to  accept  such  amends  or  no." 
II.  Arbitration  is  where  the  parties  injuring  and  injured  submit  all  mattera 
in  dispute,  concerning  any  personal  chattels  or  personal  wrong,  to  the  j  oUgment 
of  two  or  more  arbitrators^  who  are  to  decide  the  controversy;  and  if  th«y  do 
not  agree,  it  ia  usual  to  add,  that  another  person  be  called  in  as  umpire,  (imperator 
or  impar,)(x)  to  whose  sole  judgment  it  is  then  referred :  or  frequently  there  is 
only  one  arbitrator  originally  appointed.  This  decision,  in  any  of  these  cases; 
is  called  an  award.  And  thereby  the  question  is  as  fully  determined,  and  the 
right  transferred  or  settled,  as  it  could  have  been  by  the  agreement  of  the  par- 
tis or  the  judgment  of  a  court  of  justice,  (y)  But  the  right  of  real  property  can- 
not thus  pass  by  a  mere  award  :{z)  which  subtilty  in  point  of  form  (for  it  is  now 
reduced  to  nothing  else)  had  its  rise  from  feodal  principles  ]  for  if  this  had  been 
permitted  the  land  might  have  been  aliened  collasively  without  the  consent  of  the 
superior.    Yet  doubtless  an  arbitrator  may  now  award  a  conveyance  or  a  release 

(>)  Wbart  AHgL  Saer.  L  772.   Niools.  Soot.  Hist  libr.  ch.  (»)  Brownl.  66.    1  Fraem.  410. 

1,  rv*  >nm-  (')  1  KolL  Abr.  242.    1  Lord  Baym.  116. 

higher  order  as  a  coUateral  or  additional  security  does  not  preclude  the  debtor  from 
suing  on  the  original  contract,  and  this  though  judgment  be  obtained  on  such  security. 
2  Leon.  110.  6  T.  R.  176,  177.  Payment  and  acceptance  of  a  part  of  a  debt  before  the 
day  it  falls  due,  or  at  a  place  where  the  whole  debt  was  not  payable,  in  satisfaction  of 
the  whole,  is  a  good  satisfaction,  (Co.  Litt.  212,  b. ;)  and  so  if  the  debtor  give  a  chose  in 
possession  for  a  chose  in  action,  (2  T.  R.  24,)  as  the  gift  of  a  horse,  or  other  property  in 
specie.  Co.  Litt.  212,  b.  The  mere  fulfilment  of  an  act  which  a  party  is  bound  in  law 
to  do  is  no  satisfaction.  Per  Grose,  J.,  5  East,  302.  A  release  of  an  equity  of  re- 
demption is  no  satisfaction.  2  Wils.  86.  Conferring  a  benefit  to  a  third  person  at  the 
debtor's  request  is  sufficient.    See  Skin.  Rep.  391. 

The  satis&ction  should  proceed  from  the  party  who  wishes  to  avail  himself  of  it ;  for 
when  it  proceeds  entirely  n'om  a  stranger  it  will  be  a  nullity.  See  5  East,  294.  1  Smith, 
515.    Cro.  EUz.  541. 

Accord  and  satisfaction  by  copartner  is  a  bar  to  any  action  against  the  other  partners. 
9  Rep.  79,  b.  So  the  acceptance  of  satisfaction  from  a  joint  tort-feasor  discharges  the 
other  wrong-doers,  (Sembl.  3  Taunt.  117 ;)  and  accord  and  satisfaction  to  one  of  several 
co-plaiatif&  will  operate  as  a  discharge  from  all.  See  13  £dw.  IV.  6.  5  Co.  117,  b. — 
Chittt. 

^  By  several  statutes,  (particularly  11  Geo.  II.  c.  19,  in  case  of  irregularity  in  the  method 
of  distraining,  and  11  &  12  Vict.  c.  44,  in  case  of  mistakes  committed  by  justices  of  the 
peace,)  a  ten&r  of  amends  to  the  party  injured  is  a  bar  to  the  action,  if  the  party  thinks 
proper  to  accept  such  tender.  If  the  party  injured  does  not  accept  the  amends  tendered, 
and  the  jury,  on  the  trial  of  the  action,  think  the  sum  offered  sufficient,  their  verdict 
must  he  for  the  defendant.  By  the  Common  Law  Procedure  Act,  1852,  s.  70,  the  defend- 
ant in  idl  actions  (except  actions  for  assault  and  battery,  feilse  imprisonment,  libel, 
slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or  aebauchery  of  the 
plaintiff's  daughter  or  servant)  may  pay  into  court  a  sum  of  money  by  way  of  compen- 
aation  or  amends.  And,  by  statute  6  &  7  Vict.  c.  96,  s.  2,  in  action  for  a  libel  contamed 
in  any  newspaper  or  periodical  publication,  the  defendant  may  plead  that  it  was  inserted 
without  mahce  or  gross  negligence,  and  that  an  apology  had  been  offered  to  be  published. 
The  defendant  may  with  the  plea  pay  money  into  court  as  amends.  By  s.  4,  the  offer  of 
apology  is  admissible  in  evidence  in  mitigation  of  damages. — Stewart. 

Where,  by  act  of  assembly,  a  penalty  of  fifty  pounds  was  imposed  upon  any  magistrate 
or  minister  marryinc  a  minor  without  the  consent  of  parents  or  guardians,  and  an  act 
of  assembly  provided  also  for  notice  of  any  suit  against  a  magistrate  in  order  that  he 
might  have  tne  opportunity  to  tender  amends,  it  was  held  that  no  sum  of  money  short 
of  the  penalty  could  be  a  sufficient  amends.  In  demands  founded  on  torts  and  sounding 
in  daxnages,  any  sum  of  money  may  be  treated  as  amends,  because  the  standard  of 
damage  is  uncertain,  depending  on  a  variety  of  circumstances,  and  a  party  is  as  likely 
to  recover  on  trial  less  than  the  sum  tendered  as  to  recover  more.  But  for  a  pecuniary 
debt,  fixed  and  certahi,  a  less  sum  of  money  cannot  be  an  equivalent.  Thus,  payment  of 
a  less  sum  of  money  can  never  be  admitted  as  an  accord  and  satisfaction  of  a  greater  sum 
due.  But  payment  of  any  sum  accepted  as  satisfaction  of  damages  for  a  personal  irgury 
ii  sufficient.    Lowrie  vs,  Verner,  3  Watts,  317. — Sharswood. 
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of  land ;  and  it  will  be  a  breach  of  the  arbitration-bond  to  refiiee  compliance.** 
For  though  originally  the  submission  to  arbitration  used  to  be  by  word,  or  by  deed, 
yet,  both  of  these  being  revocable  in  their  nature,  it  is  now  become  the  practice 
to  enter  into  mutual  bonds  with  condition  to  stand  to  the  award  or  arbitration 
*17 1  ^^  *^®  arbitrators  *or  umpire  therein  named.(a)"  And  experience  having 
-•  shown  the  great  use  of  these  peaceable  and  domestic  tribunals,  especially 
in  settling  matters  of  account,  and  other  mercantile  transactions^  which  are 
difficult  and  almost  impossible  to  be  adjusted  on  a  trial  at  law,  the  legisla- 

(•)  AppMuL  No.  m.  2  6. 

"  And  where  a  party's  title  to  land  is  referred  with  his  consent,  the  award  is  con- 
clusive evidence,  and  binding  on  him  and  his  heirs  and  assigns  as  to  such  title.  3  East, 
15. — Chittt. 

*  If  the  parties  intend  to  refer  all  disputes,  the  terms  of  the  reference  should  be,  "  of 
all  matters  in  diflFerence  between  the  parties."  When  the  reference  is  only  intended  to 
be  of  the  matter  in  a  particular  cause,  it  should  be,  *'of  all  matters  in  difference  in  the 
cause.''  3  T.  B.  628.  A  time  should  in  all  cases  be  mentioned  within  which  the  award  is 
to  be  made ;  but,  if  no  time  be  mentioned,  the  award  should  be  made  in  a  reasonable 
time.  2  Keb.  10,  20.  3  M.  &  S.  145.  It  is  usual  to  test  in  the  arbitrators  a  power  of 
enlarging  the  time  for  making  their  award ;  but  it  should  be  stipulated  that  this  enlarge- 
ment be  made  a  rule  of  court.  It  is  best  to  provide  that  the  arbitration  is  not  to  be 
defeated  by  the  death  of  either  party.  7  Taunt.  571.  2  B.  &  A.  394.  3  D.  &  R.  184,  608. 
In  some  cases  the  court  will  amend  an  order  of  reference.    5  Moore,  167. 

A  court  of  chancery  will  not  decree  a  specific  performance,  (19  Ves.  431.  6  Ves.  815,) 
and  no  action  lies  for  not  appointing  an  arbitrator,  (2  B.  &  P.  13 ;)  but  if  a  party  has 
agreed  not  to  revoke,  or  has  covenanted  to  perform  an  award,  and  the  award  be  made, 
he  will  be  liable  to  an  action  for  a  breach  of  the  agreement  or  covenant  if  he  revoke  or 
refuse  to  perform  the  award,  (see  5  B.  &  A.  507.  1  D.  &  R.  106.  2  Chit.  R.  316.  5  East, 
266 ;  and  see  4  B.  &  C.  103 ;)  and  an  attachment  for  a  contempt  of  court  sometimes  lies, 
where  the  submission  is  a  rule  of  court.    Crompt.  Prac.  262.    1  Stra.  693.    7  East,  607. 

With  respect  to  the  revocation  of  the  arbitrator's  authority,  it  is  a  rule  of  law  that  every 
species  of  authority,  being  a  delegated  power,  although  by  express  words  made  irrevo- 
cable, is  nevertheless  in  general  revocable.  See  8  Co.  82.  A  submission  to  arbitration 
may  be  revoked  by  the  act  of  God,  by  operation  of  law,  or  by  the  act  of  the  parties. 

The  death  of  either  or  any  of  the  parties  before  the  award  is  delivered  in  general  vacates 
the  submission,  unless  it  contain  a  stipulation  to  the  contrary,  (see  1  Marsh.  366.  7 
Taunt.  571.  1  Moore,  287,  S.  C.  2  B.  &  A.  394 ;)  but  where  all  matters  in  difference  in  a 
cause  are  referred  by  order  of  nisi  prius  to  arbitration,  the  death  of  one  of  the  parties  at 
any  time  before  award  made  is  a  revocation  of  the  arbitrator's  authority  and  the  court 
will  set  aside  an  award  made  after  his  death ;  or,  in  other  words,  it  should  seem,  if  the 
cause  of  action  is  referred,  the  death  abates  the  action,  but  not  so  if  other  matters  besides 
the  cause  of  action  are  referred.    3  D.  &  R.  608.    2  B.  &  A.  394. 

If  a  feme-sole  submit  to  arbitration,  and  marry  before  the  award  is  delivered,  such 
marriage  is  in  effect  a  revocation,  without  notice  to  the  arbitrators,  (2  Keb.  865.  Jones, 
388.  Roll.  Abr.  331;)  but  the  husband  and  wife  mav  be  sued  on  their  bond  for  such 
revoking.    5  East,  266. 

Bankruptcy  of  one  of  the  parties  is  no  revocation.    2  Chit.  Rep.  43.    4  B.  &  A.  250. 

The  death  of  the  arbitraiorst  or  one  of  them,  will  defeat  the  reference,  unless  there  be  a 
clause  in  the  submission  to  the  contrary,  (see  4  Moore,  3 ;)  so  if  the  arbitrators  do  not 
make  the  award  within  the  limited  time,  or  they  disagree,  or  refuse  to  act  or  intermeddle 
any  further.    1  Roll.  Abr.  261.    2  Saund.  129.    Tidd,  8  ed.  877. 

The  parties  themselves,  as  we  have  just  seen,  may  revoke  the  arbitrators'  authority 
before  the  award  is  made :  the  revocation  must  follow  the  nature  of  the  submission :  if 
the  latter  be  by  parol,  so  m^  the  revocation.  2  Keb.  64.  If  the  submission  be  by  deed, 
so  must  the  revocation.  8  Co.  72 ;  and  see  T.  Jones,  134.  Notice  of  the  revocation  by 
the  act  of  the  parties  must  be  given  to  the  arbitrators  in  order  to  render  it  effectual. 
Roll.  Abr.  331.  Vin.  Abr.  Authority,  13 ;  and  see  5  B.  &  A.  507. 

The  law  relating .  to  the  proceedings  during  the  conduct  of  the  arbitration,  and  the 
duties  of  arbitrators  and  umpires,  will  be  found  in  3  Chit.  Com.  Law,  650  to  656,  and 
Caldw.  on  Arb.  42,  45,  &c.  As  to  the  power,  &c.  of  awarding  costs,  see  Tidd,  8  ed.  883  to 
887.  As  to  when  a  cornet  of  equity  will  compel  an  arbitrator  to  proceed,  see  1  Swanst.  40. 
As  to  the  general  requisites  of  an  award  and  how  it  will  be  construed,  see  3  Chit.  Com. 
Law,  656  to  060.  Tidd,  8  ed.  882.  For  the  remedy  to  compel  the  performance  of  an 
award,  see  Tidd,  Prac.  8  ed.  887  to  894.  3  Chit.  Com.  Law,  600  to  665 ;  and  for  the  relief 
against  an  improper  award,  see  3  Chit.  Com.  Law,  665  to  668.  Tidd,  Prac.  8  ed.  894  to 
898.— Chittt. 
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tare  has  now  established  the  use  of  them  as  well  in  controversies  where  causes 
are  depending  as  in  those  where  no  action  is  brought :  enacting,  by  statute  9  & 
10  .W.  III.  c.  15,  that  all  merchants  and  others  who  desire  to  end  any  contro- 
versy, suit,  or  quarrel,  (for  which  there  is  no  other  remedy  but  by  personal 
action  or  suit  in  equity,)  may  agree  that  their  submission  of  the  suit  to  arbi- 
tration or  umpirage  shall  be  made  a  rule  of  any  of  the  king's  courts  of  record, 
and  may  insert  such  agreement  in  their  submission  or  promise,  or  condition  of 
the  arbitration-bond :  which  agreement  being  proved  upon  oath  by  one  of  the 
witnesses  thereto,  the  court  shall  make  a  rule  that  such  submission  and  award 
shall  be  conclusive:  and,  after  such  rule  made,  the  parties  disobeying  the  award 
shall  be  liable  to  be  punished  as  for  a  contempt  of  the  court;  unless  such  award 
Bhall  be  set  aside  for  corruption  or  other  misbehaviour  in  the  arbitrators  or 
ampire,  proved  on  oath  to  the  court  within  one- term  after  the  award  is  made. 
And,  in  consequence  of  this  statute,  it  is  now  become  a  considerable  part  of  the 
basinesfl  of  the  superior  courts  to  set  aside  such  awards  when  partially  or 
illegally- made ;  or  to  enforce  their  execution,  when  legal,  by  the  same  process 
of  contempt  as  is  awarded  for  disobedience  to  those  rules  and  orders  which  are 
issued  by  the  courts  themselves.** 

*  The  Common  Law  Procedure  Act,  1854,  it  maybe  observed,  contains  several  very 
important  provisions  with  reference  to  arbitrations  by  consent  of  parties.  Some  more 
particular  mention  of  these  enactments  may  not  be  considered  inopportune. 

To  prevent  an  arbitration  coming  to  an  end  without  an  award  being  made,  it  is  pro- 
vided that  if  in  any  arbitration  the  document  authorizing  the  reference  provides  that 
the  reference  shall  be  to  a  single  arbitrator,  and  the  parties  do  not  concur  in  the  appoint- 
ment of  an  arbitrator ;  or  if  any  arbitrator  refuses  to  act,  or  becomes  incapable  of  acting, 
or  dies,  and  the  parties  do  not  concur  in  appointing  a  new  one ;  or  if,  where  the  parties 
or  two  arbitrators  are  at  liberty  to  appoint  an  umpire,  such  parties  or  arbitrators  do  not 
appoint  an  umpire ;  or  if  any  umpire  refuses  to  act,  or  becomes  incapable  of  acting,  or 
dies,  and  the  parties  or  arbitrators  do  not  t^spoint  a  new  umpire, — ^in  every  such  instance 
any  party  may  serve  the  other  party  or  the  arbitrators,  as  the  case  may  be,  with  notice 
to  appoint  an  arbitrator  or  umpire ;  and  if  within  seven  days  no  arbitrator  or  umpire  is 
appointed,  any  judge  of  any  of  the  superior  courts  may  appoint  the  arbitrator  or 
umpire. 

Nor  can  a  reference  be  rendered  nugatory  by  the  failure  of  one  party  to  appoint  an 
arbitrator ;  for  when  a  reference  is  to.  two  arbitrators,  one  to  be  appointed  by  each  party, 
and  one  party  fails  to  appoint  an  arbitrator  for  seven  days  after  the  other  party  has  done 
■0  and  has  served  the  party  thus  failing  to  appoint  with  a  notice  to  appoint  his  arbi- 
trator, the  party  who  has  appointed  may  appoint  his  own  arbitrator  to  act  as  sole  arU- 
traimr,  and  an  award  made  by  such  sole  arbitrator  will  then,  be  binding  on  both  parties. 
The  court  or  a  judge  may,  nevertheless,  revoke  the  appointment  on  such  terms  as  may 
«eem  just. 

Formerly  it  was  required  that  express  authority  to  appoint  an  umpire  should  be  given 
*to  arbitrators ;  otherwise  such  an  appointment  could  not  be  made  by  them.  Now,  bow- 
ever,  when  a  reference  is  to  two  arbitrators,  and  the  document  authorizing  it  does  not 
show  that  it  was  intended  that  there  should  not  be  an  umpire  or  provide  otherwise  for 
the  appointment  of  an  umpire,  the  two  arbitrators  may  appoint  an  umpire.  They  may 
be  called  upon  to  make  the  appointment  by  notice  from  any  of  the  parties  to  the  refer- 
ence; and  the  appointment  must  be  made  within  seven  days;  otherwise  an  umpire  may 
be  appointed  by  a  judge. 

An  arbitrator  is  tdso  required  to  make  his  award  within  three  months  after  he  has  been 
appointed  and  has  entered  on  the  reference,  or  been  called  upon  by  a  notice  in  writing 
from  a  party  to  the  reference  to  do  so ;  but  the  parties,  by  consent  in  writing  or  the 
oonrt,  may  enlarge  the  time  for  the  arbitrator  making  his  award. 

Tbuit  delay  may  be  avoided,  however,  when  arbitrators  cannot  agree,  it  is  provided 
that  any  umpire,  when  appointed,  may  enter  on  the  reference  in  lieu  of  the  arbitrators, 
if  the  latter  have  allowed  their  time  to  expire  without  making  an  award,  or  have 
delivered  to  any  party,  or  to  the  umpire  himself,  a  notice  stating  that  they  cannot  agree. 
Instead  of  deciding  the  dispute,  an  arbitrator  may  state  his  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  court,  the  nature  and  object  of  which  proceeding  shall 
!«  explained  afterwards. 

Soon  after  the  statute  9  &  10  W.  III.  c.  15,  it  waa  decided  that  the  right  to  real  property 
conld  not  pass  by  a  mere  award.  1  Roll.  Abr.  242.  1  Ld.  Raym.  115.  Thia  subtlety  in 
point  of  form  (for  it  was  soon  reduced  to  nothing  else)  had  its  rise  from  feudal  prin- 
ciples; for,  if  this  had  been  permitted^  the  land,  it  was  said,  might  be  aliened  collusively 
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CHAPTER  11. 
OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

The  remedies  for  private  wrongs  which  are  effected  by  the  mere  operation 
of  the  law  will  fall  witnin  a  very  narrow  compass ;  there  being  only  two  instances 
of  this  sort  that  at  present  occur  to  my  recollection :  the  one  that  of  retainer^ 
where  a  creditor  is  made  executor  or  administrator  to  his  debtor;  the  other  in 
the  case  of  what  the  law  calls  a  remitter, 

T.  If  a  person  indebted  to  another  makes  his  creditor  or  debtee  his  executor, 
or  if  such  a  creditor  obtains  lettei-s  of  administration  to  his  debtor ;  in  these 
liaises  the  law  gives  him  a  remedy  for  his  debt  bv  allowing  him  to  retain  so  much 
as  will  pay  himself,  before  any  other  creditors  whose  debts  are  of  equal  degree.(fl)* 
This  is  a  remedy  by  the  mere  act  of  law,  and  grounded  upon  this  reason :  that 
the  executor  cannot,  without  an  apparent  absurdity,  commence  a  suit  against 
himself,  as  a  representative  of. the  deceased,  to  recover  that  which  is  due  to 
him  in  his  own  private  capacity:  but,  having  the  whole  personal  estate  in  his 
hands,  so  much  as  is  sufficient  to  answer  his  own  demand  is,  by  operation  of 
^^Q  n  law,  applied  to  that  particular  purpose.  Else,  by  being  made  executor  *he 
J  would  be  put  in  a  worse  condition  than  all  the  rest  of  the  world  besides. 
For  though  a  ratable  payment  of  all  the  debts  of  the  deceased,  in  equal  degree, 
is  clearly  the  most  equitable  method,  yet,  as  every  scheme  for  a  proportionable 
distribution  of  the  assets  among  all  the  creditors  hath  been  hitherto  found  to  be 
impracticable,  and  productive  of  more  mischiefs  than  it  would  remedy,  so  that 
the  creditor  who  first  commences  his  suit  is  entitled  to  a  preference  in  payment  j 
it  follows  that,  as  the  executor  can  commence  no  suit,  he  must  be  paid  the  last 
of  any,  and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  testator  should 
prove  insolvent,  unless  he  be  allowed  to  retain  it.'    The  doctrine  of  retainer  is 

(«)  1  RoU.  Abr.  922.    Plowd.  643.    See  book  iL  uage  611. 

without  the  consent  of  the  superior.  If,  therefore,  an  arbitrator  awarded  a  conveyance 
or  a  release  of  land,  and  the  party  ordered  to  convey  refused  to  do  so,  the  court  of 
«}hancery  must  have  been  resorted  to  in  order  to  enforce  a  specific  performance  of  the 
award.  This  proceeding  is  no  longer  necessary,  however;  for  an  award  directing  the 
possession  of  land  to  be  delivered  may  now  be  enforced  summarily,  like  a  judgment  in 
ejectment.    Com.  Law  Proc.  Act,  1854. 

An  award,  as  we  have  seen,  is  only  a  final  iudgment  on  the  matters  submitted,  when 
the  decision  of  the  arbitrator  is  properly  made.  An  award  may  and  will  be  set  aside  by 
the  court,  in  the  exercise  of  the  summary  jurisdiction  conferr^  u|)on  it  by  the  statute 
before  referred  to,  when  the  arbitrator  has  not  pursued  the  submission,  or  has  in  any 
respect  exceeded  his  authority;  when  the  award  itself  is  uncertain  or  ambiguous;  when 
the  proceedings  in  the  arbitration  have  been  irregular ;  when  the  arbitrator  has  miscon- 
ducted himself;  or  when  the  award  has  been  procured  by  undue  means.  But  these 
constitute  but  a  few  of  the  instances  in  which  an  award  will  be  set  aside**,  for  it  would  be 
quite  out  of  place  here  to  enter  into  any  detail  of  the  circumstances  which  will  avoid  an 
award. — Kerr. 

1  Toller,  4  ed.  295,  298.  So  if  a  creditor  be  made  a  co-executor.  1  B.  &  P.  630.  The 
same  law  as  to  an  administrator  (8  T.  R.  407)  or  heir.  2  Vem.  62.  So  if  a  debtor  be 
made  executor  of  creditor,  it  is  a  release  at  law.  AniCy  2  book,  512,  Plowd.  184.  Salk. 
299.— Ohittt. 

'  The  principle  of  an  equal  and  pro  rata  distribution  of  the  property  of  an  insolvent  de- 
cedent among  his  creditors  has  been  adopted  and  successfully  carried  out  in  the  United 
States.  So  far  from  being  impracticable,  or  accompanied  with  inconveniences  more 
than  counterbalancing  its  justice, — as  the  learned  commentator  plainly  intimates, — no 
voice  would  be  raised  anywhere  in  favour  of  a  return  to  a  system  which  was  a  mere 
scramble  as  to  who  should  get  priority,  and  with  a  very  ui\just  power  in  the  executor  or 
administrator  not  only  to  prefer  himself  but  others.  It  follows  that  in  this  country 
there  is  no  such  thing  as  retainer  as  against  other  creditors  in  equal  degree.  The  exe- 
cutor or  administrator  must  come  in  pari  passu  with  all  others,  according  to  the  general 
principles  of  order  settled  by  the  various  statutes,— in  which  there  is  some  diversity,  but 
a  manifest  tendency  in  the  later  legislation  to  place  all  debts,  without  regard  to  quality, 
upon  one  and  the  same  level. — Sharswood. 
18 
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therefore  the  nocessaiy  consequence  of  that  other  doctrine  of  the  law,  Ihe  prior- 
ity of  such  creditor  who  first  commences  his  action.  But  the  executor  shall 
not  retain  his  own  debt,  in  prejudice  to  those  of  a  higher  degree;  for  the  law 
only  puts  him  in  the  same  situation  as  if  he  had  sued  himself  as  executor  and 
recovered  his  debt;  which  he  never  could  be  supposed  to  have  done  while  debts 
of  a  higher  nature  subsisted.  Neither  shall  one  executor  be  allowed  to  retain 
his  own  debt  in  prejudice  to  that  of  his  co-executor  in  equal  degree;  but  both 
shall  be  discharged  in  proportion.(6)  Nor  shall  an  executor  of  his  own  wrons: 
be  in  any  case  permitted  to  retain. (o) 

n.  Eemitter  is  where  he  who  hath  the  true  property  or  jus  proprietatis  in 
lands,  but  is  out  of  possession  thereof,  and  hath  no  right  to  enter  without  re- 
covering possession  in  an  action,  hath  afterwards  the  freehold  cast  upon  him  by 
some  subsequent,  and  of  course  defective,  title ;  in  this  case  he  is  remitted,  or 
Bent  back  by  operation  of  law,  to  his  antient  and  more  certain  iiile.{d)  The 
right  of  entry,  which  he  hath  gained  by  a  bad  title,  shall  be  ipso  facto  annexed 
to  his  own  inherent  good  one :  and  his  defeasible  estate  shall  be  utterly  defeated 
and  annulled,  by  the  instantaneous  act  of  law,  without  his  participation  or  con- 
sent^c)  As  if  A.  disseizes  B.,  that  *is,  turns  him  out  of  possession,  and  j-^oq 
dies,  leaving  a  son  C;  hereby  the  estate  descends  to  C.  the  son  of  A.,  and  *- 
B.  is  barred  from  entering  thereon  till  he  proves  his  right  in  an  action ;  now,  if 
afterwards  C,  the  heir  of  the  disseizor,  makes  a  lease  for  life  to  D.,  with  remainder 
to  B.  the  disseizee  for  life,  and  D.  dies;  hereby  the  remainder  accrues  to  B.,  the 
disseizee :  who,  thus  gaining  a  new  freehold  oy  virtue  of  the  remainder,  which 
is  a  bad  title,  is  by  act  of  law  remitted,  or  in  of  his  former  and  surer  estate.(/) 
For  he  hath  hereby  gained  a  new  right  of  possession,  to  which  the  law  imme- 
diately annexes  his  antient  right  of  property. 

If  the  subsequent  estate,  6r  right  of  possession,  be  gained  by  a  man's  own  act 
or  eonsent,  as  by  immediate  purchase  being  of  full  age,  he  shall  not  be  remitted. 
For  the  taking  such  subsequent  estate  was  his  own  folly,  and  shall  be  looked 
upon  as  a  waiver  of  his  prior  right.(^)  Therefore  it  is  to  be  observed,  that  to 
every  remitter  there  are  regularly  these  incidents :  an  antient  right,  and  a  new 
defeasible  estate  of  freehold,  uniting  in  one  and  the  same  person ;  which  de- 
feasible estate  must  be  cast  upon  the  tenant,  not  gained  by  his  own  act  or  folly. 
The  reason  given  by  Littleton,  (^)  why  this  remedy,  which  operates  silently,  and 
by  the  mere  act  of  law,  was  allowed,  is  somewhat  similar  to  that  given  in  the 
preceding  article ;  because  otherwise  he  who  hath  right  would  be  deprived  of 
all  remedy.  For,  as  he  himself  is  the  person  in  possession  of  the  freehold,  there 
is  no  other  person  against  whom  he  can  bring  an  action,  to  establish  his  prior 
right.  And  for  this  cause  the  law  doth  adjudge  him  in  by  remitter ;  that  is,  in 
such  plight  as  if  he  had  lawfully  recovered  the  same  land  by  suit.  For,  as  lord 
Bacon  0D8erves,(i)  the  benignity  of  the  law  is  sui  h,  as  when,  to  preserve  the 
principles  and  grounds  of.  law,  it  depriveth  a  man  of  his  remedy  without  his 
own  fault,  it  will  rather  put  him  in  a  better  degree  and  condition  than  in  a  worse. 
Nam  quod  remedio  destituitur,  ipsa  re  valet,  si  culpa  absit.  But  there  shall  be  p^joi 
no  *remitter  to  a  right  for  which  the  party  has  no  remedy  by  action  :(k)  *• 
as  if  the  issue  in  tail  be  barred  by  the  fine  or  warranty  of  his  ancestors,'  and 
the  freehold  is  afterwards  cast  upon  him,  he  shall  not  bo  remitted  to  his  estate- 
tail  :(J)  for  the  operation  of  the  remitter  is  exactly  the  same,  after  the  union  of 
the  two  rights,  as  that  of  a  real  action  would  have  been  before  it.  As  therefore 
the  issue  in  tail  could  not  by  any  action  have  recovered  his  antient  estate,  he 
shall  not  recover  it  by  remitter. 

And  thus  much  for  these  extrajudicial  remedies,  as  well  for  real  as  personal 
injuries,  which  are  furnished  or  permitted  by  the  law,  where  the  parties  are  so 

(»)  Tin.  Ahr.  tit  exeeutorij  D.  2.  (9)  Co.  Litt  348,  360. 

(•)  6  Rep.  80.  (*)  a  661. 

(^)  Litt.  9  059.  (<)  kern.  c.  9. 

(•)  Co.  litt  359.    Cro.  Jae.  489.  (*)  Co.  Litt  340. 

\f)  Finch,  L.  194.    Litt  1 683.  (i)  Moor.  115.    1  Ann.  136. 

•The  issue  is  no  longer  liable  to  be  barred  by  these  means.    Stat.  3  &  4  W.  IV.  c.  74. 

— %*WART. 
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peculiarly  circumstanced  as  not  to  make  it  eligible,  or  in  some  cases  even  pos- 
jsible,  to  apply  for  redress  in  the  usual  and  ordinary  methods  to  the  oourt8  oi: 
public  justice. 


CHAPTER  m. 
OF  COURTS  IN  GENERAL. 


Thx  next,  and  principal,  object  of  our  inquiries  is  the  redress  of  injuries  by 
suit  in  courts:  wherein  the  act  of  the  parties  and  the  act  of  law  co-operate  -,  the 
act  of  the  parties  being  necessary  to  set  the  law  in  motion,  and  the  process  of 
the  law  being  in  general  the  only  instrument  by  which  the  parties  are  enabled 
to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe,  that  although,  in  the  several  cases 
of  redress  by  the  act  of  the  parties  mentioned  in  a  former  chapter,(a)  the  law 
allows  an  extrajudicial  remedy,  yet  that  does  not  exclude  the  ordinarv  course 
of  justice :  but  it  is  only  an  additional  weapon  put  into  the  hands  of  certain 
persons  in  particular  instances,  where  natural  equity  or  the  peculiar  circum- 
stances of  their  situation  required  a  more  expeditious  remedy  than  the  formal 
process  of  any  court  of  judicature  can  famish.  Therefore,  though  I  may  defend 
myself,  or  relations,  from  external  violence,  I  yet  am  afterwards  entitled  to  an 
action  of  assault  and  battery :  though  I  may  retake  my  goods  if  I  have  a  fair 
and  peaceable  opportunity,  this  power  of  recaption  does  not  debar  me  fi*om  my 
action  of  trover  or  detinue :  I  may  either  enter  on  the  lands  on  which  I  have  a 
right  of  entry,  or  may  demand  possession  by  a  real  action :  I  may  either  abate 
a  nuisance  by  my  own  authority,  or  call  upon  the  law  to  do  it  ibr  me :  I  may 
^g,  distrain  for  rent,  or  have  an  action  of  debt,  at  my  own  *option :  if  I  do 
^  not  distrain  my  neighbour's  cattle  damage-feasant,  1  may  compel  him  by 
action  of  trespass  to  make  me  a  fair  satisfaction ;  if  a  heriot,  or  a  deodand,  m 
withheld  from  me  by  fraud  or  force,  I  may  recover  it  though  I  never  seized  it. 
And  with  regard  to  accords  and  arbitrations,  these,  in  their  nature  bein^  merely 
an  agreement  or  compromise,  most  indisputably  suppose  a  previous  right  of  ob- 
taining redress  some  other  way ;  which  is  given  up  by  such  agreement.  But  as 
to  remedies  by  the  mere  operation  of  law,  those  are  indeed  given,  because  no 
remedy  can  be  ministered  by  suit  or  action,  without  running  into  the  palpable 
absurdity  of  a  man's  bringing  an  action  against  himself;  the  two  cases  wherein 
they  happen  being  such  wherein  the  only  possible  legal  remedy  would  be  directed 
against  the  very  person  himself  who  seeks  relief 

In  all  other  cases  it  is  a  general  and  indisputable  rule,  that  where  there  is  &. 
legal  right  there  is  also  a  legal  remedy,  by  suit  or  action  at  law,  whenever  that 
right  is  invaded.  And  in  treating  of  these  remedies  by  suit  in  courts,  I  shall 
pursue  the  following  method :  firstj  I  shall  consider  the  nature  and  several  species 
of  courts  of  justice ;  and,  secondly f  I  shall  point  out  in  which  of  these  courts,  and 
in  what  manner,  the  proper  remedy  may  be  had  for  any  private  injury;  or,  in 
other  words,  what  injuries  are  cognizable,  and  how  redressed,  in  each  respective 
species  of  courts. 

Firet,  then,  of  courts  of  justice.  And  herein  we  will  consider,  firstf  their  nature 
and  incidents  in  general;  and  then,  the  several  species  of  them,  erected  and 
acknowledged  by  the  laws  of  England. 

A  court  18  defined  to  be  a  place  wherein  justice  is  judicially  adminiBtered.(ft) 
And,  as  by  our  excellent  constitution  the  sole  executive  power  of  the  laws  is 
*241  ^^^^  ^^  *^®  person  of  the  king,  it  will  follow  that  all  courts  of  justice, 
J  which  are  *the  medium  by  which  he  administers  the  laws,  are  derived 
from  the  power  of  the  crown.(c)  For,  whether  created  by  act  of  parliament. 
or  letters-patent,  or  subsisting  by  prescription,  (the  only  methods  by  which  any 

(«)CI>.1.  (»)0(».Lttt.H.  OfiMbooktdi.Sr 
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conrt  of  jadicature(d)  can  exist,)  the  king's  consent  in  the  two  former  is  ex- 
pressly, and  in  the  latter  impliedly^  given.  In  all  these  courts  the  king  is  sop 
posed  in  contemplation  of  law  to  he  always  present;  but,  as  that  is  in  fac^. 
impossible,  he  is  there  represented  by  his  judges,  whose  power  is  only  an  ema- 
nation of  the  royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice  between 
Bnbjeet  and  subject,  the  law  hath  appointed  a  prodigious  variety  of  courts,  some 
with  a  more  limited,  others  with  a  more  extensive  Jurisdiction ;  some  constituted 
to  inquire  only,  others  to  hear  and  determine ;  some  to  determine  in  the  first 
instance,  others  upon  appeal  and  by  way  of  review.  All  these  in  their  turns 
will  be  taken  notice  of  in  their  respective  places :  and  I  shall  therefore  here  only 
mention  one  distinction,  that  runs  throughout  them  all ;  viz.,  that  some  of  them 
are  courts  of  record,  others  not  of  record.  A  court  of  record  is  that  where  the 
acts  and  jucUeial  proceedings  are  enrolled  in  parchment  for  a  perpetual  memorial 
and  testimony :  which  rolls  are  called  the  records  of  the  court,  and  are  of  such 
high  and  supereminent  authority  that  their  truth  is  not  to  be  called  in  question. 
For  it  is  a  settled  rule  and  maxim  that  nothing  shall  be  averred  against  a  record, 
nor  shall  any  plea,  or  even  proof,  be  admitt^  to  the  contrary.(e)*  And  if  the 
existence  of  a  record  be  denied,  it  shall  be  tried  by  nothing  but  itself;  that  is, 
upon  bare  inspection  whether  there  be  any  such  record  oT  no ;  else  there  would 
be  no  end  of  disputes.  But,  !f  there  appear  any  mistake  of  the  clerk  in  makin/^ 
np  snob  record,  the  court  will  direct  him  to  amend  it.  All  courts  of  record  aro 
the  king's  courts,  in  right  of  his  crown  and  royal  dignity,(/)  and  therefore  no 
other  court  hath  authority  to  fine  or  imprison ;  so  that  the  very  erection  ^.^05 
*of  a  new  jurisdiction  with  the  power  of  fine  or  imprisonment  makes  it  ■• 
mstantly  a  court  of  record.(^)*  A  court  not  of  record  is  the  court  of  a  private 
man;  whom  the  law  will  not  intrust  with  any  discretionary  power  over  the 
fortune  or  liberty  of  his  fellow-subjects.  Such  are  the  courts-baron  incident  to 
every  manor,  and  other  inferior  jurisdictions :  where  the  proceedings  are  not 
enrolled  or  recorded ;  but  as  well  their  existence  as  the  truth  of  the  matters 
therein  contained  shall,  if  disputed,  be  tried  and  determined  by  a  jury.  These 
courts  can  hold  no  plea  of  matters  cognizable  by  the  common  law,  unless  under 
the  value  of  40«.,  nor  of  any  forcible  injury  whatsoever,  not  having  any  process 
to  arrest  the  person  of  the  defendant.(A) 

In  every  court  there  must  be  at  least  three  constituent  parts,  the  CLctor,  reus, 
laid  judex:  the  actor,  or  plaintiff,  who  complains  of  an  injury  done;  the  reus,  or 
defendant,  who  is  called  upon  to  make  satisfaction  for  it ;  and  the  jtidex,  or  judical 
power,  which  is  to  examine  the  truth  of  the  fact,  to  determine  the  law  arising 
npon  that  fact,  and,  if  any  injury  appears  to  have  been  done,  to  ascertain,  and 
by  its  officers  to  apply,  the  remedy.  It  is  also  usual  in  the  superior  courts  to 
have  attorneys,  and  advocates  or  counsel,  as  assistants. 

An  attorney  at  law  answers  to  the  procurator,  or  proctor,  of  the  civilians  and 
canoni8ts.(i^  And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of  another, 
to  manage  hi»  matters  of  law.  Formerly  every  suitoir  was  obliged  to  appear  in 
person,  to  prosecute  or  defend  his  suit,  (according  to  the  old  Gothic  constitu- 

(*)  Ooi  Lltt.  200.  (»)  2  iDflt  811. 

{•)  Ibid.  (*)  Pope  Boniiheo  TIIT.  In  6  Deerrtal.  r.  s;  (.  le,  ^  8,  wptakt 

(n  Pinch,  L.  281.  of  ^  procuraiorilnUf  qui  in  aUmtibut  parfi&mt  atCornatl  ntm* 

^8alk..aoa    12  Mod.  888.  eupaniur" 

^Thifl  rule  is  subject  to  some  exceptions ;  for  in  the  case  of  a  judgment  signed  on  a 
warrant  of  attorney  given  upon  an  unlawful  consideration  or  obtained  by  fraud,  upon 
an  affidavit  thereof,  the  court  will  afford- relief  upon  a  summary  application.  Doug.  l9tV. 
Cowp.  727.  1  Hen.  Bla.  75.  And  equity  will  relieve  against  a  judgment  obtained  by 
fraad  or  collusion.  1  Anst.  8.  3  Yes.  &  B.  42.  And  third  persons  who  have  been  de- 
frauded  hy  a  collusive  judgment  may  show  such  fraud,  so  as  to  prevent  themselves 
from  being  prejudiced  by  it.    2  Marsh.  392.    7  Taunt.  97.     13  Eliz.  c.  6.— Chitty. 

•But  every  court  of  record  has  not  necessarily  a  power  to  fine  and  imprison.  1  Sid. 
145.  There  are  several  of  the  king's  courts  not  of  record,  as  the  court  of  equity  in 
chincery,  the  admiralty  courts,  &c.  4  Inst.  84.  37  H.  6,  14,  b.  Yelv.  227.  Com.  Big 
tit.  <^3iancery,  C.  2.— Chittt. 
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tiori,)(A:)  unless  by  special  license  under  the  king's  letters-patent.(Z)  This  is  still 
the  la  win  criminal  cases,'  And  an  idiot  cannot  to  this  day  appear  by  attoiiiey, 
*261  ^^*  ^^  person  ;(m)  for  he  hath  not  discretion  to  enable  him  to  appoint  *a 
-*  proper  substitute :  and  upon  his  being  brought  before  the  court  in  so  de- 
fenceless a  condition,  the  judges  are  bound  to  take  care  of  his  interests,  and  they 
shall  admit  the  best  plea  in  his  behalf  that  any  one  present  can  suggest. (n)  But, 
as  in  the  Eoman  law,  "cum  olim  in  usufuisset^  alterius  nomine  agi  nonpossCj  sed, 
quia  hoc  non  minimam  incommoditatem  habebat,  c(£perunt  homing  per  procuratores 
litigare^'ip)  so  with  us,  upon  the  same  principle  of  convenience,  it  is  now  per- 
mitted in  general,  by  (livers  antient  statutes,  whereof  the  first  is  statute  Westm. 
3,  c.  10,  that  attorneys  may  be  made  to  prosecute  or  defend  any  action  in  the 
absence  of  the  parties  to  the  suit.  These  attorneys  are  now  formed  into  a 
regular  corps ;  they  are  admitted  to  the  execution  of  their  office  by  the  superior 
courts  of  Westminster  hall,  and  are  in  all  points  officers  of  the  respective  courts 
of  which  they  are  admitted ;  and,  as  they  have  many  privileges  on  account  of 
their  attendance  there,  so  they  are  peculiarly  subject  to  the  censure  and  animad- 
version of  the  judges.*  No  man  can  practise  as  an  attorney  in  any  of  those 
courts,  but  such  as  is  admitted  and  sworn  an  attorney  of  that  particular  court : 
an  attorney  of  the  court  of  king's  bench  cannot  practise  in  the  court  of  common 
pleas;  nor  vice  versa}  To  practise  in  the  court  of  chancery  it  is  also  necessary 
to  be  admitted  a  solicitor  therein :  and  k>j  the  statute  22  GecJ.  II.  c.  40,  no  person 
sh^ll  act  as  an  attorney  at  the  court  of  quarter-sessions  but  such  as  haa  been 
regularly  admitted  in  some  superior  court  of  record.  So  early  as  the  statute  4 
Henry  lY.  c.  18,  it  was  enacted,  that  attorneys  should  be  examined  by  the  judges, 
and  none  admitted  but  such  as  were  virtuous,  learned,  and  sworn  to  do  their 
duty.  And  many  subsequent  statute8(j>)  have  laid  them  under  further  regu- 
lations.' 

(*)  Stiomhook  de  jure  OoOu  1. 1,  c.  0.  (•)  Iiut  4,  tit.  10. 

(I)  F.  N.  D.  25.  (P)  3  Jac.  I.  c.  7.  12  Oea  I.  c.  29.  2  Geo.  n.  c  28.  22  Ctoo. 

(•»)F.N.B.27.  n.c.46.    28  Geo.  U.  o.  26. 

(•)  Bro.  Abr.  tit.  J8iW,  1. 

'  This  is  not  universally  so ;  for  in  prosecutions  and  informations  for  misdemeanours, 
especially  in  the  court  of  King's  Bench,  a  defendant  may,  and  usually  does,  appear  and 
]»lead  by  his  attorney  or  clerk  in  court.  1  Chitty's  Crim.  Law.  But  an  attorney  ha^  no 
right  to  be  present  during  the  investigation  of  a  charge  of  felony  before  a  magistrate 
against  his  client.    3  B.  &  A.  432 ;  and  see  1  B.  &  C.  37.— Chittt. 

•  An  attorney  is  bound  to  use  care,  skill,  and  integrity ;  and  if  he  be  not  deficient  I  a 
any  of  these  essential  requisites  he  is  not  responsible  for  any  error  or  mistake  arising  in 
the  exercise  of  his  profession.  4  Burr.  2061 ;  and  see  4  B.  &  A.  202.  If  he  be  deficient, 
and  a  loss  thereby  arises  to  his  client,  he  is  liable  to  an  action  in  damages,  (2  Wils.  325. 
1  Bing.  347 ;)  and  in  some  cases,  as  we  have  above,  seen,  the  court  of  which  he  is  an 
attorney  will  afford  a  summary  remedy. — Chittt. 

The  judges  will  exercise  their  summary  jurisdiction  over  the  attorneys  of  the  several 
courts,  not  merely  in  cases  where  they  have  been  employed  in  the  conduct  of  suitfl,  or 
any  matter  purely  professional,  but  "  whenever  the  employment  is  so  connected  with 
their  professio^ial  character  as  to  afibrd  a  presumption  that  their  character  forQ[ied  the 
ground  of  their  employment."  Thus,  one  attorney  has  been  compelled  to  give  up 
papers  and  deeds  which  had  been  placed  in  his  hands  as  steward  for  the  owner  of  the 
estates  to  which  they  refer,  and  another  to  pay  over  money  which  he  had  received 
when  employed  to  collect  the  effects  of  an  intestate  by  the  administrator,  although  he 
liad  never  been  employed  by  him  to  prosecute  or  defend  any  suits  in  law  or  equity. 
Huffhes  vs,  Mayer,  3  T.  li.  275.  In  re  Aitkin,  4  !B.  &  A..  47.  Luxmoore  V3,  Lethbridge,  5 
B.  &  A.  898.--C0LEBI1XSB.  .  . , 

•  But  now,  by  stat.  6  &  7  Vict.  c.  73,  s.  27,  attorneys  adinitted  of  any  one  of 'the  superior 
courts  may  practise  in  any  other  superior  court,  or  in  any  inferior  court  of  law  in  Eng- 
land and  Wales,  upon  signing  the  roll  of  such  other  court.  To  practise  in  the  court  of 
chancery  and  the  superior  courts  of  equity,  however,  it  is  still  necessary  to  be  admitted 
a  solicitor  therein.— Stewart. 

•  The  stat.  6  &  7  Vipt.  c.  73,  consohdating  and  amending  several  of  the  laws  relating 
to  attorneys  and  solicitors,  prescribes  the  conditions  of  admission  as  an  attorney,  the 
time' and  niode  of  their  service  under  articles,  and  the  oaths  to  be  administered  to  them, 
and  authorizes  the  judges  of  the  courts  of  common  law  and  the  master  of  the  rolls  to 
dpi'oint  examiners  to  examine  the  fitness  and  capacity  of  all  persons  applying  to  be 
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Of  advocates,  or  (as  we  generally  call  them)  eouMel,  there  are  two  sp^icies  or 
degrees  j  barristers^  and  Serjeants.  The  former  are  admitted  after  a  considerable 
period  of  study,  or  at  least  standing,  in  the  inns  of  court  ;(g)  and  are  in  our  old 
books  *8tyled  apprentices,  apprentidi  ad  legem,  he'mg  looked  upon  as  p:,t27 
merely  learners,  and  not  qualified  to  execute  the  full  office  of  an  advocate  •- 
till  they  wei-e  sixteen  years  standing;  at  which  time,  according  to  rortescue,(r) 
they  might  be  called  to  the  state  and  degree  of  Serjeants,  or  servientes  ad  legem. 
How  antient  and  Jionourable  this  state  and  degree  is,  with  the  form,  splendour, 
and  profits  attending  it,  hath  been  so  fully  displayed  by  many  learned  writers,(«) 
that  it  need  not  be  here  enlarged  on.  I  shall  only  observe,  that  Serjeants  at  law 
are  bound  by  a  solemn  oath(0  to  do  their  duty  to  their  clients :  and  that  by 
eustom(tfj  the  judges  of  the  courts  of  Westminster  are  always  admitted  into 
this  venerable  order  before  they  are  advanced  to  the  bench ;  the  original  of 
which  was  probably  to  qualify  the  puisne  barons  of  the  exchequer  to  become 
justices  of  assize,  according  to  the  exigence  of  the  statute  of  14  Edw.  III.  c. 
W  From  .both  these  degrees  some  are  usually  selected  to  be  his  majesty's 
counsel  learned  in  the  law  j  the  two  principal  of  whofti  are  called  his  attorney 
and  solicitor-general.  The  first  king's  counsel  under  the  degi-ee  of  serjeant 
was  Sir  Francis  Bacon,  who  was  made  so  honoris  causa,  without  either  patent 
or  fee;(tt>)  so  that  the  first  of  the  modem  order  (who  are  now  the  sworn  servants 
of  the  crown,  with  a  standing  salary)  seems  to  have  been  Sir  Francis  North, 
afterwards  lord-keeper  of  the  great  seal  to  king  Charles  II.(a;)  Th^se  king's 
counsel  answer,  in  some  measure,  to  the  advocates  of  the  revenue,  advocati  fisci, 
among  the  Eomans.  For  tliey  must  not  be  employed  in  any  cause  against  the 
crown  without  special  license  f  in  which  restriction  they  agree  with  the  advocates 
of  the  fisc  :(y)  but  in  the  imperial  law  the  prohibition  was  carried  still  further, 
and  perhaps  was  more  for  the  dignity  of  the  sovereign :  for,  excepting  some 
peculiar  causes,  the  fiscal  advocates  were  not  permitted  to  be  at  all  concerned 
*in  private  suits  between  subject  and  subject.(2)  A  custom  has  of  late  ^^^g 
years  prevailed  of 'granting  letters-patent  of  precedence  to  such  barris-    •- 

(t)8eebookLintrod.|l.  (<)2In8t.2U. 

(';  De  LL.  c  50.  {•)  FortoHC.  c.  60, 

('}  Fortwc.  ibid.    10  Rep.  pret  Dugd.  On'g.  Jurid.    To  (»)  See  hi«  letters,  256. 

vhkb  may  be  added  a  tract  bv  th«  Tate  serjeant  Wynne,  («;  See  his  life  by  Roger  Noiih,  87. 

iwiated  in  1766,  enUUed  "Oboervatiout  tonching  the  Au-  (v)  Cod.  2,  9, 1. 

tfairitr  and  IMgnity  of  the  Degree  of  SerJeant-dt-Law."  {•)  Ibid.  2,  7, 13. 

Admitted  as  attorneys  or  solicitors ;  And  the  certificate  either  of  the  common  law  or 
equity  examiners  will  be  sufficient  to  entitle  a  person  so  examined  to  admission  in  all 
tfie  courts,  examination  by  both  not  being  necessary. — Stewart. 

^The  decree  of  serjeant  was  deprived  of  its  most  profitable,  if  not  most  important, 
idvantage  (exclusive  audience  in  the  court  of  Common  Pleas)  by  the  stat.  9  &  10  Vict, 
c.  54,  which  extends  to  all  barristers  the  privileges  of  Serjeants  in  the  court  of  Common 
Pleas. — Stewart. 

The  most  valuable  privilege  formerly  enjoyed  by  the  Serjeants  (who.  besides  the  judges, 
were  limited  to  fifteen  in  number)  was  the  monopoly  of  the  practice  in  the  court  o( 
Common  Pleas,  A  bill  was  introduced  into  pcu'liament  in  the  year  1755  for  the  purpose 
of  d6stet>ying  this  monopoly ;  but  it  did  not  pass.  In  1834,  a  warrant  under  the  si^n- 
manual  of  the  crown  was  directed  to  the  judges  of  the  Common  Pleas,  commanding 
them  to  open  that  court  to  the  bar  at  large,  on  the  ground  that  it  would  tend  to 
the  general  despatch'  of  business.  This  order  was  received,  and  the  court  acted 
•ocordingly.  But  in  1839  the  matter  was  brought  before  the  court  by  the  Serjeants, 
when  it  was  decided  that  the  order  was  illegal,  Tindal,  C.  J.,  declaring  that  "from  time 
immemorial  the  seijeants  have  ei\joyed  the*  exclusive  privilege  of  practising,  pleading, 
ftnd  audience  in  the  court  of  Common  Pleas.  Immemorial  ex\joyment  is  the  most  solid 
of  all  titles ;  and  we  think  the  warrant  of  the  crown  can  no  more  deprive  the  serjeant. 
who  holds  an  immemorial  office,  of  the  benefits  and  privileges  which  belong  to  it,  than 
it  could  alter  the  administration  of  the  law  within  the  court  itself."  10  Binjgh.  571.  6 
Bingh.  N.  C,  187,  232,  235.  However,  the  statute  9  &  10  Vict.  c.  54  has  since  ex- 
tended  to  all  barristers  the  privileges  of  Serjeants  in  the  court  of  Common  Pleas.— 
Sharsitood. 

'Hence  none  of  the  king!s  counsel  can  publicly  plead  in  court  for  a  prisoner,  or  a  de- 
fendant in  a  criminal  prosecution,  without  a  license, — which  is  never  refused,  but  an  ex- 
panse of  about  nine  pounds  miist  be  incurred  in  obtaining  it. — Chitty. 
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ter  as  the  crown  thinks  proper  to  honour  with  that  mark  of  distinction: 
whereby  they  are  entitled  to  such  rank  and  pre-audience  (a)  as  are  assigned  in 
their  respective  patents ;"  sometimes  next  after  the  king's  attorney-general,  bnt 
usually  next  after  his  majesty's  counsel  then  being.  These  (as  well  as  the  queen's 
attorney  and  8olicitor-general)(^)  rank  promiscuously  witn  the  kind's  counsel, 
and  together  with  them  sit  within  the  bar  of  th^  respective  courts ;  l)ut  receive 
no  salaries,  and  are  not  sworn,  and  therefore  are  at  liberty  to  be  retained 
in  causes  against  the  crown.  And  all  other  Serjeants  and  barristers  indiscri- 
minately (except  in  the  court  of  common  pleas,  where  only  Serjeants  are 
admitted)***  may  take  upon  them  the  protection  and  defence  of  any  suitors, 
whether  plaintiff  or  defendant;  who  are  therefore  called  their  climU,  like  the 
dependants  upon  the  antient  Roman  orators.  Those  indeed  practised  gratis,  foi 
honour  merely,  or  at  most  for  the  sake  of  gaining  influence :  and  so  likewise  it 
is  established  with  us,(c)  that  a  counsel  can  mamtain  no  action  for  his  fees ; 
which  are  given,  not  as  locatio  vel  conductio,  but  as  quiddam  honorarium  ;  not  as 
a  salary  or  hire,  but  as  a  mere  gratuity,  which  a  counsellor  canpot  demand 
without  doing  wrong  to  Bis  reputation  :(S)"  as  is  also  laid  down  with  regard  to 
advocates  in  the  civil  law,(e)  whose  honorarium  was  directed  by  a  decree  of  the 
♦29 1  ^®^*^^®  °^^  ^  exceed  in  any  case  ten  thousand  sesterces,  *ojr  about  801. 
J    of  English  money.(/)"    And,  in  order  to  encourage  due  freedom  of 

(•)  Pre-audience  in  the  ooarts  1b  reckoned  of  80  nmch  con-  8.  Se^eants  at  law. 

'aeqoence  that  it  may  not  .be  amiss  to  subjoin  a  short  table  9.  The  recorder  of  London, 

of  the  precedence  which  usually  obtains  among  the  prao-  10.  Advocates  of  the  civil  law. 

tisers.  11.  Barristers. 

1.  The  king's  premier  seijeant,  (so  constituted  by  special  In  the  courts  of  exchequer,  two  of  the  most  experienced 
patent)  barristers,  colled  the  post-maxi  and  the  ^u/vmon,  (fttnn  the 

2.  The  king's  andent  seijeant,  or  the  eldest  among  the  places  in  which  they  sit,)  have  also  a  precedence  in  motions, 
king's  seijeants.  (*)  Seld.  tit.  Han.  1,  6,  7. 

8.  The  king's  advocate^genersl.  (•)  Davis,  preC  22.    1  Ch.  Eep.  88. 

4.  The  king's  attomey-genoral.9  U)  Davis,  23. 

6.  The  king*;  sollcitoi^generaL*  (•)  Ff.  11,  6, 1. 

e.  The  king's  seijeants.  (/)  Tac.  Ann,  I.  U. 

7.  The  king's  counsel,  with  the  queen's  attorney  and 
■oUcltor. 

•By  the  king's  mandate,  14th  Dec.  1811,  the  king's  attorney  and  solicitor-general  are 
now  to  have  a  place  and  audience  before  the  king's  premier  serjeant. — Chitty. 

^  That  is,  in  Dank ;  for  at  trials  at  nisi  prius  in  Common  Pleas  a  barrister  who  is  not  & 
Serjeant  may  even  lead  a  cause. — Chitty. 

"  Upon  the  same  principle  a  physician  cannot  maintain  an  action  for  his  fees.  4  Term 
Rep.  $17.  It  has  also  been  held  that  no  action  lies  to  recover  back  a  fee  given, to  a  bar- 
rister to  argue  a  cause  which  he  did  not  attend.  Peake's  R.  122.  Formerly  it  was  con- 
sidered that  if  a  counsel  disclosed  his  client's  case  or  neglected  to  attend  to  it,  he  was 
liable  to  be  sued.  See  Vin.  Abr.  Actions  of  Assumpsit,  P.  But  in  more  modem  times 
it  has  been  considered  that  no  such  action  is  sustainable.    Peake's  R.  96. 

On  the  other  hand,  Serjeants  and  barristers  are  entitled  to  certain  privileges.  Each  ia 
an  esquire ;  and  his  eldest  son  is  qualified  to  kill  game.  .1  T.  R.  44.  They  are  entitled 
when  sued  separately  to  have  the  venue  laid  in  anv  action  against  them  in  Middlesex, 
(1  Stra.:  610,)  and  are  privileged  from  arrest  and  n*om  being  taken  in  execution  whilst 
they  are  on  their  proper  circuit  and  when  they  are  attending  the  sittings  at  Nisi  Prius. 
1  Hen.  Bla.  636.— Chitty. 

"  The  circumstances  which  led  to  this  decree,  as  recorded  by  Tacitus,  deserve  to  be 
mentioned.  Samius,  a  Roman  knight  of  distinction,  having  eiven  Suilius  a  fee  of  three 
thousand  guineas  to  undertake  his  defence,  and  finding  that  he  was  betrayed  by  his  ad- 
vocate, ferro  in  domo  fjus  inevbvat.  In  consequence  of  this,  the  senate  insisted  upon  en- 
forcing the  Cincian  .law,  qud  caveiur  antiquidi^s,  nequia  ob  causam  orandam  peeumam  domanve 


Tacitus  then  recites  the  arguments  of  those  who  spoke  against  the  payment  of  fees 
and  of  those  who  supported  &e  practice,  and  concludes  with  telling  us  that  Claudius 
Csesar,  thinking  that  there  was  more  reason,  though  less  liberality,  in  the  arguijaents  of 
the  latter,  capiendis  peeuniis  posuii  modum,  ttsque  ad  dena  sestertia,  quern  egrem  repetundarum 
tenereniur,     1  Ann.  lib.  11,  c.  5. 

But,  besides  the  acceptance  of  such  immense  fees,  the  perfidy  of  advocate?  had  become 
a  common  trafi&c;  for  Tacitus  introduces  the  subject  by  observing,  nee  quidquam  publicm 
mercis  (am  veruUe  Jvit  quam  advocaUxfum  perfidia.  To  the  honour  of  our  court*,  the  corrupi 
lion  of  judges  and  the  treacliery  of  counsel  are  crimes  unheard  of  in  this  country. 
Quid  emm  est  jus  civile  t  Quod  neque  inflecti  grcUidt  nequi  perfringi  potenHdf  neque  adulierari  pecunid 
possU,  Cic.  pro  Ceecina. — Christian. 
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speech  in  the  lawful  defence  of  their*  clients,  and  at  the  same  time  to  give  a 
check  to  the  iinseemly  licentiousness  of  prostitute  and  illiberal  men,  (a  few  of 
whom  may  sometimes  insinuate  themselves  even  into  the  most  honourable  pro- 
fessions,) it  hath  been  holden  that  a  counsel  is  not  answerable  for  any  mattor 
by  him  spoken  relative  to  the  cause  in  hand  and  suggested  in  his  client's  instrmv . 
tions,  although  it  should  reflect  upon  the  reputation  of  another,  and  even  prove 
absolutely  groundless:  but  if  he  mentions  an  untruth  of  his  own  invention,  or 
even  upon  instructions,  if  it  be  impertinent  to  the  cause  in  hand,  he  is  then 
liable  to  an  action  from  the  party  injured.ra)"  And  counsel  guilty  of  deceit  or 
collusion  are  punishable  by  the  statute  W  estm.  1,  3  Edw.  I.  c.  28,  with  impri- 
Bonment  for  a  year  and  a  day,  and  perpetual  silence  in  the  courts ;  a  punisliment 
Btill  sometimes  inflicted  for  gross  misdemeanours  in  practice.(A) 


CHAPTBE  lY. 
OF  THE  PUBLIC  COURTS  OF  COMMON  LAW  AND  EQUITY. 

We  are  next  to  consider  the  several  species  and  distinctions  of  courts  of 
justice  which  are  acknowledged  and  usea  in  this  kingdom.  And  these  are, 
either  such  as  are  of  public  and  general  jurisdiction  throughout  the  whole  realm, 
or  such  as  are  only  of  a  private  and  special  jurisdiction  in  some  particular  parts 
of  it.  Of  the  f(n-mer  there  are  four  sorts :  the  universally  established  courts  of 
common  law  and  equity;  the  ecclesiastical  courts;  the  courts  military;  and 
courts  maritime.  And,  flrsl,  of  such  public  courts  as  are  courts  of  common  law 
and  equity. 

The  policy  of  our  aiitient  constitution,  as  regulated  and  established  by  the 
great  Alfred,  was  to  bring  justice  home  to  every  man's  door,  by  constituting  as 
many  courts  of  judicature  as  there  are  manors  and  townships  in  the  kingdom, 
wherein  injuries  were  redressed  in  an  easy  and  expeditious  manner  by  the 
sufeage  of  neighbours  and  friends.  These  little  courts,  however,  communicated 
with  others  of  a  larger  jurisdiction,  and  those  with  others  of  a  still  greater 
power;  ascending  gradually  from  the  lowest  to  the  supreme  courts,  which  were 
respectively  constituted  to  correct  the  errors  of  the  inferior  ones,  and  to  detei- 
mine  such  causes  as  by  reason  of  their  weight  and  difficulty  demanded  a  moro 
solemn  discussion.  *The  course  of  justice  flowing  in  large  streams  from  p^oi 
the  kin^,  as  the  fountain,  to  his  superior  courts  of  record';  and  being  ^ 
then  subdivided  into  smaller  channels,  till  the  whole  and  every  part  of  the 
kingdom  were  plentifully  watered  and  refreshed.  An  institution  that  seems 
hi^^hly  agreeable  to  the  cfictates  of  natural  reason,  as  well  as  of  more  enlightened 
policy;  being  equally  similfir  to  that  which  prevailed  in  Mexico  and  Peru  before 
they  were  discovered  by  the  Spaniards,  and  to  that  which  was  established  in 

(i)Cro.Jaa90.  (»)  Sir  T. lUjm. 870. 

In  New  Jersey,  an  advocate's  fees  are  not  recoverable  at  law.  Shaver  vs.  Norris,  Pen* 
ning,  63.  Seeley  v§.  Crane,  3  Green,  35.  Van  Alter  vs,  McKinney's  Exrs.,  1  Harrison,  • 
236.  However,  the  general  current  of  decisions  in  the  United  States  is  in  favour  of  the 
right  of  counsel  to  recover  by  a  suit  at  law  a  reasonable  compensation  for  their  services, 
whether  in  court  or  out  of  court.  Stevens  vs.  Adam^,  23  Wendell,  57,  S.  C.  26.  Ibid. 
451.  Newman  vs.  Washington,  Martin  &  Yerger,  79.  Stevens  vs.  Monges,  1  Harrington,- 
127.  Bayard  w.  McLane,  3  Harrington,  217.  DunCan  vs.  Beisthaupt,  1  McCord,  149 
I>owning  vs.  M^'or,  2  ©ana,  228.  Christy  vs.  Douglass,  Wright's  Ch.  Rep,  485.  Webbv* 
Hepp,  14  Missouri,  354.  Vilas  vs.  Downer,  21  Vermont,  419.  Lecatt  vs.  Sailer,  3  Porter, 
115.  Gray  vs,  Brackenridge,  2  Penna.  Rep.  181.  Foster  vs.  Jack,  4  Watts,  33.  It  may 
be  questioned  whether  the  real  interests  of  the  profession  have  been  promoted  by  the 
change.— Sharswood. 

^  See  the  late  important  case  establishing  the  correctness  of  this  position.  Holt,  (X 
N.P.621.    IB.  A  A.  232.    1  Saund.  Rep.  130.— Chittt. 
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the  Jewish  republic  by  Moses.  In  Mexico  each  town  and  province  had  its 
proper  judges,  who  heard  and  decided  causes,  except  when  the  point  in  litigation 
was  Loo  intricate  for  their  determination;  and  then  it  was  remitted  to  the 
supreme  court  of  the  empire,  established  in  the  capital,  and  consisting  of  twelve 
judges.(a)  Peru,  according  to  Garcilasso  de  Vegsl,  (an  historian  descended 
from  the  antient  Incas  of  that  country,)  was  divided  into  small  districts  con- 
taining ten  families  each,  all  registered  and  under  one  magistrate,  who  bad 
authority  to  decide  little  differences  and  punish  petty  crimes.  Five  of  these 
composed  a  higher  class,  of  fifty  families ;  and  two  of  these  last  composed 
another,  called  a  hundred.  Ten  hundreds  constituted  the  largest  division,  con- 
sisting of  a  thousand  families;  and  each  division  had  its  separate  judge  or 
magistrate,  with  a  proper  decree  of  subordination. (6)  In  like  manner,  we  read 
of  Moses,  that,  finding  the  sole  administration  of  justice  too  heavy  for  him,  he 
"  chose  able  men  out  of  all  Israel,  such  as  feared  God,  men  of  truth,  hating 
covetousness :  and  made  them  heads  over  the  people,  rulers  of  thousands,  rulers 
of  hundreds,  rulers  of  fifties,  and  rulers  of  tens ;  and  they  judged  the  people  at 
all  seasons  :  the  hard  causes  they  brought  unto  Moses ;  but  every  small  matter 
they  judged  themselvfes."(c)  These  inferior  courts,  at  least  the  name  and  form 
of  them,  still  continue  in  our  legal  constitution ;  but  as  the  superior  courts  of 
record  have  in  practice  obtained  a  concurrent  original  jurisdiction  with  these; 
and  as  there  is,  oesides,  a  power  of  removing  plaints  or  actions  thither  from  all 
the  inferior  jurisdictions ;  upon  these  accounts  (amongst  others)  it  has  happened 
*321     ^^^^  *the8e  petty  tribunals  have  fallen  into  decay,  and  almost  into  obli- 

-'  vion ;  whether  for  the  better  or  the  worse,  may  be  matter  of  some  specu- 
lation>  when  we  consider  on  the  one  hand  the  increase  of  expense  and  delay,  and 
on  the  other  the  more  able  and  impartial  decision,  that  follow  from  this  change 
of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several  courts,  constituted 
for  the  redress  of  civil  injuries,  (for  with  those  of  a  jurisdiction  merely  criminal 
I  shall  not  at  present  concern  myself,)  will  be  by  beginning  with  the  lowest, 
and  those  whose  jurisdiction,  though  public  and  generally  dispersed  throughout 
the  kingdom,  is  yet  (with  regard  to  each  particular  court)  confined  to  very 
narrow  limits;  and  so  ascending  gradually  to  those  of  the  most  extensive  and 
transcendent  power. 

.  1.  The  lowest,  and  at  the  same  time  the  most  expeditious,  court  of  justice 
known  to  the  law  of  England,  is  the  court  of  piepotuire,  curia  pedis  pulverizati; 
so  called  from  the  dusty  feet  of  the  suitors ;  6r,  according  to  Sir  Edward  Coke,(rf) 
because  justice. is  there  done  as  speedily  as  dust  can,  fall  from  the  foot;  upon 
the  same  principle  that  justice  among  the  J6ws  was  administered  in  the  gate 
of  the  city,(e)  that  the  proceedings  might  be  the  more  speedy  as  well  as  public. 
But  the  etymology  given  us  by  a  learned  modem  writer(/)  is  much  more  inge- 
nious and  satisfactoiy ;  it  being  derived,  according  to  him,  from  pied  puldreauXy 
(a  pedler,  in  old  French,)  and  therefore  signifying  the  court  of  such  petty 
chapmen  as  resort  to  fairs  or  markets.  It  is  a  court  of  record,  incident  to  every 
fair  and  market,  of  which  the  steward  of  him  who  owns  or  has  the  toll  of  the 
market  is  the  judge ;  and  its  jurisdiction  extends  to  administer  justice  for  all  com- 
mercial injuries  done  in  that  very  ^ir  or  market,  and  not  in  any  preceding  one. 
So  that  the  injury  must  be  done,  complained  of,  heard,  and  determined  within 
'  the  compass  of  one  and  the  same  day,  unless  the  fair  continues  longer.  The 
*83jI    court  hath  cognizance  of  *all  matters  of  contract  that  can  possibly  arise 

^  within  the  precinct  of  that  fair  or  market ;  and  the  plaintiff  viust  make 
oath  that  the  cause  of  action  arose  there.(5')  From  this  court  a  writ  of  error 
lies,  in  the  nature  of  an  appeal,  to  the  courts  at  Westminster  ;rA)  which  are  now 
also  bound  by  the  statute  19  G^o.  III.  c.  70  to  issue  writs' or  execution,  in  aid 
of  its  process  after  judgment,  where  the  person  or  effects  of  the  defendant  are 
not  within  the  limits  of  this  inferior  jurisdiction ;  which  may  possibly  occasion 

(•)  Mod.  Vn.  niflt.  zxzTiU.  460.  <«)  Ruth  tr. 

(»)  Ibid,  xxxlx.  U.  (/)  Barrlngton's  Observat  on  the  Btet.  337 

(•)  Exod.  XTlii.  if)  Stat.  17  Edw.  IV.  o.  2. 

(*)  4  Isflt  272.  (*;  Gro.  Elis.  773. 
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• 

the  revival  of  the  practice  and  proceedings  in  these  courtt.,  which  are  now  in  a 
manner  forgotten.  The  reason  of  their  original  institution  seems  to  have  been 
to  do  justice  expeditiously  among  the  variety  of  persons  that  resort  from  dis- 
tant places  to  a  fair  or  market ;  since  it  is  probable  that  no  other  inferior  coui*t 
might  be  able  to  serve  its  process,  or  execute  its  judgments,  on  both,  or  perhaps 
either,  of  the  parties;  and  therefore,  unless  this  court  had  been  erected,  the 
complainant  must  necessarily  have  resoKed,  even  in  the  tii*st  instance,  to  some 
superior  judicature. 

II.  The  court-haron  is  a  court  incident  to  every'  manor  in  the  kingdom,  to  be 
holden  by  the  steward  within  the  said  manor.  This  court-baron  is  of  two 
natares  i(i)  the  one  is  a  customary  court,  of  which  we  formerly  8poke,(A)  apper- 
tainmg  entirely  to  the  copyholders,  in  which  their  estates  are  transferred  by 
Borrender  and  admittance,  and  other  matters  transacted  relative  to  their  tenures 
only.  The  other,  of  which  we  now  speak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were  sometimes 
antiently  called  -}  for  that  it  is  held  before  the  freeholders  who  owe  suit  and 
Bervice  to  the  manor,  the  steward  being  rather  the  registrar  than  the  judge. 
These  courts,  though  in  their  nature  distinct,  are  frequently  confounded  together. 
The  court  we  are  now  considering,  viz.,  the  freeholders'  court,  was  composed 
of  the  lord's  tenants,  who  were  the  pares  of  each  other,  and  were  bound  by 
their  feodal  tenure  to  assist  their  lord  in  the  dispensation  of  domestic  justice. 
This  was  formerly  held  every  throe  weeks ;  and  its  most  important  business  is 
to  determine,  by  \vrit  of  right,  all  controversies  relating  to  the  right  of  lands 
within  the  manor.*  It  may  also  hold  plea  of  any  personal  actions  of  debt,  tres- 
pass on  the  case,  or  the  like,  Avhere  the  debt  or  damages  do  not  *amount  ri^o± 
to  forty  shilling  j(Z)  which  is  the  same  sum,  or  three  marks,  that  *■ 
bounded  the  jurisdiction  of  the  antient  (Jothic  courts  in  their  lowest  instance, 
or  fierding-courts,  so  called,  because  four  were  instituted  within  every  superior 
district  or  hundred.(m^  But  the  proceedings  on  a  writ  of  right  may  be  removed 
into  the  county-court  oy  a  precept  from  the  sheriff  called  a  toltyin)  "  quia  tollit 
atque  eximit  causam  e  curia  haronumy(o)  And  the  proceedings  in  all  other 
actions  may  be  removed  into  the  superior  courts  by  the  king's  writs  of  pone,(p) 
or  accedas  ad  curiam^  according  to  the  nature  of  the  8uit.(^)  After  judgment 
given,  a  writ  also  of  false  jiSginent(r)  lies  to  the  courts  at  Westminster  to  re- 
hear and  review  the  cause,  and  not  a  writ  of  error;  for  this  is  not  a  court  of 
record :  and  therefore,  in  some  of  these  vn*its  of  removal,  the  first  direction 
given  is  to  cause  the  plaint  to  be  recoi'ded,  recordari  facias  loquelam. 

III.  A  hundred-court  is  only  a  larger  court-baron,  being  held  for  all  the 
inhabitants  of  a  particular  hundred  instead  of  a  manor.  The  free  suitors  are 
here  also  the  judges,  and  the  steward  the  registrar,  as  in  the  case  of  a  court- 
haron.  It  is  likewise  no  court  of  record;  resembling  the  former  in  all  points, 
except  that  in  point  of  territory  it  is  of  greater  jurisdiction. (s)  This  is  said  by 
Sir  Edward  Coke  to  have  been  derived  out  of  the  county -court  for  the  ease  of 
the  people,  that  they  might  have  justice  done  to  them  at  their  own  doors, 
"Without  any  charge  or  loss  of  time;(f)  but  its  institution  was  probably  coeval 
with  that  of  hundreds  themselves,  which  were  formerly  observed(w)  to  have 
been  introduced,  though  not  invented,  by  Alfred,  being  derived  from  the  polity 


i<)  Co.  litt.  68.  (P)  See  Append.  Na  1. 1 3. 

I  ^)  Book  iL  ch.  4»  6^  and  22.  («)  F.  N.  B.  4, 70.    Finoh,  L.  444^  4i6. 

»)  Pinch,  248.  (')  F- N.  B.  18. 

'^)Stienihook<^/i»re(3WA.Ll,c.2.  (•)  Finch,  L.  24S.    4Jnst.a6t. 

^^  "J.  3, 4.    See  Append.  No.  I.  2  2.  (*)  2  Inrt.  71. 

preC  (»)  Book  L  p.  116. 


i«)Stienihoc 
r«)F.N.B.J 
(•)  3  Bep.  pr 


*  All  the  freeholders  of  the  king  were  called  barons ;  but  the  editor  is  not  aware  that 
it  appears  from  any  authority  that  this  word  was  ever  applied  to  those  who  held  free- 
holds of  a  subject.  See  an  account  of  the  ancient  barons,  ante^  I  book,  399,  n.  5.  It 
seems  to  be  the  more  obvious  explanation  of  thecourt-jbaron  that  It  was  the  court  of  the 
haroQ  or  lord  of  the  manor,  to  which  his  freeholders  owed  suit  and  service.  In  like 
manner,  we  say  the  king's  court  and  the  sherifiF's  court. — Christian. 

'The  writ  of  right  having  been  abolished,  (3  &  4  W.  IV,  c.  27,  s.  36,)  this  branch  of  ita 
Jurifidiction  no  longer  exists.— -EIerr. 
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of  the  antient  Germans.  The  centeni,  we  may  remember,  were  the  principal 
inhabitants  of  a  district  composed  of  different  villages,  originally  in  number  a 
*^51  ^^^^^^^y  but  afterwards  only  *called  by  that  name;(v;  and  ^ho  probably 
"'  gave  the  same  denomination  to  the  district  out  of  which  they  vi^ere 
chosen.  CaDsar  speaks  positively  of  the  judicial  power  exercised  in  t?ieir 
hundred-courts  and  courts-baron.  "  Principes  regionum  atque  pagorum"  (which 
we  may  fairly  construe,  the  lords  of  hundreds  and  manors)  "  inter  suos  jits 
dicunty  controversiasque  minuunf"{w)  And  Tacitus,  who  had  examined  their 
constitution  still  more  attentively,  informs  us  not  only  of  the  authority  of  the 
lords,  but  that  of  the  centeni^  the  hundredors,  or  jury ;  who  were  taken  out  of 
the  common  freeholders,  and  had  themselves  a  share  in  the  determination. 
"  EUguntur  in  conciliis  et  principes,  qui  jura  per  pagos  vicosque  reddunt :  centeni 
singulis,  explehe  comites,  consilium  simul  et  auctoritas,  absunt'\x)  This  hundred- 
court  was  denominated  hcereda  in  the  Gothic  con8titution.(y)  But  this  court,  as 
causes  are  equally  liable  to  removal  from  hence,  as  from  the  common  court- 
baron,  and  by  the  same  writs,  and  may  also  be  reviewed  by  writ  of  false  judg- 
ment, is  therefore  fallen  into  equal  disuse  with  regard  to  the  trial  of  actions.' 

IV.  The  county-court*  is  a  court  incident  to  the  jurisdiction  of  the  sheriff. 
It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages  under  the 
value  of  forty  shillings.(2r)  Over  some  of  which  causes  these  inferior  courts 
have,  by  the  express  words  of  the  statute  of  Gloucester,(a)  a  jurisdiction 
totally  exclusive  of  the  king's  superior  courts.  For  in  order  to  be  entitled  to 
sue  an  action  of  trespass  for  goods  before  the  kind's  justiciars,  the  plaintiff  is 
directed  to  make  affidavit  that  the  cause  of  action  does  really  and  bond  fide 
amount  to  40«. ;  which  affidavit  is  now  unaccountably  disused,(6)  except  in  the 

(•)  Omteni  eas  tinffulis  pagU  tunt,  idqut  ipnun  inier  8uo$        (9)  8tiernho(dc,  L  1,  c  2. 
tocantuTy  et^  quod  primo  numerU  fuitf  jam  namen  tt  honor        (")  4  Inst.  266. 
tML  Tac  <U  iior.  Germ.  o.  6.  (•)  6  Sdw.  I.  o.  8. 

(»)  Dc  BeU.  GalL  L  6,  c.  22.  (*)  2  Iniit.  891.    8  T.  B.  868.    Bao.  Abr.  Court  of  King*! 

(•)  De  Morib,  Germ,  c  13.  Bench,  A.  2. 

•  The  courts-baron  and  hundred-courts  have,  long  been  entirely  obsolete  as  courts  of 
civil  jurisdiction ;  and  the  statute  9  &  10  Vict.  c.  95  has  accordingly  empowerecl  the 
lords  of  any  hundred,  or  of  any  honour,  manor,  or  liberty  having  any  court  in  right 
thereof  in  which  debts  or  demands  may  be  recovered,  to  surrender  the  right  of  holding 
Buoh  courts  to  the  crown,  after  which  surrender  the  right  of  holding  such  courts  is  to 
cease  and  determine. — Kjsrr. 

*  As  to  the  county-court  in  general,  see  Com.  Dig.  County-Courts,  B.  3.  Bac.  Abr. 
Court,  County-Court.  Vin.  Abr.  Court,  County,  7  vol.  5.  4  Inst.  266.  No  action  can  be 
brought  in  the  coimty-court,  unless  the  cause  of  action  arose,  and  the  defendant  reside, 
within  the  county ;  and  if  that  be  not  the  case,  the  action  may  be  brought  in  the  supe- 
rior court,  although  for  a  sum  less  than  40«. ;  for  if  no  action  can  be  brou|;ht  in  the  in- 
ferior jurisdiction  for  so  small  a  debt,  the  plaintiff  is  not  therefore  to  lose  it.  Per  Lord 
Kenyon,  6  T.  R.  175.  8  T.  K.  235.  1  Bos.  &  P.  75.  1  Dowl.  &  R.  359.  So  if  the  con- 
tract be  made  on  the  high  seas,  as  for  wages,  it  cannot  be  recovered  in  the  county-court. 
1  B.  &  A.  223.  But  the  non-residence  of  the  plaintiff  within  the  jurisdiction  oonstitutes 
no  objection  at  common  law  to  his  proceeding  in  the  county-court,  (1  East,  352  0  though 
in  some  local  courts  of  request,  constituted  by  particular  sti^tutes,  both  plaintiff  and  de- 
fendant must  reside  within  the  jurisdiction.  8  T.  R.  236.  This  court  has  no  jurisdiction 
over  trespasses  bud  to  have  been  committed  in  et  canmis,  (per  Lord  Kenyon,  3  T.  R.  38;) 
because  the  county-court,  not  being  a  court  of  record,  cannot  fine  the  defendant.  Com. 
Big.  County  C.  8.  But  it  is  said  to  be  otherwise  when  the  proceedings  are  by  justicies. 
Com.  Dig.  County  C.  5.  The  writ  of  justicies  do6s  not,  however,  except  in  this  instance 
and  as  respects  the  amount  of  the  debt,  enlarge  the  sheriff's  jurisdiction.  1  Lev.  253. 
Vin.  Abr.  Court,  County,  D.,  a.  2,  pi.  6.  An  entire  debt  exceeding  405.  cannot  be  split, 
so  as  to  be  sued  for  in  this  court;  nor  can  the  creditor  falsely  acknowledge  satisfaction 
of  a  part  so  as  to  proceed  for  the  rest.  2  Inst.  312.  Palm.  564.  Com.  Dig.  County  C. 
8.  2  Roll.  a.  317,  pi.  1.  But  where  the  debt  has  really  been  reduced  by  payments 
under  40*.,  it  may  be  recovered  in  this  court.  Com.  Dig.  County  C.  8.  See  1  B.  &  P. 
223,  224.  No  capias  against  the  person  can  issue  out  of  this  court,  (Com.  Dig.  County 
C.  9 ;)  and  therefore  if  me  defendant  has  no  goods  the  plaintiff  is  without  remedy  there ; 
but  an  action  may  at  common  law  be  brought  in  the  superior  courts  on  a  judgment  ob- 
tained in  the  county-court,  and  thus,  ultimately,  execution  against  the  person  may  bo 
obtained.    Greenwood  on  Courts,  22.    Finch,  318.    F.  N.  B.  152.— Chitty. 
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court  of  oxcbequqr.*  The  statute  also  43  Eliz.  c.  6,  which  gives  the  juageB  in 
m&nj  personal  actions,  where  the  jury  assess  less  damages  than  405.,  a  powei- 
to  certify  the  same  and  ^abridge  the  plaintiff  of  his  full  costs,  was  also  p  ^,oq 
meant  to  prevent  vexation  by  litigious  plaintiffs ;  who  for  purposes  of  *■ 
mere  oppression  might  be  inclinable  to  institute  suits  in  the  superior  courts  for 
injuries  of  a  trifling  value.  The  county-court  may  also  hold  plea  of  many  real 
actions,  and  of  all  personal  actions  to  any  amount,  bv  virtue  of  a  special  writ 
called  a  jtisticies;  which  is  a  writ  empowering  the  sheriff  for  the  sake  of  de- 
spatch to  do  the  same  justice  in  his  county-couii;,  as  might  otherwise  be  had  at 
Westminster.Cc)  The  freeholders  of  the  county  are  the  real  judges  in  this 
court,  and  the  sheriff  is  the  ministerial  officer.  The  great  conflux  of  freeholders 
which  are  supposed  always  to  attend  at  the  county-court  (which  Spelman  calls 
fonan plebeice  justicice  et  theatrum  comitivce  potestatis)(d)  is  the  reason  why  all  acts 
of  parliament  at  the  end  of  every  session  were  wont  to  be  there  published  by 
the  sheriff  J  why  all  outlawries  of  absconding  offenders  are  there  proclaimed; 
and  why  all  popular  elections  which  the  freeholders  are  to  make,  as  formerly 
of  sheriffs  and  conservators  of  the  peace,  and  still  of  coroners,  verderore,  and 
knights  of  the  shire,  must  ever  be  made  in  pleno  comitatu,  or  in  full  county- 
court  By  the  statute  2  Edw.  VI,  c.  26,  no  county-court  shall  be  adjourned 
longer  than  for  one  month,  consisting  of  twenty-eight  days.  And  this  was 
also  the  antient  usage,  as  appears  from  the  laws  of  king  Edward  the  elder  ;(ef) 
"propositus  (that  is,  the  sheriff)  ad  quartam  circiter  septimanam  frequentem  populi 
fioncionem  celebrato:  cuiquejus  dicito;  litesque  singulas  dirimito.**  In  those  times 
the  county-court  was  a  court  of  great  dignity  and  splendour,  the  bishop  and- 
the  ealdorman,  (or  earl,)  with  the  principal  men  of  the  shire,  sitting  therein  to 
udminister  justice  both  in  lav  and  ecclesiastical  causes.^/)  But  its  dignity  was 
much  impaired  when  'the  oishop  was  prohibited  ana  the  earl  neglected  to 
attend  it.  And,  in  modern  times,  as  proceedings  are  removable  ffom  hence 
into  the  king's  superior  courts,  by  writ  of  pone  or  recordariy^g)  in  the  same 
manner  as  from '^'hundred-courts  and  courts-baron;  and  as  the  same  i-^o^ 
writ  of  false  judgment  may  be  had,  in  nature  of  a  writ  of  en  or;  this  *■ 
has  occasioned  the  same  disuse  of  bringing  actions  therein.* 

(«)  nncli,  818.    F.N.B.162.  if)  LL.  Xadffari,  c.  6. 

{*)GUm.v,eomaatm.  (f)V.N.B.70.    Finch,  446. 

OCll. 


*  And  in  any  of  the  superior  courts,  when  the  debt  sued  for  appears  on  the  face  of  the 
declaration,  [3  Burr.  1592,)  or  is  admitted  by  the  plaintiff  or  his  attorney,  (2  Bla.  Rep. 
7H)  or  proved  by  an  affidavit  of  the  defendant,  (4  T.  R.  495.  5  id.  64.  Tidd.  Prac.  8 
ed.  565,)  to  be  under  40«.,  and  the  plaintiff  may  recover  it  in  an  inferior  jurisdiction,  they 
will  stay  the  proceedings,  it  being  below  their  dignity  to  proceed  in  such  action.  But  the 
plaintiff  may  by  affidavit  show  that  the  debt  exceeds  40j.,  or  that  the  defendant  resided 
out  of  the  jurisdiction,  which  will  retain  the  cause  in  the  superior  court.  6  T.  R.  175. 
8  T.  R.  235.     1  B.  &  P.  75.     1  Dowl.  &  R.  359.— Ciiitty. 

•The  new  county-courts,  so  called  jp  contradistinction  to  the  county-courts  before 
mentioned,  were  established  by  the  statute  9  &  10  Vict.  c.  95.  They  at  first  possessed 
jnrisdiction  only  for  the  recovery  of  debts,  damages,  and  demands,  legacies  and  balances 
of  partnership  accounts,  where  the  sum  jsued  for  did  not  exceed  20/.  They  were  also 
charged  with  the  power  of  giving  a  landlord  possession  of  premises  where  the  tenant's 
term  had  determined  or  he  had  received  proper  notice  to  quit,  in  ca^es  in  which  the 
rent  did  not  exceed  502.  annually  and  no  nne  had  to  be  paid.  By  the  statute  13  &  14 
Vict.  c.  61,  their  jurisdiction  was  extended  to  actions  where  the  amount  sued  for  did  not 
exceed  50/.,  and,  if  the  litigants  consented  in  writing,  to  actions  for  any  amount  what- 
ever. By  this  statute  an  ajjpeal  was  also  given  against  the  decision  of  the  jud<re  on 
matter  of  law,  but  only  in  actions  for  sums  above  20/.  No  appeal  lies  from  his  decision 
in  matters  of  fact.  The  other  statutes  relating  to  this  branch  of  the  jurisdiction  of  these 
courts  are  the  12  &  13  Vict.  c.  101,  and  15  A  16  Vict.  c.  54.  They  have  no  jurisdiction, 
it  may  be  observed,  unless  the  parties  expressly  consent  in  writing  to  that  effect,  in 
actions  in  whi:ih  the  title  to  corporeal  or  incorporeal  hereditaments,  or  to  any  toll  or 
franchise,  or  in  which  the  validity  of  any  devise  or  bequest  under  a  will  or  settlement, 
may  come  in  question.  Actions  brought  for  a  malicious  prosecution,  for  libel  or  slander, 
<^minal  conversation,  or  seduction,  or  breach  of  promise  of  marriage,  are  expres'vly  ex- 
dnded. 
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These  arc  the  several  species  of  common-law  comets,  which,  though  dis- 
pexBod  universally  throughout  the  realm,  are  nevertheless  of  a  partial  jurisdic- 
tion, and  confined  to  particular  districts,  yet  communicating  with,  and,  as  it 
were,  members  of,  the  superior  courts  of  a  more  extended  and  general  nature ; 
which  are  calculated  for  the  administration  of  redressj  not  in  any  one  lordship, 
hundred,  or  county  only,  but  throughout  the  whole  kingdom  at  large.  Of 
which  sort  is, 

V.  The  court  of  csmmon  pieaSy  or,  as  it  is  freqnently  termed  in  law,  the  court 
of  common  bench. 

By  the  antient  Saxon  constitution,  there  w^s  only  one  superior  court  of 
justice  in  the  kingdom;  and  that  court  had  cognizance  both  of  civil  and 
spiritual  causes :  viz.,  the  wittena-gemote^  or  general  council,  which  assembled 
annually  or  oftener^  wherever  the  king  kept  his  Christmas,  Easter,  or  Whitsun- 
tide, as  well  to  do'  private  justice  as  to  consult  upon  public  business.  At  the 
conquest  the  ecclesiastical  jurisdiction  was  diverted  into  another  channel ;  and 
the  Conqueror,  fearing  danger  from  these  annual  parliaments,  contrived  also  to 
separate  their  ministerial  power,  as  judges,  from  their  deliberative,  as  coun- 
sellors to  the  crown.  He  therefore  established  a  constant  court  in  his  own  hall, 
thence  called  by  Bracton,(A)  and  other  antient  authors,  aula  regia,  or  aula  regis. 
This  court  was  composed  of  the  king's  great  officers  of  state  resident  in  his 
palace,  and  usually  attendant  on  his  person ;  such  as  the  lord  high  constable 
and  lord  mareschal,  who  chiefly  presided  in  matters  of  honour  and  of  arms ; 
determining  according  to  the  law  military  and  the  law  of  nations.  Besides  these, 
there,  were  the  lord .  high  steward,  and  lord  great  chamberlain ;  the  steward  of 
*881  ^^^  household;  the  lord  chancellor,  whose  peculiar  *busin ess  it  was  to 
J  keep  the  king's  seal,  and  examine  all  such  writs,  grants,  and  letters  as 
were  to  pass  under  that  authority;  and  the  lord  high  treasurer,  who  was  the 
principal  adviser  in  all  matters  relating  to  the  revenue.  These  high  officers 
were  assisted  by  certain  persons  learned  in  the  laws,  who  were  called  the 
king's  iusticiars  or  justices,  and  by  the  greater  barons  of  parliament,  all  of 
whom  had  a  seat  in  the  aula  regia,  and  formed  a  kind  of  court  of  appeal,  or 
rather  of  advice,  in  matters  of  great  moment  and  difficulty.  All  these  in  their 
several  departments  transacted  all  secular  business  both  criminal  and  civil,  and 
likewise  the  matters  of  the  revenue :  and  over  all  presided  one  special  magis- 
trate, called  the  chief  jufeticiar,  or  capitalis  justiciarius  totius  Anglice;  who  was 
also  the  principal  minister  Of  state,  the  second  man  in  the  kingdom,  and  by 
virtue  of  his  office  guardian  of  the  realm  in  the  king's  absence.  And  this  officer 
it  was  who  principally  determined  all  the  vast  varietv  of  causes  that  arose  in 
this  extensive  jurisdiction,  and  from  the  plenitude  of  his  power  grew  at  length 
both  obnoxious  to  the  people,  and  dangerous  to  the  government  which  em- 
ployed him.(i) 

This  great  universal  court  being  bound  to  follow  the  king's  household  in  all 
his  progresses  and  expeditions,  the  trial  o£  common  causes  therein  was  fonnd 
very  burdensome  to  the  subject.  Wherefore  king  John,  who  dreaded  also  the 
power  of  the  justiciar,  very  readily  consented  to  that  article  which  now  forms 
the  eleventh  chapter  of  magna  carta,  and  enacts,  "  that  communia  placita  non 

(*)  L.  3,  tr.  1,  c  7.  (()  Spelm.  GIoob.  831,  832, 888.    OUb.  Hist  0.  P.  intiod.  17. 

The  judges  must  be  barristers  of  seven  years'  standing.  The  judge  decides  all  ques- 
tions as  well  of  fact  as  of  law,  unless  one  or  other  of  the  parties  to  the  action  has  de- 
manded a  jury  for  the  trial  of  matters  of  fact, — ^which  in  actions  for  sums  above  5/.  may 
be  obtained  as  of  right,  and  consists  of  five  jurors  summoned  from  the  district  where 
the  court  is  holden. 

The  court  is  a  court  of  record.  It  is  held  once  a  month.  And,  to  encourage  parties 
to  renort  to  this  tribunal,  the  plaintiif  in  the  superior  courts  (in  suits  in  which  they  have 
concurrent  jurisdiction)  does  not  recover  his  costs  in  actions  of  contract  where  he  reco- 
vers no  more  than  20/.,  and  in  actions  of  tort  where  he  recovers  no  more  than  5^.,  un- 
less the  judge  of  the  superior  court  who  tries  the  cause  certifies  for  costs,  or  it  appeal's 
lo  the  court  that  there  was  sufficient  reason  for  bringing  the  action  in  the  superior 
rourt. — Stewart. 
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seqmnfur  curiam  regis,  sed  teneantur  in  aliquo  loco  certo"  This  certain  place  was 
established  in  Westminster  hall,  the  place  where  the  auln  regis  x^figinully  sat, 
when  the  king  resided  in  that  city;  and  there  it  hath  ever  since  continued. 
And  the  court  being  thus  rendered  tixed  and  stationary,  the  judges  became  so 
too,  and  a  chief  with  other  justices  of  the  common  pleas  was  thereupon  ap- 
pointed; with  jurisdiction  to  hear  and  determine  all  pleas  of  land,  and  injuries 
merely  civil,  between  subject  and  subject.  Which  critical  establishment  of  thi*^ 
principal  court  of  *common  law,  at  that  particular  juncture  and  that  par-  ^^nq 
tieular  place,  gave  rise  to  the  inns  of  court  in  its  neighbourhood ;  and,  ^ 
thereby  collecting  together  the  whole  body  of  the  common  lawyers,  enabled  the 
law  itself  to  withstand  the  attacks  of  the  canonists  and  civilians,  who  laboured  to 
extirpate  and  destroy  it.(^j)  This  precedent  was  soon  after  copied  by  king 
Philip  the  Pair  in  Prance,  who  about  the  year  1302  fixed  the  parliament  at 
Paris  to  abide  constantly  in  that  metropolis;  which  before  used  to  follow  the 
person  of  the  king  wherfever  he  went,  and  in  which  he  himself  used  frequently 
to  decide  the  causes  that  were  there  depending;  but  all  were  then  referred  to 
the  sole  cognisance  of  the  parliament  and  its  learned  judges.( A)  And  thus  also 
in  1495  the  emperor  Maximilian  I.  fixed  the  imperial  chamber  (which  before 
always  travelled  with  the  court  and  household)  to  be  tjonstantly  held  at  Worms, 
from  whence  it  was  afterwards  translated  to  Spires. (0 

The  aula  regia  being  thus  stripped  of  so  considerable  a  branch  of  its  juris- 
diction, and  the  power  of  the  chief  justiciar  being  also  considerably  curbed  by 
many  articles  in  the  great  charter,  the  authority  of  both  began  to  decline  apace 
under  the  long  and  troublesome  reign  of  king  Henry  III.  And,  in  further  pur- 
suance of  this  example,  the  other  several  officers  of  the  chief  justiciar  were, 
under  Edward  the  Pirst,  (who  new-modelled  the  whole  frame  of  our  judicial 
polity,)  subdivided  and  broken  into  distinct  courts  of  judicature.  A  court  of 
chival^  was  erected,  over  which  the  constable  and  mareschal  presided ;  as  did 
the  steward  of  the  household  over  another,  constituted  to  regulate  the  king's 
domestic  servants.  The  high  steward,  with  the  barons  of  parliament,  formed 
an  august  tribunal  for  the  trial  of  delinquent  peers ;  and  the  barons  reserved  to 
themselves  in  parliament  the  right  of  reviewing  the  sentences  of  other  courts 
in  the  last  resort.  The  distribution  of  common  justice  between  man  and  man 
was  thrown  into  so  provident  an  order,  that  the  great  judicial  officers  were 
*made  to  form  a  check  upon  each  other:  the  court  of  chancery  issuing  r^iiAti 
all  original  writs  under  the  great  seal  to  the  other  courts ;  the  common  ^ 
pleas  being  allowed  to  determine  all  causes  between  private  subjects ;  the  exche- 
quer managing  the  king's  revenue;  and  the  court  or  king's  bench  retaining  all 
the  jurisdiction  which  was  not  cantoned  out  to  o.ther  courts,  and  particularly 
the  superintendence  of  all  the  rest  by  way  of  appeal ;  and  the  sole  cognizance 
of  pleas  of  the  crown  or  criminal  causes.  Por  pleas  or  suits  are  regularly 
divided  into  two  sorts :  pleas  of  the  crown,  which  comprehend  all  crimes  and 
misdemeanours,  wherein  the  king  (on  behalf  of  the  publicj  is  the  plaintiff;  and 
ccmmon  pleas,  which  include  all  civil  actions  depending  oetween  subject  and 
subject.  The  former  of  these  were  the  proper  object  of  the  jurisdiction  of  the 
court  of  king's  bench ;  the  latter  of  the  court  of  common  pleas>  which  is  a 
court  of  record,  and  is  styled  by  Sir  Edward  Coke(m)  the  lock  and  key  of  the 
common  law ;  for  herein  only  can  real  actions,  that  is,  actions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought :  and  all  other,  or 
personal,  pleas  between  man  and  man,  are  likewise  here  determined ;  though 
in  most  of  fA^m  the  king's  bench  has  also  a  concurrent  authority.' 

The  judges  of  this  court  are  at  present(n)  four  in  number,  one  chief  and  three 

(0  8m  buck  L  introd.  3 1.  («)4Inst99. 

(^  Mod.  Un.  Hist.  xxiiL  300.  (■)  King  James  I.  daring  the  grratftr  part  of  hia  reign  up* 

<*)  Ibid.  xxlx.  40.  polntod  fire  Judges  in  tlie  courts  of  King's  Bench  and  Com- 

'  The  jurisdiction  of  each  court  is  so  well  established  that  at  this  day  the  court  of 
King's  Bench  cannot  be  authorized  to  determine  a  mere  real  action,  so  neither  can 
the  court  of  Common  Pleas  to  inquire  of  felony  or  treason.  Hawk.  b.  2,  ch.  1,  s.  4. 
B«c.  Abr.  Courts,  A.  The  King's  Bench,  however,  tries  titles  to  land  by  the  action  of 
ejectinent.--CHiTTY. 
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puisne  justices,  created  by  the  king's  letters-patent,  who  sit  every  day  in  the 
four  terms  to  hear  and  determine  all  matters  of  law  arising  in  civil  causes, 
whether  real,  personal,  or  mixed  and  compounded  of  both.  These  it  takes 
Qognizance  of,  as  well  originally  as  upon  removal  from  the  inferior  courts  before 
mentioned.  But  a  writ  of  error,  in  the  nature  of  an  appeal,  lies  from  this  court 
into  the  court  of  king's  bench." . 

^, -|  *VI.  The  court  of  king's  bench  (so  called  because  the  king  used  for- 
•^  merly  to  sit  there  in  person,(o)  the  style  of  the  court  still  being  coram 
ipso  regey  is  the  supreme  court  of  common  law  in  the  kingdom;  consisting 
of  a  chief  justice  ana  three  puisne  justices,  who  are  by  their  o&ce  the  sovereign 
conservators  of  the  peace  and  supreme  coroners  of  the  land.  Yet,  though  the 
king  himself  used  to  sit  in  this  court,  and  still  is  supposed  so  to  do,  he  did  not, 
neither  by  law  is  he  empowered(^)  to,  determine  any  cause  or  motion,  but  by 
the  mouth  of  his  judges,  to  whom  he  hath  committed  his  whole  judicial  author- 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the  aula  regia,  is  not, 
nor  can  be,  from  the  very  nature  and  constitution  of  it,  fixed  to- any  certain 
place,  but  may  follow  the  king's  person  wherever  he  goes :  for  which  reason  all 
process  issuing  out  of  this  court  in  the  king's  name  is  returnable  "ubicunque 
fuerimus  in  AngliaJ*  It  hath  indeed,  for  some  centuries  past,  usually  sat  at  West- 
minster, being  an  antient  palace  of  the  crown ;  but  might  remove  with  the  king 
to  York  or  Exeter,  if  he  thought  proper  to  command  it.  And  we  find  that, 
after  Edward  I.  had  conquered  Scotland,  it  actually  sat  at  Roxburgh. (r)  And 
this  movable  quality,  as  well  as  its  dignity  and  power,  are  fully  expressed  by 
Bracton  when  he  says  that  the  justices  of  this  court  are  "capitaleSy  getierales, 
jierpetuij  et  majores  ;  a  latere  regis  residentes,  qui  omnium  aliorum  corrigere  tenentur 
tnjurias  et  errores*\s)  And  it  is  moreover  especially  provided  in  the  ariiculi 
super  cartas f(t)  that  the  king's  chancellor,  and  the  justices  of  his  bench,  shall 
follow  him,  BO  that  he  may  have  at  all  times  near  unto  him  some  that  bo  learned 
in  the  laws. 

moD  Plms,  for  th«  benefit  of  a  casting  Toioe  in  case  of  a  .  After  its  dissolution  king  Kdvard  T.  freqaenUj  sat  in  Um 

diflen^uoe  in  opinion,  and  that  the  circuits  might  at  all  times  court  of  King's  Bench,  (see  the  records  cited  in  2  Barr.  b61 ;) 

be  ftilly  8upp]i«Hl  with  Judges  of  the  superior  courts.    And  and  in  Later  times  James  I.  is  said  to  have  stt  tliore  la 

in  subsequent  reigns,  upon  the  permanent  indisposition  of  a  person,  but  was  infinrmed  bj  his  Judges  that  he  could  kX 

Judge,  a  fifth  hath  been  sometimes  appointed.  Sir  T.  Bajm.  deliver  an  opinion. 

476.  («)  4  Inst  71. 

(•)4Tn8t.73.  {r)M.20.  21  Edw.  L    Hal^  Hist  C  U  200. 

(p)  See  book  i.  ch.  7.    The  king  used  to  decide  causes  in  (•)  L.  3,  c.  10. 

person  in  the  nuia  regia,  •**In  curia  domini  regii  ipte  in  (*)  28  £dw.  I.  o.  6. 
propria  ptnona  j'xra  dcoemiU*    Dial,  de  Scacch.  L  1,  {  4. 

^The  court  now  consists  of  five  judges,  one  chief  and  ioMt  pvisnh  justices.  Until  the 
statute  11  Geo.  IV.  and  1  W.  IV.  c.  70,  an  appeal  lay  from  the  judgment  of  this  court 
to  the  court  of  King's  Bench  ;  hut  now  the  appeal  for  error  in  law  is-to  the  justices  of 
the  court  of  Queen's  Bench  and  barons  of  the  exchequer,  in  the  exchequer-<;hamber, 
from  whose  judgment  an  appeal  lies  only  to  the  house  of  lords. — Stewart. 

•This  court  is  called  the  Queen's  Bench  in  the  reign  of  a  queen ;  and  during  the  pro- 
tectorate of  Cromwell  it  was  styled  the  upper  bench. — Christian. 

^  Ijord  Mansfield,  in  2  Burr.  851,  does  not  moan  to  say,  nor  do  the  records  there  cited 
warrant  the  conclusion,  that  Edward  I.  actually  sat  in  the  King's  Bench.  Dr.-  lienry,  in 
his  very  accurate  History  of  Great  Britain,  informs  us  that  he  has  found  no  in.stance  of 
any  of  our  kings  sitting  in  the  court  of  justice  before  Edward  IV.  "And  Edward  IV.," 
he  says,  "  in  the  second  year  of  his  reign,  sat  three  days  together  during  Michaelmiijs  Term 
in  the  court  of  King's  Bench ;  but  it  is  not  said  that  he  interfered  in  the  business  of  the 
court ;  and,  as  he  was  then  a  very  young  man,  it  is  probable  that  it  was  his  intention  to 
learn  in  what  manner  justice  was  administered,  rather  than  to  act  the  part  of  a  judge." 
6  vol.  282,  4 to  edit.  Lord  Coke  says  that  the  words  in  magna  caria^  (|c.  29,)  nee  super  eum 
ibimus  nee  super  eum  miitemtu  nut,  &c.,  signify  that  we  shall  not  sit  in  judgment  ourselves, 
nor  send  our  commissioners  or  judges  to  try  him.  2  Inst.  46.  But  that  this  is  an  erro- 
neous construction  of  these  words  appears  from  a  charter  granted  by  king  John  in  the 
sixteenth  year  of  his  reign,  which  is  thus  expressed : — Nee  super  eos  per  vim  vsl  per  arma 
ibimus  nisi  per  legem  regni  nosiri  vel  per  judicium  parium  suarum.  See  Introd.  to  Bl.  Mag. 
Ch.  p.  13.  Statutes  and  charters  in  pari  malerid  must  be  construed  by  a  reference  to  each 
other;  and  in  the  more  ancient  charter  the  meaning  is  clear  that  the  king  will  not  pro- 
oeed  with  violence  against  his  subjects  unless  justined  by  the  law  of  his  kingdom  or  by 
tk  judgment  of  their  peers. — Christian. 
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♦The  juriBdiction  of  this  court  is  very  high  and  transcendent.  It  keeps  ^  ,n  ^ ,, 
all  inferior  jurisdictions  within  the  bounds  of  their  authonty,  and  may  ^  "" 
either  remove  their  proceedings  to  be  determined  here,  or  prohibit  their  pro- 
gress below.  It  superintends  ail  civil  corporations  in  the  kingdom.  It  com- 
mands magistrates  and  others  to  do  what  their  duty  requires,  in  every  case 
where  there  is  no  other  specific  remedy.  It  protects  the  liberty  of  the  subject, 
by  speedy  and  summary  interposition.  It  takes  cognizance  both  of  criminal 
and  civil  causes :  the  former  in  what  is  called  the  crown  side,  or  crown  office ; 
the  latter  in  the  plea  side  of  the  court.  The  jurisdiction  of  the  crown  side  is 
not  our  present  business  to  consider :  that  will  be  more  properly  discussed  in 
the  ensuing  book.  But  on  the  plea  side,  or  civil  branch,  it  hath  an  original 
iurisdiction  and  cognizance  of  all  actions  of  trespass  or  other  injury  alleged  to 
be  committed  vi  et  armis ;  of  actions  for  forgery  of  deeds ;  maintenance,  con- 
spiracy, deceit,  and  actions  on  the  case  which  allege  any  falsity  or  fraud ,  all  of 
which  savour  of  a  criminal  nature,  although  the  action  is  brought  for  a  civil 
remedy;  and  make  the  defendant  liable  in  strictness  to  pay  a  fine  to  the  king, 
as  well  as  damages  to  the  injured  party. (u)  The  same  doctrine  is  also  now 
extended  to  all  actions  on  the  case  whatsoever  :(w)  but  no  action  of  debt  or 
detinue,  or  other  mere  civil  action,  can  by  the  common  law  be  prosecuted  by  any 
subject  in  this  court  by  original  writ  out  of  chancery  ;(a;)"  though  an  action  of 
debt  given  by  statvte  may  be  brought  in  the  king's  bench  as  well  as  in  the 
common  pleas.(y)  And  yet  this  court  might  always  have  held  plea  of  any  civil 
action,  (other  than  actions  real,)  provided  the  defendant  was  an  officer  of  the 
court;  or  in  the  custody  of  the  marshal,  or  prison-keeper,  of  this  court,  for  a 
breach  of  the  peace  or  any  other  ofience.(2:^  And,  in  process  of  time,  it  began 
by  a  fiction  to  hold  plea  of  all  personal  actions  whatsoever,  and  has  continued 
to  do  so  for  ages  :(a)  it  being  surmised  that  the  defendant  is  arrested  for 
^a  supposed  trespass,  which  he  never  has  in  reality  committed ;  and,  being  |.;^^^ 
thus  m  the  custody  of  the  marshal  of  the  court,  the  plaintiff  is  at  liberty  ^ 
to  proceed  against  him  for  any  other  personal  injury :  which  surmise,  of  being 
in  the  marshars  custody,  the  defendant  is  not  at  liberty  to  dispute.(6)  And 
these  fictions  of  law,  though  at  first  they  may  startle  the  student,  he  will  find 
npon  ftirther  consideration  to  be  highly  beneficial  and  useful ;  especially  as  this 
maxim  is  ever  invariably  observed,  that  no  fiction  shall  extend  to  work  an 
injury ;  its  proper  operation  being  to  prevent  a  mischief,  or  remedy  an  incon- 
venience, that  might  result  from  the  general  rule  of  law.(c)  So  true  it  is,  that 
infietiane  juris  semper  subsistit  cequitas*(d)  In  the  present  case,  it  gives  the  suitor 
his  choice  of  more  than  one  tribunal  before  which  he  may  institute  his  action ; 
and  prevents  the  circuity  and  delay  of  justice,  by  allowing  that  suit  to  bo 
onginaily,  and  in  the  first  instance,  commenced  in  this  court,  which,  after  a 
determination  in  another,  might  ultimately  be  brought  before  it  on  a  writ  of 
en  or." 

For  this  court  is  likewise  a  court  of  appeal,  into  which  may  be  removed  by 
writ  of  error  all  determinations  of  the  court  of  common  pleas,  and  of  all  in- 
ferior courts  of  record  in  England ;  and  to  which  a  writ  of  error  lies  also  firom 
the  court  of  king's  bench  in  Ireland.  Yet  even  this  so  high  and  honourable 
court  is  not  the  dernier  resort  of  the  subject;  for,  if  he  be  not  satisfied  with  any 
detennination  here,  he  may  remove  it  oy  writ  of  error  into  the  house  of  lords, 

(•)  nadir  !<•  1^  8  Ii»t  83-  Dy^eniU  de  eourta  c.  bank        (»)  Thus  too  in  the   drU.  law;  eofifra  JUsUonem  non 

kroif,  admittitttr  probaHo:  0uid  emm  djioorti  pr&baHo  veritaHt, 

MW.if.1LM,92.    1  Unj,  Pnust.  B«g.  508.  vM  JieUo aSoernu  veritatem  fingO.    Nam  JieHo  nOa atiui 

{')AlimL  78.    Tiye't  Jot  riUsar.  101.  eat,  quam  Itgit  adeertm  verUatem  in  rt  pottSbOi  ex  iutta 

(»)Cntfa.23L  eawaditpodtio.    Onthq/^red.iniy:m,LZ. 

<•)  4  Inst.  71.  (•)8Rep.aO.    8  BoU.  Itoi».  A02. 

(•)lUd.72.  (il)llR«l>.51.    Co.  Liu.  150. 

»  This  is  not  the  present  practice.    R.  T.  Hardw.  317.    Tidd's  Prao.  8  ed.  97.— Chittt.  " 
"But,  as  there  is  no  reason  for  doing  that  indirectly  which  may  be  done  directly,  it 
was  considered  expedient  to  abolish  this  among  other  legal  fictions,  (2  W.  IV.  c.  39,) 
and  the  mode  of  commencing  an  action  has  for  some  time  been  and  is  now,  uniform  in 
all  the  superior  courts. — Stewart. 
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or  the  court  of  exchequer  chamber,  as  the  case  may  happen,  according  to  the 
nature  of  the  suit  and  the  manner  in  which  it  has  been  prosecuted." 

VII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court  of  king's 
bench,  but  to  the  common  pleas  also :  but  I  have  chosen  to  consider  it  in  this 
order  on  account  of  its  double  capacity  as  a  court  of  law  and  a  court  of  equity 
^^^  *also.  It  is  a  very  antient  court  of  record,  set  up  by  William  the  Con- 
J  querer,(«)  as  a  part  of  the  aula  regia,(f)  though  regulated  and  reduced 
to  its  present  order  by  king  Edward  I.,(5'J  and  intended  principally  to  order 
the  revenues  of  the  crown,  and  to  recover  tne  king's  debts  and  dutie8.(A)  It  is 
called  the  exchequer,  scaccJuiriuniy  from  the  checked  cloth,  resembling  a  chess- 
board, which  covers  the  table  there,  and  on  which,  when  certain  of  the  king's 
accounts  are  made  up,  the  sums  are  marked  and  scored  with  counters.  It  con- 
sists of  two  divisions :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  these  commentaries  have  no  concern ;  and  the  court 
or  judicial  part  of  it,  which  is  again  subdivided  into  a  court  of  equity  and  a  court 
of  common  law." 

The  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord 
treasurer,  the  chancellor  of  the  exchequer,  the  chief  baron,  and  three  puisn^ 
ones.  These  Mr.  Selden  conjectures(i)  to  have  been  antiently  made  out  of  such 
as  were  barons  of  the  kingdom,  or  parliamentaiy  barons ;  and  thence  to  have 
derived  their  name;  which  conjecture  receives  great  strength  from  Bracton's 
explanation  of  magna  carta,  c.  14,  which  directs  that  the  earls  and  barons  be 
amerced  by  their  peers;  that  is,  says  he,  by  the  barons  of  the  exchequer.(A) 
The  primary  and  original  business  of  this  court  is  to  call  the  king's  debtors  to 
account,  by  bill  filed  oy  the  attorney-general ;  and  to  recover  any  lands,  tene- 
ments, or  hereditaments,  any  goods,  chattels,  or  other  profits  or  benefits, 
belonging  to  the  crown.*  So  that  by  their  original  constitution  the  jurisdiction 
of  the  court  of  common  pleas,  king's  bench,  and  exchequer  was  entirely 
separate  and  distinct :  the  common  pleas  being  intended  to  decide  all  contro- 
versies between  subject  and  subject;  the  king's  bench  to  correct  all  crimes  and 
misdemeanours  that  amount  to  a  breach  of  the  peace,  the  king  being  then  plain- 
tiff, as  such  offences  are  in  open  deroffation  of  the  jura  regalia  of  his  crown ; 
*451  ^^^  *^®  exchequer  to  adjust  *ana  recover  his  revenue,  wherein  the  king 
J  also  is  plaintiff,  as  the  withholding  and  non-payment  thereof  is  an  injury 
to  hiB  jura  fiscalia.  But,  as  by  a  fiction  almost  all  sorts  of  civil  actions  are  now 
allowed  to  be  brought  in  the  king's  bench,  in  like  manner  by  another  fiction  all 
kinds  of  personal  suits  may  be  prosecuted  in  the  court  of  exchequer.    For  aa 

(•)  Lamb.  ArOuioH.  24.  (*)  4  Inst  10&-116. 

Y)  Madox  Hift  Exch.  109.  (<)  Tit.  Hon.  2,  6, 16. 

(f)  Spelm.  GuO.  J.  in  cod,  Ug.  veL  apud  Wnklns.  (*)  L,  3,  fr.  2,  c.  1,  S  3. 

"  The  appeal  from  the  King's  or  Queen's  Bench  is  now  in  all  cases  to  the  juBtices  of 
the  Common  Pleas  and  barons  of  the  exchequer,  in  the  exchequer-chamber,  from  whose 
judgment  an  appeal  lies  to  the  house  of  lora8.~-STEWART. 

*^  Though  this  court  is  inferior  in  rank  as  well  to  the  court  of  Common  Fleas  as  the 
King's  Bench,  and  though,  in  general,  a  subject  has  a  right  to  resort  to  either  of  the 
superior  courts  for  the  redress  of  a  civil  ii\jurv,  yet  this  court,  having  an  original,  and  in 
many  cases  an  exclusive,  jurisdiction  in  fiscal  matters,  will  not  permit  questions,  in  the 
decision  of  which  the  king's  revenue  or  his  ofilcers  are  interested,  to  be  discussed  be- 
fore any  other  tribunal ;  and  therefore,  if  an  action  of  trespass  against  a  revenue-officer 
for  hb  conduct  in  the  execution  of  his  office  be  brought  in  the  court  of  Common  Pleas 
or  King's  Bench,  it  may  be  removed  into  the  office  of  pleas  of  this  court  of  exchequer. 
1  Anstr.  205.  Hardr.  176.  Parker,  143.  1  Price,  206,  8  Price,  684.  Manning's  Ex- 
chequer Prac.  161,  164,  n.  On  such  occasions  the  court  interposes  on  motion,  by  order- 
ing the  proceeding  to  be  removed  into  the  office  of  pleas,  which  order  operates  by  way 
of  injunction.  The  usual  order  in  cases  of  this  nature  is  that  the  action  be  removed 
out  of  the  King's  Bench  or  Common  Pleas,  or  other  court  in  which  tt  is  depending,  into 
the  office  of  pleas,  and  that  it  shall  be  there  in  the  same  forwardness  as  in  the  court  out 
of  which  the  action  is  removed.  This  order,  however,  does  not  operate  as  a  certiorari  to 
remove  the  proceedings,  but  as  a  personal  order  on  the  party  to  stay  them  there,  and,  of 
rourse,  calls  on  the  defendant  in  the  action  to  appear,  accept  a  decbu'ation,  and  put  the 
]>laintiff  in  the  same  state  of  forwardness  in  the  office  of  pleas  as  he  was  in  the  other 
fourt.  Per  Eyre,  Ch.  B.  1  Anstr.  205,  in  notes. — Chittt. 
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all  the  officers  and  miniBters  of  this  court  have,  like  those  of  other  superior 
eoorts,  the  privilege  of  suing  and  being  sued  only  in  their  own  court ;  so  also 
the  king's  debtors  and  farmers,  and  all  accomptants  of  the  exchequer,  are  privi- 
leged to  sue  and  implead  all  ma,^ner  of  persons  in  the  same  court  of  equity  that 
they  themselves  are  called  into.  They  have  likewise  privilege  to  sue  and  im- 
plead one  another;  or  any  stranger,  in  the  same  kind  of  common-law  actions 
(where  the  personalty  only  is  concerned)  as  are  prosecuted  in  the  court  of  com- 
mon pleas. 

This  gives  original  to  the  common-law  part  of  their  jurisdiction,  which  was 
established  merely  for  the  benefit  of  the  king's  accomptants,  and  is  exercised 
by  the  barons  only  of  the  exchequer,  and  not  the  treasurer  or  chancellor.  The 
writ  upon  which  all  proceedings  here  are  grounded  is  called  a  quo  minus :  in 
which  the  plaintiff  suggests  that  he  is  the  king's  farmer  or  debtor,  and  that  the 
defendant  hath  done  him  the  injury  or  damage  complained  of;  quo  minus  suf- 
ficiens  existit,  by  which  he  is  less  able  to  pay  the  king  his  debt  or  rent.  And 
these  suits  are  expressly  directed,  by  what  is  called  the  statute  of  Eutland,(/) 
to  be  confined  to  such  matters  only  as  specially  concern  the  king  or  his  minis- 
ters of  the  exchequer.  And  by  the  artictUi  super  cartaSj(m)  it  is  enacted,  that 
no  common  pleas  be  thenceforth  holden  in  the  exchequer  contrary  to  the  form 
of  the  great  charter.  But  now,  by  the  suggestion  of  privilege,  any  person  may 
be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  accomptant.  The 
surmise,  of  being  debtor  to  the  king,  is  therefore  become  matter  of  form  and 
mere  words  of  course,  and  the  court  is  open  to  all  the  nation  equally."  The  same 
holds  with  regard  to  the  equity  side  of  the  court :  for  there  any  person  may  file 
*a  bill  against  another  upon  a  bare  suggestion  that  he  is  the  king^s  riti±a 
accomptant ;  but  whether  ne  is  so,  or  not,  is  never  controverted.  In  this  •  L 
court  on  the  equity  side,  the  clergy  have  long  used  to  exhibit  their  bills  for  the 
non-payment  of  tithes ;  in  which  case  the  surmise  of  being  the  king's  debtor  is 
no  notion,  they  being  bound  to  pay  him  their  first-fruits  and  annual  tenths. 
But  the  chancery  has  of  late  years  obtained  a  large  share  in  this  business. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to  the  house  of 
peers ;  out  from  the  common-law  side,  in  pursuance  of  the  statute  31  Edw.  Ill 
c.  12,  a  writ  of  error  must  be  first  brought  into  the  court  of  exchequer  cham 
l>er.    And  from  the  determination  there  had,  there  lies,  in  the  dernier  resort,  a 
writ  of  error  to  the  house  of  lords." 

Vlll.  The  high  court  of  chancery  is  the  only  remaining,  and  in  matters  of 
ciril  property  by  much  the  most  important  of  any,  of  the  king's  superior  and 
original  courts  of  justice.  It  has  its  name  of  chancery,  cancdlariay  from  the 
judge  who  presides  here,  the  lord  chancellor,  or  canceUarius;  who,  Sir  Edward 
Coke  tells  us,  is  so  termed  a  cancellando,  from  cancelling  the  king's  letters 
patent  when  panted  contrary  to  law,  which  is  the  highest  point  ot  his  juris- 
diction.(n)"    lout  the  office  and  name  of  chancellor  (however  derived)  was 

(0 10  Edw.  I.  c.  11.  (•)28Bdw.I.c.4.  (•)4lBal.88. 

"This  fiction  has  been  for  some  time  abolished.    2  W.  IV.  c.  39. — Stbwart. 

^By  the  31  Edward  III.  c.  12,  this  court  of  appeal  is  to  consist  of  the  chancellor  and 
treasurer,  and  such  justices  and  sage  persons  a&  they  shall  think  fit.  It  is  altered  by  31 
Eliz.  c  1,  16  Car.  IL  c.  2,  20  Car.  II.  c.  4,  from  which  it  appears  that  the  court  may 
consist  of  both  the  chief  justices,  or  one  of  them,  or  of  the  chancellor,  provided  the 
chancellor  is  present  when  the  judgment  is  given.  See  the  proceedings  in  the  case  of 
Johnstone  tw.  Sutton  in  this  court.    1  T.  R.  493. — Chittt. 

But  by  statute  5  Vict.  c.  5  its  jurisdiction  as  a  court  of  equity  was  transferred  to  the 
court  of  chancery;  and  it  is  now  only  a  court  of  law  and  revenue,  with  five  judges, — a 
chief  and  four  puisn^  barons, — ^like  the  courts  of  Queen's  Bench  and  Common  Pleas. 
From  the  judgment  of  this  court  an  appeal  lies  to  the  justices  of  the  Queen's  Bench  and 
Common  Pleas,  sitting  as  the  court  of  exchequer  chamber ;  and  from  that  court  an 
appeal  lies  to  the  house  of  lords. — Kerr. 

^  According  to  the  opinion  of  several  learned  authors,  fas  Mr  Cambden,  in  his  Bri- 
tannia, and  Vr,  Cowell,  in  his  Interpreter,  have  observed,)  the  chancery  had  its  name 
originally  from  certain  bars  laid  one  over  another  crosswise,  like  a  lattice,  wherewith  it 
was  environed  to  keep  off"  the  press  of  the  people,  and  not  to  hinder  the  view  of  those 
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certainly  known  to  the  courts  of  the  Eoman  emperors :  where  it  originally 
seems  to  have  signified  a  chief  scribe  or  secretary,  who  was  afterwards  invested 
with  several  judicial  powers,  and  a  general  superintendency  over  the  rest  of  the 
oflficers  of  the  prince.  From  the  Roman  empire  it  passed  to  the  Roman  church, 
ever  emulous  of  imperial  state ;  and  hence  every  bishop  has  to  this  day  his 
chancellor,  the  principal  judge  of  his  consistory.  And  wiien  the  modem  king- 
doms of  Europe  were  established  upon  the  ruins  of  the  empire,  almost  every 
state  preserved  its  chancellor,  with  different  jurisdictions  and  dignities,  ac- 
cording to  their  different  constitutions.  But  in  all  of  them  he  seems  to  have 
had  the  supervision  of  all  charters,  letters,  and  such  other  public  instruments 
6f  the  crown  as  were  authenticated  in  the  most  solemn  manner :  and  therefore 
^471  *^^®^  BenXs  came  in  use,  he  had  always  the  custody  of  the  king's  great 
J  seal.  So  that  the  office  of  chancellor,  or  lord  keeper,**  (whose  authority, 
by  statute  5  Eliz.  c.  18,  is  declared  to  be  exactly  the  same,)  is  with  us  at  this 
day  created  by  the  mere  delivery  of  the  king's  great  seal  into  his  custody  :(o) 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of  the  greatest  weight 
and  power  of  any  now  subsisting  in  the  kingdom,  and  superior  in  point  of 
precedency  to  every  temporal  lord.(2?)  He  is  a  privy  counsellor  by  his  office,(^) 
and,  according  to  lord  chancellor  Ellesmere,(r)  prolocutor  of  the  house  of  lords 
bv  prescription.  To  him  belongs  the  appointment  of  all  justices  of  the  peace 
throughout  the  kingdom.  Being  formerly  usually  an  ecclesiastic,  (for  none  else 
were  then  capable  of  an  office  so  conversant  in  writings,)  and  presiding  over 
the  royal  chapel,(a)  he  became  keeper  of  the  king's  conscience;  visitor  in  right 
of  the  king,  of  all  hospitals  and  colleges  of  the  king's  foundation ;  and  patron 
of  all  the  king's  livings  under  the  value  of  twenty  marks(n  per  annum  in  the 
king's  books."    He  is  the  general  guiffdian  of  all  iiifants,  idiots,  and  lunatics ; 

{•)  iMxA.  ArcheUm.  (».    1  RoU.  Abr.  886.  (•)  Madox,  Hist,  of  Bxch.  42. 

(9)  SUt.  81  Hen.  Tin.  c.  10.  (<)  88  Bdw.  UI.    8  F.  N.  B.  86,  thoaiBli  HolMrt  (214)  ox- 

(fl)  SeldeD,  Office  of  Lord  Ghaoc.  }  8.  tends  this  Tsdoe  to  twenty  poundi. 

(*)  Of  the  office  of  lord  duuiceUor,  edit.  Ittl. 


officers  who  sat  therein, — such  gates  or  crossbars  being  by  the  Latins  called  taneeUi, 
Vid,  Dugd.  32.  Cambdeui  Cowell,  Cassiod.  ep.  6,  lib.  11.  Pet.  Ihrthaeus,  lib.  2,  advere. 
c.  12.  1  HaiT.  Ch.  1.  Dr.  Johnson  seems  abo  inclined  to  this  definition ;  and  it  indeed 
appears  the  most  reasonable,  for  w^  have  also  the  word  "chancel/'  which  signifies  that 
part  of  the  church  formerly  beared  oflflrom  the  body  of  it. — Chitty. 

"  King  Henry  V.  had  two  great  seals,  one  of  gold,  which  he  delivered  to  the  bishop 
of  Durham  and  made  him  lord  chancellor,  another  of  silver,  which  he  delivered  to  the 
bishop  of  London  to  keep ;  and  historians  often  confound  chancellors  and  keepers,  (1 
Harr.  Gh.  68,  note.  4  Inst.  88 ;)  but  at  this  day,  there  being  but  one  great  seal,  there 
cannot  be  both  a  chancellor  ana  a  lord  keeper  of  the  great  seal  at  one  time,  because  both 
are  but  one  office,  as  is  declared  by  the  stat.  5  Eliz.  4  Inst.  88,  and  the  taking  away  the  seftl 
determines  the  office.  1  Sid.  338.  It  seems  that  it  is  not  inconsistent  for  the  lord  chan- 
^llor  also  to  hold  the  office  of  chief  justice  of  the  King's  Bench.  Lord  Hardwicke  held 
both  offices  from  20th  February  till  7th  June.  1  Sid.  338.  Com.  Dig.  tit.  Chancery,  (B. 
1.) — Chittt. 

^  With  regard  to  the  chancellor's  patronage  there  seems  to  be  some  inaccuracy  in  the 
learned  judge's  text  and  references.  I  humbly  conceive  that  a  truer  statement  is  this,— 
viz.,  that  it  appears  from  the  rolls  of  parliament  in  the  time  of  Edward  III.  that  it  had 
been  the  usage  before  that  time  for  the  chancellors  to  give  all  the  king's  livings  taxed  (by 
the  subsidy  assessments)  at  twenty  marks  or  under,  to  the  clerks,  who  were  then  actu- 
ally cleri  or  clergymen,  who  had  long  laboured  in  the  court  of  chancery ;  but  that  the 
bishop  of  Lincoln,  when  he  was  chancellor,  had  given  such  livings  to  his  own  and  other 
clerks,  contrary  to  the  pleasure  of  the  king  and  the  ancient  usage ;  and  therefore  it  is 
recommended  to  the  king  by  the  council  to  command  the  chancellor  to  give  such  livings 
only  to  the  clerks  of  chancery,  the  exchequer,  and  the  other  two  benches  or  courts  of 
Westminster  hall.  4  Edw.  III.  n.  51.  But  since  the  new  valuation  of  benefices,  or  the 
king's  books,  in  the  time  of  Henry  the  Eighth,  and  the  clerks  ceased  to  be  in  order,  the 
chancellor  has  had  the  absolute  disposal  of  all  the  king's  livings,  even  where  the  pre- 
sentation devolves  to  the  crown  by  lapse,  of  the  value  of  twenty  pounds  a  year  or  under 
in  the  king's  books.  It  does  not  appear  how  this  enlarged  patronage  has  been  obtained 
by  the  chancellor ;  but  it  is  probably  by  a  private  mnt  of  the  crown,  from  a  considera- 
tion that  the  twenty  marks  m  the  time  of  Edward  III.  were  equivalent  to  twenty  pounds 
In  the  time  of  Henry  VIII.  Gibs.  764.  1  Burn,  Ec.  Law,  129. 
sa 
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and  has  the  general  saperintendence  of  all  ^charitable  uses  in  the  kingdom-. 
And  all  this  over  and  above  the  vast  and  extensive  jurisdiction  which  he  exer- 
cises in  his  judicial  capacity  in  the  court  of  chancery;  wherein,  as  in  thb 
excheqaer,  there  are  two  distinct  tribunals :  the  one  ordinary,  being  a  court  of 
common  law ;  the  other  extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  autient  than  the  court  of  equity.  Its 
jurisdiction  is  to  hold  plea  upon  a  scire  facias  to  repeal  and  cancel  the  king's 
letters-patent,  when  made  against  law  or  upon  untrue  suggestions;  and  to 
hold  plea  of  petitions,  monstrans  de  droit,  traverses  of  offices,  and  the  like ;  when 
the  king  hath  been  advised  to  do  any  act,  or  is  put  in  possession  of  any  lands 

So  far  this  was  the  note  in  my  first  edition ;  but  a  reverend  gentleman  has  been  so 
obliging  as  to  suggest  to  me  that,  having  once  had  occasion  to  examine  the  subject,  he 
was  indined  to  think  that  the  chancellor's  patronage  was  confined  to  benefices  under 
20/.  a  year,  and  that  livings  exactly  of  that  value  belonged  to  the  king,  to  be  presented 
to  by  himself  or  his  minister.  Having,  in  consequence,  looked  more  attentively  into 
the  subject,  I  am  still  of  opinion  that  the  authorities  support  what  is  advanced  in  the 
preceding  part  of  the  note.  It  cannot  be  doubted  that  -since  the  new  valor  henefieiorum, 
pomds  were  intended  to  be  substituted  for  markSt  and  this  is  expressly  stated  by  bishop 
Gibson,  p.  764.  In  the  4  £dw.  III.,  cited  above,  the  chancellor's  patronage  is  stated  to  be 
of  all  livings  of  20  marks  and  ilnder,  dd  tax  de  vinL  marces  ei  dedeym.  In  the  1  Hen.  VI. 
note  25,  Bolls  of  Parliament,  tLere  is  a  record  appointing  the  duke  of  Bedford  protector, 
and  the  duke  of  Gloucester  protector  in  his  absence ;  and  amongst  other  privileges  it 
grants  the  protector,  for  the  time-being,  the  patronage  of  all  the  livings  belonging  to  the 
crown,  uUra  iaxam  viginti  marearum  usque  ad  taxam  triginia  marcarum  tnehtsivi,  and  reserves 
the  rest  of  the  royal  patronage  to  the  king,  except  the  benefices  belonging  to  the  chan- 
cellor, wtute  qffidi  suL  The  word  inclu^w^  can  only  apply  to  the  words  usqus  ad  trigvnta  ;  it 
cannot  be  reconciled  with  liZfra,  which  was  intended  to  leave  the  chancellor  20  or  under. 
This  is  also  clearly  expressed  in  the  Begistrum  Brevium  307,  where  there  is  an  ancient 
writ  called  de  primo  beneficio  ecclegiasdco  habendo.  Voiunme  quod  idem  A.  ad  prvmum  iene^ficium 
eeektiastieum  (taxa&onem  viginti  marcarum  exeedens)  vaeaiurumy  quod  ad  praieentionem  nosiram 
p^Anuerii,  &c. 

In  the  year-book,  38  Edw.  III.  3,  it  is  laid  down  as  law  that  the  kin^  shall  present  to 
touts  eagUses  que  passeni  r extent  de  20  mwrcs ;  and  in  the  next  line  it  is  said  that  the  chan 
cellor  shail  present  to  all  not  taxed  at  20  marks,  and  having  understood  that  the  living 
in  question  was  taxed  at  40s,  he  had  presented  to  it,  but  as,  in  fact,  it  was  taxed  at  40/., 
the  king  claimed  it.  The  words  in  French  state  the  general  law ;  the  rest  only  apply  to 
the  particular  case.  Yet  Watson  is  so  careless  as  to  state  the  chancellor's  patronage  to 
be  under  20  marks  and  under  20/.,  and  refers  to  this  authority,  ch.  9.  But  it  is  correctly 
cited  by  Comyns  to  support  the  position  that  the  chancellor  has  the  patronage  of  20 
marks  or  20/.  Dig.  tit.  Esgl.  H.  5.  In  Fitz.  N.  B.  35  it  is  stated  to  be  under  20  marks, 
without  taking  any  notice  of  20  exactly.  And  in  a  case  in  Hob.  214  the  word  is  wtder. 
In  that  case  the  chancellor  had  presented  to  a  living  lapsed  to  the  crown  above  20/.  a 
year,  and  it  was  held  that  the  king  could  have  no  remedy,  because  the  presentation  had 
passed  the  great  seal,  and  therefore  apparently  made  by  the  king  himself;  but  if  the 

Cintation  had  stated  that  the  benefice  was  under  the  value  of  20/.,  then  it  would  have 
void,  because  the  chancellor  must  have  been  deceived.  In  this  case  there  was  no 
occasion  to  state  the  instance  of  a  living  of  the  exact  value  of  20/.  This  was  a  benefice 
which  bad  devolved  to  the  crown  by  lapse ;  but  no  objection  is  made  on  that  ground, 
and  there  seems  to  be  no  reason  for  any  distinction,  whether  the  benefice  devolves  to 
the  kins  by  lapse  or  by  promotion  of  the  incumbent,  or  it  is  part  of  his  original  patron* 
age.  I  have  stated  the  authorities  which  expressly  sive  the  chancellor  the  patronage 
of  the  value  of  20  marks,  or  now  20/.,  and  I  have  referred  to  those  which  state  it  to  be 
under;  and,  I  cannot  but  observe,  so  &r  they  are  all  consistent,  as  I  find  no  authority  in 
opposition  to  those  above,  declaring  that  livings  of  the  value  of  20/.  belong  to  the  king 
and  not  to  the  chancellor. 

The  gentleman  who  wished  me  to  examine  the  authorities  upon  this  subject  was  so 
obliging  as  to  inform  me  that  the  crown  has  the  patronage  of  nve  livings  of  the  exact 
value  of  20/.  in  the  king^s  books,  but  that  several  others  of  that  value  occasionally  de- 
Tolve  to  the  crown  by  lapse  and  promotion ;  that  he  has  examined  the  church-book  in 
the  secretary  of  state's  office,  and  that  he  finds  within  the  last  century  many  instances 
of  presentations  to  those  livings  by  the  crown ;  but  he  admits  in  some  modem  instances 
where  the  right  to  the  presentation  has  been  claimed  both  by  the  chancellor  and  the 
minister,  that  the  latter  has  j'ielded  to  the  former.  From  the  whole,  one  is  led  to  con  • 
elude  that  these  presentations  made  by  the  crown  were  owring  either  to  the  inattention 
<^r  the  accommodation  ^f  the  chancellor. — Christian. 
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pr  gcods,  in  prejudice  of  a  Bubjeot's  right.(M)  On  proof  of  which,  as  the  king 
♦481  ^^^  never  *be  supposed  intentionally  to  do  any  wrong,  the  law  questions 
-"  not  but  he  will  immediately  redress  the  injury,  and  refers  that  consci- 
entious task  to  the  chancellor,  the  keeper  of  his  conscience.  It  also  appertains 
to  this  court  to  hold  plea  6f  all  personal  actions,  where  any  officer  or  minister 
of  the  court  is  a  party:  (r)  It  might  likewise  hold  plea  (by  scire  facias)  of  par- 
titions of  land  in  coparcenery,(M?)  and  of  dower,(a:)  where  any  ward  of  the 
crown  was  concerned  in  interest,  so  long  as  the  military  tenures  subsisted :  as 
it  now  may  also  do  of  the  tithes  of  forest  land,  where  granted  by  the  king,  and 
claimed  by  a  stranger  against  the  grantee  of  the  crown  ;(y)  and  of  executions 
on  statutes,  or  recognizances  in  nature  thereof,  by  the  statute  23  Henry  VIIL 
e.  G.(z)  But  if  any  cause  comes  to  issue  in  this  court,  that  is,  if  any  fact  be  dis- 
puted between  the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 
summon  a  jury;  but  must  deliver  the  record  propria  manu  into  the  court  of 
king's  bench,  where  it  shall  be  tried  by  the  country,  and  judgment  shall  be  there 
given  thereon.(<i)^  And  when  judgment  is  given  in  chancery  upon  demurrer 
or  the  like,  a  writ  of  error  in  nature  of  an  appeal  lies  out  of  this  ordinary  court 
into  the  court  of  king's  bench  :(6)  though  so  little  is  usually  done  on  the 
common-law  side  of  the  court,  that  I  have  met  with  no  traces  of  any  writ  of 
error(c)  being  actually  brought,  since  the  folirteenth  year  of  queen  Elizabetb, 
A.D.  1572. 

In  this  ordinary  or  legal  court  is  also  kept  the  officina  justitice :  out  of  which 
all  original  writs  that  pass  under  the  great  seal,  all  commissions  of  charitable 
uses,  sewers,  bankruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue ;  and  for  which 
it  is  always  open  to  the  subject,  who  may  there  at  any  time  demand  and  have, 
ex  debito  justiticBy  any  writ  that  his  occasions  *may  call  for.    These  writs 


*49] 


(relating  to  the  business  of  the  subject)  and  the  returns  to  them  were, 


according  to  the  simplicity  of  antient  times,  originally  kept  in  a  hamper,  in 
hanaperio;  and  the  others  (relating  to  such  matters  wherein  the  crown  is 
immediately  or  mediately  concerned)  were  preserved  in  a  little  sack  or  bag,  in 
parva  haga :  and  thence  hath  arisen  the  distinction  of  the  hanaper  office  and 
petty  bag  office,  which  both  belong  to  the  common-law  court  in  chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the  court  of 
the  ^^atest  judicial  consequence.  This  distinction  between  law  and  equitv,  as 
administered  in  ditferent  courts,  is  not  at  present  known,  nor  seems  to  have 


(•)  4  Rrp.  54. 

(•)  4  lost.  80. 

(»)Co.  Lltt.171.    F.N.B.e2. 

(•)  Bro.  Abr.  tit  Iknoer,  m.    Moor.  666. 

(»)  Bro.  Abr.  tit,  Dismes,  10. 

(•)  2  RoU.  Abr.^. 

(•)Cro.jRC.12.    Latch.  112. 


(»)  Teaiv.book,  18  fidw.  m.  25.  17  Ass.  24.  29  Am.  47. 
Dyer,  S15.    1  Roll.  Rep.  2S7.    4  Inst.  80. 

(•)  The  opinion  of  lord-keeper  North,  in  1682,  (1  Tern.  ISl. 
1  £q.  Cu.  Abr.  129,)  that  no  such  writ  of  error  l«y,  and  that 
an  injunction  might  be  iaaned  against  it,  seema  not  to  han 
been  veU  oonaidero^ 


*  But  on  the  equity  side  of  the  court  questions  of  fapt  may  be  decided  without  an  issue; 
but  this  jurisdiction  ought  to  be  exercised  yery  tenderly  and  sparingly.  9  Vesey,  168. 
On  the  trial  of  an  issue  directed  out  of  chancery,  if  either  party  be  desirous  of  having  a 
special  jury,  it  is  said  to  be  proper  to  move  the  court  of  chancery  for  that  purpose.  See 
Prec,  Ch.  264.    2P.Wms.  68.    4  M.  &  S.  195,  196.— Chitty. 

It  is  important  to  confine  this  observation  (which  is  not  always  done)  to  the  common- 
law  side  of  the  court  of  chancery.  Sitting  as  a  judgQ  at  common  law  and  trjring  causes 
according  to  the  rules  of  the  common  law,  the  lord  chancellor  cannot  decide  by  himself 
a  disputed  fact,  and  has  no  power  of  issuing  process  to  the  sherifiF  or  other  oflScer  for 
summoning  a  jury.  But  on  the  equity  side  of  the  court,  where  the  jurisdiction  of  the 
lord  chancellor  is  placed  entirely  on  other  grounds  than  those  of  the  common  law, 
he  is  equally  competent  to  decide  on  disputed  facts  as  on  disputed  law ;  and  it  is  matter 
of  discretion  only  when  he  either  orders  or  permits  the  parties  to  submit  the  trial  of 
such  fact  to  the  cognizance  of  a  jury.  For  the  manner  in  which  this  is  done,  see  post, 
452.  According  to  the  later  precedents,  when  a  record  comes  into  the  King's  Bench 
from  chancery,  the  chancellor  does  not  deliver  it  propria  manUf  but  sends  it  by  the  clerk 
of  tlie  petty  bag.    1  Eq.  Ca.  Abr.  128. — Ck>LERiDGE. 

And  now,  by  12  &  13  Vict.  c.  109,  any  issue,  either  of  fact  or  law,  must  be  sent  to  one 
of  the  three  superior  courts  of  law,  there  to  be  determined  according  to  the  ordinary 
course  of  proceeding  in  those  courts.— Stewart: 
88 
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ever  been  known,  in  any  other  country  at  any  time  :(i)  and  yet  the  difference 
of  one  from  the  other,  when  administered  by  the  same  tribunal,  was  perfectly 
familiar  to  the  Eomans  ;(e)  the  jits  proetorium,  or  discretion  of  the  praetor,  being 
distinct  from  the  leges,  or  standing  laws,(/)  but  the  power  of  both  centred  in 
one  and  the  same  magistrate,  who  was  equally  intrusted  to  pronounce  the  rule 
of  law,  and  to  apply  it  to  particular  cases  by  the  principles  of  equity.  With 
OS,  too,  the  aula  regia,  which  was  the  supremo  court  of  judicature,  undoubtedly 
administered  equal  justice  according  to  the  rules  of  both  or  either,  as  the  case 
might  chance  to  require :  and,  when  that  was  broken  to  pieces,  the  idea  of  a 
court  of  equity,  as  distinguished  from  a  court  of  law,  did  not  subsist  in  the 
original  plan  of  partition.  For  though  equity  is  mentioned  by  Bracton(^)  as  a 
thing  contrasted  to  strict  law,  yet  neither  in  that  writer,  nor  in  Glanvil  or 
Fleta,  nor  yet  in  Britton,  (composed  under  the  auspices  and  in  the  name  of 
Edward  I.,  and  *treating  particularly  of  courts  and  their  several  juris-  ^^^ 
dictions,)  is  there  a  syllable  to  be  found  relating  to  the  equitable  juris-  ^ 
diction  of  the  court  of  chancery.  It  seems  therefore  probable,  that  when  the 
oonrto  of  law,  proceeding  merely  upon  the  ground  of  the  king's  original  writs, 
and  confining  themselves  strictly  to  that  bottom,  gave  a  harsh  or  imperfect 
ttdgment,  the  application  for  redress  used  to  be  to  the  king  in  person  assisted 
)j  his  privy-council,  (from  whence  also  arose  the  jurisdiction  of  the  court  of 
reque8ts,(A)  which  was  virtually  abolished  by  the  statute  16  Car.  I.  c.  10 ;)  and 
they  were  wont  to  refer  the  matter  either  to  the  chancellor  and  a  select  com- 
mittee, or  by  degrees  to  the  chancellor  only,  who  mitigated  the  severity  or 
supplied  the  defects  of  the  judgments  pronounced  in  the  courts  of  law,  upon 
weighing  the  circumstances  of  the  case.  This  was  the  custom  not  only  among 
our  Saxon  ancestors,  before  the  institution  of  the  aula  regia^ii)  but  also  after 
its  dissolution,  in  the  reign  of  king  £dward  I.  ](Ji)  and  perhaps,  during  its  con- 
tinuance, in  that  of  Henry  11.(0 

In  these  early  times  the  chief  judicial  employment  of  the  chancellor  must 
have  been  in  devising  new  writs,  directed  to  the  courts  of  common  law,  to  give 
remedy  in  cases  where  none  was  before  administered.  And  to  quicken  the  dili- 
gence of  the  clerks  in  the  chancery,  who  were  too  much  attached  to  antient 
precedents,  it  is  provided  by  statute  Westm.  2,  13  Edw.  I.  c.  24,  that  "  whenso- 
ever from  thenceforth  in  one  case  a  writ  shall  be  found  in  the  chancery,  and  in 
alike  case  falling  under  the  same  right  and  requiring  like  remedy  *no 


i' 


precedent  of  a  writ  can  be  produced,  the  clerks  in  chancery  shall  agree 


[*61 


in  forming  a  new  one ;  and,  if  they  cannot  agree,  it  shall  be  adjourned  to  the 
next  parliament,  where  a  writ  shall  be  framed  by  consent  of  the  learned  in  the 
law,(ffi)  lest  it  happen  for  the  future  that  the  court  of  our  lord  the  king  be 
deficient  in  doing  justice  to  the  suitors."  And  this  accounts  for  the  very  great 
variety  of  write  of  trespass  on  the  case  to  be  met  with  in  the  register ;  whereby 
the  suitors  had  ready  relief,  according  to  the  exigency  of  his  business,  and  adapted 
to  the  specialty,  reason,  and  equity  of  his  very  case.(n)  Which  provision  (with 
a  little  accuracy  in  the  clerks  of  the  chancery,  and  a  little  hberality  in  the 
jadges,  by  extending  rather  than  narrowing  the  remedial  effects  of  the  writ) 

if)  The  Cbunefl  of  ComeUnot,  InsUtnted  bv  John  III.  king  men's  raits,  which  were  made  to  his  mivJesty  by  sappllcation, 

flflNvtiigal.  to  rerlsw  the  senteDce  of  all  inferior  oonrts  and  and  npon  which  they  were  entitled  to  have  right,  without 

modexmte  them  by  equity,  (Mod.  Un.  Hist.  zzii.  237,)  seems  payment  of  any  money  for  the  same.'*   Smithes  Common- 

xatber  tohare  been  aoonrtofappeei.  wealth,  b.  S,  a  7. 

(•)  Thus  too  the  parliament  of  Paris,  the  court  of  session  (<)  Nemo  ad  regem  appdlet  pro  aliqua  lite,  nisi  jus  domi 

inSeotUnd,  and  erery  other  jurisdiction  in  Europe  of  which  ooniequi  non  possU.     Si  jus  ninis  severum  tU,  aUevioUio 

«» haTe  any  tolerable  account,  found  all  their  decisions  as  ddnae  qweratur  apud  regem.   LL.  Edg.  c.  2. 

««U  upon  principlea  of  equity  as  those  of  positire  law.  (*)  Lunbard.  Areheicn,  60. 

Lord  Kaimet's  Hiitor.  Law  Tracts,  i.  325,  330;  Princ.  of  M  Joannee  Sarisburiensis,  (who  died  a.d.  1182,  26  Hen. 

Xqaity,  44.  11.,;  speaking  of  the  chancellors  ofDco  in  the  Terses  prefixed 

i/)  Thus  Cicero:  "jam  Hiis  promistiSt  non  esse  standum,  to  his  potyeraUoon^  has  these  lines i— 

Swlta SS^£?^l£!rr^          prtetcno  Uberantur,  ^  mandeUdpii  Jrincipis  aqua  Jadt 

{f\  £.  2,  c  7,  fbL  23.  (••)  A  great  variety  of  new  precedents  of  writs,  in  easea 

(^)The  matters  cognizable  in   this  court,  immediately  before  unprovided  for,  are  given  by  this  very  statute  of 

tenre  its  diMolnUon,  were  **■  almost  all  suits  that,  by  colour  Westm.  2. 

of'Mivity,  or  supplication  made  to  the  prince,  might  be  (»)  Lamb.  ^rcA«ion.  6L 

broi^t  be&ne  him;  but  originally  and  properly  aU  poor 

S9 
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might  have  effectually  answered  all  the  purposeB  of  a  court  of  equity  j(o)  except 
that  of  obtaining  a  discovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III.,  uses  of  land  were 
introduced,(j9)  and,  though  totally  discountenanced  by  the  courts  of  common 
law,  were  considered  as  fiduciary  deposits  and  binding  in  conscience  by  the 
clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court  of  equity  began  to 
be  established  ;(j')  and  John  Waltham,  who  was  bishop  of  Salisbury  and  chan- 
cellor to  king  Kichard  II.,  by  a  strained  interpretation  of  the  above-mentioned 
statute  of  Westm.  2,  devised  the  writ  of  subposna,  returnable  in  the  court  of 
chancery  only,  to  make  the  feoffee  to  uses  accountable  to  his  cestuy  que  use : 
which  process  was  afterwards  extended  to  other  matters  wholly  determinable 
at  the  common  law,  upon  false  and  fictitious  suggestions;  for  which  therefore 
the  chancellor  himself  is,  by  statute  17  Kic.  II.  c.  6,  directed  to  give  damages 
*521  *^  ^^®  ps-rty  unjustly  aggrieved.  But  as  the  *clergy,  so  early  as  the  reign 
J  of  kin^  Stephen,  had  attempted  to  turn  their  ecclesiastical  courts  into 
courts  of  equity,  by  entertaining  suits  pro  Icesione  fidei,  as  a  spiritual  offence 
against  conscience,  in  case  of  non-payment  of  debts  or  any  breach  of  civil  con- 
tracts ;(r)  till  checked  by  the  constitutions  of  Ckirendon,(a^  which  declared  that 
^placita  de  debitiSj  quce  fide  interposita  debentur,  vel  absque  mterpositione  fideiy  sint 
in  justitia  reaie:"  therefore  probably  the  ecclesiastical  chancellors,  who  then 
held  the  seal,  were  remiss  in  abridging  their  own  new-acquired  jurisdiction ; 
especially  as  the  spiritual  courts  continued(^)  to  grasp  at  the  same  authority  as 
before  in  suits  ;?ro  Icesione  fidei  so  late  as  the  fifteenth  century,(u)  till  finally  pro- 
hibited by  the  unanimous  concurrence  of  all  the  judges.  However,  it  appears 
from  the  parliament  rolls,(w)  that  in  the  reigns  of  Henry  IV.  and  vT  the 
commons  were  repeatedly  urgent  to  have  the  writ  of  subpCBua  entirely  sup- 
pressed, as  being  a  novelty  devised  by  the  subtlety  of  chancellor  Waltham 
against  the  form  of  the  common  law ;  whereby  no  plea  could  be  determined 
unless  by  examination  on  oath  of  the  parties,  according  to  the  form  of  the  law 
civil,  and  the  law  of  holy  church,  in  subversion  of  the  common  law.  But 
though  Henry  lY.,  being  then  hardly  warm  in  his  throne,  gave  a  palliating 
answer  to  their  petitions,  and  actually  passed  the  statute  1  Hen.  IV.  c. '23, 
whereby  judgments  at  law  are  declared  irrevocable  unless  by  attaint  or  writ  of 
error,  yet  his  son  put  a  negative  at  once  upon  their  whole  application  :  and  in 
Edward  IV.'s  time  the  process  by  bill  and  subpcma,  was  become  the  daily  prac- 
tice of  the  court,  (x) 

*53 1  *Bu^  this  did  not  extend  very  far :  for  in  the  antient  treatise  entitled 
J  diversite  des  courtes,(y)  supposed  to  be  written  very  early  in  the  sixteenth 
century,  we  have  a  catalogue  of  the  matters  of  conscience  then  cognizable  by 
subpcma  in  chancery,  which  fall  within  a  very  narrow  compass.  No  regular 
judicial  sydtem  at  that  time  prevailed  in  the  court;  but  the  suitor,  when  he 
thought  himself  aggrieved,  found  a  desultory  and  uncertain  remedy,  according 
to  the  private  opmion  of  the  chancellor,  who  was  generally  an  ecclesiastic,  or 
sometimes  (though  rarely)  a  statesman :  no  lawyer  having  sat  in  the  court  of  . 
chancerv  from  the  times  of  the  chief  justices  Thorp  and  Knyvet,  successively 
chancellors  to  king  Edward  III.  in  1372  and  1373,(^)  to  the  promotion  of  Sir 
Thomas  More  by  king  Henry  VIII.  in  1530.  After  which  the  great  seal  was 
indiscriminately  committed  to  the  custody  of  lawyers,  or  courtier8,(a)  or  church- 

(•}  This  was  the  opiniou  of  Vairfax,  a  Teir  learned  Judge  oonrts;  aooordlng  to  some  aaclent  oopiea,  (Berthdet  «toC 

in  the  time  of  Edward  the  Fourth.    **Le  suipama  (says  he)  antiq.  Loud.  1681, 00,  b.  .8  Pryn.  Reo.  880,)  axKl  the  common 

ne  femit  my  cy  BO/eenUment  tut  come  U  est  on,  gi  nout  atten-  English  translation  of  that  statute ;  thou^  in  Lyndewode's 

ifonuu  HeU  aettom  tur  Us  eata,  d  mainteinnmm  U  juri^  copy  {Prov.  1.2,  £.2)  and  in  the  Ootton  MA.  {ClmuL  D.  S) 

diction  de  out  court,  et  ^qmUt  cowrU."   Tear-book,  21  Edw.  that  clause  is  omitted. 

IV.  23.  (»)  Tear-book.  2  Uen.  lY.  10.   11  Hen.  IV.^8.   88  Hen. 

(F)  See  book  iL  ch.  90.  YI.  29.   20  Edw.  IV.  10. 

(f)  Spelm.  OloM.  106.    1  Lor.  242.  (•)  JJot  Ftarl.  4  Hen.  IT.  TS9  78  and  110.   8  Hen.  V.  K« 

(')  Lord  Lyttelt  llei£  II.  b.  Ui.  p.  861,  note.  40,  cited  in  Prynne's  Abr.  of  Cotton's  Reooxtls,  410, 422,  421, 

(•)  10  Hen.  II.  c  16.    Speed.  458.  648.   4  Inst.  88.   1  Roll  Abr.  870,  871,  872. 

(<)  In  4  Hen.  111.,  suits  m  court  Christian  pro  Insiotu  fidtt  (•)  Rot.  Pari.    14  Edw.  IV.  K«>  38,  (not  14  Edw.  m.)  m 

ipon  temporal  oontriicts  were  adjudffed  to  be  contrary  to  cited  1  Roll.  Abr.  370,  to. 

law.   Fltz.  Abr.  tit.  Prohibition,  15.    But  in  the  statute  or  (f)  Tit.  Otaneery,  fol.  296w    RasteH's  edit  a.i>.  1634. 

writ  of  eircwmpecU  agatit,  supposed  by  some  to  have  issued  (>j  9pelm.  Oloes.  111.    Dugd.  Chron.  Ser.  60. 

13  Edw.  I.,  but  more  probably  (3  Pryn.  Rec.  336)  9  Edw.  II..  («)  Wriothesly,  St.  John,  and  Uatton. 

flits  pro  latifte  iidei  were  allowed  to  the  ecclesiastical 
40 
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ineii,(6)  according  as  the  convenience  of  the  times  and  the  disposition  of  the 
prince  required,  till  Serjeant  Puckering  was  made  lord  keeper  in  1592;  from 
which  time  to  the  present  the  court  of  chancery  has  always  been  filled  by  a 
lawyer,  excepting  the  interval  from  1621  to  1625,  when  the  seal  was.  intrusted 
to  VT.  Williams,  then  dean  of  Westminster,  but  afterwards  bishop  of  Lincoln-, 
who  had  been  chaplain  to  lord  Ellesmere  when  chancellor,  (c) 

In  the  time  of  lord  Ellesmere  (a.d.  1616)  arose  that  notable  dispute  between 
the  coorts  of  law  and  equity,  set  on  foot  by  Sir  Edward  Coke,  then  chief  justice 
of  the  court  of  king's  bench ;  whether  a  court  of  equity  could  give  relief  after 
or  against  a  judgment  at  the  common  law  f  This  contest  was  so  warmly  carried 
on,  that  indictments  were  preferred  against  the  suitors,  solicitors,  the  counsel, 
and  even  a  master  in  chancery,  for  having  incurred  a  prcBmunire  by  questioning 
in  a  court  of  equity  a  judgment  in  the  court  of  king's  bench  obtained  by  gross 
fraad  and  imposition.^rf)  This  matter,  being  brought  before  the  king,  was  by 
him  referred  *to  his  learned  counsel  for  their  advice  and  opinion ;  who  p^;^ 
reported  so  strongly  in  favour  of  the  courts  of  equity,('e)  tnat  his  ma-  *■ 
jesty  gave  judgment  in  their  behalf;  but,  not  contentea  with  the  irrefragable 
reasons  and*  precedents  produced  by  his  counsel,  (for  the  chief  justice  was  clearly 
in  the  wrong,)  he  chose  rather  to  decide  the  question  by  referring  it  to  the 
plenitude  of  his  royal  prerogative.(/)  Sir  Edward  Coke  submitted  to  the 
deci8ion,(^)  and  thereby  made  atonement  for  his  error:  but  this  struggle, 
together  with  the  business  of  commendanis,  (in  which  he  acted  a  very  noble 
part,)(A)  and  his  controlling  the  commissioners  of  sewers,(i)  were  the  open  and 
avowed  causes,(A:)  first  of  his  suspension,  and  soon  after  of  his  removal,  from 
his  ofSce. 

Lord  Bacon,  who  succeeded  lord  Ellesmere,  reduced  the  practice  of  the  court 
into  a  more  regular  system;  but  did  not.  sit  long  enough  to  effect  any  con- 
siderable revolution  in  the  science  itself:  and  few  of  his  decrees  which  have 
reached  us  are  of  any  great  consequence  to  posterity.  His  successors,  in  the 
reign  of  Charles  I.,  did  little  to  improve  upon  his  plan :  and  even  after  the 
restoration  the  seal  was  committed  to  the  earl  of  Clarendon,  who  had  with- 
drawn from  practice,  as  a  lawyer,  near  twenty  years;  and  afterwards  to  the 
earl  of  Shaftesbury,  who  (though  a  lawyer  by  education)  had  never  practised  at 
all.  Sir  Keneage  Finch,  who  succeeded  in  1673,  *and  became  afterwards  p^e  c 
earl  of  Nottingham,  was  a  person  of  the  greatest  abilities  and  most  un-  ^ 
corropted  integrity ;  a  thorough  master  and  zealous  defender  of  the  laws  and 
oonstitution  of  his  country;  and  endued  with  a  pervading  genius  that  enabled 
him  to  discover  and  to  pursue  the  true  spirit  of  justice,  notwithstanding  tho 
embarrassments  raised  by  the  narrow  and  technical  notions  which  then  pre- 
vailed in  the  courts  of  law,  and  the  imperfect  ideas  of  redress  which  had  pos- 
Beflsed  the  courts  of  equity.  The  reason  and  necessities  of  mankind,  arising 
from  tlje  great  change  in  property  by  the  extension  of  trade  and  the  abolition 
of  military  tenures,  co-operated  in  establishing  his  plan,  and  enabled  him,  in  the 
course  of  nine  years,  to  build  a  system  of  jurisprudence  and  jurisdiction  upon 
wide  and  rational  foundations ;  which  have  also  been  extended  and  improved 
by  many  great  men  who  have  since  presided  in  chancery.  And  from  that  time 
to  this  the  power  and  business  of  the  court  have  increased  to  an  amazing 


(*)  Goodriek,  Otfdiner,  and  Hettth.  bli  prerogatiTei  wnt  letten  to  the  Jndgef  not  to  proceed  In 

SBkig.  Brit  4278.  It  till  himself  had  been  ftnt  oousalted.    The  twelve  judges 

Baoan'i  Works,  It.  611,  612,  682.  Joined  in  a  meranrial  to  hi>  majesty,  decbo-ing  that  their 

w  Whiteiocke of  Pari.  iL  a90.   1  Ghanc  Rep.  Append.  11.  oompUanoe  would  be  contnir  to  their  oaths  and  the  lav; 

V)  **  For  that  it  appertaineth  to  oar  princely  oflBce  only  to  trat,  upon  being  brought  befbre  the  king  and  council,  they 

Jwlge  or«r  all  judges,  and  to  diaoem  and  determine  such  all  retracted  and  promised  obedience  in  every  such  cose  for 


dUbraiees  at  at  any  time  may  and  shall  arise  between  our  the  fiitnre,  except  Sir  Edward  Coke,  who  said  "  that,  when 

Kvena  ooorta  touching  their  jurisdiction,  and  the  same  to  the  case  happened,  he  would  do  his  duty."  Blog.  Brit.  1888. 

i«ttle  and  determine  as  we  in  our  prinoelT  wisdom  shidl  ilnd  (*)  See  that  article  In  ch.  6. 

to  stand  most  wilh  our  honour,**  £c.   1  Ghanc.  Rep.  Append.  («)  See  lord  EUesmere's  speech  to  Sir  Henry  Montagms, 


SB  the  new  chief  justice,  16  Nor.  1616,  Moor's  Reports,  828. 

^f)  See  the  eatrj  In  the  oouncil*book,  26  July,  1616.  .Blog.  Though  ISir  £dward  might  probably  have  retained  hia  seat, 

BriL  1380.  it,  during  his  suspension,  he  would  have  complimented  lord 

(*)  In  a  cause  of  the  bishop  of  Winchester,  touching  a  con*-  VillierB  (the  new  fKVourite)  with  the  disposal  of  tho  most 

ttndam,  king  James,  conceiving  tliat  the  matter  affected  lucrative  office  in  his  court   Biog.  Brit.  1391. 

^  Be«des  the  chancellor^  the  mcuter  qf  the  rolls  has  jurisdiction  of  judging  causes  on  the 
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From  this  court  of  equity  in  chancery,  as  from  the  other  superior  courts,  an 
appeal  lies  to  the  house  of  peers.  But  there  are  these  diflferences  between 
appeals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of  law :  1.  That 
the  former  may  be  brought  upon  any  interlocutory*  matter ;  the  latter  upon 

extraordinary  side  of  the  court  of  chancery.  Cardinal  Wolsey  was,  it  is  said,  the  first 
who  introduced  this  power,  though  then  much  objected  to;  yet  now  it  seems  he  is 
authorized  by  special  commission  under  the  great  seal.  Wyatt,  Prac.  Reg.  278.  Com. 
Dig.  Chancery,  B.  4.  The  time  and  place  of  his  sitting  are  usually  at  six  o'clock  in  the 
evening  at  his  own  court  in  the  rolls  yard.  All  decrees  made  by  him  must  be  signed  by 
the  lord  chancellor  before  they  are  enrolled.    3  Geo.  II.  c.  30,  s.  I.    By  statute  23  G<io. 

II.  c.  25,  s.  6,  a  yearly  sum  of  1200^.  was  granted  to  him;  and  by  the  late  act  6  Geo.  IV, 
c.  84  his  salary  is  raised  to  7000/.  He  holds  his  office  by  patent  for  life,  and  takes  the 
oath  prescribed  by  18  Edw.  III.  in  open  court.  Wyatt,  Prac.  Reg.  277.  He  takes  pre- 
cedence next  after  the  chancellor,  before  all  other  of  the  judges. 

Owing  to  the  great  increase  of  business,  and  which  is  still  increasing,  it  was  provide<l, 
by  the  53  Geo.  III.  c.  24,  that  his  mt\je8ty  might  appoint  an  additional  judge-assistant* 
called  the  vice-chanceUoTf  to  assist  the  chancellor,  who  must  be  a  barrister  of  fifteen  years' 
standing,  to  hold  his  office  during  good  behaviour,  subject  to  removal  upon  the  address 
of  both  houses.  By  sect.  2,  he  shall  hear  such  cases  as  the  chancellor  shall  direct.  His 
decrees  shall  be  suDJect  to  reversal  by  the  chancellor,  and  must  be  signed  by  the  latter 
before  they  are  enrolled.  By  sect.  3,  he  cannot  alter  or  vary  a  decree  of  chjwacellor  or 
master  of  rolls.  Sect.  4  directs  in  what  court  he  shall  sit ;  and  he  is  to  rank  next  after 
the  master  of  rolls.  Sect.  5  appoints  his  officers.  Sect.  6,  how  he  is  to  be  removed. 
Sect.  7,  oath  of  office.  Sect.  8,  his  salary,  (5000/.,  increaaed  by  6  Geo.  IV.  o.  84  to  6000/.)  ^ 
Sect.  12,  that  he  and  his  officers  shall  receive  no  fees  for  business  done.  Query,  Whether ' 
the  vice-chancellor  has  power  to  hear,  by  consent,  a  motion  to  discharge  or  alter  an 
order  made  by  the  lord  chancellor?  See  1  J.  &  W.  429.  If  he  is  authorized  to  discharge 
it,  he  is  not  to  alter  it.  Id.  ib.  When  sitting  far  the  lord  chancellor,  he  has  no  juris- 
diction to  alter  or  discharge  orders  made  by  the  chancellor.    Id.  431. 

Besides  the  master  of  the  rolls,  (the  chief,)  there  are  eleven  other  masters  in  chancery. 
Com.  Dig.  Chancery,  B.  5.  All  answers  and  affidavits  are  sworn  before  one  of  them  and 
signed ;  all  matters  of  account,  exceptions  to  answers,  &c.,  irregularities,  contempts,  and 
such  like,  are  referred  to  them.  13  Car.  II.  st.  6.  12  Geo.  I.  c.  32.  5  Geo.  III.  c.  28. 
32  Geo.  III.  c.  42.  9  Geo.  III.  c.  19.  46  Geo.  III.  c.  128.  Besides  these,  there  are  masters 
extacrdinary,  appointed  in  the  country  to  take  affidavit*,  Ac.  Next  m  precedence  are  the 
six  clerks,  each  of  whom  has  ten  sworn  clerks  under  him.  The  six  clerks  are  principally 
concerned  in  matters  in  equity,  and  it  is  their  business  to  transact  and  file  all  proceed- 
ings by  bill  and  answer,  and  also  to  issue  certain  patents  which  pass  the  great  seal,  as 
pardons  of  men  for  chance  medley,  patents  for  ambassadors,  sheriff's  patents,  and  some 
others.  All  these  matters  are  transacted  by  their  under-clerks.  1  Harr.  Ch.  F.  75. 
Thouffh  formerly  otherwise,  clients  are  now  at  liberty  to  choose  their  own  6lerks.  Ord. 
Ch.  107.  They  claim,  besides  fees  of  six  clerks'  offices,  others  as  comptrollers  of  the 
hanaper,  and  for  enrolling  warrants,  for  patents,  grants,  and  other  matters  passing  under 
the  great  seal  and  returned  into  hanaper  office.  Six  clerks  and  three  clerks  of  petty  bag 
are  By  letters-patent  (16  Eliz.)  incorporated  and  styled  clerks  of  the  enrolment  of  the 
high  court  of  chancery,  and  have  two  deputies.    See  14  k  15  Hen,  VIII.  c.  8.      • 

The  office  of  registrar  of  this  court  is  of  great  importance.  Com.  Dig.  Chancerv,  B.  6« 
The  registrar  has  four  deputies,  two  of  whom  always  sit  in  court  and  take  notes  of  orders 
and  decrees,  &c.;  and  before  the  same  are  entered  he  signs  them.  45  Geo.  III.  c.  75. 
Besides  these,  there  are  the  master  of  the  subpoena  office,  registrar  of  affidavits,  examiners, 
ushers,  accountant-general,  (12  Geo.  I.  c.  32.  12  Geo.  II.  c.  24.  9  Geo.  III.  c.  19.  32  Geo. 

III.  c.  42.  46  Geo.  III.  o.  129.  54  Geo.  III.  c.  14,)  cursitors,  clerks  of  the  petty-bag  office, 
serjeant-at-arms,  warden  of  the  fleet,  clerk  of  the  chapel  of  the  rolls,  &c. — Chitty. 

The  master  of  the  rolls  has  long  administered  justice  according  to  the  rules  of  equity, 
in  a  separate  court.  He  is  appointed  by  letters-patent,  and  waa  formerly  the  chief 
merely  of  the  masters  in  chancery,  who  carried  out  the  decrees  and  performed  the 
ministerial  functions  of  the  courts  of  equity.  A  recent  statute  (15  <Sb  16  Ylct.  c.  80)  has 
provided,  however,  for  the  gradual  abolition  of  the  masters  in  chancery  and  the  trans- 
ference of  their  functions,  under  an  amended  procedure,  to  the  judges  and  their  chief 
clerks.  The  jurisdiction  of  the  master  of  the  rolls  is  regulated  by  the  statute  3  Geo.  II. 
o.  30,  by  which  all  decrees  and  ord^  made  by  him,  except  in  matters  of  bankruptcy 
and  lunacy,  which  when  this  statute  was  passed  were  appropriated  exclusively  to  the 
lord  chancellor,  are  to  be  valid,  subject,  however,  to  their  oeing  discharged  or  altered  on 
appeal  to  the  lord  chancellor.  His  jurisdiction  is  extended  by  the  3  «  4  W.  IV.  c.  94; 
and  an  appeal  now  lies  from  his  judgment  to  the  lord  chancellor,  or  to  the  court  of 
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nothing  but  only  a  definitive  judgment.  2.  That  on  writs  of  error  the  house  of 
lords  pronounces  the  judgment ;  on  appeals  it  give»  direction  to  the  court  below 
to  rectify  its  own  decree. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  nc  original  juris- 
diction, but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other  jurisdictions. 
This  is  the  court  of  exchequer  chamber;  which  was  first  erected  by  statute  31 
Edw.  III.  c.  12  to  determine  causes  by  writs  of  error  from  the  common-law  side 
of  the  court  of  exchequer.  And  to  that  end  it  consists  of  the  lord  chancellor 
and  lord  treasurer,  taking  unto  them  the  justices  of  the  king's  bench  and  com- 
mon pleas.  In  imitation  of  which,  a  second  court  of  exchequer  chamber  was 
erected  by  statute  27  Eliz.  c.  8,  consisting  of  the  justices  of  the  common  pleas, 
and  the  barons  of  the  exchequer,  before  whom  writs  of  error  may  be  brought 
to  reverse  judgments  *in  certain  suits(0  originally  begun  in  the  court  of  r^^a 
king's  bench."  Into  the  com-t  also  of  exchequer  chamber  (which  then  *■ 
consists  of  all  the  judges  of  the  three  superior  courts,  and  now  and  then  the 
lord  chancellor  also)  are  sometimes  adjourned  from  the  other  courts  sifth  causes 
as  the  judges  upon  argument  find  to  be  of  great  weight  and  difficulty,  before  any 
judgment  is  given  upon  them  in  the  court  below.(w) 

From  all  the  branches  of  this  court  of  exchequer  chamber  a  writ  of  error 
lies  to 

X.  The  house  of  peers,  which  is  the  supreme  court  of  judicature  in  the  king- 
dom, having  at  present  no  original  jurisdiction  over  causes,  but  only  upon 
appeals  and  writs  of  error,  to  rectify  any  injustice  or  mistake  of  the  law  com- 

(«)  See  ch.  xxt.  p.  411. (»)  4  Inst.  119.    2Bulgt.l4«. 

appenl  in  chancery.  The  master  of  the  rolls  is,  by  1  &  2  Vict.  c.  94,  the  custodier  of  the 
public  records. 

In  1813,  an  additional  judge  in  chancery,  or  vice-chancellor,  was  created,  with  power 
to  hear  and  determine  all  matters  depending  in  the  court  of  chancery,  according  to  the 
direction  of  the  lord  chancellor.  This  additional  assistance  was  soon  found  insufiicient 
to  keep  under  the  business  which  flowed  into  this  court;  and  in  1832  it  was  relieved  from 
the  jurisdiction  in  bankruptcy,  which  it  had  previously  exercised,  and  which  was  then 
transferred  to  the  courts  of  bankruptcy,  an  appeal,  however,  being  still  open  to  one  of 
the  vice-chancellors  appointed  to  sit  in  bankruptcy.  But  this  appeal  must  now  be  made 
to  the  court  of  appeal  in  chancery.  It  was  still,  however,  generally  admitted  that  the 
court  of  chancery  was  inadequate  to  relieve  the  crowd  of  suitors  who  awaited  its  judg- 
ments, and  an  increase  of  judges  was  loudly  called  for.  Accordingly,  when  the  equity 
jurisdiction  of  the  court  of  exchequer  was  transferred  to  the  court  of  chancery  in 
1841,  two  additional  vice-chancellors  were  appointed,  (5  Vict.  c.  5 ;)  and  a  third  vice- 
chancellor's  court  has  since  been  created,  if  &  15  Vict.  c.  4.  15  &  lb  Vict.  c.  80.  These 
judges  are  to  hear  and  determine  all  matters  depending  in  the  court  of  chancery,— either 
as  a  court  of  law  or  equity,— or  which  have  been  or  shaJl  be  submitted  to  the  jurisdiction 
of  the  said  court  or  oAhe  lord  chancellor  by  the  spt-oial  authority  of  any  act  of  puiliament. 

There  is  an  appeal  from  the  judgment  of  any  of  the  vice-chancellors,  either  to  the  lord 
chancellor  or  to  the  court  of  appeal  in  chancery. 

The  court  of  appeal  in  chancery  was  created  by  the  stat.  14  &  15  Vict.  c.  83.  It 
consists  of  two  lords-justices,  appointed  by  letters-patent,  with  whom  the  lord  chancellor 
sometimes  sits  to  form  a  full  court,  but  who,  with  or  without  the  lord  chancellor,  exer- 
cise all  the  jurisdiction  in  equity  possessed  by  him,  without  pr^'udice  to  his  sitting  alone 
and  exercising  such  jurisdiction  alone  as  formerly.  This  court  may  consist  of  the  lord 
chancellor  and  the  two  lords-justices,  or  of  the  chancellor  and  one  of  such  judges,  or  of 
the  two  lords-justices  sitting  together.  The  appeal  in  bankruptcy,  formerly  to  one  of 
the  vice-chancellors,  is  now  to  the  two  lords-justices,  who,  together  and  exclusive  of  the 
lord  chancellor,  constitute  the  court  of  appeal  in  bankruptcy,  whose  judgment  in  such 
cases  is  final.  An  appeal  from  any  judgment  or  order  of  the  master  of  the  rolls  or  any 
of  the  vice-chancellors  lies  to  this  court  or  to  the  lord  chancellor. 

From  these  courts  of  equity  in  chancery,  as  from  the  other  superior  courts,  an  appeal 
lies  to  the  house  of  peers. — Stewart. 

"'By  the  stat.  11  Geo.  IV.  and  1  W.  IV.  c.  70,  these  courts  have  been  abolished,  and 
the  cour^  of  exchequer  chamber,  as  it  now  exists,  constituted  in  their  place.  Error 
brought  upon  (that  is  to  say,  an  appeal  presented  against)  any  judgment  given  by  the 
courts  of  Queen's  Bench,  dommon  Pleas,  or  Exchequer  is  to  be  heard  and  determined 
only  by  the  judges — or  judges  and  barons,  as  the  case  may  be— of  the  other  two  courts 
hi  the  exchequer  chamber,  &om  the  judgment  of  which  court  no  error  lies  except  to  the 
house  of  lords.— Stewart. 
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mitted  by  the  courts  below  To  this  authority  this  august  tribunal  succeeded 
of  course  upon  the  dissolution  of  the  aula  regia.  For,  as  the  barons  of  par- 
liament were  constituent  members  of  that  court ;  and  the  rest  of  its  jurisdiction 
was  dealt  out  to  other  tribunals,  over  which  the  great  officers  who  accompanied 
those  barons  were  respectively  delegated  to  preside ;  it  followed,  that  the  right 
of  receiving  appeals,  and  superintending  all  other  jurisdictions,  still  remained 
in  the  residue  of  that  noble  assembly,  from  which  every  other  great  court  wa* 
derived.  They  are  therefore  in  all  causes  the  last  resort,  from  whose  judgment 
no  further  appeal  is  pennitted ;  but  every  subordinate  tribunal  must  conform  to 
their  determinations  ]  the  law  reposing  an  entire  confidence  in  the  honour  and 
conscience  of  the  noble  persons  who  compose  this  important  assembly,  that  (if 
possible)  they  will  make  themselves  masters  of  those  questions  which  they 
undertake  to  decide,  and  in  all  dubious  cases  refer  themselves  to  the  opinions 
of  the  judges  who  are  summoned  by  writ  to  advise  them;  since  upon  their 
decision  all  property  must  finally  depend." 

Hitherto  may  also  be  referred  the  tribunal  established  by  statute  14  Edw.  III. 
c.  5,  consisting  (though  now  out  of  use)  of  one  prelate,  two  earls,  and  two 

*  It  is  to  be  observed  that  it  is  not  now  the  practice  of  the  whole  body  of  the  house  of 
peers  to  attend  to  its  judicial  business.  This  is  usually  transacted  entirely  by  the  lord 
chancellor,  or  other  peers  who  have  filled  judicial  stations.  Deputy  speakers  of  the  legal 
profession  not  members  of  the  body  have  been  appointed  at  various  times  to  preside  in 
the  absence  of  the  lord  chancellor.  The  attendance  of  three  other  lay  peers  during 
these  sessions  of  the  house  is  a  matter  of  form  settled  by  rotation ;  but  the  lay  peers, 
although  thus  present,  properly  abstain  from  voting  on  judicial  matters, — ^the  arguments 
on  which  it  would  be  unreasonable  to  suppose  that  they  can  perfectly  understand,  and  to 
which  they  have  not  always  entirely  attended.  The  propriety  of  their  so  abstaining  haa 
been  recently  recognised  in  a  case  of  great  importance,---0'Connell  w.  The  Queen,  11  C. 
k  F.  421.  The  appellate  jurisdiction  of  the  house  of  lords  must,  however,  be  admitted 
to  be  in  an  unsettled  and  unsatisfactory  state.    1  Stewart's  Blackst.  9. 

"There  can  be  no  doubt,"  says  Mr.  Lewis,  "that,  both  recently  and  of  old,  well-founded 
complaints  have  been  heard  of  defects  in  the  constitution  of  the  upper  house  as  the  final 
court  of  appeal  and  error.  The  paucity  of  its  legal  members,  the  absence  of  any  consti- 
tutional obligation  upon  their  legal  members  (excepting  the  chancellor)  to  attend  the 
transaction  of  the  judicial  business,  the  irregularity  of  attendance  which  the  engrossing 
avocations  of  those  who  hold  judicial  office  elsewhere  renders  in  their  case  unavoidable, 
the  advanced  years  to  which  most  have  in  general  attained  who  by  success  in  forensic 
life  reach  the  peerage, — these  various  circumstances  have  led  to  a  want  of  confidence  in 
the  constitution  of  this  high  court,  and  a  feeling  of  uncertainty  in  its  administration  of 
justice,  which  has  occasionally  been  justified  by  the  spectacle  of  one  peer  sitting  in  error 
from  the  judgment  of  a  court  composed  of  a  plurality  of  judges ;  or,  again,  the  decision 
of  judges  specially  versed  and  accomplished,  it  may  be,  in  the  brapch  of  jurisprudence 
involved,  reviewed  by  a  peer  or  peers  having  no  such  experience  and  endowed  with  no 
such  special  knowleage;  or,  again,  two  peers  only  attending  and  differing, — ^the  one 
agreeing  in  and  the  other  dissenting  from  the  decision  under  review,  and  thus  in  effect 
nulUfying  the  suitor's  right  to  a  decision  by  leaving  the  case  precisely  where  it  was ;  or. 


of  strengthening  the  judicial  staff  in  the  house  of  peers,  baron  Parke  was  recently 
made  a  peer  for  life  only,  with  the  title  of  lord  Wensleydale,  the  6bject  being  that  here- 
after eminent  lawyers  may  be  introduced  into  the  highest  court  without  involving 
an^r  pemumerU  addition  to  the  hereditary  peerage  or  to  the  aristocratic  section  of  the 
legislature,  and  without  entailing  the  buraen  of  a  hereditary  title  when  there  may  not 
be  adequate  means  of  supporting  it.  Great  dissatisfaction  having  been  expressed  at  this 
movement,  as  tending  to  subject  the  house  of  peers  to  the  influence  ana  power  of  the 
crown  and  to  imuriously  affect  the  balance  of  the  constitution,  a  patent  has  been  since 
issued  to  lord  Wensleydale  in  the  usual  form. 

In  New  York  and  New  Jersey,  and  some  other  States,  the  plan  of  investing  the  Senate 
or  the  more  permanent  branch  of  the  legislature  with  the  fiinctions  of  a  high  court  of 
errors  and  appeals  has  been  fairly  tried,  and,  after  an  experience  of  many  years  in  the 
two  States  named,  has  been  abandoned.  To  subject  the  decisions  of  lawyers  to  be 
reversed  in  the  highest  courts  by  the  votes  of  laymen  was  found  to  be  productive  of  con- 
fusion and  uncertainty,  and  consequent  insecurity  to  titles  and  property, — than  which  a 
greater  evil  cannot  afflict  any  community. — Sharswood. 


Digitized  by  VjOOQ IC 


Ceap.4.]  PfilVATB  WEONGS.  66 

barons,  who  are  to  be  chosen  at  every  new  parliament,  to  hear  complaints  of 
grievances  and  delays  of  justice  in  the  king's  courts,  and  (with  the  advice  of 
the  chancellor,  treasurer,  and  justices  of  both  benches)  to  give  directions  for 
remedying  these  *inconveniences  in  the  courts  below.  This  committee  p^^- 
seems  to  have  been  established  lest  there  should  be  a  defect  of  justice  for  ^' 
want  of  a  supreme  court  of  appeal  during  any  long  intermission  or  recess  of 
parliament ;  for  the  statute  further  directs,  that  if  the  difficulty  be  so  great  that 
It  may  not  well  be  determined  without  assent  of  parliament,  it  shall  be  brought 
by  the  ^id  prelate,  earls,  and  barons,  unto  the  next  parliament,  who  shall  finally 
determine  tne  same. 

XL  Before  I  oonclude  this  chapter,  I  must  also  mention  an  eleventh  species 
of  courts  of  general  jurisdiction  and  use,  which  are  derived  out  of,  and  act  as 
eoUateral  auxiliaries  to,  the  foregoing.  I  mean  the  courts  of  assize  and  nisi 
prins. 

These  are  composed  of  two  or  more  commissioners,  who  are  twice  in  every 
year  sent  by  the  king's  special  commission  all  round  the  kingdom,  (except  Lon- 
don and  Middlesex,  where  courts  of  nisi  prius  are  holden  in  and  after  every 
term,  before  the  chief  or  other  judge  of  the  several  superior  courts;**  and  ex- 
cept the  four  northern  counties,  where  the  assizes  are  holden  only  once  a  vear,) 
to  try  by  a  jury  of  the  respective  counties  the  truth  of  such  matters  of  met  as 
are  then  under  dispute  in  the  courts  of  Westminster  hall.  These  judges  of 
assize  came  into  use  in  the  room  of  the  antient  justices  in  eyre,  justiciarii  in 
Uinerey  who  were  regularly  established,  if  not  first  appointed,  by  the  parliament 
of  Northampton,  a.d.  1176,  22  Hen.  Il-i(n)  with  a  delegated  power  from  the 
king's  great  court,  or  aula  regia,  being  looked  upon  as  members  thereof;  and 
they  afterwards  made  their  circuit  round  the  kinjzdom  once  in  seven  years  for 
the  purpose  of  trying  causes.(o)  They  were  afterwards  directed;  by  magna 
carta^  c.  12,  to-be  sent  into  every  county  once  a  year  to  take  (or  receive  the 
verdict  of  the  jurors  or  recognitors  in  certain  actions,  then  called)  recognitions 
or  assizes;  the  most  difficult  of  which  they  are  directed  to  adjourn  into  the 
court  of  common  pleas  to  be  there  determined.  The  itinerant  justices  were 
sometimes  mere  justices  of  assize,  or  of  dower,  or  of  gaol-delivery,  and  the 
like;  and  *they  had  sometimes  a  more  general  commission  to  determine  r^fio 
all  manner  of  causes,  being  constituted  justiciarii  ad  omnia  placita  :{p)  *- 
bat  the  present  justices  of  assize  and  nisi  prius  are  more  immediately  derived 
from  the  statute  Westm.  2,  13  Edw.  I.  c.  30,  which  directs  them  to  be  assigned 
oat  of  the  kind's  sworn  justices,  associating  to.  themselves  one  or  two  discreet 
knights  of  each  county.  By  statute  27  Edw.  I.  c.  4,  (explained  by  12  Edw.  II. 
c.  3,)  assizes  and  inquests  were  allowed  to  be  taken  before  any  one  justice  of 
the  court  in  which  the  plea  was  brought,  associating  to  him  one  knight  or  other 
approved  man  of  the  county.     Ana  lastly,  by  statute  14  Edw.  III.  c.  16, 

{•)MLJan.  L  2,{  ft.    Spelm.  Cbd.  800.  nondum  erant  Oami,  potUiuam  jutHeiarii  ibidem  idUmo- 

(•)  Co.  Litt  293.— ^imo  1281,  jtuticiarii  iHnerantei  tene-  tederutU.  Atmal,  JBccL  Wigorn,  in  WharL  Anal.  Saer,  I  496. 

rmtapiamgontiaminoetavis  S.Joh<mHet  Baptiiltt,---d  (»)  Bnct  (. Mr.  1,  c  U. 

Mm  eomitatvM  eo§  admMen  rteutavtt,  qtud  wptem  anni 

**  The  courts  of  Nid  Prius  in  London  and  Middlesex  are  called  miiings.  Those  for  Mid- 
dlesex were  established  by  the  legislature  in  the  reign  of  queen  Elizabeth.  In  ancient 
times  all  issues  in  actibns  brought  in  that  county  were  tried  at  Westminster  in  the  terms, 
at  the  bar  of  the  court  in  which  the  action  was  instituted ;  but  when  the  business  of  the 
courts  increased  these  trials  were  found  so  sreat  an  inconvenience  that  it  was  enacted, 
by  the  18  EUz.  c.  12,  that  the  chief-justice  of  the  King's  Bench  should  be  empowered  to 
try  within  the  term,  or  within  four  days  after  the  end  of  the  term,  all  the  issues  joined  in 
the  ooort  of  chancery  and  King's  Bench ;  and  that  the  chief-justice  of  the  Coimnon  Pleas 
and  the  chief-baron  should  try  in  like  manner  the  issues  joined  in  their  respective  courts. 
In  the  absence  of  any  one  of  the  chiefe,  the  same  authority  was  given  to  two  of  the  judges 
or  barons  of  his  court.  The  statute  12  Geo.  I.  c.  31  extended  the  time  to  eight  days 
after  term,  and  empowered  one  judge  or  baron  to  sit  in  the  absence  of  the  chief.  The  24 
Geo.  II,  c.  18  has  extended  the  time  after  term  still  further  to  fourteen  days. — Christian. 

And  the  time  was  afterwards,  and  still  continues,  unlimited  during  the  vacation  next 
after  the  term,  by  the  1  Geo.  IV.  c.  55.  Before  the  passing  of  the  1  Geo.  IV.  c.  21,  the 
nisi  prius  sittings  in  Middlesex  were  confined  to  Westminster  hall ;  but  by  that  act  they 
may  be  held  at  any  other  fit  place  within  the  city  of  Westminster. — Chittt. 
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inquests  of  nisi  prius  may  be  taken  before  any  justice  of  either  bench,  (though 
the  plea  be  not  depending  in  his  own  court,)  or  before  the  chief  baron  of  tSe 
exchequer,  if  he  be  a  man  of  the  law ;  or  otherwise  before  the  justices  of  assize, 
f,o  that  one  of  such  justices  be  a  judge  of  tlie  king's  bench  or  common  pleas, 
or  the  king's  Serjeant  sworn  *  They  usually  make  their  circnits  in  the  re- 
spective vacations  after  Hilary  and  Trinity  terms ;  assizes  bein^  allowed  to  be 
taken  in  the  holy  time  of  lent  by  consent  of  the  bisho{)s  at  the  King's  request, 
as  expressed  in  statute  Westm.  1, 3  Edw.  I.  c.  51.  And  it  was  also  usual,  during 
the  times  of  popery,  for  the  prelates  to  grant  annual  licenses  to  the  justices  ot 
assize  to  administer  oaths  in  holy  times;  for,  oaths  being  of  a  sacred  nature,  the 
logic  of  those  deluded  ages  concluded  that  they  must  oe  of  ecclesiastical  cog- 
niz&nce.(q)  The  prudent  jealousy  of  our  ancestors  ordained(r)  that  no  man 
of  law  should  be  judge  of  assize  in  his  own  county,  wherein  he  was  bom  or 
doth  inhabit ;"  and  a  similar  prohibition  is  found  in  the  civil  law,(5)  which  has 
carried  this  principle  so  far  that  it  is  equivalent  to  the  crime  of  sacrilege  for 
a  man  to  be  governor  of  the  province  in  which  he  was  bom  or  has  any  civil 
connexion. (f) 

The  judges  upon  their  circuits  now  sit  by  virtue  of  five  several  authorities. 
1.  The  commission  of  the  peace.  2.  A  commission  of  oyer  and  terminer,  3.  A 
commission  of  general  gaol-delivery.  The  consideration  of  all  which  belongs 
♦591  P^^P^^^y  *^^  ^^®  subsequent  book  of  these  commentaries.  But  the  fourth 
^  commission  is,  4.  A  commission  of  asstze,  directed'  to  the  justices  and 
Serjeants  therein  named,  to  take  (together  with  their  associates)  assizes  in  the 
several  counties, — that  is,  to  take  the  verdict  of  a  peculiar  species  of  jury,  called 
an  assize,  and  summoned  for  the  trial  of  landed  disputes,  of  which  hereafter. 
The  other  authority  is,  5.  That  of  nisi  priuSy  which  is  a  consequence  of  the 
commission  of  assize,{u)  being  annexed  to  the  office  of  those  justices  by  the 
statute  of  Westm.  2,  13  Edw.  1.  c.  30,  and  it  empowers  them  to  try  all  questions 
of  fact  issuing  out  of  the  courts  of  Westminster  that  are  then  ripe  for  trial  by 
jury.**  These,  by  the  course  of  the  courts.(w?)  are  usually  appointed  to  be  tried 
at  Westminster  in  some  Easter  or  Michaelmas  Term,  by  a  jury  returned  from 
the  county  wherein  the  cause  of  action  arises;  but  with  this  proviso,  nisi  prius, 
unless  before  the  day  prefixed  the  ludges  of  assize  come  into  the  county  in  ques- 
tion. This  they  are  sure  to  do  m  the  vacations  preceding  each  Easter  and 
Michaelmas  Term,  which  saves  much  expense  and  trouble.  These  commissions 
are  constantly  accompanied  by  writs  of  association,  in  pursuance  of  the  statutes 
of  Edward  I.  and  II.  before  mentioned ;  whereby  certain  persons  (usually  the 
clerk  of  assize  and  his  subordinate  officers)  are  directed  to  associate  themselves 
with  the  justices  and  Serjeants,  and  they  are  required  to  admit  the  said  persons 
into  their  society,  in  order  to  take  the  assizes,  &c.,  that  a  sufficient  supply  of 
commissioners  may  never  be  wanting.    But,  to  prevent  the  delay  of  justice  by 

(f )  laitenoM  hereof  maj  be  met  with  tn  the  appendix  to  (•)  Ff.  LS9L  8. 

Spelman's  origiiutl  of  the  terms,  and  in  Mr.  Parker's  An-  (^  C  9, »,  4. 

Uqnitiee,  209.  (»)  Balk.  454. 

(<0  Stat.  4  Sdw.  in.  0. 2.    8  BJc.  IL  c.  2.    83  Hen.  TUL  (•)  Bee  ch.  zzll.  p.  86S. 

^  And  now,  by  1  Geo.  IV.  c  55,  s.  5,  any  mdge  or  baron  ma^,  en  hie  circuit,  amend  a 
record  and  make  any  order  in  any  cause,  although  it  waa  not  in  a  suit  depending  in  his 
own  court. — Chittt. 

^  This  restriction  was  construed  to  extend  to  every  commission  of  the  judges ;  but, 
it  being  found  very  inconvenient,  the  12  Geo.  II.  c.  27  was  enacted  for  the  express  pur- 
pose of  authorizing  the  commissioners  of  oyer  and  terminer  and  of  ^1-delivery  to  exe- 
cute their  commissions  in  the  criminal  courts  within  the  counties  in  which  they  were 
bom  or  in  which  they  reside.  See  4  book,  271.  This  restriction  as  to  commissioners 
of  assize  and  nisi  prius  was  taken  off  by  the  49  Geo.  III.  c.  91. — Chittt. 

^  An  important  act,  the  3  Geo.  IV.  c.  10,  was  lately  passed  to  remedy  the  defect  of 
the  commission  not  being  opened  on  the  day  appointed ;  by  which  it  is  enacted  that  the 
commission  may  be  opened  on  the  succeeding  day  to  the  one  appointed ;  and  if  such 
succeeding  day  be  a  Sunday,  or  any  other  day  of  public  rest,  then  on  the  next  following 
day,  provided  the  opening  the  commission  on  the  appointed  day  was  prevented  by  the 
pressure  of  businefis  elsewhere,  or  by  some  unforeseen  cause  or  accident. — Chittt. 
44 


Digitized  by  VjOOQ IC 


Chap.  5]  PEIVATE  WEONGS.  69 

the  absence  of  any  of  them,  there  is  also  issued  of  course  a  wri^  ofsinon  omnes, 
directing  that  if  all  cannot  be  present,  any  two  of  them  (a  justice  or  a  Serjeant 
being  one)  may  proceed  to  execute  the  commission. 

These  are  the  several  courts  of  common  law  and  equity  which  are  of  public 
and  general  jurisdiction  throughout  the  kingdom.  And,  upon  the  whole,  we 
cannot  but  admire  the  wise  economy  and  admirable  provision  of  our  ancestors 
in  settling  the  distribution  of  justice  in  a  method  so  well  calculated  fur  cheap- 
ness, expedition,  and  ease,  fey  the  constitution  which  they  established,  all 
trivial  debts  and  injuries  of  small  consequence  were  to  be  recovered  or  redressed 
in  every  *nian's  own  county,  hundred,  or  perhaps  parish.  Pleas  of  free-  ^^^r. 
hold,  and  more  important  disputes  of  property,  were  adjourned,  to  the  ^ 
king's  court  of  common  pleas,  which  was  fixed  in  one  place  for  the  benefit  of 
the  whole  kingdom.  Crimes  and  misdemeanours  were  to  be  examined  in  a 
court  by  themselves,  and  matters  of  the  revenue  in  another  distinct  jurisdic- 
tion iNow  indeed,  for  the  ease  of  the  subject  and  greater  despatch  of  causes, 
methods  have  been  found  to  open  all  the  three  superior  courts  for  the  redress 
of  private  wrongs;  which  have  remedied  many  inconveniences,  and  yet  pre- 
served the  forms  and  boundaries  handed  down  to  us  from  high  antiquity.  If 
facts  are  disputed,  they  are  sent  down  to  be  tried  in  the  country  by  the  neigh- 
bours ;  but  the  law  arising  upon  those  facts  is  determined  by  the  judges  above : 
and,  if  they  are  mistaken  in  point  of  law,  there  remain  in  both  cases  two  suc- 
cessive courts  of  appeal  to  rectify  such  their  mistakes.  If  the  rigour  of  general 
niles  does  in  any  case  bear  hard  upon  individuals,  courts  of  equity  are  open  to 
supply  the  defects,  but  not  sap  the  fundamentals,  of  the  law.  Lastly,  there 
presides  over  all  one  great  court  of  appeal,  which  is  the  last  resort  in  matters 
of  both  law  and  equity,  and  which  will  therefore  take  care  to  preserve  a 
uniformity  and  equilibrium  among  all  the  inferior  jurisdictions :  a  court  com- 
posed of  prelates  selected  for  their  piety,  and  of  nobles  advanced  to  that  honour 
for  their  personal  merit,  or  deriving  both  honour  and  merit  from  an  illustrious 
train  of  ancestors;  who  are  formed  by  their  education,  interested  by  their  pro- 
perty, and  bound  upon  their  conscience  and  honour,  to  be  skilled  in  the  laws  of 
their  country.  This  is  a  faithful  sketch  of  the  English  juridical  constitution, 
as  designed  by  the  masterly  hand  of  our  forefathers,  of  wnich  the  great  original 
lines  are  still  strong  and  visible ;  and  if  any  of  its  minuter  strokes  are  by 
the  length  of  time  at  all  obscured  or  decayed,  they  may  still  be  with  ease 
^stored  to  their  pristine  viffour ;  and  that  not  so  much  by  fancifril  alterations 
and  wild  experiments  (so  frequent  in  this  fertile  age)  as  by  closely  adhering 
to  the  wisdom  of  the  antient  plan,  concerted  by  Alfred  ana  perfected  by  Ed- 
ward I.,  and  by  attending  to  the  spirit,  without  neglecting  the  forms,  of  theii 
excellent  and  venerable  institutions. 


♦CHAPTER  V.  [*61 

OF  COURTS  ECCLESIASTICAL,  MILITARY,  AND  MARITIME. 

Besibss  the  several  courts  which  were  treated  of  in  the  preceding  chaptei, 
•nd  in  which  all  injuries  are  redressed  that  fall  under  the  cognizance  of  the 
common  law  of  England,  or  that  spirit  of  equity  which  ought  to  be  its  constant 
attendant,  there  stfll  remain  some  other  courts  of  a  jurisdiction  equally  public 
and  general,  which  take  cognizance  of  other  species  of  injuries  of  an  eccle- 
siastical, military,  and  maritime  nature;  and  therefore  are  properly  distin- 
guished by  the  title  of  ecclesiastical  courts,  courts  military,  and  maritime. 

I.  Before  I  descend  to  consider  particular  ecclesiastical  courts,  I  must  first  of 
»11  in  general  premise  that  in  the  time  of  our  Saxon  ancestors  there  was  no  sort 
of  distinction  between  the  lay  and  the  ecclesiastical  jurisdiction :  the  county- 
Gonrt  was  as  much  a  spiritual  as  a  temporal  tribunal :  the  rights  of  the  church 
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were  ascertained  and  asserted  at  the  Rame  time,  and  by  the  same  jadges,  as  the 
rights  of  the  laJly.  For  this  purpose  the  bishop  of  the  diocese,  and  the  alder- 
man, or  in  his  absence  the  sheriff  of  the  county,  used  to  sit  together  in  the 
county-court,  and  had  there  the  cognizance  of  all  causes,  as  well  ecclesiastical 
as  civil :  a  superior  deference  being  paid  to  the  bishop's  opinion  in  spiritual 
matters,  and  to  that  of  the  lay  judges  in  temporal.(a)  This  union  of  power  was 
*62 1  ^^^^  advantageous  to  them  both ;  the  presence  of  the  *bishop  added 
J  weight  and  reverence  to  the  sheriff's  proceedings ;  and  the  authority  of 
the  sheriff  was  equally  useful  to  the  bishop,  by  enforcmg  obedience  to  his  de- 
crees in  such  refractory  offenders  as  would  otherwise  have  despised  the  thunder 
of  mere  ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with  those  vi^ws 
of  ambition  that  were  then  forming  by  the  court  of  Eome.  It  soon  became  an 
established  maxim  in  the  papal  system  of  policy,  that  all  ecclesiastical  persons 
and  aU  ecclesiastical  causes  snould  be  solely  and  entirely  subject  to  ecclesiastical 
jurisdiction  only;  which  jurisdiction  was  supposed  to  be  lodged  in  the  first 
place  and  immediately  in  the  pope,  by  divine  indefeasible  right  and  investiture 
from  Christ  himself,  and  derived  from  the  pope  to  all  inferior  tribunals.  Hence 
the  canon  law  lays  it  down  as  a  rule,  that  "  sacerdotes  a  reqibus  honorandi  sunt, 
non  judicandi;"(b)  and  places  an  emphatic  reliance  on. a  fabulous  tale  which  it 
tells  of  the  emperor  Constantine,  that  when  some  petitions  were  brought  to 
him,  imploring  the  aid  of  his  authority  against  certain  of  his  bishops  accused 
of  oppression  and  injustice,  he  caused  (says  the  holy  canon)  the  petitions  to  be 
burnt  in  their  presence,  dismissing  them  with  this  valediction,  ^^  ite  et  inter  vos 
causas  vestras  discutite,  quia  dignum  non  estutnos  judicemus  Deo8/\c) 

It  was  not,  however,  till  after  the  Norman  conquest  that  this  doctrine  was 
received  in  England ;  when  William  I.  (whose  title  was  warmly  espoused  by 
the  monasteries,  which  he  liberally  endowed,  and  by  the  forei^  clergy,  whom 
he  brought  over  in  shoals  firom  France  and  Italy  and  planted  m  the  oest  pre- 
ferments of  the  English  church)  was  at  length  prevailed  upon  to  establish  this 
fatal  encroachment,  and  separate  the  ecclesiastical  court  from  the  civil: 
whether  actuated  by  principles  of  bigotrjr,  or  by  those  of  a  more  refined  policy, 
in  order  to  discountenance  the  laws  of  king  Edward,  abounding  with  the  spirit 
*681  ^^  Saxon  liberty,  is  not  altogether  *certain.  But  the  latter,  if  not  the 
^  cause,  was  undoubtedly  the  consequence,  of  this  separation }  for  the 
Saxon  laws  were  soon  overborne  bv  the  Norman  justiciaries,  when  the  county- 
court  fell  into  disregard  by  the  bishop's  withdrawing  his  presence,  in  obedience 
to  the  charter  of  the  Conqueror  ;((2)  which  prohibited  any  spiritual  cause  from 
being  tried  in  the  secular  courts,  and  commanded  the  suitors  to  appear  before 
the  bishop  only,  whose  decisions  were  directed  to  conform  to  the  canon  law.(e) 

King  Henry  the  First,  at  his  accession,  among  other  restorations  of  the  laws 
of  king  Edward  the  Confessor,  revived  this  of  the  union  of  the  civil  and  eccle- 
siastical court8.(/)  Which  was,  according  to  Sir  Edward  Coke,(^)  after  the 
ere&t  beat  of  the  conquest  was  past,  only  a  restitution  of  the  antient  law  of 
ISngland.  This,  however,  was  ill  relished  by  the  popish  clergy,  who,  under  the 
guidance  of  that  arrogant  prelate,  archbishop  Ansebn,  very  early  disapproved 
of  a  measure  that  put  them  on  a  level  with  the  profane^  laity,  and  subjected 
spiritual  men  and  causes  to  the  inspection  of  the  secular  magistrates:  and 
therefore  in  their  synod  at  Westminster,  3  Hen.  I.,  they  ordained  that  no  bishop 

(■)  Okberrimo  kuic  convenM  griaonptu  d  akkrmanmu  tai  teeundum  canonm  el  fpUocpakt  kpea,  netum  Deo  et 

iiUer  twOo ;  qmrvm  aUer  jura  dimnOf  aUer  humana  popu-  ^)i$copo  sua  fadat. 
Umedootto.   LL.  Eadgar. c b,  ^ViAoetprmeipio^iUommedeoamiUttueantadeomaaibti 

(*)  Decnt.  parL  2.  coim.  11,  oh.  L  c  41.  d  kundnda,  ricut  fecerint  impoirt  regit  EdwardL    CbH. 

(•)  Ibid.  Hm,  L  m  Spelm.  QmL  vet  Itffum,  806.    And  wha  if  hen 

l^)  Hale,  Htet.  0.  L.  102.    8eld«n,  in  AAm.  p.  e^  L  Si.    4  obMorely  hinted  at  is  ftiUv  explained  by  his  code  of  lava 

Inst  259.  WOk.  LL.  AngL  Sax.  292.  extant  in  the  red  book  of  the  exoheqner,  though  In  geneni 

(•)  JVwStu  epieeopM  vd  arcHdtooomu  de  Uffihue  epieeo-  bnt  of  doabtftil  authority.   Chp.  8.    OeneraUa  coeniiatuim 

ptdOmt  emuMut  in  hundret  plaeila  Uneant,  nee  eaueam,  ptadtacertittoeieetvicibueteneantur.  IntfreintcademepS^' 

mm  ad  reffmm  animarwn  pcrtinet  ad  juHeium  eeeukarium  eapiy  eomiiee,  de. ;  d  afaniwr  prima  dddta  verm  ohHeUami' 

hcmimtm  addueatd:  t*d  quiamqm  eeamdwn  episeopakt  tatie  imitj  eecunda regie pUuUa, proetremo eamem  tigulenm 

de  quaeunque  oawa  vd  adpa  interpeUatue  fiterilf  ad  digwU  eoHffaOiimSbue  e^ieaidwr. 


loemn,  mum  ad  hoc  episcoptu  demerit  d  nomimaverU,  vem'at;        (e)  2  Inst.  70. 
-"'    taeottvea  tita  retpondeai;  d  nomeetmdum  "  ~^ 
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should  attend  the  dise.assion  of  temporal  causes  ;(A)  which  soon  dissolved  this 
oewly-effected  nnion.    And  when,  upon'  the  death  of  king  Henry  the  First, 
♦the  nsurper  Stephen  was  hrought  in  and  supported  by  the  clergy,  we    ^^^^ 
find  one  article  of  the  oath  which  they  imposed  upon  him  was,  that  eccle-     ^ 
liastical  persons  and  ecclesiastical  causes  should  he  subject  only  to  the  bishop's 

E'  diction. (t)  And  as  it  was  about  that  time  that  the  contest  and  emulation 
n  between  the  laws  of  England  and  those  of  Bome,(Ar)  the  temporal  courts 
ring  to  the  former,  and  the  spiritual  adopting  the  latter  as  their  rule  of 
proceeding,  this  widened  the  breach  between  them,  and  made  a  coalition  after- 
wards impracticable;  which  probably  would  else  have  been  effected  at  ihe 
general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts,  or,  as  ti.ey 
are  often  styled,  courts  christian,  {curies  christianitatis,)  I  shall  begin  with  the 
lowest,  and  so  ascend  gradually  to  the  supreme  court  of  appeaL(2) 

1.  The  archdeacon's  court  is  the  most  inferior  court  in  the  whole  ecclesiabtical 
polity.  It  is  held  in  the  archdeacon's  absence  before  a  judge  appointed  by 
nimself,  and  called  his  official ;  and  its  jurisdiction  is  sometimes  in  concurrence 
with,  sometimes  in  exclusion  of,  the  bishop's  court  of  the  diocese.  From 
hence,  however,  by  statute  24  Hen.  YIII.  c.  12,  an  appeal  lies  to  that  of  the 
bishop. 

2.  The  consistory  court  of  every  diocesan  bishop  is  held  in  their  several  catho 
drals,  for  the  trial  of  all  ecclesiastical  causes  i^rising  within  their  respective 
dioceses.  The  bishop's  chancellor,  or  his  commissary,  is  the  judge ;  and  from 
his  sentence  an  appeal  lies,  by  virtue  of  the  same  statute,  to  the  archbishop  of 
each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to  the  archbishop  of 
Canterbury ;  whereof  the  judge  is  called  *the  dean  of  the  areheSy  because  ^^^^ 
he  antiently  held  his  court  in  the  church  of  Saint  Mary  le  bow,  (sancta  ■- 
Maria  de  arcubus,)  though  all  the  principal  spiritual  courts  are  now  holden  at 
doctors'  commons.  His  proper  jurisdiction  is  only  over  the  thirteen  peculiar 
(Irishes  belonging  to  the  archbishop  in  London ;  but  the  office  of  dean  of  the 
arches  having  been  for  a  long  time  united  with  that  of  the  archbishop's  prin- 

XI  official,  he  now,  in  right  of  the  last-mentioned  office,  (as  doth  also  the 
ial  principal  of  the  archbishop  of  York,)  receives  and  determines  appeals 
from  the  sentences  of  all  inferior  ecclesiastical  courts  within  the  province. 
And  from  him  an  appeal  lies  to  the  king  in  chancery,  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  seal,)  by  statute  26  Hen.  YIII.  c.  19, 
as  supreme  head  of  the  English  church,  in  the  place  of  the  bishop  of  Borne, 
who  formerly  exercised  this  jurisdiction ;  which  circumstance  alone  will  furnish 
the  reason  why  the  popish  clergy  were  so  anxious  to  separate  the  spiritual 
ooDrt  from  the  temporal. 

4.  The  court  of  pectdiars  is  a  branch  of  and  annexed  to  the  court  of  arches. 
It  has  a  jurisdiction  over  all  those  parishes  dispersed  through  the  province  of 
Canterburjr  in  the  midst  of  other  dioceses,  which  are  exempt  from  the  ordi- 
nary's jurisdiction  and  subject  to  the  metropolitan  only.  All  ecclesiastical 
causes  arising  within  these  peculiar  or  exempt  jurisdictions  are,  originally, 
cognizable  by  this  court ;  from  which  an  appeal  lay  formerly  to  the  pope,  but 
now,  bv  the  •statute  25  Hen.  VIII.  c.  19,  to  the  king  in  chancery. 

5.  The  prerogative  court  is  established  for  the  trial  of  all  testamentary  causes 
where  the  deceased  hath  left  bona  notabilia  within  two  different  dioceses.  In 
which  case  the  probate  of  wills  belongs,  as  we  have  formerly  seen,(m)  to  the 
archbishop  of  the  province,  by  way  of  special  prerogative.  And  all  causes 
relating  to  the  wills,  administrations,  or  legacies  of  such  pelrsons  are,  originally, 
coniizable  herein,  before  a  iudge  appointed  by  the  archbishop,  called  the  judge 
*of  the  prerogative  court :  from  whom  an  appeal  lies,  by  statute  25  Hen.  p^g 
Vni.  c.  19,  to  the  king  in  chancery,  instead  of  the  pope,  as  formerly.         ^ 

(*)  N*  tf4aoopi  madarimn  plaeitontm  qdMum  nueifiant.  (<)  For  ftirther  nartleidan,  see  Bum's  Eoelesiutlctl  Law, 

Bpdm.  Cbd.  801.  Wood's  Insutute'of  the  Common  Law,  and  Ou^toD's  Ords 

(()  gpclffl.  Cbd.  901.  Jvdicwrum. 

(*)  Bee  book  LiBtiod.M.  (•)  Book  U.  eh.  S2. 
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I  pih98  by  such  ecclesiastical  courts  as  have  only  what  is  called  a  vduntaryf 
and  not  a  contentious,  jurisdiction ;  which  are  merely  concerned  in  doing  or 
selling  what  no  one  opposes,  and  which  keep  an  open  office  for  that  purpose, 
(as  granting  dispensations,  licenses,  faculties,  and  otner  remnants  of  the  papal 
extortions,)  but  do  not  concern  themselves  with  administering  redress  to  any 
injury :  and  shall  proceed  to 

6.  The  great  court  of  appeal  in  all  ecclesiastical  causes,  vi^.,  the  court  of  dele- 
gates, judices  delegati,  appomted  by  the  king^s  commission  under  his  great  seal, 
and  issuing  out  of  chancery,  to  represent  his  royal  person,  and  hear  all  appeals 
to  him  made  bv  virtue  of  the  before-mentioned  statute  of  Henry  VIII.  This 
commission  is  frequently  filled  with  lords,  spiritual  and  temporal,  and  always 
with  judges  of  the  courts  at  Westminster,  and  doctors  of  the  civil  law.  Appeals 
to  Eome  were  always  looked  upon  by  the  English  nation,  even  in  the  times  of 
popery,  with  an  evil  eye,  as  being  contrary  to  the  liberty  of  the  subject,  the 
nonour  of  the  crown,  and  the  independence  of  the  whole  realm ;  and  were  first 
introduced  in  very  turbulent  times  in  the  sixteenth  year  of  king  Stephen,  (a.d. 
1151,)  at  the  same  period  (Sir  Henry  Spelman  observes)  that  the  civil  and  canon 
laws  were  first  imported  into  England.(n)  But,  in  a  few  years  after,  to  obviate 
this  growing  practice^  the  constitutions  made  at  Clarendon,  11  Hen.  II.,  on 
account  of  the  disturbances  raised  by  archbishop  Becket  and  other  zealots  of 
the  holy  see,  expressly  declare,(o^  that  appeals  in  causes  ecclesiastical  ou^ht  to 
lie,  from  the  archdeacon  to  the  aiocesan ;  from  the  diocesan  to  the  archbishop 
of  the  province ;  and  from  the  archbishop  to  the  king ;  and  are  not  to  proceed 
any  further.without  special  license  from  the  crown.  But  the  unhappy  advan- 
tage that  was  given,  in  the  reigns  of  king  John  and  his  son  Henry  the  Third,  to 
*671    ^®  encroaching  *power  of  the  pope,  who  was  ever  vigilant  to  improve 

J  all  opportunities  of  extending  his  jurisdiction  hither,  at  length  riveted 
the  custom  of  appealing  to  Home  in  causes  ecclesiastical  so  stron^y,  that  it 
never  could  be  thoroughly  broken  off  till  the  grand  rupture  happened  in  the 
reign  of  Henry  the  Eighth ;  when  all  the  juri^iction  usurped  by  the  pope  in 
matters  ecclesiastical  was  restored  to  the  crown,  to  which  it  originally  belonged : 
so  that  the  statute  25  Hen.  YIII.  was  but  declaratory  of  the  antient  law  of  the 
realm.(/))  But  in  case  the  king  himself  be  party  in  any  of  these  suits,  the 
appeal  does  not  then  lie  to  him  in  chancery,  which  would  be  absurd ;  but,  by 
the  statute  24  Hen.  YIII.  c.  12,  to  all  the  bishops  of  the  realm,  assembled  in 
the  upper  house  of  convocation.* 

7.  A  commission  of  review  is  a  commission  sometimes  granted,  in  extra- 
ordinary cases,  to  revise  the  sentence  of  the  court  of  delegates,  when  it  is 
apprehended  they  have  been  led  into  a  material  error.  This  commission  the 
king  may  grant,  although  the  statutes  24  &  25  Hen.  YIII.  before  cited,  declare 
the  sentence  of  the  delegates  definitive :  because  the  pope,  as  supreme  head  by 
the  canon  law,  used  to  grant  such  commission  of  review ;  and  such  authority 
as  the  pope  heretofore  exerted  is  now  annexed  to  the  crown(5')  by  statutes  26 
Hen.  VHl.  .0. 1,  and  1  Eliz.  c.  1.  But  it  is  not  matter  of  right,  which  the  sub- 
ject may  demand  ex  debito  justitice,  but  merely  a  matter  of  favour,  and  which 
therefore  is  often  denied. 

These  are  now  the  principal  courts  of  ecclesiastical  jurisdiction :  none  of 
which  are  allowed  to  be  courts  of  record ;  no  more  than  was  another  much  more 
favourable  jurisdiction,  but  now  deservedly  annihilated,  viz.,  the  court  of  the 
king's  high  commission  in  causes  ecclesiastical.     This  court  was  erected  and 

(»)  CbtL  vd.  Ug.  816.  (p)  4  Intt.  841. 

(•)  Oh.  8.  (ff)  Ibid. 

^  No  such  assembly  can  exist  as  all  the  bishops  of  the  realm  in  any  house  of  convo- 
cation. But  the  statute  says  that  the  appeal  shall  be  to  the  bishops,  abbots,  and  priors 
of  the  upper  house  of  the  convocation  of  the  province  in  which  the  cause  of  the  wit  arises. 
Therefore,  in  the  province  of  York,  the  appeal  lies  now  to  the  archbishop  and  his  three 
bishops ;  in  the  province  of  Canterbury,  to  the  rest  of  the  bench  of  bisliops.  See  1  Book, 
280,  n.  36.  When  the  delegates  are  e(^ually  divided  in  opinion,  so  that  no  judgment 
f)an  be  pronounced,  a  commission  of  adjuncts  may  issue.  See  an  instance  leferred  to  in 
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united  to  the  legal  power(r)  by  virtue  of  the  statute  1  Eliz.  c.  1,  instead  of  a 
larger  jarisdiotion  which  had  before  been  exercised  under  the  pope's  authority. 
It  was  intended  *to  vindicate  the  dignity  and  peace  of  the  church,  by  p^^g 
reforming,  ordering,  and  correcting  the  eccleniastical  state  and  persons,  *- 
and  all  manner  of  errors^  heresies,  schisms,  abuBCs,  offences,  contempts*  and 
enormities.  Under  the  shelter  of  which  very  general  words,  means  were  found, 
in  that  and  the  two  succeeding  reigns,  to  vest  m  the  high  commissioners  exti*a- 
ordinary  and  ahnost  despotic  powers  of  fining  and  imprisoning;  which  they 
exerted  much  beyond  the  degree  of  the  offence  itself,  and  frequently  over 
offeneea  by  no  means  of  spiritual  cognizance.  For  these  reasons  this  co.irt  was 
justly  aboli&hed  by  statute  16  Car.  I.  c.  11.  And  the  weak  and  illegal  attempt 
that  was  made  to  revive  it,  during  the  reign  of  king  James  the  Second,  served 
only  to  hasten  that  infatuated  jprince's  ruin. 

II.  Next,  as  to  the  co«rts  military.  The  only  court  of  this  kind  known  to, 
and  established  by,  the  permanent  laws  of  the  land,  is  the  court  of  chivdlryj 
formerly  held  before  the  lord  high  constable  and  earl  marshal  of  England  jointly^ 
but  since  the  attainder  of  Stafford,  duke  of  Bjuckingham,  under  Henry  VIIL, 
and  the  consequent  extinguishment  of  the  office  of  lord  high  constable,  it  hath 
usually,  with  respect  to  civil  matters,  been  held  before  the  earl  marshal  only.(«) 
This  court,  by  statute  13  Eic.  II.  c.  2,  bath  cognizance  of  contracts  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of  the  realm  as 
within  it.  And  from  its  sentences  an  appeal  lies  immediately  to  the  king  in 
person. (^)  This  court  was  in  great  reputation  in  the  times  of  pure  chivalry, 
and  afterwards  during  our  connexions  with  the  continent,  by  the  territories 
which  our  princes  held  in  France :  but  is  now  grown  almost  entirely  out  of  use, 
on  account  of  the  feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce 
itsjud^ents,  as  it  can  neither  fine  nor  imprison,  not  being  a  court  of  record,  (u) 

in.  The  maritime  courts,  or  such  as  have  power  and  jurisdiction  to  determine 
all  maritime  injuries,  arising  upon  the  *sea8,  or  in  parts  out  of  the  reach  |-^gg 
of  the  common  law,  are  only  the  court  of  admiralty  and  its  courts  of  ^ 
appeal  The  court  of  admiraltv  is  held  before  the  lord  high  admiral  of  Eng- 
land, or  bis  deputy,  who  is*called  the  judge  of  the  court.  According  to  Sir 
Henry  Spelman,(u7)  and  Lambard,(a:)  it  was  first  of  all  erected  by  king  Edward 
the  Hiird.  Its  proceedings  are  according  to  the  method  of  the  civil  law,  like 
those  of  the  ecclesiastical  courts ;  upon  which  account  it  is  usually  held  at  the 
same  place  with  the  superior  ecclesiastical  courts,  at  doctors'  commons  in  Lon- 
don.' It  is  no  court  of  record,  any  more-  than  the  spiritual  courts.  From  the 
sentences  of  the  admiralty  judge  an  appeal  always  lay,  in  ordinary  course,  to 


i 


4IiutS24.  (•)7Mod.l27. 

1  Lev.  230.    Show.  Pari.  Cm.  60.  (»)Glo«.13. 

\*)  4  Inrt.  125.  (•)  Arduitm.  41. 


4  Burr.  2254.  A  commission  of  review  was  applied  for  in  the  court  of  chancery  in 
Kichaelmas  Term,  1798,  when  the  chancellor,  upon  hearing  the  arguments  of  civilians 
and  barristers  respecting  the  jud^p^ment  of  the  delegates,  determined  to  recommend  to 
the  kinff  to  grant  a  commission  of  review.    See  4  Ves.  Jr.  186. — Christian. 

But  the  jurisdiction  of  Ihe  court  of  delegates  has,  by  statutes  2  &  3  W.  IV.  c.  92  and 
3  A  4  W.  Iv.  c  41,  been  transferred  to  the  judicial  committee  of  the  privy  council,  which 
is  now  the  great  court  of  appeal  in  all  ecclesiastical  causes.  This  court  is  composed  of 
the  president  of  the  council,  the  lord  chancellory  the  chief  justice  of  the  court  of  King's 
Bench,  the  master  of  the  rolls,  the  lord-justices  of  the  court  of  appeal  in  chancery,  vice- 
chancellors,  (if  privy  councillors,)  the  chief  justice  of  the  Common  Pleas,  the  lord  chief 
baron,  the  Judge  of  the  prerogative  court,  the  judge  of  the  high  court  of  admiralty,  the 
members  of  the  privy  council  who  shall  have  held  any  of  these  offices,  and  two  other 
privy  councillors,  who  may  be  appointed  by  sign  manual ;  and  two  privy  councillors  who 
gball  have  held  the  office  of  jud^e  in  the  £^t  Indies  or  any  of  the  king's  dominions 
beyond  seas  shall  attend  the  sittings  of  the  judicial  committee.  By  stat.  6  &  7  Vict.  c. 
38,  ap))eals  may  be  heard  by  not  less  than  three  of  its  members,  under  a  special  order 
of  the  queen.  This  court  is  a  court  of  record,  and  has  full  power  to  punish  contempts 
and  enforce  its  decrees,  to  award  costs  and  have  them  taxed. — Stswart. 

'The  practice  of  the  court  of  admiralty  has  been  improved  and  its  jurisdiction 
ntended  by  statute  3^4  Vict  c.  65.— Stewart. 
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the  kin^  in  chancery,  as  may  be  collected  firom  statute  25  Hen.  YIII.  c.  19^ 
which  directs  the  appeal  from  the  archbishop's  courts  to  be  determined  by  per- 
sons named  in  the  king's  commission^  <<  like  as  in  case  of  appeal  from  the  adiniral- 
court."  Bat  this  is  ateo  expressly  declared  by  statute  8  Eliz.  o.  5,  which  enacte, 
that  upon  appeal  made  to  the  chancery,  the  sentence  definitive  of  the  delegates 
appointed  by  commission  shall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and  our  other  plantations 
and  settlements,  may  be  brought  before  the  courts  of  admiralty  in  England, 
as  being  a  branch  of  the  admiral's  jurisdiction,  though  they  may  also  be 
brought  before  the  king  in  council.'  But  in  case  of  prize  vessels,  taken  in  time 
of  war,  in  any  part  of  the  world,  and  condemned  m  any  courts  of  admiral^ 
or  vioe-admirahy  as  lawful  prize,  the  appeal  lies  to  certain  commissioners  of 
appeals  consisting  chiefly  of  the  privy  council,  and  not  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations ;  by  which  particular 
courts  are  established  in  all  the  maritime  countries  of  Europe  for  the  decision  of 
this  question,  whether  lawful  prize  or  not  ^  for,  this  being  a  question  between 
subjects  of  different  states,  it  belongs  entirely  to  the  law  of  nations,  and  not  to 
the  municipal  laws  of  either  country,  to  determine  it.  The  ori^pnal  court,  to 
^^Q^  which  this  question  is  ^permitted  in  England,  is  the  court  of  admiraltjrf 
•■  and  the  court  of  appeal  is  in  effect  the  king's  privy  council,  the  members 
of  which  are,  in  consequence  of  treaties,  commissioned  under  the  great  seal  for 
this  purpose.  In  1748,  for  the  more  speedy  determination  of  appeals,  tho 
judges  of  the  courts  of  Westminster  hall,  though  not  privy  counsellors,  were 
added  to  the  commission  then  in  being.  But  doubts  being  conceived  concerning 
the  validity  of  that  commission  on  account  of  such  addition,  the  same  was 
confirmed  by  statute  22  Greo.  II.  c.  3,  with  a  proviso  that  no  sentence  given 
under  it  should  be  valid  unless  a  majority  of  the  commissioners  present  were 
actually  privy  counsellors.  But  this  did  not,  I  apprehend,  extend  to  any  fhtnre 
commissions :  and  such  an  addition  became  inaeed  totally  unnecessary  in  the 
course  of  the  war  which  commenced  in  1766;  since  during  the  whole  of  that 
war,  the  commission  of  appeals  was  regularly  attended  and  all  its  decisions 
conducted  by  a  judge  whose  masterly  acquaintance  with  the  law  of  nations  was 
known  and  revered  by  every  state  in  Europe.(y)* 

(9)  Sm  tiie  senttinents  of  the  proildent  MLonteflqalen  and     Eippoiitian  de»  JfofM,  Ac.  aj).  1758.    MootatqideB'i  Letten» 
M.  Vattel  (a  ral^t  of  the  king  of  PnuBiA)  on  the  answer     h  slar.  17&8.  Vattel's  dnSt  de  ffent,  L  2,  e.  7,  f  84. 
tnuumitted  by  the  Sngi'iBh  court  to  his  Prussian  nu^ty's 

'  But  now,  bj  stat.  3  &  4  W.  IV.  c.  41,  s.  2,  all  appeals  are  to  be  made  to  the  queen  in 
council  from  the  coiu't  of  admiralty  or  vioe-admiralty,  or  any  other  court  in  America 
and  other  her  m^'esty's  dominions  abroad ;  and,  by  s.  3,  all  appeals  may  be  referred  to 
the  judicial  committee. — Stewart. 

*  And,  in  order  to  give  effect  to  this,  the  prize  acts  passed  at  the  commencement  of  a 
war  usually  provide  that  ships  and  goods  taken  from  the  enemy,  whether  by  the  royal 
navy  or  by  privateers,  must  first  be  condemned  in  some  court  of  admiralty  as  lawful 

Srize  before  any  right  in  point  of  solid  ei\jo^ent  can  accrue  to  the  captors ;  and  specific 
irections  are  prescribed  for  duly  proceedmg  to  such  sentence.    See  the  1^  Geo.  III.  o 
67.    IWils.  229.    4  Rob.  55.— Chitty. 

^This  seems  incorrect ;  for  questions  of  this  nature  are  tried  in  the  prize  court,  whicti 
is  quite  distinct  from  the  admiralty  court,  otherwise  called  the  instance  court.  The 
whole  system  of  litigation  and  jurisprudence  in  the  prize  court  is  peculiar  to  itself.  See 
Doug.  594.  The  judge  of  the  admiraltv  court,  though  also  the  judge  of  the  prize  court, 
is  appointed  by  a  commissipn  under  the  great  seal,  which  enumerates  .particularly,  as 
well  as  generally,  every  object  of  his  jurisdiction,  but  not  a  word  of  prize.  See  Doug. 
614.  The  judge  of  the  prize  court  is  appointed,  and  the  court  authorized,  by  a  commis- 
sion under  the  great  seal  directed  to  him,  to  will  and  require  the  court  of  admiralty,  and 
the  lieutenant  and  judge  of  the  same  court,  his  surrogate  or  surrogates,  and  they  are 
thereby  authorized  and  required  to  proceed  upon  all  and  all  manner  of  captures,  seizures, 

Srize,  and  reprisals,  of  all  ships  and  goods  that  are  or  shall  be  taken,  and  to  hear  and 
etermine  according  to  the  course  of  the  admiralty  and  the  law  of  nations.    See  id. ;  and 
see  further,  as  to  the  jurisdiction  and  proceedings  in  the  prize  court,  post. — Chitty. 

*  Lord  Mansfield  is  here  alluded  to.  The  answer  to  the  ExposUion  des  Mod/a,  &c.  vt 
signed  by  Sir  G.  Lee,  judge  of  the  prerogative  court.  Dr.  Paul,  advocate-general,  Sir  D. 
Ryder   attorney,  and  Sir  W.  Murray,  solicitor-general ;  but  lord  Mansfield  frequently 
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CHAPTER  VI. 
OF  COURTS  OF  A  SPECIAL  JURISDICTION. 

l!C  the  two  preceding  chapters  we  have  considered  the  several  courts  whose 
jurisdiction  is  public  and  general,  and  which  are  so  -contrived  that  some  or 
other  of  them  may  administer  redress  to  every  possible  injury  that  can  arise  in 
the  kingdom  at  large.  There  yet  remain  certam  others,  whose  jurisdiction  is 
private  and  special,  confined  to  particular  spots,  or  instituted  only  to  redress 
particular  injuries.    These  are, 

I.  The  forest  courts,  instituted  for  the  government  of  the  king's  forests  in 
different  parts  of  the  kingdom,  and  for  the  punishment  of  all  injuries  done  to 
the  king's  deer  or  venison,  to  the  vert  or  greensward,  and  to  the  covert  in  which 
such  deer  are  lodged.  These  are  the  courts  of  attachments,  of  reyardy  of  swein- 
mote,  and  of  justice-seat  1.  The  court  of  attachments,  wood-motes,  or  forty-days 
court  is  to  be  held  before  the  verderors  of  the  forest  once  in  every  forty  days;(a) 
and  is  instituted  to  inquire  into  all  offenders  against  vert  and  venison  ;(6)  who 
may  be  attached  by  their  bodies,  if  taken  with  the  mainour,  (or  mainoeuvrt^  a 
manu,)  that  is,  in  the  verv  act  of  killing  venison,  or  stealing  wood,  or  preparing 
60  to  do,  or  by  fresh  and  immediate  pursuit  after  the  act  is  done  ;(c)  else  they 
must  be  attached  by  ^eir  goods.  And  in  this  forty-days  court  the  foresters  or 
keepers  are  to  bring  their  attachments,  or  presentments  de  viridi  et  venatione; 
ana  the  verderors  are  to  receive  the  same,  and  to  enroll  them,  and  to  certifjf 
them  under  their  seals  to  the  court  of  justicenseat  or  sweinmote  i(d)  for  thi6 
court  can  only  inquire  of,  but  not  convict,  offenders.  2.  The  court  or  regard,  or 
Ruvey  of  dogs,  is  to  be  holden  every  third  year  for  the  lawing  or  expeditation 
of  mastiffs,  which  is  done  by  cutting  off  the  claws  and  ball  (or  *pelote)  p^cyo 
of  the  forefeet,  to  prevent  them  from  running  after  deer.(e)  No  other  dogs  ^  ** 
but  mastiflb  are  to  be  thus  lawed  or  expeditated,  for  none  others  were  permitted 
to  be  kept  within  the  precincts  of  tne  forest;  it  being  suj^oscd  that  the 
keeping  of  these,  and  these  only,  was  ncijessary  for  the  defence  of  a  man's 
house.(/)  8.  The  court  of  sweinmote  is  to  be  holden  before  the  verderors,  as 
judges,  by  the  stewia*d  of  the  swein-mote,  thrice  in  every  year,(^)  the  sweins 
or  freeholders  within  the  forest  composing  the  jury.  The  principal  jurisdiction 
of  this  court  is,  first,  to  inquire  into  the  oppressions  and  grievances  committed 
by  the  officers  of  the  forest;  "  de  super-oneratione  forestariorum,  et  aliorum  miniS" 
trorumfarestce;  et  de  eorum  oppressionibus  paptdo  regis  illatis;"  and,  secondly,  to 
receive  and  try  presentments  certified  frt>m  the  court  of  attachment  against 


(^Chnde/br«K.0H;6ii.in.e.8.  (•)  nikL 

(•)4Iattm  auinst 

i'l  Garth.  79.  (r)  CbrL  de  fond,  c  8. 


declared  to  his  fiiendB  that  it  was  entirely  his  own  composition.  Holliday's  Life  of  Lord 
H.  p.  424.    Montesquieu  calls  it  une  ripoffne  sans  r^Uque.—CoLZKiwi^. 

And  now,  by  stat.  3  &  4  W.  IV.  c.  41,  {  2,  all  appeals  or  applications  m  prize  suits 
bIiaII  be  made  to  the  king  in  council,  and,  by  stat.  o  &  7  Vict.  c.  38,  may  be  referred  to 
the  judicial  committee  of  the  privy  council,  which  is  now  the  great  court  of  appeal  as 
weU  in  all  .maritime  as  ecclesiastical  matters. — Stewart. 

Prior  to  the  Bevolution,  courts  of  admiralty  existed  in  most  of  the  colonies  which 
>ftenrards  became  the  United  States.  By  the  Articles  of  Confederation,  Congress  was 
authorized  to  appoint  courts  for  the  trial  of  piracies  and  felonies  committed  on  the  high 
naSf  and  to  establish  courts  for  receiving  and  determining  finally  appeals  in  all  cases  of 
captures.  By  the  constitution  of  the  United  States,  art.  3,  it  is  provided  that  the 
judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurifldiction.  The  cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction, 
mciuding  cases  of  captures  made  within  the  waters  of  the  United  States  or  within  a 
marine  league  of  the  coasts  or  shores  thereof,  is  now  vested  in  the  district  courts  of  the 
United  States.  From  these  courts  an  appeal  lies  to  the  circuit  courts^  and  from  thence  to 
the  Supreme  Court  of  the  United  States.  Act  of  Congress  24  Sept.  1789,  s.  9.  1  Story's 
Laws  u.  6.  56.— Shabswood. 
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offences  in  vert  and  venison.(7i)  And  this  court  may  not  only  inquire,  but  con- 
vict also,  which  conviction  shall  be  certified  to  the  court  of  justice-seat  under 
the  seals  of  the  jury;  for  this  court  cannot  proceed  to  judgment.(t)  But  the 
principal  court  is,  4,  The  court  of  justice-seat,  which  is  held  before  the  chief 
justice  in  eyre,  or  chief  itinerant  judge,  capitalis  justiciarius  in  itinere,  or  his 
deputy;  to  hear  and  determine  all  trespasses  within  the  forest,  and  all  claims 
of  franchises,  liberties,  and  privileges,  and  all  pleas  and  causes  whatsoever 
therein  ari6ing.(/f)  It  may  also  proceed  to  try  presentments  in  the  inferior 
courts  of  the  forests,  and  to  give  judgment  upon  conviction  of  the  sweinmote. 
And  the  chief  justice  may  therefore,  after  presentment  made,  or  indictment 
found,  but  not  Defore,(Z)  issue  his  warrant  to  the  oflScers  of  the  forest  to  appre- 
hend the  offenders.  It  may  be  held  every  third  year ;  and  forty  days'  notice 
ought  to  be  given  of  its  sitting.  This  court  may  fine  and  imprison  for  offences 
within  the  forest,(m)  it  being  a  court  of  record:  and  therefore  a  writ  of  error 
^►,0-1  lies  from  hence  to  the  court  of  *king's  bench,  to  rectify  and  redress  any 
'  J  mal-administrations  of  justice  ;(n)  or  the  chief  justice  in  eyre  may  adjourn 
any  matter  of  law  into  the  court  of  king's  bench.(o^  These  justices  in  eyre 
were  instituted  bv  king  Henry  II.,  a.d.  1184,fp)*  and  tneir  courts  were  formerly 
very  regularly  held ;  but  the  last  court  of  justice-seat  of  any  note  was  that  holden 
in  the  reign  of  Charles  I.,  before  the  earl  of  Holland ;  the  rigorous  proceedings 
at  which  are  reported  by  Sir  William  Jones.  After  the  restoration  another 
was  held,  'pro  fornxa  only,  before  the  earl  of  Oxford  \{(i)  but  since  the  era  of 
the  revolution  in  1688,  the  forest  laws  have  fallen  into  total  disuse,  to  the  great 
advantage  of  the  subject.' 

II.  A  second  species  of  restricted  courts  is  that  of  commissioners  of  ^euxn. 
This  is  a  temporary  tribunal,  erected  by  virtue  of  a  commission  under  the  great 
seal;  which  formerly  used  to  be  granted  p^o  re  nata  at  the  pleasure  of  the 
crown,(r)  but  now  at  the  discretion  and  nomination  of  the  lord  chancellor,  lord 
treasurer,  and  chief  justices,  pursuant  to  the  statute  23  Hen.  VIII.  c.  5.  Their 
jurisdiction  is  to  overlook  the  repairs  of  sea-banks  and  sea-walls,  and  the  cleans- 
ing of  rivers,  public  streams,  ditches,  and  other  conduits  whereby  any  waters 
are  carried  off<  and  is  confined  to  such  county,  or  particular  district,  as  the 
commission  shall  expressly  name.  The  commissioners  are  a  court  of  record, 
and  may  fine  and  imprison  for  contempt  ;(^)  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or  upon  their  own  view,  and  may  take  order  for  the 
removal  of  any  annoyances,  or  the  safeguard  and  conservation  of  the  sewers 
within  their  commission,  either  according  to  the  laws  and  customs  of  Eom- 
ney  mar8h,(^)  or  otherwise  at  their  own  discretion.  They  may  also  assess 
such  rates,  or  scots,  upon  the  owners  of  lands  wiy^in  their  district  as  they  shall 
judge  necessary;  and,  if  any  person  refuses  to  pay  them,  the  commissioners 
may  levy  the  same  by  distress  of  his  goods  and  chattels ;  or  they  may,  by 
statute  23  Hen.  VIII.  c.  5,  sell  his  freehold  lands  (and,  by  the  7  Anne,  c.  10,  his 
*741  ^^Py^^l^  *^^^)  ^^  order  to  pay  such  *scot8  or  assessments.  But  their  con- 
■*    d  uct  is  under  the  control  of  the  court  of  king's  bench^  which  will  prevent  or 

(»)  Stat.  34  Edw.  I.  c  1.  (')  F.  N.  B.  118. 

h)  4  Inst  2S9.  (•)  Sid.  145. 

(*>)  4  Inat.  291.  (*)  Komnoy  manh,  in  the  ooonty  of  Kent,  a  tract  oon* 

0)  Stat  1  £dw.  m.  c  8.  7  Sic.  n.  c.  4.                     tainlns  24,000  acroit,  is  goTerned  by  certain  ancient  and 

(«)  4  Inst.  313.  eqnitable  laws  of  sewen,  oompowd  by  Heniy  de  Batbe,  a 

(«)  Ibid.  297.  Tenerable  Judge  in  the  reign  of  king  Heniy  the  Third, 

i«i  Ibid.  295.    .  ttom  which  laws  all  oommissionen  of  sewers  tn  JSngJand 

>)  Horeden.  may  reoelTe  light  and  directioiL    4  lust.  976. 
fl)  North's  Lift  of  Lord  Gafldfbrd,  46. 

'  By  the  57  Geo.  III.  c.  61,  the  offices  of  these  justices  are  abolished  on  the  termination 
of  their  then  existing  interests,  and  the  salaries  of  the  abolished  offices  are  to  make 
part  of  the  consolidated  fund.— Chitty. 

'  All  the  forests  which  were  made  after  the  conquest,  except  New  Forest  in  Hamp- 
shire, created  by  William  the  Conqueror,  were  disafforested  by  the  eharia  de  foresta.  The 
forest  of  Haxnpton  Court  was  established  by  the  authority  of  parliament  in  the  reign  of 
Hen.  VIII.  The  number  of  forests  in  England  is  sixty-nine.  4  Inst.  319.  Charles  I. 
enforced  the  odious  forest  laws,  as  a  source  of  revenue  independent  of  the  parliament.— 
'Christian. 
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Junish  any  illegal  or  tyrannical  proceeding8.(«)  '  And  yet,  in  the  reign  of  king 
ames  I.,  (8  Nov.  1616,)  the  pnvy  counsel  took  upon  them  to  order  that  no 
action  or  complaint  should  be  prosecuted  against  the  commissioners  unleKs 
before  that  board ;  and  committed  several  to  prison,  who  had  brought  such 
actions  at  conunon  law,  till  they  should  release  the  same :  and  one  of  the  reasons 
for  disehar^g  Sir  Edward  Cfoke  from  his  office  of  lord  chief  justice  was  for 
countenancing  those  legal  proceeding8.(i;)  The  pretence  for  which  arbitrary 
measures  waa  no  other  than  the  tyrant's  plea(t^)  of  the  necessity  of  unlimited 
powers  in  works  of  evident  utility  to  the  public,  "  the  supreme  reason  above  aU 
reasons,  which  is  the  salvation  of  the  king's  lands  and  people."  But  now  it  is 
clearly  held,  that  this  (as  well  as  all  other  inferior  jurisdictions)  is  subject  to  the 
discretionary  coercion  of  his  majesty's  court  of  king's  bench.(a:) 

ni.  The  court  of  policies  of  insurance,  when  subsisting,  is  erected  in  pursuance 
of  the  statute  43  Eliz.  c.  12,  which  recites  the  immemorial  usage  of  policies  of 
assurance,  "  by  means  whereof  it  cometh  to  pass,  upon  the  loss  or  perishing  of 
any  ship,  there  followeth  not  the  undoing  of  any  man,  but  the  loss  lighteth 
rathei^easily  upon  many  than  heavy  upon  few,  and  rather  upon  them  that  adven- 
ture not  than  upon  those  that  do  adventure :  whereby  all  merchants,  especially 
those  of  the  younger  sort,  are  allured  to  venture  more  willingly  and  more 
freely :  and  thsrt  heretofore  such  assurers  had  used  to  stand  so  justly  and  pre- 
cisely upon  their  credits  as  few  or  no  controversies  Jhad  arisen  thereupon  i  and 
if  any  had  grown,  the  same  had  from  time  to  time  been  ended  and  ordered  by 
certain  grave  and  discreet  merchants  appointed  by  the  lord  mayor  of  the  city 
of  London ;  as  men  by  reason  of  their  experience  fittest  to  understand  and 
speedily  decide  those  causes :"  but  that  of  late  years  divers  persons  had  with- 
drawn themselves  from  that  course  of  arbitration,  and  had  driven  the  assured 
to  bring  separate  actions  at  law  against  each  assurer:  it  therefore  enables 
the  *lora  chancellor  yearly  to  grant  a  standing  commission  to  the  judge  ^5,^^^ 
of  the  admiralty,  the  recorder  of  London,  two  doctors  of  the  civil  ^ 
law,  two  common  lawyers,  and  eight  merchants ;  any  three  of  which,  one  being 
ft  civilian  or  a  barrister,  are  thereby  and  by  the  statute  13  &  14  Car.  II.  c.  23, 
empowered  to  determine  in  a  summary  way  all  causes  concerning  policies  of 
assurance  in  London,  with  an  appeal  (by  way  of  bill)  to  the  court  of  chancery. 
But  the  jurisdiction  being  somewhat  defective,  as  extending  only  to  London, 
and  to  no  other  assurances  but  those  on  mercbandise,(y)  and  to  suits  brought 
by  the  assured  only,  and  not  by  the  insurers,(^)  no  such  commission  has  of  late 
years  issued :  but  insurance  causes  are  now  usuallj^  determined  by  the  verdict 
of  a  jury  of  merchants,  and  the  opinion  of  the  judges  in  case  of  any  legal 
doubts ;  whereby  the  decision  is  more  speedy,  satisfactory,  and  final :  though  it 
is  to  be  wished  that  some  of  the  parliamentary  powers  invested  in  these  com- 
missions, especially  for  the  examination  of  witnesses,  either  beyond  the  seas  or 
speedily  going  but  of  the  kingdom,(a)  could  at  present  be  adopted  by  the  courts 
of  Westminster  hall,  without  requiring  the  consent  of  parties. 

IV.  The  court  of  the  marshalsea,  and  the  palace-court  at  Westminster,  though 
two  distinct  courts,  are  frequently  confounded  together.  The  former  was 
originally  holden  before  the  steward  and  marshal  of  the  king's  house,  and  was 
instituted  to  administer  justice  between  the  king's  domestic  servants,  that  they 
might  not  be  drawn  into  other  courts  and  thereby  the  king  lose  their  service.(6) 
It  was  formerly  held  in,  though  not  a  part  of,  the  aula  regis,(c)  and,  when  that 
was  subdivided,  remained  a  distinct  jurisdiction :  holding  plea  of  all  trespasses 
committed  within  the  verge  of  the  court,  where  only  one  of  the  parties  is  in  the 
king's  domestic  service,  (in  which  case  the  inquest  shall  be  taken  Iby  a  jury  of  the 
■  ■        •     Vof  f 


country,)  and  of  all  debts,  contracts,  and  covenants  where  both  of  the  contract- 
icg  parties  belong  to  the  royal  household ;  and  then  the  inquest  shall  be  r-  ^.^^ 
liomposed  of  men  of  the  hou8e*hold  oidy,(^d)    By  the  statute  of  18  Eic.    »■ 

(•)  Cro.  Jac.  836.  (•)  Stat  13  A 14  Car.  IX.  c  22,  {|  3, 4. 

^t)  Moor.  825,  826.    See  page  65.  (^)  1  Bulstr.  211. 

(•)MiIt.  Paradiee  Lost.  1t7893.  M  Flat  l.2,c.2. 

(«)lYantr.6d.    Salk.  146.  {A  Artie,  nm.  cart.    28  Edw.  I.  c.  8.    SUt  6  Edw.  m. «. 

(9)  StTl.  166.  2.    io  ICdw  m.  St.  2,  c  2. 

(•)!  Show.  306. 
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II.  St.  1,  c.  3,  (in  affirmance  of  the  common  lsLW,)(e^  the  verge  of  the  conrt  in 
this  respect  extends  for  twelve  miles  round  the  km^s  place  of  re6idence.(/) 
And,  as  this  tribunal  was  never  snbject  to  the  jurisdiction  of  the  chief  lusticiaiy^ 
no  writ  of  error  lay  from  it  (though  a  court  of  record)  to  the  king's  bench,  but 
only  to  parliament,(^)  till  the  statutes  of  5  Edw.  III.  c.  2,  and  10  Edw.  III.  st. 
2,  c.  3,  which  allowed  such  writ  of  error  before  the  king  in  his  palace.  But 
this  court  being  ambulatory,  and  obliged  to  follow  the  king  in  all  his  progresses, 
so  that  by  the  removal  of  the  household  actions  were  frequently  discontinued,(A) 
and  doubts  having  arisen  as  to  the  extent  of  its  jurisdiction,(t)  king  Charles  I., 
in  the  sixth  year  of  his  reign,  by  his  letters-patent  erected  a  new  court  of 
record,  called  the  curia  palatiij  or  palace-court,  to  be  held  before  the  steward  of 
the  household  and  knight-marshal,  and  the  steward  of  the  court,  or  his  deputy, 
with  jurisdiction  to  hold  plea  of  all  manner  of  personal  actions  whatsoever 
which  shall  arise  between  any  pai*ties  within  twelve  miles  of  his  majesty's 
palace  at  Whitehall.(A:)  •  The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marshalsea,  in  the  borough  of  Southwark :  and  a  writ 
of  error  lies  from  thence  to  the  court  of  king's  Donch.  But  if  the  cause  is  of 
any  considerable  consequence,  it  is  usually  removed  on  its  first  commencement, 
together  with  the  custody  of  the  defendant,  either  into  the  king's  bench  or 
common  pleas,  bv  a  writ  of  habeas  corpus  cum  causa :  and  the  inferior  business 
of  the  court  hath  of  late  years  been  much  reduced  by  the  new  courts  of  con- 
science erected  in  the  environs  of  London ;  in  consideration  of  which,  the  four 
counsel  belonging  to  these  courts  had  salaries  granted  them  for  their  lives  by 
the  statute  23  Geo.  II.  c.  27.» 

♦77 1  ^'  *^  ^^^  species  of  private  courts  of  a  limited,  though  extensive,  juris- 
J  diction,  are  those  of  the  principality  of  Wales,  which,  upon  its  thorough 
reduction,  and  the  settling  of  its  polity  in  the  reign  of  Henrv  the  Eighth,(i)  were 
erected  all  over  the  country ;  principally  by  the  statute  34  &  36  Hen.  VIII.  c.  26, 
though  much  had  been  before  done,  and  the  way  prepared,  by  the  statute  of 
Wales,  12  Edw.  I.,  and  other  statutes.  By  the  statute  of  Henry  the  Eighth 
before  mentioned,  court-barons,  hundred,  and  county  courts  are  there  esta- 
blished, as  in  England.  A  session  is  also  to  be  held  twice  in  every  year  in  each 
county,  by  judges(m)  appointed  by  the  king,  to  be  called  the  great  sessions  of 
the  several  counties  in  Wales:  in  which  all  pleas  of  real  find  personal  actions 
shall  be  held,  with  the  same  form  of  process,  and  in  as  ample  a  manner,  as  in 
the  court  of  common  pleas  at  Westminster  :(n)  and  writs  of  error  shall  lie 
from  judgments  therein  (it  being  a  court  of  record)  to  the  court  of  king's  bench 
at  Westminster.  But  the  ordinary  original  writs  of  process  of  the  king's  courts 
at  Westminster  do  not  run  into  the  principality  of  Wales  :(o)  though  process  of 
execution  does;(p)  as  do  also  prerogative  writs,  as  writs  of  certiorari,  quo  minuSf 
mandamus,  and  the  \ike.(q)  And  even  in  causes  between  subject  and  subject,  to 
prevent  injustice  through  family  factions  or  prejudices,  it  is  held  lawful  (in 
causes  of  freehold  at  least,  and  it  is  usual  in  all  others)  to  bring  an  action  in  the 
Bnglisb  courts,  and  try  the  same  in  the  next  English  county  adjoining  to  that 
part  of  Wales  where  the  cause  arises,(r)  and  where  the  venue  is  laid.  But,  on 
the  other  hand,  to  prevent  trifling  and  frivolous  suits,  it  is  enacted,  by  statute 
13  Geo.  HE.  c.  51,  that  in  personal  actions,  tried  in  any  English  county  where 
the  cause  of  action  arose,  and  the  defendant  resides  in  Wiues,  if  the  plaintiff 
shall  not  recover  a  verdict  for  ten  pounds,  he  shall  be  non-suited  and  pay  the 

(•)2lD8t.M8.  (*)lSld.lRO.    8iik.480. 

(/)  By  the  ancient  Saxon  oonstltatlonj  the  pam  rtgia,  or        (>)  See  book  i.  Introd.  {  4. 


(/)  By  the  andent  Saxon  oonstltatlon.  the  pom  rtgia,  or 

priTilege  of  the  king's  palace,  extended  from  blB  p«laoe«a(e  l^)  Stat  18  Klix.  c  8. 

to  the  distance  of  three  miles,  three  ftirlongs,  three  acres,  (•)  Bee^  for  ftirther  regnlatlonB  of  ttie  practioe  of  thasa 

Dine  feet,  nine  palms,  and  nine  barley-coms.  as  appears  from  coorts,  stat  5  EUb.  o.  26.    8Elix.o.20.    8  Geo.  1. 6.  2Sl  }  tL 

afr««mentor&e2ke(aMA2^huiffdtadlnDr.IUGhM'si>^  6G«o.n.cl4.    180«am.o.6L 

mtaL  EpUUL  114.  (•)  2  Roll.  Rep.  141. 

(OlBalstr.211.    10  Rep.  70.  (»)  2  Bnlstr.  IM.    2  8aimd.l08.    Raym-SM. 

(*)F.N.B.241.    2Inst.648.  (f ) Cro. Jac 484. 

(<)  1  Bnlstr.  208.  (f-)  Yangh.  413.    Hardr.M. 

'The  business  of  the  court  was  much  reduced, — ^first,  by  the  erection  of  courts  of 
conscience  in  the  environs  of  London,  and  next  by  the  establishment  of  the  county 
eourts ;  and  the  court  itself  was  finally  abolished  by  statute  12  &  13  Vict.  c.  101. — Kkbm. 
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defendant's  costs,  unless  it  be  certified  by  the  jndge  that  the  freehold  or  title 
came  principally  in  question,  or  that  the  cause  was  proper  *to  be  tried,  .  ^^r^ 
in  such  English  county.  And  if  any  transitory  action,  the  cause  whereof  ^ 
arose  and  the  defendant  is  resident  in  Wales,  shall  be  brought  in  any  English 
county,  and  the  plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  the  plain- 
tiff shall  be  nonsuited,  and  shall  pay  the  defendant's  costs,  deducting  thereout 
the  sum  recovered  by  the  verdict.* 

VI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special  juris- 
diction, held  before  the  chancellor  of  the  duchy  or  his  deputy,  concerning  all 
matter  of  equity  relating  to  lands  holden  of  the  king  in  right  of  the  duchy  of 
Lancaster  :(s)  which  is  a  thing  very  distinct  from  tne  county  palatine,  (which 
hath  also  its  separate  chancery,  for  sealing  of  writs,  and  the  like,)(f)  ana  com- 
prises much  territory  which  lies  at  a  vast  distance  from  it  3  as  particularly  a 
very  large  district  surrounded  by  the  city  of  Westminster.  The  proceedings 
in  this  court  are  the  same  as  on  the  equity  side  in  the  courts  of  exchequer 
and  chancery  ;(tt)  so  that  it  seems  not  to  be  a  court  of  record ;  and  indeed  it 
has  been  holden  that  those  courts  have  a  concurrent  lurisdiction  with  the  duchy 
court,  and  may  take  cognizance  of  the  same  causes.{v) 

VII-  Another  species  of  private  courts,  which  are  of  a  limited  local  juris- 
diction, and  have  at  the  same  time  an  exclusive  cognizance  of  pleas,  in  matters 
of  both  law  and  civil  equity,(M7)  are  those  which  appertain  to  the  counties  pala- 
tine of  Chester,  Lancaster,  and  Durham,  and  the  roval  franchise  of  Ely.(ar)* 
In  all  these,  as  in  the  principality  of  WflJes,  the  king's  ordinary  writs,  issuing 
mider  the  great  seal  out  of  chancery,  do  not  run ;  that  is,  they  are  of  no  force. 
For  as  oriffinally  all  jura  regalia  were  granted  to  the  lords  of  these  counties 
palatine,  they  had  of  course  the  sole  ^ministration  of  justice  by  their  own 
judges,  appointed  by  themselves  and  not  by  the  crown.  It  would  therefore  be 
incongruous  for  the  king  to  send  his  writ  to  direct  the  judge  of  another's  court 
in  what  manner  to  administer  justice  between  the  suitprs.  But  when  the  privi- 
leges of  these  counties  palatine  and  franchises  were  abridged  by  statute  27  ilen. 
Vln.  c.  24,  it  was  *al80  enacted  that  all  writs  and  process  should  be  made  ^^.-g 
in  the  king's  name,  but  should  be  tested  or  witnessed  in  the  name  of  ^ 
the  owner  of  the  franchise.  WTierefote  all  writs  whereon  actions  are  founded 
and  which  have  current  authority  here  must  be  under  the  seal  of  the  respective 
franchises ;  the  two  former  of  which  are  now  united  to  the  crown,  and  the  two 
latter  under  the  government  of  their  several  bishops.  And  the  judges  of  assize 
who  sit  therein  sit  by  virtue  of  a  special  commission  from  the  owners  of  the 
several  franchises,  and  under  the  seal  thereof,  and  not  by  the  usual  commission 
under  the  great  seal  of  England.  Hither  also  may  be  referred  the  courts  of 
the  cinque  ports,  or  five  most  important  havens,  as  they  formerly  were  esteemed, 
in  the  Mngdom,  viz.,  Dover,  Sandwich,  Eomney,  Hastings,  and  Hythe,  to  which 

:^  Hob.  77.    2  Lot.  24.  (•)  1  Oh.  Sep.  65.    Toth.  U5.    Hardr.171. 

()lVflntr.2M.  (•}  4  Inst.  218,  818.    Flncb,  R.  462. 

>)  4  Inst.  206.  («)  See  book  L  introd.  {  4. 

*  fittt  these  distinctions  are  now  entirely  abolished ;  for,  by  stat.  II  G^.  IV.  and  1  W. 
IV.  c  70,  8. 14,  it  is  enacted  that  from  the  12th  of  October,  1830,  all  power  and  juris- 
diction of  the  judges  and  courts  of  sreat  sessions,  both  at  law  and  in  equity,  shall  cease, 
and  that  all  suits  in  equity  then  depending  should  be  transferred  into  the  court  of 
exchequer ;  and,  by  s.  13,  it  is  enacted  that  the  king's  writ  shall  be  directed  and  obeyed, 
aad  the  jurisdiction  of  the  courts  of  common  law  and  the  judges  thereof  shall  extend 
and  be  exercised  in  like  manner  as  the  jurisdiction  of  such  courts  is  now  exercised  in 
and  over  the  counties  of  England.  The  administration  of  justice  in  Wales  is  thus  and 
by  subsequent  statutes  (5  Vict.'  s.  2,  c.  33,  8  Vict.  c.  11)  rendered  uniform  in  every 
respect  with  that  of  England.— Stewart. 

See  construction  of  this  act,  Tidd,  8  ed.  index,  tit.  Wales.  If  goods  be  delivered  ia 
London  to  be  carried  into  Wales,  the  debt,  though  under  10^.,  may  be  sued  for  in 
London.   2  Starkie,  33.— Shitty. 

'The  two  former  of  which  are  now  united  to  the  crown,  (6  W.  IV.  c.  19,)  while  that 
of  Chester  has  been,  by  stat.  11  Geo.  IV.  and  7  W.  IV.  o.  70,  abolished,  and  that  of 
Ely,  by  stat.  6  A  7  W.  IV.  c.  87,  and  7  W.  IV.  and  1  Vict.  c.  53,  also  extinguished.— 
SrBWAaT. 
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Winchelsea  and  Eye  have  been  since  added,  which  have  also  Bimilar  franchiees 
in  many  respects(y)  with  the  counties  palatine,  and  particularly  an  exclusive 
jurisdiction,  (before  the  mayor  and  jurats  of  the  ports,)  in  which  exclusive 
jurisdiction  the  king's  ordinary  writ  does  not  run.  A  writ  of  error  lies  from 
the  mayor  and  jurats  of  each  port  to  the  lord  warden  of  the  cinque  portSj  in  his 
court  of  Shepway,  and  from  the  court  of  Shepway  to  the  king's  bench.(2:)  So 
likewise  a  writ  of  error  lies  from  all  the  other  jurisdictions  to  the  same  supreme 
court  of  judicature,(a)  as  an  ensign  of  superiority  reserved  to  the  crown  at  the 
original  creation  of  the  franchises.  And  all  prerogative  writs  (as  tho&e  of  habeas 
corptLS,  prohibition,  certiorari^  and  mandamus)  may  issue  for  the  same  reason  to 
all  these  exempt  jurisdictions  ](b)  because  the  privilege,  that  the  king's  writ  runs 
not,  must  be  intended  between  party  and  party,  for  there  can  be  no  such  privi- 
lege against  the  king.(c) 

V  III.  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the  administration 
of  justice  among  the  tinners  therein,  are  also  courts  of  record,  but  of  the  same 
private  and  exclusive  nature.  They  are  held  before  the  lord  warden  and  his  sub- 
*801  ^*i*^*®8>  ^^  virtue  of  a  privilege  granted  to  the  workers  in  the  *tin-mines 
J  there  to  sue  and  be  sued  only  in  their  own  courts,  that  they  may  not  be 
drawn  from  their  business,  which  is  highly  profitable  to  the  public,  by  attending 
their  law-suits  in  other  court8.(^)  The  privileges  of  the  tinners  are  confirmed 
by  a  charter,  33  Bdw.  I.,  and  fully  expQunded  by  a  private  8tatute,(c)  50  Edw.  III., 
which  has  since  been  explained  by  a  public  act,  16  Car.  I.  c.  15.  What  relates 
to  our  present  purpose  is  only  this, — ^that  all  tinners  and  labourers  in  and  about 
the  stannaries  shall,  during  the  time  of  their  working  therein  Ixma  fide,  be 
privileged  from  suits  of  other  courts,  and  be  only  impleaded  in  the  stannary 
court  in  all  matters,  excepting  pleas  of  land,  life,  and  member.  No  writ  of 
error  lies  from  hence  to  any  court  in  Westminster  hall,  as  was  agreed  by  all  the 
judges(/)  in  4  Jac.  I.  But  an  appeal  lies  from  the  steward  of  the  court  to  the 
under-warden ;  and  from  him  to  the  lord-warden ;  and  thence  to  the  privy  coun- 
cil of  the  prince  of  Wales,  as  duke  of  Comwall,(^)  when  he  hath  had  livery 
or  investiture  of  the  same.(A)  And  from  thence  the  appeal  lies  to  the  king 
himself  in  the  last  resort.(0 

IX.  The  several  courts  within  the  city  of  London,(j')  and  other  cities,  boroughs, 
and  corporations  throughout  the  kingdom,  held  by  prescription,  charter,  or  act 
of  parliament,  are  also  of  the  same  private  and  limited  species.  It  would 
exceed  the  design  and  compass  of  our  present  inquiries,  if  I  were  to  enter  into 
a  particular  detail  of  these,  and  to  examine  the  nature  and  extent  of  their 
several  iurisdictions.  It  may,  in  general,  be  sufficient  to  say  that  they  arose 
originally  from  the  favour  of  the  crown  to  those  particular  districts  wherein 
we  find  them  erected,  upon  the  same  principle  that  hundred-courts,  and  the 
like,  were  established  for  the  convenience  of  the  inhabitants,  that  they  may 
^Q1  -.  prosecute  their  suits  and  '^'receive  justice  at  home :  that,  for  the  most  part, 
-I  the  courts  at  Westminster  hall  have  a  concurrent  lurisdiction  with 
these,  or  else  a  superintendency  over  them,(^)  and  are  bound  by  the  statute  19 
Geo.  III.  c.  70  to  give  assistance  to  such  of  them  as  are  courts  of  record,  by 
issuing  writs  of  execution,  where  the  person  or  effects  of  the  defendant  are  not 
within  the  inferior  jurisdiction :  and  that  the  proceedings  in  these  special  courts 
ought  to  be  according  to  the  course  of  the  common  law,  unless  otherwise 
ordered  by  parliament;  for  though  the  king  may  erect  new  courts,  yet  he 
cannot  alter  the  established  course  of  law. 

But  there  is  one  species  of  courts,  constituted  by  act  of  parliament,  in  the  city 

(»)  1  Sid.  Ifltt.  (»)  8  Bnlrtr.  188. 

M  Jenk.  71.    Dyven^  du  euurte$,  Ut  6afifc  U  roy,    1        (*)  Doddridge,  HJat  ofCoiiiw,  M. 

Bid.  866.  {')  The  chief  of  thoee  Ib  London  are  the  sheriff^  courts, 
(•)  Bro.  Abr.  tit.  error,  74^  101.  DaTii,  62.  4  Inst.  88, 214,     holaen  before  their  steward  or  judge,  from  which  a  writ  of 

818.  error  lies  to  the  cotart  of  hugtingsy  before  the  mayor,  re* 

')  1  Sid.  02.  oorder,  and  sherilBi,  and  ttam  thence  to  Justices  appcduted 

I  Cro.  Jao.  648.  by  the  king's  commission,  who  used  to  sit  in  the  church  of 

)  4  Inst  232.  St.  Msrtiu  le  Qrand,  (F.  N.  B.  32;)  and  from  the  Judgment 

)  See  this  at  length  in  4  Inst  282.  of  those  justices  a  writ  of  error  lies  immediately  to  the 

)  4  Inst  281.  bouse  of  lords. 

)  Ibid.  230.  (»)8alk.l44»268. 


68 


Digitized  by  VjOOQ IC 


Chap.  6.]  PRIVATE  WEONGS.  81 

of  London,  and  other  trading  and  populous  districts,  which  in  their  proceeJingH 
80  vary  from  the  course  of  common  law  that  they  may  deserve  a  more  par- 
ticalar  consideriation.  I  mean  the  courts  of  requests,  or  courts  of  conscience, 
for  the  recovery  of  small  debts.*  The  first  of  these  was  established  in  London, 
80  early  as  the  reign  of  Henry  the  Eighth,  by  an  act  of  their  common  council ; 
which,  however,  was  cel*tainly  insufficient  for  that  purpose  and  illegal,  till  con- 
finned  by  statute  3  Jac.  I.  c.  15,  which  has  since  been  explained  and  amended 
by  statute  14  Greo.  II.  c.  10.^  The  constitution  is  this :  two  aldermen,  and  four 
commoners,  sit  twice  a  week  to  hear  all  causey  of  debt  not  exceeding  the 
value  of  forty  shillings ;  which  they  examine  in  a  summary  way,  by  the  oath  of 
the  parties  or  other  witnesses,  and  make  such  order  therein  as  is  consonant  to 
equity  and  good  conscience.  The  time  and  expense  of  obtaining  this  summary 
redress  are  very  inconsiderable,  which  make  it  a  great  benefit  to  trade  -,  and 
thereupon  divers  trading  towns  and  other  districts  have  obtained  acts  of  par- 
liament, for  establishing  in  them  courts  of  conscience  upon  nearly  the  same  plan 
as  that  in  the  city  of  London.* 

*The  anxious  desire  that  has  been  shown  to  obtain  these  several  acts,  r^o*^ 
proves  clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  in-  L  "* 
convenience  arising  from  the  disuse  of  the  antient  county  and  hundred  courts ; 
wherein  causes  of  Siis  small  value  were  always  formerly  decided,  with  very  little 
trouble  and  expense  to  the  parties.  But  it  is  to  be  feared,  that  the  general  remedy 
which  of  late  hath  been  principally  applied  to  this  inconvenience  (the  erecting 
these  new  jurisdictions)  may  itself  be  attended  in  time  with  very  ill  conse- 
quences :  as  tbc  method  of  proceeding  therein  is  entirely  in  derogation  of  tho 
common  law ;  as  their  large  discretionary  powers  create  a  pett^  tyranny  in  a  set 
of  standing  commissioners ;  and  as  the  disuse  of  the  trial  by  jury  may  tend  to 
estrange  the  minds  of  the  people  from  that  valuable  prerogative  of  Englishmen, 
which  has  already  been  more  than  sufficiently  excluded  in  many  instances.  How 
much  rather  is  it  to  be  wished,  that  the  proceedings  in  the  county  and  hundred 
courts  could  again  be  revived,  without  burdening  the  freeholders  with  too  fre- 
quent and  tedious  attendances;  and  *at  the  same  time  removing  the  j-^go 
delays  that  have  insensibly  crept  into  their  proceedings,  and  the  power  *• 
that  either  partv  have  of  transferring  at  pleasure  their  suits  to  the  courts  at 
Westminster !  And  we  may  with  satisfaction  observe,  that  this  experiment  has 
been  actually  tried,  and  has  succeeded,  in  the  populous  county  of  Middlesex ; 
which  might  serve  as  an  example  for  others.  For  bv  statute  23  Geo.  II.  c.  33,  it 
is  enacted,  1.  That  a  special  counts-court  should  be  held,  at  least  once  a  month, 
in  every  hundred  of  the  county  of  Middlesex,  by  the  county-clerk.  2.  That  twelve 
freeholders  of  that  hundred,  qualified  to  serve  on  juries,  and  struck  by  the 
sheriff,  shall  be  summoned  to  appear  at  such  court  by  rotation;  so  as  none  shall 
be  summoned  oftener  than  once  a  year.  3.  That  in  all  causes  not  exceeding  the 
value  of  forty  shillings,  the  county-clerk  and  twelve  suitors  shall  proceed  in  a 
summary  way,  examining  the  parties  and  witnesses  on  oath,  without  the  formal 
process  antiently  used ;  and  shall  make  such  order  therein  as  they  shall  judge 
agreeable  to  conscience.  4.  That  no  plaints  shall  be  removed  out  of  this  court 
by  any  process  whatsoever ;  but  the  determination  herein  shall  be  final.  5.  That 
if  any  action  be  brought  in  any  of  the  superior  courts  against  a  person  resident 
in  Middlesex,  for  a  debt  or  contract,  upon  the  trial  whereof  ihe  jury  shall  find 
less  than  40s.  damages,  the  plaintrff  shall  recover  no  costs,  but  shall  pay  the 

'See  all  the  acts  and  cases  thereon,  relating  to  courts  of  requests,  ably  collected  in 
"Rdd's  Prac.  8  ed.  989  to  996.— CniTTT. 

'The  act  is  still  further  extended  by  the  39  &  40  Geo.  III.  o.  104.  See  Tidd's  Prao. 
8  ed.  989.— Chitty. 

'  By  the  25  Geo.  III.  o.  45  and  26  Geo.  III.  c.  38,  no  debtor  or  defendant,  in  any  court 
for  the  recovery  of  small  debts,  where  the  debt  does  not  exceed  20*.,  shall  be  committed 
to  prison  ioT  more  than  twenty  days,  and  if  the  debt  does  not  exceed  40«.,  for  more  than 
forty  days,  unless  it  be  proved  to  the  satisfaction  of  the  court  that  he  has  money  or 
goods  which  he  fraudulentlv  conceals ;  and  in  the  first  case  the  imprisonment  may  be 
extended  to  thirty  days,  and  in  the  latter  to  sixty. 
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defendant  doable  costs ;  nnless  upon  some  special  circumstances,  to  be  certified 
by  the  judge  who  tried  it.  6.  Lastly,  a  table  of  very  moderate  fees  is  prescribed 
and  set  down  in  the  act ;  which  are  not  to  be  exceeded  upon  any  account  what- 
soever. This  is  a  plan  entirely  agreeable  to  the  constitution  and  genius  of  the 
nation;  calculated  to  prevent  a  multitude  of  vexatious  actions  in  the  superior 
courts,  and  at  the  same  time  to  give  honest  creditors  an  opportunity  of  reco- 
vering small  sunfb ;  which  now  they  are  frequently  deterred  from  by  the  expense 
of  a  suit  at  law;  a  plan  which,  one  would  think,  wants  only  to  be  generally 
known,  in  order  to  its  univeissal  reception. 

X.  There  is  yet  another  species  of  private  courts,  which  I  must  not  pass  over 
in  silence:  viz.,  the  chancellor's  courts  in  the  two  universities  of  Enrfand.* 
Which  two  learned  bodies  enjoy  the  sole  jurisdiction,  in  exclusion  of  the  king's 
*84 1  *^^^^Sj  ^^®^  ^^^  ^^^^  actions  and  suits  whatsoever,  when  a  scholar  or  privi- 
J  leged  person  is  one  of  the  parties ;  excepting  in  such  cases  where  the  right 
of  freehold  is  concerned.  And  these  by  the  university  charter  they  are  at 
liberty  to  try  and  determine,  either  according  to  the  common  law  of  the  land, 
or  according  to  their  own  local  customs,  at  their  discretion ;  which  has  generally 
led  them  to  carry  on  their  process  in  a  course  much  conformed  to  the  civil  law, 
for  reasons  sufficiently  explained  in  a  former  book.(0 

These  privileges  were  granted,  that  the  students  might  not  be  distracted  from 
their  stuoies  by  legal  process  from  distant  courts,  and  other  forensic  avocations. 
And  privileges  of  this  kind  are  of  very  high  antiquity,  being  generally  enjoyed 
by  all  foreign  universities  as  well  as  our  own,  in  consequence  (I  apprehend)  of 
a  constitution  of  the  emperor  Frederick,  a.d.  1158.(m)  But  as  to  England  in 
particular,  the  oldest  charter  that  I  have  seen,  containing  this  grant  to  the  uni- 
versity of  Oxfbrd,  was  28  Hen.  III.  a.d.  1244.  And  the  same  privileges  were. 
GonfiiTQied  and  enlarged  by  almost  every  succeeding  prince,  down  to  Henry  the 
Eighth;  in  the  fourteenth  year  of  whose  reign  the  largest  and  most  extensive 
charter  of  all  was  granted.  One  similar  to  which  was  afterwards  granted  to 
Cambridge  in  the  third  year  of  queen  Elizabeth.  But  yet,  notwithstanding 
these  chiSiiers,  the  privileges  granted  therein,  of  proceeding  in  a  course  different 
from  the  law  of  the  land,  were  of  so  high  a  nature  that  tney  were  held  to  be 
invalid;  for  though  the  king  might  erect  new  courts,  yet  he  could  not  alter  the 
course  of  law  by  nis  letters-patent.  Therefore  in  the  reign  of  queen  Elizabeth 
an  act  of  parliament  was  obtained,(n)  confirming  all  the  charters  of  the  two 
universities,  and  those  of  14  Hen.  YIII.  and  3  Eliz.  by  name.  Which  blessed  act, 
as  Sir  Edward  Coke  entitles  it,(o)  established  this  high  privilege  without  any 

(>)BookLtntiod.|l.  (•)  18  EIIk.  o.  29. 

(»)QMLi,tiLlZ.  M  4  loflt.  227. 

*  As  the  object  of  the  privilege  is  that  students  and  others  connected  with  the  uni- 
versities should  not  be  distracted  from  the  studies  and  duties  to  be  there  performed,  the 
party  proceeded  against  must  in  general  be  a  resident  member  of  the  university,  and 
that  fact  must  be  expressly  sworn,  or  be  collected  from  the  affidavit.  The  privilege  of 
Cambridge  differs  from  that  of  Oxford:  in  the  former  it  only  extends  to  causes  of  action 
accruing  in  the  town  and  its  suburbs ;  but  in  Oxford  it  extends  to  all  personal  causes 
arising  anywhere.  R.  T.  Hardw.  241.  2  Wils.  406.  Bac.  Abr.  Universities.  The  claim 
of  conusance  must  be  made  in  due  form  and  in  due  time.  2  Wils.  406.  Claim  of  con- 
usance of  an  action  of  trespass,  brought  in  King's  Bench  against  a  resident  member  of  the 
university  of  Qtmbridnef  for  a  cause  of  action  verified  by  affidavit  not  to  have  arisen  within 
the  town  and  suburbs  of  Cambridge,  was  allowed  upon  the  claim  of  the  vice-chancellor 
on  behalf  of  the  chancellor,  masters,  and  scholars  of  the  university,  entered  on  the  roll 
in  due  form,  setting  out  their  jurisdictions  under  charters  confirmed  by  statute,  and 
averring  that  the  cause  of  action  arose  within  such  jurisdiction.  12  East,  12.  And  claim 
of  conusance  by  the  university  of  Oxford  waa  allowed  in  an  action  of  trespass  in  Kins's 
Bench  against  a  proctor,  a  pro-proctor,  and  the  marshal  of  the  universitv,  though  the 
affidavit  of  the  latter,  describmg  him  as  of  a  parish  in  the  suburbs  of  Oxford,  only  verified 
that  he  then  was,  and  had  been  for  the  last  fourteen  years,  a  common  servant  of  the 
aniversity,  called  marshal  of  the  university,  and  that  he  was  sued  for  an  act  done  by  him 
in  the  discharge  of  his  duty,  and  in  obedience  to  the  orders  of  the  other  two  defendants, 
without  stating  that  he  resided  within  the  university,  or  was  matriculated.  15  East,  634. 
— Chittt. 
•0 


Digitized  by  VjOOQ IC 


Chap.  7.]  PBIVATB  WBONGfl.  84 

doubt  or  oppo0^tioil:(j))  or,  as  Sir  Matthew  Hale(9)  very  fiilly  expresses  the 
sense  *of  the  common  law  and  the  operation  of  the  act  of  parliament,  r-^Q^ 
*^  although  king  Henry  the  Eighth,  14  A.  B,  sui,  granted  to  the  imiversity  ^ 
a  liberal  charter,  to  proceed  according  to  the  use  of  the  university ;  viz.y  by  a 
coarse  much  conformed  to  the  civil  law,  yet  that  charter  had  not  been  sufficient 
to  have  warranted  such  proceedings  without  the  help  of  an  act  of  parliament. 
And  therefore  in  13  Eliz.  an  act  passed,  whereby  that  charter  was  in  effect 
enacted;  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil-law  pro- 
cedure, even  in  matters  that  are  of  themselves  of  common-law  cognizance, 
where  either  of  the  parties  is  privileged." 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised  at  Oxford  in  the 
chancellor's  court;  the  judge  of  which  is  the  vice-chancellor,  his  deputy  or  as- 
sessor. From  his  sentence  an  appeal  lies  to  delegates  appointed  by  the  con^e- 
gation;  from  thence  to  other  delegates  of  the  house  of  convocation;  and  if  they 
all  three  concur  in  the  same  sentence  it  is  final  at  least  by  the  statutes  of  the 
university ,(r)  according  to  the  rule  of  the  civil  law.(«)  feut,  if  there  be  any 
discordance  or  variation  in  any  of  the  three  sentences,  an  appeal  lies  in  the  last 
resort  to  judges  delegates  appointed  by  the  crown  under  the  great  seal  in 
chancery. 

I  have  now  gone  through  the  several  species  of  private,  or  special,  courts,  of 
the  greatest  note  in  the  kingdom,  instituted  for  the  local  redress  of  private 
wrongs ;  and  must,  in  the  close  of  all,  make  one  general  observation  from  Sir 
Edward  Coke  :(t)  that  these  particular  jurisdictions,  derogating  from  the  gene- 
ral jurisdiction  of  the  courts  of  common  law,  are  ever  strictly  restrained,  and 
cannot  be  extended  further  than  the  express  letter  of  their  privileges  will  most 
explicitly  warrant 


CHAPTEK  Vn. 
OP  THE  COGNIZANCE  OF  PRIVATE  WRONGS. 

♦We  now  proceed  to  the  cognizance  of  private  wron^ ;  that  is,  to  con-    ^  ^^^ 
aider  in  which  of  the  vast  variety  of  courts,  mentionea  in  the  three  pre-    I- 
ceding  chapters,  every  possible  injury  that  can  be  offered  to  a  man's  person  or 
property  is  certain  of  meeting  with  redress. 

'Hie  authority  of  the  sevei^  courts  <  f  private  and  special  jurisdiction,  or  of 
what  wrongs  such  courts  have  cogniza^^ce,  was  necessarily  remarked  as  those 
respective  tribunals  were  enumerated,  and  therefore  need  not  be  hei*e  again 
repeated;  which  will  confine  our  present  inquiry  to  the  cognizance  of  civil 
injuries  in  the  several  courts  of  pubhc  or  general  jurisdiction.  And  the  order 
in  which  I  shall  pursue  this  inquiry  will  be  by  showing :  1.  What  actions  may 
be  brought,  or  what  injuries  remedied,  in  the  ecclesiastical  courts.  2.  What  in 
the  military.  3.  What  in  the  maritime.  And  4.  What  in  the  courts  of  com- 
mon law. 

And,  with  regard  to  the  three  first  of  these  particulars,  I  must  be^  leave  not 
so  much  to  consider  what  hath  at  any  time  been  claimed  or  pretended  to  belong 
to  their  jurisdiction,  by  the  officers  and  judges  of  those  respective  courts ;  but 
what  the  common  law  allows  and  permits  to  be  so.  For  these  eccentrical  tribu- 
nals, (which  are  principally  guided  by  the  rules  of  the  imperial  and  canon 
laws,)  as  they  subsist  and  are  *admitted  in  England,  not  by  any  right  of  r-^^^ 
their  own,(a^  but  upon  bare  sufferance  and  toleration  from  the  municipal  ^ 
laws,  must  nave  recourse  to  the  laws  of  that  country  wherein  they  are  thus 
Adopted,  to  be  informed  how  far  their  jurisdiction  extends,  or  what  causes  are 
permitted,  and  what  forbidden,  to  be  discussed  or  drawn  in  question  before  them. 

^(^JeBk.Cenft.8,i»L8S;0aiit.8,pL88.   Hardr.  5M.  God-  (»)  CbdiT,  70, 1. 

Mtaoi.  («}  2  iDBt  543. 

MHiitaL.88.  (•)  See  book  L  latrod.  1 1. 
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It  matters  not  therefore  what  the  pandects  of  Justinian,  or  the  decretals  of 
Oregon^,  have  ordained.  They  are  here  of  no  more  intrinsic  authority  than  the 
Iaws  of  Solon  and  Ljcorgns :  curious  perhaps  for  their  aatiqiiitj,  respectable  for 
their  equity,  and  frequently  of  admirable  use  in  illuBtrating  a  point  of  histaiy. 
Nor  is  it  at  all  material  in  what  light  other  nations  may  consider  this  matter  of 
jurisdiction.  Every  nation  must  and  will  abide  by  its  own  municipal  laws ; 
which  various  accidents  conspire  to  render  different  in  almost  every  country  in 
Europe.  We  permit  some  kinds  of  suits  to  be  of  ecclesiastical  cognizance,  which 
other  nations  have  referred  entirely  to  the  temporal  courts;  as  concerning  wills 
and  successions  to  intestates'  chattels;  and  perhaps  we  may  in  our  turn  prohibit 
them  from  interfering  in  some  controversies,  which  on  the  continent  may  be 
looked  upon  as  merely  spiritual.  In  short,  the  common  law  of  England  is  the 
one  uniform  rule  to  determine  the  jurisdiction  of  our  courts  :>  and,  if  any  tri- 
bunals whatsoever  attempt  to  exceed  the  limits  so  prescribed  them,  the  king's 
courts  of  common  law  may  and  do  prohibit  them ;  and  in  some  cases  punish 
their  judges.(6) 

Having  premised  this  general  caution,  I  proceed  now  to  consider, 

1.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical  courts.  I  mean 
such  as  are  offered  to  private  persons  or  individuals  ;^  which  are  cognizable  by 
the  ecclesiastical  court,  not  for  reformation  of  the  offender  himself  or  party 
injuring^  (pro  salute  animaSj  as  is  the  case  with  immoralities  in  general,  when 
unconnected  with  private  injuries,)  but  for  the  sake  of  the  party  injured^  to 
jicogn  make  him  a  satisfaction  and  redress  for  *the  damage  wnich  he  has  sus- 
-'  tained.  And  these  I  shall  reduce  under  three  general  heads ;  of  causes 
pecuniary,  causes  matrimonial,  and  causes  testamentary. 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical  courts,  are  such  as  arise 
either  from  the  withholding  ecclesiastical  dues,  or  the  doing  or  neglecting  some 
act  relating  to  tlie  church,  whereby  some  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  satisfaction  for  which  he  is  permitted  to  institute  a  suit  in 
the  spiritual  court. 

The  principal  of  these  is  the  subtraction  or  withholding  of  tithes  from  the 
parson  or  vicar.  Whether  the  former  be  a  clergyman  or  a  lay  appropriator.(c) 
But  herein  a  distinction  must  be  taken :  for  the  ecclesiastical  courts  have  no 
jurisdiction  to  try  the  right  of  tithes  unless  between  spiritual  persons  ;(d)  but, 
in  ordinary  cases  between  spiritual  men  and  lay  men,  are  only  to  compel  the 
payment  of  them,  when  the  right  is  not  disputed.(e)  By  the  statute,  or  rather 
writ,(/)  of  circumspecte  agatis,(g)  it  is  declared  that  the  court  Christian  shall  not 


(*)  HaL  Ulit  a  L.  0.  2.  (•)  2  Iiut.  364,  489,  400. 

(•}  Stat  82  Hen.  VIII.  c.  7.  (/)  Bee  Barrington,  123.    8  Pryn.  Bee.  838. 

(^  2  Soil  Abr.  300,  810.    Bro.  Abr.  o.  JttrifdfcMofi,  88.  (f)  13  Edw.  I.  at.  4,  or  rather  0  Jidw.  U.     . 


'  See,  in  general,  Bac.  Abr.  tit.  Courts  Ecclesiastical,  D,  and  tit.  Slander ;  Com.  Dig. 
Prohibition ;  where  see  Gr.  when  the  ecclesiastical  court  has  jurisdiction  and  when  not. 
The  ecclesiastical  court  has  no  jurisdiction  over  trusts ;  and  therefore,  where  a  party 
sued  as  a  trustee  was  arrested  on  a  writ  de  conUmace  capiendo,  the  court  of  King's  Bench 
discharged  him  out  of  custody.     1  B.  &  C.  655. 

Suits  for  d^amaHon  may  be  added  to  the  three  heads  above  considered.  As  to  these  in 
general,  see  Burn,  Eccl.  L.  Defamation.  Com.  Dig.  Prohibition,  G.  14.  Bac.  Abr.  Slander, 
r.  U.  Stark  on  Slander,  32, 464.  Words  imputing  an  offence  merely  aririiual  are  not  in 
themselves  actionable  at  law,  unless  followed  by  special  damage,  and  the  party  slandered 
can  only  institute  a  suit  in  the  spiritual  court ;  and  though  the  law  diBoourages  suits  of 
this  kind,  yet  redress  for  the  msult  and  injury  is  not  denied.  2  Phil.  Ec.  Cases,  106. 
Words  which  impute  an  offence  merely  cognizable  in  a  spiritual  court  may  be  punished 
in  that  court,  as  calling  a  person  heretic,  adulterer,  fornicator,  whore,  &c, ;  but  if  the 
words  are  coupled  with  others  for  which  an  action  at  law  would  lie,  as  calling  a  woman 
a  whore  and  a  thief,  the  ecclesiastical  court  has  no  jurisdiction,  and  a  prohibition  lies. 
2  Boll.  Abr.  297.  1  Sid.  404.  3  Mod.  74.  1  Hagg.  Ben.  463,  in  notes.  So  a  suit  cannot 
be  instituted  in  the  spiritual  court  for  a  written  libel,  because  any  slander  of  a  person 
reduced  into  writing,  and  which  can  be  the  subject  of  any  proceeding,  is  actionable  or 
indictable.  Comb.  71.  Bac.  Abr.  Courts  Ecclesiastical,  D.  The  power  of  the  eccle- 
siastical court  is  confined  to  the  infliction  of  pei  ance  pro  salute  amma  and  awarding  costs, 
and  does  not  extend  to  the  awarding  damages  to  the  injured  party.  4  Co.  20.  2  Inst. 
i9i  — Chittt. 
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be  prohibited  from  holding  plea,  "5i  rector  petat  versus  parochianos  oblarwnes  et 
dedmas  debitas  et  consuetas :"  so  that  if  any  dispute  arises  whether  such  tithes 
be  due  and  accustgmed,  this  cannot  be  determined  in  the  ecclesiastical  court,  but 
before  the  king's  court  of  the  common  law ;  as  such  question  affects  the  tem- 
poral inheritance,  and  the  determination  must  bind  the  real  property.  But 
where  the  riaht  does  not  come  into  question,  but  only  the  fact  whether  or  no 
the  tithes  allowed  to  be  due  are  really  subtracted  or  withdrawn,  this  is  a  tran- 
sient personal  injury,  for  which  the  remedy  ma^  properly  be  had  in  the  spritual 
court;  viz.,  the  recovery  of  the  tithes,  or  their  equivalent.  By  8tatdte  2  &  3 
Edw.  YI.  c.  13,  it  is  enacted,  that  if  any  person  shall  carry  eif  his  predial  tithes 
(viz.,  of  com,  hay,  or  the  like)  before  the  tenth  part  *ifl  duly  set  forth,  r-^gg 
or  agreement  is  made  with  the  proprietor,  or  shall  willingly  withdraw  L 
his  tithes  of  the  same,  or  shall  stop  or  hinder  the  proprietor  of  the  tithes,  or  his 
deputy,  from  viewing  or  carrying  thetn  away;  such  offender  shall  pay  double  the 
value  of  the  tithes,  with  costs  to  be  recovered  before  the  ecclesiastical  judge,  ac- 
cording to  the  king's  ecclesiastical  laws.  By  a  former  clause  of  the  same  statute, 
the  trSle  value  of  the  tithes,  so  subtracted  or  withheld,  may  be  sued  for  in  the 
temporal  courts,  which  is  equivalent  to  the  double  value  to  be  sued  for  in  the 
ecclesiasticaL  For  one  may  sue  for  and  recover  in  the  ecclesiastical  courts  the 
tithes  themselTes,  or  a  recompense  for  them,  by  the  antient  law;  to  which  the 
suit  for  the  double  value  is  superadded  by  the  statute.  But  as  no  suit  lay  in  the 
temporal  courts  for  the  subtraction  of  tithes  themselves,  therefore  the  statute 
gave  a  treble  forfeiture,  if  sued  for  there;  in  order  to  make  the  course  of  justice 
uniform,  by  giving  the  same  reparation  in  one  court  as  in  the  other.(A)*  How- 
ever, it  now  seldom  happens  that  tithes  are  sued  for  at  all  in  the  spiritual  court; 
for  if  the  defendant  pleads  any  custom,  modus,  composition,  or  other  matter 
whereby  the  right  of  tithing  is  called  in  question,  this  takes  it  out.of  the  juris- 
diction of  the  ecclesiastical  iudges :  for  the  law  will  not  suffer  the  existence  of 
such  a  right  to  be  decided  by  the  sentence  of  any  single,  much  less  an  eccle- 
siastical, judge ;  without  the  verdict  of  a  jury.  But  a  more  summary  method 
than  either  of  recovering  small  tithes  under  the  value  of  405.  is  given  by  statute 
7  4  8  W.  III.  c.  6,  by  complaint  to  two  justices  of  the  peace;  and,  by  another 
statute  of  the  same  year,  c.  84,  the  same  remedy  is  extended  to  all  tithes  with- 
held by  Quakers  under  the  value  of  ten  pounds.* 

Another  pecuniarv  injury,  cognizable  in  the  spiritual  courts,  is  the  non-pay- 
ment of  other  ecclesiastical  dues  to  the  clergy;  as  pensions,  mortuaries,  compo- 
sitions, offerings,  and  whatsoever  falls  under  the  denomination  of  surplice-fees^ 
for  marria^s  or  other  ministerial  offices  of  the  church  :  all  which  injuries  are 
redressed  by  a  decree  for  their  actual  *payment.  Besides  which,  all  ^^^^^ 
offerings,  oblations,  and  obventions  not  exceeding  the  value  of  405.  may  »• 
be  recovered  in  a  summary  way  before  two  justices  of  the  peace.ri)  But  care 
must  be  taken  that  these  are  real  and  not  imaginary  dues ;  for,  ii  they  be  con- 

(*)2InBt2G0.  (i)Stat.7  48W.in.a& 

*  This  statute  enacts  that  every  person  shall  justly  divide,  set  out,  yield,  and  pay  all 
manner  of  predial  tithes  in  such  manner  as  they  have  been  of  right  yielded  and  paid 
within  forty  vears,  or  of  right  or  custom  ought  to  have  been  paid,  before  the  making  of 
that  act,  under  the  forfeiture  of  treble  value  of  the  tithes  so  carried  away ;  and  in  an 
action  upon  this  statute,  in  which  the  declaration  stated  that  the  tithes  were  within 
forty  years  before  the  statute  yielded  and  payable,  and  yielded  and  paid,  it  w»s  held 
that  evidence  that  the  land  had  been,  as  far  as  any  witness  knew,  in  pasture,  and  that  it 
was  never  known  to  pay  in  predial  tithe,  was  not  sufficient  to  defeat  the  action.  The 
■ame  action  might  also  be  supported  to  recover  tithes  of  lands  enclosed  out  of  wastes, 
which  never  paid  tithes  before.    Mitchell  vs.  Walker,  6  T.  R.  260.— Christian. 

'The  53  Geo.  III.  c.  127  extends  the  jurisdiction  of  the  two  justices  to  tithes,  obla- 
tions, and  compositions,  of  the  value  of  10/. ;  and  in  respect  of  tithes  and  church-rates, 
4ue  from  Quakers,  to  50L,  see  statute  and  proceedings.  Bum,  J.,  Tithes.  The  54  Geo. 
III.  c.  68  extends  the  same  provisions  to  Ireland. — ^Chittv. 

It  is  hardly  necessary  to  observe  that  the  commutation  of  tithes,  under  the  provisions 
01  the  statute  6  A  7  W.  IV.  c.  71  and  numerous  subsequent  statutes,  will  eventually  pu< 
AH  end  to  all  suits  for  the  subtraction  of  tithes. — Stewart. 
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trary  to  the  common  law,  a  prohibition  will  issue  out  of  the  temporal  courts 
to  stop  all  suits  concerning  them.  As  where  a  fee  was  demanded  hy  the 
minister  of  the  parish  for  the  baptism  of  a  child,  which  was  administered  in 
another  place  ;(j)  this,  however  authorized  by  the  canon,  is  contrary  to  common 
right :  for  of  common  right,  no  fee  is  due  to  the  minister  even  for  performing 
such  branches  of  his  duty,  and  it  can  only  be  supported  by  a  special  custom  ;(^ 
but  no  custom  can  support  the  demand  of  a  fee  without  performing  them  at 
all. 

For  fees  also,  settled  and  acknowledged  to  be  due  to  the  officers  of  the  eccle- 
siastical courts,  a  suit  will  lie  therein :  but  not  if  the  right  of  the  fees  is  at  all 
disputable;  for  then  it  must  be  decided  by  the  common  law.0  It  is  also  said, 
that  if  a  curate  be  licensed,  and  his  salary  appointed  by  the  bishop,  and  he  be 
not  paid,  the  curate  has  a  remedy  in  the  ecclesiastical  court  ;(m)  but,  if  he  be 
not  licensed,  or  hath  no  such  salary  appointed,  or  hath  made  a  special  agree- 
ment with  the  rector,  he  must  sue  for  a  satisfaction  at  common  law  ;(n)  either  by 
proving  such  special  agreement,  or  else  by  leaving  it  to  a  jury  to  give  damages 
upon  a  quantum  meruit,  that  is,  in  consideration  or  what  he  reasonably  deserved 
in  proportion  to  the  service  performed. 

Under  this  head  of  pecuniary  injuries  may  also  be  reduced  the  several  mat- 
ters of  spoliation,  dilapidations,  and  neglect  of  repairing  the  church  and  things 
thereunto  belonging;  for  which  a  satisfaction  may  be  sued  for  in  the  eccle- 
fiiastical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent  to  another,  in  taking 
♦91 1  *^^  fruits  of  his  benefice  without  any  *right  thereunto,  but  under  a  pre- 
^  tended  title.  It  is  remedied  by  a  decree  to  account  for  the  profits  so 
taken.  This  injury,  when  the  jus  patronatus  or  right  of  advowson  does  not 
come  in  debate,  is  cognizable  in  the  spiritual  court :  as  if  a  patron  first  presents 
A.  to  a  benefice,  who  is  instituted  and  inducted  thereto;  and  then,  upon  pretence 
of  a  vacancy,  the  same  patron  presents  B.  to  the  same  living,  and  he  also  ob- 
tains institution  and  induction.  Now,  if  the  fact  of  the  vacancy  be  disputed, 
then,  that  clerk  who  is  kept  out  of  the  profits  of  the  living,  whichever  it  be, 
may.  sue  the  other  in  the  spiritual  court  for  spoliation,  or  taking  the  profits  of 
his  benefice.  And  it  shall  there  be  tried,  whether  the  living  were  or  were  not 
vacant :  upon  which  the  validity  of  the  second  clerk's  pretensions  must  de- 
pend.(o)  But  if  the  right  of  patronage  comes  at  all  into  dispute,  as  if  one 
patron  presented  A.,  and  another  patron  presented  B.,  there  the  ecclesiastical 
court  hath  no  coffi^izance,  provided  the  tithes  sued  for  amount  to  a  fourth  part 
of  the  value  of  the  living,  out  may  be  prohibited  at  the  instance  of  the  patron 
by  the  king's  writ  of  imiicavit,{p)  So  also  if  a  clerk,  without  any  colour  of 
title,  ejects  another  from  his  parsonage,  this  injury  must  be  redressed  in  the 
temporal  courts :  for  it  depends  upon  no  question  determinable  by  the  spiritual 
law,  (as  plurality  of  benefices  or  no  plurality,  vacancy  or  no  vacancy,)  but  is 
merely  a  civil  injury. 

For  dilapidations^  which  are  a  kind  of  ecclesiastical  waste,  either  voluntary, 
by  pulling  down ;  or  permissive,  by  suffering  the  chancel,  parsonage-house,  and 
other  buildings  thereunto  belonging,  to  decay ;  an  action  also  lies,  either  in  the 
spiritual  court  by  the  canon  law,  or  in  the  courts  of  common  law,(g)  and  it  may 
be  brought  by  the  successor  against  the  predecessor,  if  living,  or,  if  dead,  then 
against  his  executors.  It  is  dso  said  to  be  good  cause  of  deprivation,  if  the 
bishop,  parson,  vicar,  or  other  ecclesiastical  person,  dilapidates  the  buildings,  or 
*921  ^^^  down  timber  growing  on  the  patrimony  of  *the  church,  unless  for 
J  necessary  repairs  :(r)  and  that  a  writ  of  prohibition  will  also  lie  against 
him  in  the  courts  of  common  law.(5)  By  statute  13  Eliz.  c.  10,  if  any  spiritual 
person  makes  over  or  alienates  Lis  goods  with  intent  to  defeat  his  successors  of 

(/)  8«ik.  88&  ^)  ObrvwmtptdB  agatU;  13  Bdw.  I.  st  4,  Artie,  dtri.    • 

(*)Ibid.83i.    Lord  Bijm.  460, 1668.  ntt.6(k  Sdw.Il.c.2.    V.N.a46. 

<<)  1  Ventr.  166.  («)  Oart.  224.    3  Lot.  268. 

)1  Burn,  Bed.  Law,  488.  .  f^SlRoIl.  Rm>.  86.    11  Rep.  98.    Oodb.  S60. 


g 


lFi«am.70.  '  (•)  S  BalMr.  138.    1  BolL  B«p.  886. 

V)  r.  N.  B.  86. 
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their  remedy  for  dilapidations,  the  successor  shall  have  such  remedy  against 
the  alienee,  in  the  ecclesiastical  court,  as  if  he  were  the  executor  of  his  prede 
ceaaor.     And  by  statute  14  Eliz.  c.  11,  all  money  recovered  for  dilapidations 
shall  within  two  years  be  employed  upon  the  buildings  in  respect  whereof  it 
«ra8  recovered,  on  penalty  of  forfeiting  double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  churchyard,  and  the  like,  the 
spiritual  court  has  undoubted  cognizance  thereof  ;(<)  and  a  suit  may  be  brought 
therein  for  non-payment  of  a  rate  made  by  the  church-wardens  for  that  purpose. 
And  these  ai*e  the  principal  pecuniary  injuries,  which  are  cognizable,  or  for 
which  suits  may  be  instituted,  in  ecclesiastical  courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  marriage,  arc 
another,  and  a  much  more  undisturbed,  branch  of  the  ecclesiastical  jurisdiction 
Though  if  we  consider  marriages  in  the  light  of  mere  civil  contracts,  they  d^ 
not  seem  to  be  properly  of  spiritual  cognizance.(w)  But  the  Romanists  having 
very  early  converted  this  contract  into  a  holy  sacramental  ordinance,  th<» 
church  of  course  took  it  under  her  protection,  upon  the  division  of  the  two 
jurisdictions.  And  in  the  hands  of  such  able  politicians,  it  soon  became  an 
engine  of  great  importance  to  the  papal  scheme  of  a  universal  monarchy  over 
Christendom.  The  numberless  canonical  impediments  that  were  invented,  and 
occasionally  dispensed  with,  by  the  holy  see,  not  only  enriched  the  coffers  of 
the  church,  but  gave  it  a  vast  ascendant  over  princes  of  all  denominations  ; 
whose  marriages  were  sanccified  or  reprobated,  their  issue  legitimated  or  has- 
Uiyiized,  and  the  succession  to  their  thrones  established  or  rendered  precarious, 
according  *to  the  humour  or  interest  of  the  reigning  pontiff:  besides  a  p^go 
thousand  nice  and  difficult  scruples,  with  whidi  the  clergy  of  those  ages  ^ 
puzzled  the  understandings,  and  loaded  the  consciences  of  the  inferior  orders  of 
the  laity;  and  which  could  only  be  unravelled  and  removed  by  these  their 
Bpiritual  guides.  Yet,  abstracted  from  this  universal  influence,  which  affords 
flo  good  a  reason  for  their  conduct,  one  might  otherwise  be  led  to  wonder  that 
the  same  authority,  which  enjoined  the  strictest  celibacy  to  the  priesthood, 
should  think  them  the  proper  judges  m  causes  between  man  and  wife.  These 
causes  indeed,  partly  from  the  nature  of  the  injuries  complained  of,  and  partly 
from  the  clerical  method  of  ti*eating  them,(i7)  soon  became  too  gross  for  the 
modesty  of  a  lay  tribunal.  And  causes  matrimonial  are  now  so  peculiarly  eccle- 
siastical that  the  temporal  courts  will  never  interfere  in  controversies  of  this 
kind,  unless  in  some  particular  cases.  As  if  the  spiritual  oourt  do  proceed  to 
call  a  marriage  in  question  after  the  death  of  either  of  the  parties ;  this  the 
courts  of  common  law  will  prohibit,  because  it  tends  to  bastardize  and  disinherit 
the  issue ;  who  cannot  so  well  defend  the  marriage,  as  the  parties  themselves, 
when  both  of  them  living,  might  have  done.(u;) 

Of  matrimonial  causes,  one  of  the  first  and  principal  is,  1.  Cattsa  jactitationis 
matrimonii;  when  one  of  the  parties  boasts^  or  gives  out  that  he  or  she  is 
married  to  the  other,  whereby  a  common  reputation  of  their  matrimony  may 
ensue.  On  this  ground  the  party  injured  may  libel  the  other  in  the  spiritual 
court ;  and,  unless  the  defendant  undertakes  and  makes  out  a  proof  of  the  actual 
marriage,  he  or  she  is  enjoined  perpetual  silence  upon  that  bead ;  which  is  the 
only  remedy  the  ecclesiastical  courts  can  give  for  this  injury.*    2.  Another 

gObrumtpeeU  agaUt.    6  B«p.  66.  Ungnage  ri«  tho«e  written  by  the  poplah  diagj  on  tha 

Waxix.  AUbuie«y  173.  sul^ects  of  matrimony  and  divoroo. 

Some  of  the  imporest  hodkn  that  are  extant  fai  any        (^Inat.  614. 

*  But  the  boasting  must  be  malicious ;  for  where  lord  Hawke  had  permitted  the  party 
to  assume  herself  to  be  lady  Hawke  in  his  presence  and  had  introduced  and  acknow- 
ledged her  to  be  clothed  with  that  character,  the  court  dismissed  the  suit.  Lord  Hawke 
w.  Corri,  2  Dr.  Hagg.  220.— Chittt. 

'It  is  not  enough  for  the  maintenance  of  this  suit  that  one  party  falsely  ''boasts  or 
gives  out  that  he  or  she  is  married  to  the  other  :'*  the  boasting  must  be  malicious  as  well 
M  false.  In  the  case  of  Lord  Hawke  vs.  Corri,  the  learned  judge,  in  stating  the  defences 
which  may  be  made  to  such  a  suit,  says,  "A  third  defence  of  more  rare  occurrence  is  that 
though  no  marriage  has  passed,  yet  the  pretension  was  fiilly  authorized  by  the  complain- 
Mt;  and  therefore,  though  the  representation  is  false,  yet  it  is  not  malicious,  and  cannot 

Vol.  n.— 6  W 
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epecies  of  matrimonial  causes  was,  when  a  party  contracted  to  another  brongfit 
a  suit  in  the  ecclesiastical  court  to  compel  a  celebration  of  the  marriage  in  pur- 
suance of  such  contract ;  but  this  branch  of  causes  is  now  cut  off  entirely  by 
*941  *^®  *^*  ^^^  preventing  clandestine  marriages,  26  Geo.  II.  *c.  33,  which 
^  enacts,  that  for  the  future  no  suit  shall  be  had  in  any  ecclesiastical  court, 
to  compel  a  celebration  of  marriage  in  facie  ecclesice,  for  or  because  of  any  cor^ 
tract  of  matrimony  whatsoever.  3.  The  suit  for  restitution  of  conjugal  rights  is  also 
another  species  of  matrimonial  causes :  which  is  brought  whenever  either  the 
husband  or  wife  is  guilty  of  the  injury  of  subtraction,  or  lives  separate  from  the 
other  without  any  suflBLcient  reason ;  in  which  case  the  ecclesiastical  jurisdiction 
will  compel  them  to  come  together  again,  if  either  party  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the  other.  4.  Divorces  also,  of  vdiich, 
and  their  several  distinctions,  we  treated  at  large  in  a  former  book,(a:)  are  causes 
thoroughly  matrimonial,  and  cognizable  by  the  ecclesiastical  judge.  If  it  be- 
comes improper,  through  some  supervenient  cause  arising  ex  post  facto,  that  the 
parties  should  live  together  any  longer ;  as  through  intolerable  cruelty,*  adul- 
tery, a  perpetual  disease,  and  the  Tike;^  this  unfitness  or  inability  for  the 
marriage  state  may  be  looked  upon  as  an  injury  to  the  suffering  party ;  and  for 
this  the  ecclesiastical  law  administers  the  remedy  of  separation,  or  a  divorce  a 
mensa  et  thoro.  But  if  the  cause  existed  previous  to  the  marriage,  and  was  such 
a  one  as  rendered  the  marriage  unlawful  ab  initiOy  as  consanguinity,  corporal 
imbecility,  or  the  like ;  in  this  case  the  law  looks  upon  the  marriage  to  have 
been  always  null  and  void,  being  contracted  in  fraudetn  legis,  and  decrees  not 
only  a  separation  from  bed  and  board,  but  a  vinculo  matrimonii  itself  5.  The 
last  species  of  matrimonial  causes  is  a  consequence  drawn  from  one  of  the  species 
of  divorce,  that  a  mensa  et  thoro;  which  is  the  suit  for  alitnonyy  a  term  which 
signifies  maintenance :  which  suit  the  wife,  in  case  of  separation,  may  have 
agaiost  her  husband,  if  he  neglects  or  refhses  to  make  her  an  allowance  suitable 
t-o  their  station  in  life.  This  is  an  injury  to  the  wife,  and  the  court  Christian 
will  redress  it  by  assigning  her  a  competent  maintenance,  and  compelling  the 
husband  by  ecclesiastical  censures  to  pay  it.  But  no  alimony  will  be  assi^ed 
in  case  of  a  divorce  for  adultery  on  her  part  3  for  as  that  amounts  to  a  forfeiture 
Kg  -|  of  her  *dower  after  his  death,  it  is  also  a  sufficient  reason  why  she  should 
J  not  be  partaker  of  his  estate  when  living. 
3,  Testamentary  causes  are  the  only  remaining  species  belonging  to  the  eccle- 
biastical  jurisdiction;*  which,  as  they  are  certainly  of  a  mere  temporal  na- 

(•)BoolcLch.l6. 

be  complained  of  as  such  by  the  party  who  has  denounced  it/'  In  that  case,  such  a 
defence  having  been  fully  made  out,  the  court  dismissed  the  suit.  2  Haggud's  Bep.  280. 
— CouaiDOB. 

*  We  liave  seen  in  the  first  book,  pages  440,  441,  that  it  is  stated  that  a  divorce  a  menta 
et  thoro,  when  marriage  is  just  and  lawtul  ah  iniHoy  is  only  allowed,  for  some  supervenient 
<«use,  when  it  has  become  improper  or  impossible  for  the  parties  to  live  together,  and 
that  intolerable  ill  temper  was  there  considered  to  be  a  sufficient  cause, — a  position  which, 
it  was  submitted  by  the  editor,  was  not  tenable.  Upon  this  interesting  subject  the 
reader  is  referred  to  the  eloauent  decisions  of  Sir  William  Scott,  from  which  it  will 
appear  that  a  husband  or  a  wire  may  sustain  a  suit  for  a  divorce  on  the  eroond  of  cruelty, 
even  in  a  single  instance,  when  it  really  endangers  life,  limb,  or  health,  and  that  even 
words  menacing  such  danger  are  sufficient  ground;  but  that  mere  insult,  irritation, 
coldness,  unkindnees,  ill  temper,  or  even  desertion,  is  not  alone  a  sufficient  ground  for  a 
divorce.  Evans  vs,  Evans,  1  Hagg.  Rep.  36,  364,  409,  458.  2  id.  154,  158.  2  Phil.  £c.  C. 
132.— Chittt. 

*  It  has  been  determined  by  the  court  of  delegates  that  the  public  in&my  of  the  hus- 
band, arising  from  a  judicial  conviction  of  an  attempt  to  commit  an  unnatural  crime,  is 
a  sufficient  cause  for  the  ecclesiastical  courts  to  decree  a  separation  a  mensa  et  thoro.  Feb 
1794. — Christian. 

*Com.  Dig.  Prohibition,  G.  16.  Although  the  ecclesiastical  courts  have  by  length  of 
time  acquired  the  original  jurisdiotion  in  rebus  teetamentariu,  courts  of  equity  have  never- 
theless obtained  a  concurrent  jurisdiction  with  them  in  determinations  upon  personal 
bequests,  as  relief  in  those  cases  is  generally  dependent  upon  a  discovery  and  an  account 
of  assctb.  And  an  executor  being  considered  a  trustee  for  the  several  legatees  named  in 
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tare,(y)  may  seem  at  first  view  a  little  oddly  ranked  among  matters  of  a  spiritual 
cognizance.  And  indeeil  (as  was  in  some  degree  observed  in  a  former  book,)(2) 
they  were  originally  cognizable  in  the  king's  courts  of  common  law,  viz.,  tni> 
county-courts  ',(a)  and  afterwards  transferred  to  the  jurisdiction  of  the  church, 
hj  the  favour  of  the  crown,  as  a  natural  consequence  of  granting  to  the  bishops 
the  administration  of  intestates'  effects. 

(«)  Varbvt.  AUJaao^  173.  (•)  Book  tL  ch.  82.  (•)  Hkke^t  I>ia$ert.  ^fUMar.  (.  8, 58. 

the  testament,  the  execution  of  trusts  is  never  reftised  by  courts  of  equity.  1  P.  Wms. 
544,  575.  These  courts,  indeed,  in  some  other  instances  which  frequently  occur  upon 
tilie  present  subject,  exercise  a  jurisdiction  in  exclusion  of  the  ecclesiastical,  inasmuch 
as  the  relief  given  by  the  former  is  more  efficient  than  that  administered  by  the  latter. 
One  of  these  cases  happens  when  a  hwbcuid  endeavours  to  obtain  payment  of  his  wife's 
legacy:  equity  will  oblige  him  to  make  a  proper  settlement  upon  her,  before  a  decree 
will  be  made  for  payment  of  the  money  to  him ;  but  this  the  ecclesiastical  court  cannot 
do:  therefore,  if  the  baroa  libel  in  that  court  for  his  wife's  legacy,  the  court  of  chancery 
will  grant  an  injunction  to  stay  proceedings  in  it,  he  not  having  made  any  settlement  or 
provision  for  her.  1  Dick.  Rep.  373.  Also  1  Atk.  491,  516.  2  Atk.  420.  Prec.  Cha.  548, 
S.  F.  Another  of  those  instances  occurs  when  legacies  are  giveii  to  mfanU;  for  equity 
will  protect  their  interests,  and  give  proper  directions  for  securing  and  improving  the 
fond  for  their  benefit,  which  could  not  be  effected  in  the  ecclesiastical  court.  I  Yern.  26. 
It  has  been  already  observed  that  the  probate  of  wills  belongs  exclusively  to  the  eccle- 
siastical court,  except  in  the  instance  above  adduced ;  whence  it  follows  that,  if  a  probate 
has  been  granted  of  a  will  obtained  by  fraud,  the  ecclesiastical  court  alone  can  revoke 
it,  (2Vem.  8.  1  P.  Wms.  388;)  and  a  person  cannot  be  convicted  of  forging  a  will  of  a 
deceased  person  of  personal  property  until  the  probate  thereof  has  been  sealed  by  the 
ecclesiastical  court.    3  T.  B.  127. 

Although  a  court  of  equity  cannot  set  aside  a  will  of  personal  estate  the  probate  of 
which  has  been  obtained  from  the  spiritual  court,  yet  the  court  will  interfere  when  a 
probate  has  been  granted  by  the  fraud  of  the  person  obtaining  it,  and  either  convert  the 
wrong-doer  into  a  tmsteey  in  respect  of  such  probate,  or  oblige  him  to  consent  to  a  repeal 
or  revocation  of  it  in  the  court  from  which  it  was  grant^.  1  Ves.  119,  284,  287.  A 
court  of  equity  will  also  interfere  and  prevent  a  person  from  taking  an  undue  advantage 
by  contesting  the  validity  of  a  probate,  when  such  person  has  acted  under  it  and  admiUed 
/<K(*  material  to  its  validity.    1  Atk.  628. 

The  jurisdiction  of  the  ecclesiastical  courts  is  confined  to  testaments  merely,  or,  in 
other  words,  to  dispositions  of  personalty:  if,  therefore,  real  estate  be  the  subject  of  a 
devise  to  be  sold  for  payment  of  debts  or  portions,  these  courts  cannot  hold  plea  in 
relation  to  such  bequests,  but  the  proper  forum  is  a  court  of  equity.  Dyer,  151,  b. 
Palm.  120,  S.  P.  But  the  ecclesiastical  courts'  jurisdiction  may  extend  to  affect  inte*'ests 
arismg  out  of  real  property,  when  those  interests  are  less  than  freehold,  as  in  devises 
of  terms  for  years,  or  of  rents  payable  out  of  them;  for  such  dispositions  relate  to  chatuh 
real  only.  2  Keb.  8.  Cro.  J.  279.  Buls.  153.  If  a  legatee  alter  the  nature  of  his  demand, 
and  change  it  into  a  debt  or  duty,  as  by  accepting  a  bond  firom  the  executor  for  payment 
of  the  lef;acy,  it  seems  that  the  effect  of  tine  transaction  will  be  either  to  deprive  the 
eodesiastical  oomrt  of  its  jurisdiction,  or  to  give  an  option  to  the  person  entitled,  to  sue 
in  that  or  in  a  temporal  court,  at  his  discretion.    2  Roll.  K.  160.    Yelv.  39.    8  Mod.  327. 

Gases  have  occurred  in  which- courts  of  common  law  have  assumed  jurisdiction  of  testa- 
mentary matters,  and  permitted  actions  to  be  instituted  for  the  recovery  of  le^cies, 
Qpon  proof  of  an  express  asmimpsU  or  undertaking  by  the  executor  to  pay  them.  Sid.  45. 
11  Mod.  91.  Ventr.  120.  2  Lev.  3.  Cowp.  284  But  it  seems  to  be  the  opinion  of 
modem  juc^^  that  this  jurisdiction  extends  to  cases  of  spsdfie  legacies  only;  for  when 
the  executor  assents  to  those  bequests,  the  legal  interests  vest  in  the  legatees,  which 
enable  them  to  enforce  their  rights  at  law.  3  East,  K.  120.  It  seems  to  be  the  better 
opinion  that  when  the  legacy  is  not  specific,  but  merely  a  gift  out  of  the  general  assets, 
tmd  particularly  when  a  married  woman  is  the  leffatee,  a  court  of  common  law  will  not  en- 
tertain jurisdiction  to  compel  payment  of  such  a  legacy,  upon  the  ground  that  a  court 
of  common  law  is,  from  its  rules,  incompetent  to  administer  that  complete  iustice  to  th/s 
parties  which  courts  of  equity  have  the  power,  and  are  in  the  constant  habit,  of  doing. 
5  Term  Bep.  K.  B.  690.  7  T.  R.  667.  2  P.  Wms  641.  Peake's  0.  N.  P.  73.  There  is 
one  case  in  the  books  where  the  declaration  states  that,  in  consideration  of  a  forbearance 
hythe  plaintiff  to  sue,  the  executor  promised  to  pay  the  legacy,  and  the  court  held  that 
the  acUon  might  be  maintained;  but  the  circumstance  of  that  action  being  brought  on  a 
promise,  in  consideration  of  forbearance,  shows  that  it  was  understood  that  the  bare 
possession  of  assets  was  not  alone  sufficient.  5  T.  R.  693.  2  Lev.  3.  But  it  has  been 
Bttggested  that  it  should  seem  that  upon  an  express  promise  and  admission  of  assets  an 
executor  may  be  sued.    2  Saund.  by  Patteson,  137,  note  a. — CHtTTT. 
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TbU  spiritual  jurisdiction  of  testamentary  ci«u8es  is  a  peooliar  constitution  of 
this  island ;  for  in  almost  all  other  (even  in  popish)  countries  all  matters  testa- 
mentary are  under  the  jurisdiction  of  the  civil  magistrate.  And  that  this  pri* 
vilege  is  enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  ecclesiastical  right, 
butl)y  the  special  favour  and  indulgence  of  the  municipal  law,  and  as  it  should 
seem  by  some  public  act  of  the  great  council,  is  freely  acknowle4ged  by  Linde- 
wode,  the  ablest  canonist  of  the  fifteenth  century.  Testamentary  causes,  he 
observes,  belong  to  the  ecclesiastical  courts  ^'de  consuetudine  Anglice,  et  super  con- 
sensu regio  et  suorum  procerum  in  talihus  ab  antiquo  concesso.'\b)  The  same  was, 
about  a  century  before,  very  openly  professed  in  a  canon  of  archbishop  Strat- 
ford, viz.,  that  the  administration  of  intestates'  goods  was  ^^ab  olim**  panted  to 
the  ordinary,  "  consensu  regio  et  magnatum  regni  Anglice  "(c)  The  constitutions  of 
cardinal  Othobon  also  testify  that  this  provision  "  olim  a  prcelatis  cum  approba- 
tione  regis  et  baronum  didtur  emanasse.'\<^)  And  archbishop  Parker,(c)  in  queen 
Elizabeth's  time,  affirms  in  express  words,  that  originally  in  matters  testament- 
ary ^^non  ullam  habebant  episcopi  authoritatem^  prceter  earn  quam  a  rege  acceptam 
*961  ^^f^^^^^'  Jus  testamenta  probandi  non  *hab^ant :  administrationis  potes- 
J    tatem  cuique  delegare  non  poterant" 

At  what  period  of  time  the  ecclesiastical  iurisdiction  of  testaments  and  in- 
testacies began  in  England,  is  not  ascertained  by  any  antient  writer :  and  Lin- 
dewode(/)veiy  fairly  confesses,  ^'cujus  regis  temporibus  hoc  ordinatum  sit,  non 
reperio"  We  nnd  it  indeed  frequently  asserted  in  our  common-law  books,  that 
it  is  but  of  late  years  that  the  church  hath  had  the  probate  of  will8.(^)  But  this 
must' only  be  understood  to  mean  that  it  hath  not  always  had  this  prerogative : 
for  certainly  it  is  of  very  high  antiquity.  Lindewode,  we  have  seen,  declares 
that  it  was  "  ab  antiquo  f  Stratford,  in  the  reign  of  king  Edward  III.,  mentions 
it  as  ^^ab  olim  ordinatum;"  and  cardinal  Othobon,  in  the  52  Hen.  III.,  speaks  of 
it  as  an  antient  tradition.  Bracton  holds  it  for  clear  law,  in  the  same  reign  of 
Henry  III.,  that  matters  testamentary  belonged  to  the  spiritual  coart.(A)  And, 
yet  earlier,  the  disposition  of  intestates'  goods  ^'per  visum  ecclesiae"  was  one  of  the 
articles  confirmed  to  the  prelates  by  king  John's  magna  carta,(i)  Matthew  Paris 
also  informs  us  that  king  Bichard  I.  ordained  in  Normandy  "quod  distributio 
rerum  qum  in  testamento  relinquuntur  autoritate  ecclesice  fiet"  And  even  this  ordi- 
nance of  kin^  Richard  was  only  an  introduction  of  the  same  law  into  his  ducal 
dominions,  which  before  prevailed  in  this  kingdom ;  for  in  the  reign  of  his  father 
Henry  11.  Glanvil  is  express,  that  "«i  quis  aliquid  dixerit  contra  testamentumj  pla- 
citum  illud  in  curia  christianitatis  audiri  debet  et  terminari"(J)  And  the  Scots 
book,  called  reaiam  majestatem,  agrees  'verbatim  with  Glanvil  m  this  point.(/;) 

It  appears  that  the  foreign  clergy  were  pretty  early  ambitious  of  this  branch 
♦97 1  ^^  power )  but  their  attempts  to  assume  *it  on  the  continent  were  effec- 
J  tually  curbed  by  the  edict  of  the  emperor  Justin,(i[)  which  restrained  the 
insinuation  or  probate  of  testaments  (as  formerly)  to  the  office  of  the  magister 
census:  for  which  the  emperor  subjoins  this  reason :  ^^absurdum  et  enim  clericis 
est,  immo  et'am  opprobriosum,  si peritos  se  velint  ostendere  disceptaiionum  esse  foren- 
sium"  But  afterwards  by  the  canon  law(m)  it  was  allowed  that  the  bishop 
might  compel  by  ecclesiastical  censures  the  performance  of  a  bequest  to  pious 
uses.  And  therefore,  as  that  was  considered  as  a  cause  quoe  secundum  canones  et 
episcopales  leges  ad  regimen  animarum  pertinuit,  it  fell  within  the  jurisdiction  of 
tne  spiritual  courts  by  the  express  words  of  the  charter  of  king  William  I., 
which  separated  those  courts  from  the  temporal.  And  afterwards,  when  kinff 
Henry  I.  by  his  coronation-charter  directed  that  the  goods  of  an  intestate  should 
be  divided  for  the  good  of  his  80ul,(n)  this  made  all  intestacies  immediately  spi- 
ritual causes,  as  much  as  a  legacy  to  pious  uses  had  been  before.    This  therefore, 

(»)  Provincial,  L  8,  t.  19,/bL  ITd.  '                                           (0  ^-  7,  c  8. 

(«)  Ibid.  /.  a,  t.  88,  foL  S68.  (*)  £.  2»  c  88. 

iAoBip.23.  (0  Qxf.1,3,41. 

(•)Se«9Rep.38.  (•)  ZJecrrfoi.  3,  28,  IT.    OOb.  Rep.  304^  206. 

(/)  Fol.  263.  (*)  Si  qtds  hctronum  $eu  tuminum  meorum,    peomftm 

<f)  Flte.  Abr.  tit,  taUmeHt,  pLl  2  BoU.  Abr.217.  9  Rep.     mum,  tun  dedent  vddare  ditposuenl,  uxor  tua,  rive  tiberi, 

ST.   Vangh.  207.  and  parenUi  ii  l^giHmi  hominu  ^pa,  earn  pro  anima  ^w 

OjiL.byik  ex(xpti<mamt,  c  10.  dMdantf  rictU  eU  mOtvt  visum  /ueriL    TexL  Rojhns.  o.  Si, 


)  Oip.  27,  edit  OaeoH.  p.  U. 
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we  may  probably  conjecture,  was  the  era  referred  to  by  Stratford  and  Othobon, 
when  the  king,  by  the  advice  of  the  prelates  and  with  the  consent  of  his  barons, 
invested  the  church  with  this  privilege.  And  accordingly  in  kinff  Stephen's 
.  charter  it  is  provided  that  the  goods  of  an  intestate  ecclesiastic  shall  be  dis- 
tributed pro  salute  animce  ejus,  ecclesice  consilio;(p)  which  latter  words  are  equi- 
valent to  per  visum  ecdesice  in  the  great  charter  of  king  John  before  mentioned. 
And  the  Danes  and  Swedes  (who  received  the  rudiments  of  Christianity  and 
ecclesiastical  discipline  from  England  about  the  beginning  of  the  twelfth  cen- 
tury) have  thence  also  adopted  the  spiritual  cognizance  of  intestacies,  testaments, 
and  legacie8.(  ;>) 

This  jurisdiction,  we  have  seen,  is  principally  exercised  with  us  in  the  con- 
sistory courts  of  every  diocesan  *bishop,  and  in  the  prerogative  court  of  ruLQQ 
the  metropolitan,  originally ;  and  in  the  arches  court  and  court  of  delegates  ^ 
by  way  of  appeal.  It  is  divisible  into  three  branches ;  the  probate  of  wills,  the 
granting  of  administrations,  and  the  suing  for  legacies.  The  two  former  of 
which,  when  no  opposition  is  made,  are  granted  merely  ex  officio  ef^  debito  justitice, 
aud  are  then  the  object  of  what  is  called  the  voluntary,  and  not  tne  contentious, 
jurisdiction.  But  when  a  caveat  is  entered  against  proving  the  will  or  granting 
administration,  and  a  suit  thereupon  follows  to  determine  either  the  validity  of 
the  testament,  or  who  hath  a  right  to  administer;  this  claim  and  obstruction  by 
the  adverse  party  are  an  injury  to  the  party  entitled,  and  as  such  are  remedied 
bv  the  sentence  of  the  spiritual  court,  either  by  establishing  the  will  or  granting 
the  administration.  Subtraction,  the  withholding  or  detaining  of  legacies,  is 
also  still  more  apparently  injurious,  by  depriving  the  legatees  of  that  right  with 
which  the  laws  of  tho  land  and  the  will  of  the  deceased  have  invested  them: 
and  therefore,  as  a  consequential  part  of  testamentary  jurisdiction,  the  spiritual 
court  administers  redress  herein,  by  compelling  the  executor  to  pay  them.  But 
in  this  last  case  the  courts  of  equity  exercise  a  concurrent  jurisdiction  with  the 
ecclesiastical  courts,  as  incident  to  some  other  species  of  relief  prayed  by  the 
complainant;  as  to  compel  the  executor  to  account  for  the  testator's  effects,  or 
assent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's 
courts  to  be  merely  ancillary  to  other  inferior  jurisdictions,  the  cause,  when  once 
brought  there,  receives  there  also  its  full  determination.* 

These  are  the  principal  injuries  for  which  the  partv  grieved  either  must,  or 
may,  seek  his  remedy  in  the  spiritual  courts.  But  bemre  I  entirely  dismiss  this 
heaid,  it  may  not  be  improper  to  add  a  short  word  concerning  the  method  of  pro- 
ceeding  in  these  tribunals,  with  regard  to  the  redress  of  injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour  of  the  spiritual 
courts,  that  though  they  continue  to  this  *day  to  decide  many  questions    j-jjcgg 
which  are  properly  of  temporal  cognizance,  yet  justice  is  in  general  so    L 
ably  and  impartially  administered  in  those  tribunals  (especially  of  the  superior 

(•)  Lord  I^ttki.  Hen.  n.  Tol.  L  6Se.    Hearne  od  <7tt2.  ^)  Stiemhook,  de  ^ure  AMon.  L  8,  c.  8. 

*  No  action  at  law  can  be  maintained  against  an  executor  for  a  legacy  where  there  is 
no  fiirther  proof  of  his  assent  to  the  legacy  than  what  the  law  can  infer  m>m  an  acknow- 
ledgment by  him  of  assets  sufficient  to  pay  it.  Convenience  is  much  in  favour  of  this 
role,  because,  if  the  person  who  was  legatly  entitled  could  recover  at  laxo^  he  would  do  so 
aUoiutely  and  for  his  own  use ;  and  though  the  legacy  might  have  been  intended  for  the 
benefit  of  another,  a  court  of  law  would  have  no  means  of  compelling  the  legatee  so  to 
apply  it,  as  in  the*  case  of  a  legsusy  to  the  wife,  which  would  become  the  husband's  abso- 
lutely ;  and  the  court  of  law  could  not  oblige  him,  as  a  court  of  equity  now  will,  to  make 
provision  for  his  wife  out  of  it.  Deeks  vs.  Strutt,  5  T.  R.  690.  But  where  the  executor 
admits  assets  and  expressly  promises  to  pay  in  the  case  of  a  pecuniary  legacy,  or  where 
the  legacy  being  ^>ecific  he  assents  to  it,  such  promise  and  assent  vest  the  property  in 
the  leeatee,  and  he  may  maintain  an  action  against  the  executor.  •  Atkins  vs.  nm,  Cowp. 
284.   Lord  Say  and  Sele  vs.  Guy,  3  E.  R.  120. 

It  is  omitted  to  be  observed  in  the  text  that  causes  of  defamation  are  within  the  juris- 
diction of  the  ecclesiastical  court.  Suits  of  this  kind  are  entertained  for  the  use  of  words 
which,  not  importing  or  producing  any  temporal  danger  or  loss,  are  not  actionable  in 
the  court/*  of  common  law ;  and  the  use  of  them  is  punished  by  penance  with  or  without 
costs,  at  tne  discretion  of  the  court.— Coleridge. 
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kind)  and  the  boundaries  of  their  power  are  now  so  well  known  and  established, 
that  no  material  inconvenience  at  present  arises  from  this  jurisdiction  still  con- 
tinuing in  the  antient  channel.  Aiid,  should  an  alteration  be  attempted,  great 
confusion  would  probably  arise,  in  overturning  long-established  forms,  and  new^ 
modelling  a  course  of  proceedings  that  has  now  prevailed  for  seven  centuries.  * 

The  establishment  of  the  civil-law  process  in  all  the  ecclesiastical  courts  was 
indeed  a  masterpiece  of  papal  discernment,  as  it  made  a  coalition  impracticable 
between  them  and  the  national  tribunals,  without  manifest  inconvenience  and 
hazard.  And  this  consideration  had  undoubtedly  its  weight  in  causing  this 
measure  to  be  adopted,  though  many  other  causes  concurred.  The  time  when 
the  pandects  of  Justinian  were  discovered  afresh,  and  rescued  from  the  dust  of 
antiquity,  the  eagerness  with  which  they  were  studied  by  the  popish  eccle- 
siastics, and  the  consequent  dissensions  between  the  clergy  and  the  laity  of  Eng- 
land, have  formerly(5')  been  spoken  to  at  large.  I  shall  only  now  remark  upon 
those  collections,  that  their  being  written  in  the  Latin  tongue,  and  referring  so 
much  to  the  will  of  the  prince  and  his  delegated  officers  of  justice,  sufficiently 
recommended  them  to  the  court  of  Borne,  exclusive  of  their  intrinsic  merit.  To 
keep  the  laity  in  the  darkest  ignoranoe,  and  to  monopolize  the  little  science, 
which  then  existed,  entirely  among  the  monkish  clergy,  were  deep-rooted  prin- 
ciples of  papal  policy.  And,  as  the  bishops  of  Eome  affected  in  all  points  to 
mimic  the  imperial  grandeur,  as  the  spiritual  prerogatives  were  moulded  on  the 
pattern  of  the  temporal,  so  the  canon-law  process  was  formed  on  the  model  of 
the  civil  law :  the  prelates  embracing  with  the  utmost  ardour  a  method  of  judi- 
cial proceedings  which  was  carried  on  in  a  language  unknown  to  the  oulk 
of  the  people,  which  banished  the  intervention  of  a  jury,  (that  bulwark  of 
*100 1  *^^^^^  liberty,)  which  placed  an  arbitrary  power  of  decision  in  the  breast 
•^    of  a  single  man. 

The  proceedings  in  the  ecclesiastical  courts  are  therefore  regulated  according 
to  the  practice  of  the  civil  and  canon  laws ;  or  rather  according  to  a  mixture  of 
both,  corrected  and  new-modelled  by  their  own  particular  usages,  and  the  inter- 
position of  the  courts  of  common  law.  For,  if  the  proceedings  in  the  spiritual 
court  be  ever  so  regularly  consonant  to  the  rules  of  the  Eoman  law,  yet  if  they 
]>e  manifestly  repugnant  to  the  fundamental  maxims  of  the  municipal  laws,  to 
which  upon  principles  of  sound  policy  the  ecclesiastical  process  ought  in  every 
state  to  coni()rm,(r)  (as  if  they  require  two  witnesses  to  prove  a  fact,  where  one 
will  suffice  at  common  law;)  in  such  cases  a  prohibition  will  be  awarded  against 
them.(5)  But,  under  these  restrictions,  their  ordinary  course  of  proceeding 
is:  first,  by  citation,  to  call  the  party  injuring  before  them.  Then,  by  libelf 
libellus,  a  little  book,  or  by  articles  drawn  out  in  a  formal  allegation,  to  set  forth 
the  complainant's  ground  of  complaint.  To  this  succeeds  the  defendant's  answer 
upon  oath,  when,  if  he  denies  or  extenuates  the  charge,  they  proceed  to  proofs 
by  witnesses  examined,  and  their  depositions  taken  down  in  writing,  by  an  of- 
ficer of  the  court.  If  the  defendant  has  any  circumstances  to  offer  in  his  defence, 
he  must  also  propound  them  in  what  is  called  his  defensive  allegation,  to  which 
he  is  entitled  in  his  turn  to  the  plaintiff's  answer  upon  oath,  and  may  from  thence 
proceed  to  proofs  as  well  as  bis  antagonist.  The  canonical  doctrine  of  purgation, 
whereby  the  parties  were  obliged  to  answer  upon  oath  to  any  matter,  however 
criminal,  that  might  be  objected  against  them,  ^though  long  ago  overruled  in  the 
court  of  chancery,  the  genius  of  the  English  law  having  broken  through  the 
bondage  imposed  on  it  by  its  clerical  chancellors,  and  asserted  the  doctrines  of 
judicial  as  well  as  civil  liberty,)  continued  to  the  middle  of  the  last  century  to 
be  upheld  by  the  spiritual  courts;  when  the  legislature  was  obliged  to  interpose, 
to  teach  them  a  lesson  of  similar  moderation.  By  the  *statutepf  13  Car.  r*iQi 
II.  c.  12,  it  is  enacted  that  it  shall  not  be  lawful  for  anv  bishop  or  ecclesi-  »• 
astical  judge  to  tender  or  administer,  to  any  person  whatsoever,  the  oath  usually 
called  the  oath  ex  officio,  or  any  other  oath  whereby  he  may  be  compelled  to  confess, 
accuse,  or  purge  himself  of  any  criminal  matter  or  thing,  whereby  he  may  be 
iiable  to  any  censure  or  punishment.    When  all  the  pleadings  and  proofs  are  con- 

(ff)  Book  i.  introd.  { 1.  C)  Warb.  AUIanoe^  179.  (•)  2  RoU.  Abr.  800, 802. 
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eluded,  tbey  are  referred  to  the  consideration,  not  o^lai  jury,  but  of  a  single  jud^e ; 
who  takes  information  by  hearing  advocates  on  both  sidea,  and  thereupon  forms  nig 
interlocutoiy  decree  or  definitive  sentence  at  bis  own  discretion :  from  which  there 
generally  lies  an  appeal,  in  the  several  stages  mentioned-ln-u  former  chapter  ;(^) 
though  \£  the  same  be  not  appealed  from  n  ^'teen  days,  H  Is.'i^al  by  the  statute 
26  Bfen.  Vni.  c.  19. 

But  the  point  in  which  these  jurisdictions  are  the  most  defective,  is  that  of 
enforcing  their  sentences  when  pronounced ;  for  which  they  \rs^  no  other  pro- 
cess  but  that  of  excommunication  ;  which  is  de8cribed(w)  to  be  twofold;,  the  less, 
aud  the  greater,  excommunication.  The  less  is  an  ecclesiastical  oensure,  ex- 
cluding the  party  from  the  participation  of  the  sacraments;  the  greater.jJBOceeds 
further,  and  excludes  him  not  only  from  these,  but  also  from  the  c6in)ja!X\y  of 
all  Christians.  But,  if  the  judge  of  any  spiritual  court  excommunicate^.a^an 
for  a  cause  of  which  he  hath  not  the  legal  cognizance,  the  party  may  have,  an 
action  against  him  at  common  law,  and  he  is  also  liable  to  be  indicted  aV-the-, 
suit  of  the  king.(w)^' 

Heavy  as  the  benalty  of  excommunication  is,  considered  in  a  serious  light,  , 
there  are,  notwithstanding,  many  obstinate  or  profligate  men,  who  would  despise' 
the  Imttum  fulmen  of  mere  ecclesiastical  censures,  especially  when  pronounced 
by  a  petty  surrogate  in  the  country,  for  raihng  or  contumelious  words,  for  non- 
payment of  fees,  or  costs,  or  for  other  trivial  causes.  The  common  law  there- 
fore compassionately  steps  in  to  *the  aid  of  the  ecclesiastical  jurisdiction,  r»i  no 
and  kindly  lends  a  supporting  hand  to  an  otherwise  tottering  authority.  ^ 
Imitating  herein  the  policy  of  our  British  ancestors,  among  whom,  according  to 
C®sar,(a:)  whoever  were  interdicted  by  the  Druids  from  their  sacrifices,  "  in 
numero  impiorum  ac  sceleratorum  habentur:  ah  iis  omnes  decedunt,  aditum  eorum 
senmnemque  defugiunty  ne  quid  ex  contagione  incommodi  acdpiant :  neque  iis  peten^ 
tihus  jus  redditur,  neque  honos  ullus  communicatur."  And  so  with  us  by  the  com- 
mon law  an  excommunicated  person  is  disabled  to  do  any  act  that  is  required 
to  be  done  by  one  that  is  probus  et  legalis  homo.  He  cannot  ^erve  upon  juries, 
cannot  be  a  witness  in  any  court,  and,  which  is  the  worst  of  all,  cannot  bring  an 
action,  either  real  or  personal,  to  recover  lands  or  money  due  to  him.(y)  Nor 
is  this  the  whole  :  for  if,  within  forty  days  after  the  sentence  has  been  published 
in  the  church,  the  offender  does  not  submit  and  abide  by  the  sentence  of  the 
spiritual  court,  the  bishop  may  certify  such  contempt  to  the  king  in  chancery. 
Upon  which  there  issues  out  a  writ  to  the  sheriff  of  the  county,  called,  from  the 
bishop's  certificates,  a  significavit ;  or,  from  its  effects,  a  writ  de  excommunicato 
capiendo :  and  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him 
in  the  county  gaol,  till  he  is  reconciled  to  the  church,  and  such  reconciliation 
certified  by  the  bishop ;  under  which  another  writ,  de  excommunicato  ddiberando, 
issues  out  of  chancery  to  deliver  and  release  him. (2)  This  process  seems  founded 
on  the  charter  of  separation  (so  often  referred  to)  of  William  the  Conqueror. 
"  Si  aliquis  per  superbiam  eiatus  ad  justitiam  episcopalem  venire  noluerity  vocetur 
semelj  secundo,  et  tertio :  quod  si  nee  ad  emendationcgi  venerit,  excommuniceter ;  et,  «i 
opus  fuerit,  ad  hoc  vindicandum  fortitude  et  justitia  regis  sive  vicecomitis  adhibeatur. 
And  in  case  of  subtraction  of  tithes,  a  more  summary  and  expeditious  assistance 

(*)  Ch.  6.  (*)  De  M7o  OaU.  1 6. 

(•)  Co  litt  133.  (»)  Litt.  {  201. 

(•)  2  IhbU  623.  («)  F.  N.  B.  62. 

^  The  recent  act,  53  Geo.  III.  c.  127,  prohibits  excommunication  and  the  writ  de  txcom- 
nmnicaio  eajnetido  as  a  mode  of  enforcing  performance  or  obedience  to  ecclesiastical  orders 
and  decrees ;  and,  instead  of  the  sentence  of  excommunication  in  those  cases,  the  court 
is  to  pronounce  the  defendant  contumacious,  and  the  ecclesiastical  judge  is  to  send  his 
liffnipxLvit  in  the  prescribed  form  to  the  chancery,  from  which  a  writ  de  amtumace  capiendo 
is  to  issue  in  the  prescribed  form,  and  which  is  to  have  the  same  force  as  the  ancient 
writ.  There  is  a  similar  act  as  to  Ireland,  54  Geo.  III.  c.  68.  In  other  cases  not  of 
disobedience  to  the  orders  and  decrees  of  the  court,  there  may  be  excommunication, 
and  a  writ  de  excommunicato  capiendo,  as  heretofore.  In  the  proceedings  under  this  statute, 
it  must  clearly  appear  that  the  ecclesiastical  court  had  jurisdiction,  and  that  the  form 
of  proceedings  has  been  duly  observed.  5  Bar.  &  Aid.  791.  3  Dowl.  &  R.  570,  ante,  87, 
note  1.— Chittt. 
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is  given  by  the  statutes  oif '27  Hen.  YIIL  c  20,  and  32  Hen.  VIII.  c.  7,  which 
enact,  that  upon  compiallxt  of  any  contempt  or  misbehaviour  of  the  ecclesias- 
tical judge  by  the  djiteindant  in  any  suit  for  tithes,  any  privy  counsellor,  or 
*10'^1  *°y*  *^^  jasitttes  of  the  peace  (or,  in  case  of  disobedience  to  a  definitive 
J  sentence^ajiy  "two  justices  of  the  peace,)  may  commit  the  party  to  prison 
without  bail  or.mA/pprize,  till  he  enters  into  a  recognizance  with  sufficient  sure- 
ties to  give  du'^-jobedience  to  the  process  and  sentence  of  the  court.  These 
timely  aids,  y^hidh  the  common  and  statute  laws  have  lent  to  the  ecclesiastical 
jurisdiction,  mfty  serve  to  refute  that  ^oundless  notion  which  some  ai-e  too  apt 
to  entertala^  that  the 'courts  at  Westminster  hall  are  at  open  variance  with  those 
at  dootbgrs'.'commons.  It  is  true  that  they  are  sometimes  obliged  to  use  a  pa- 
rentfli  jCuthority,  in  correcting  the  excesses  of  these  inferior  courts,  and  keeping 
the^'within  their  legal  bounds ;  but,  on  the  other  hand,  they  afford  them  a 
parental  assistance  in  repressing  the  insolence  of  contumacious  delinquents,  and 

•TCWbiiing  their  jurisdiction  from  that  contempt  which  for  want  of  sufficient  eom- 

'  piilsive  powers  would  otherwise  be  sure  to  attend  it." 
*  II.  I  am  next  to  consider  the  injuries  cognizable  in  the  court  military,  or  court 

'of  chivalry.  The  jurisdiction  of  which  is  declared  by  statute  13  Eic.  II.  c.  2  to 
be  this :  "  that  it  hath  cognizance  of  contracts  touching  deeds  of  arms  or  of  war, 
out  of  the  realm,  and  also  of  things  which  touch  war  within  the  realm,  which 
cannot  be  determined  or  discussed  by  the  common  law ;  together  with  other 
usages  and  customs  to  the  same  matters  appertaining."  So  that  wherever  the 
common  law  can  give  redress,  this  court  hath  no  jurisdiction :  which  has  thrown 
it  entirely  out  of  use  as  to  the  matter  of  contracts,  all  such  being  usually  cog- 
nizable in  the  courts  of  Westminster  hail,  if  not  directly,  at  least  by  fiction  of 
law:  as  if  a  contract  be  made  at  Gibraltar,  the  plaintiff  may  suppose  it  made  at 
Northampton ;  for  tlie  locality,  or  place  of  making  it,  is  of  no  consequence  with 
regard  to  the  validity  of  the  contract. 

The  words  "  other  usages  and  customs"  support  the  claim  of  this  court,  1. 
To  give  relief  to  such  of  the  nobility  and  gentry  as  think  themselves  aggrieved 
in  matters  of  honour;  and  2.  To  keep  up  the  distinction  of  degrees  and 
*1041  *^'^*^^^y-  Whence  it  follows,  that  the  civil  jurisdiction  of  this  court  of 
-I  chivalry  is  principally  in  two  points ;  the  redressing  injuries  of  honour, 
and  correcting  encroachments  in  matters  of  coat-armour,  precedency,  and  other 
distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as  are  aggrieved  in 
that  point ;  a  point  of  a  nature  so  nice  and  delicate,  that  its  wrongs  and  in- 
juries escape  the  notice  of  the  common  law,  and  yet  are  fit  to  be  redressed 
somewhere.  Such,  for  instance,  as  calling  a  man  a  coward,  or  giving  him  the  lie ; 
for  which,  as  they  are  productive  of  no  immediate  damage  to  hie  person  or 
property,  no  action  will  lie  in  the  courts  at  Westminster;  and  yet  they  are  such 
injuries  as  will  prompt  every  man  of  spirit  to  demand  some  honourable  amends, 
which  by  the  antient  law  of  the  land  was  appointed  to  be  given  in  the  court  of 
chivalry.(a)  But  modem  re^lutions  have  determined,  that  how  much  soever 
such  a  jurisdiction  may  be  expedient,  yet  no  action  for  words  will  at  present  lie 
therein.(6)  And  it  hath  always  been  most  clearly  holden,(c)  that  as  this  court 
cannot  meddle  with  any  thing  determinable  by  the  common  law,  it  therefore 
can  give  no  pecuniaiy  satisfaction  or  damages,  inasmuch  as  the  quantity  and 
determination  thereof  is  eVer  of  common-law  cognizance.    And  therefore  this 

(•)  Teaivbook,  87  Hen.  TI.  21.     Selden  of  Duels,'  o.  10.  (»)  Salk.  683.    7  Mod.  125.    2  Hawk.  P.  C.  IL 

H«l.  Hilt.  0.  L.  37.  (•)  HaL  Hlft.  C.  L.  37. 

"  In  the  ecclesiastical  courts  the  maxim  is  that  nullum  tempus  occurrii  ecdemeg,  or  that 
there  is  no  limitation  to  a  prosecution  for  a  spiritual  offence ;  and  it  was  thought  a  great 
grievance  that  the  peace  of  families  might  be  disturbed  by  a  prosecution  for  a  crime  of 
mcontinence  committed  many  years  before.  It  was  therefore  enacted  by  the  27  Geo.  III. 
c.  44  that  no  prosecution  should  be  commenced  in  the  spiritual  courts  for  defamation 
after  six  months,  or  for  fornication  or  incontinence,  or  for  striking  or  brawling  in  a 
church  or  churchyard,  after  eight  months ;  and  that  in  no  ca.se  parties  who  had  inter- 
married should  be  prosecuted  for  their  previous  fornication. — Chkistiak. 
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court  of  chivalry  can  at  most  only  order  reparation  in  point  of  honour ;  as,  to 
compel  the  defendant  mendacium  sibi  ipsi  imponere,  or  to  take  the  lie  that  he  has 
giTen  npon  himself,  or  to  make  snch  other  submission  as  the  laws  of  honour 
may  require.(4)  Neither  can  this  court,  as  to  the  point  of  reparation  in  honour, 
hold  plea  of  any  such  word  or  thing  wherein  the  party  is  relievable  by  the 
courts  of  common  law.  As  if  a  man  gives  another  a  blow,  or  calls  him  thief  or 
murderer ;  for  in  both  these  cases  the  common  law  has  pointed  out  his  proper 
remedy  by  action. 

*As  to  the  other  point  of  its  civil  jurisdiction,  the  redressing  of  en-  r<  iak 
croachments  and  usurpations  in  matters  of  heraldry  and  coat-armour :  ^ 
it  is  the  business  of  this  court,  according  to  Sir  Matthew  Hale,  to  adjust  the 
right  of  armorial  ensigns,  bearings^  crests,  supporters,  pennons,  &c.;  and  also 
rights  of  place  or  precedence,  where  the  king's  patent  or  act  of  parliament 
(which  cannot  be  overruled  by  this  court)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way;  and  the 
trial  not  by  a  jnry  of  twelve  men,  but  by  witnesses,  or  by  combat.(«)  But  as  it 
cannot  imprison,  not  being  a  court  of  record,  and  as  by  the  resolutions  of  the 
superior  courts  it  is  now  confined  to  so  narrow  and  restrained  a  jurisdiction,  it 
has  fallen  into  contempt  and  disuse.  The  marshalling  of  coat-armour,  which 
was  formerly  the  pride  and  studv  of  all  the  best  families  in  the  kingdom,  is  now 
greatly  disregarded  ;  and  has  fallen  into  the  hands  of  certain  officers  and  attend- 
ants upon  this  court,  called  heralds,  who  consider  it  only  as  a  matter  of  lucre, 
and  not  of  justice :  whereby  such  ^edsity  and  confusion  have  crept  into  their 
records,  (which  ought  to  be  the  standing  evidence  of  ^milies,  descents,  and  coatr 
armour,)  that,  though  formerly  some  credit  has  been  paid  to  their  testimony,^ 
now  even  their  common  seal  will  not  be  received  as  evidence  in  any  court  of 
justice  in  the  kingdom//)  But  their  original  visitation  books,  compiled  when 
progresses  were  solemnly  and  regularlv  made  into  every  part  of  the  kingdom, 
to  inquire  into  the  state  of  families,  and  to  register  such  marriages  and  descents 
as  were  verified  to  them  upon  oath,  are  allowed  to  be  good  evidence  of  pedi- 
grees.(^)  And  it  is  much  to  be  wished,  that  this  practice  of  visitation  at  certain 
periods  were  revived;  for  the  failure  of  inquisitions _po5f  mortem,  by  the  abolition 
of  military  tenures,  combined  with  the  negligence  of  the  heralds  in  omitting 
their  usual  progresses,  has  rendered  the  proof  of  a  modem  descent,  *for  p  i^-iqr 
the  recovery  ofan  estate  or  succession  to  a  title  of  honour,  more  difficult  *■ 
than  that  of  an  antient.  This  will  be  indeed  remedied  for  the  future,  with 
respect  to  claims  of  peerage,  by  a  late  standing  order(A)  of  the  house  of  lords ; 
directing  the  heralds  to  t&e  exact  accounts/ and  preserve  re^lar  entries,  of  all 
peers  and  peeresses  of  England,  and  their  respective  descendants ;  and  that  an 
exact  ^digree  of  each  peer  and  his  family  shall,  on  the  day  of  his  first  admis- 
sion, be  delivered  to  the  house  by  garter  the  principal  kine-at-arms.  But  the 
general  inconvenience,  affecting  more  private  successions,  still  continues  without 
a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts,  are  the 
next  object  of  our  inqiuries.  These  courts  have  jurisdiction  and  power  to  try 
and  determine  all  maritime  causes ;  or  such  injuries  which,  though  they  are  in 
their  nature  of  common-law  cognizance,  yet  being  committed  on  the  high  seas, 
out  of  the  reach  of  our  ordinary  courts  of  justice,  are  therefore  to  be  remedied 
in  a  peculiar  court  of  their  own.  All  admiralty  causes  must  be  therefore  causes 
arising  wholly  upon  the  sea,  and  not  within  the  precincts  of  any  county.(i)" 
For  the  statute  13  Eic.  II.  c.  5  directs  that  the  admiral  and  his  deputy  shall  not 
meddle  with  any  thing,  but  only  things  done  upon  the  sea;  and  the  statute  15 
Ric.  II.  c.  3  declares  that  the  court  of  the  admiral  hath  no  manner  of  cognizance 
of  any  contract,  or  of  any  other  thing,  done  within  the  body  of  any  coimty 

O  1  BolL  Abr.  128.  (#)  Comb.  03. 

O  Co.  Litt.  JWl.  •  (*)  11  May,  1707. 

(/)  2  fioU.  Abr.  680.    2  Joo.  221  (f)  Co.  Utt.  260.    Hob.  79. 

''See  much  learning  respecting  the  jurisdiction  of  the  court  of  admiralty  in  the  case 
of  Le  Oaux  vs.  Eden,  Doug.  572.-— CaKisTiAJf . 
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either  ly  l*.tid  or  water  j  nor  of  any  wreck  of  the  sea :  for  that  mnst  be  cast  on 
land  before  it  becomeB  a  wreck.(j*)  But  it  is  otherwise  of  things  flotsam,  jet^m, 
and  ligan  ;  for  over  them  the  admiral  hath  jurisdiction,  as  they  are  in  and  upon 
the  sea.(A')  K  part  of  any  contract,  or  other  cause  of  action,  doth  arise  upon 
the  sea,  and  part  upon  the  land,  the  common  law  excludes  the  admiralty  court 
from  its  jurisdiction ;  for,  part  belonging  properly  to  one  cognizance  and  part  to 
*1071  ^'^^^^^^  ^^  common  or  general  law  takes  place  of  the  particular.(f) 
J  ^Therefore,  though  pure  maritime  acquisitions,  which  are  earned  and 
become  due  on  the  high  seas,  as  seamen's  wages,  are  one  proper  object  of  the 
admiralty  jurisdiction,  even  though  the  contract  for  them  be  made  upon  land;(wi) 
yet,  in  general,  if  there  be  a  contract  made  in  England  and  to  be  executed  upon 
the  seas,  as  a  charter-party  or  covenant  that  a  ship  shall  sail  to  Jamaica,  or  shall 
be  in  such  a  latitude  by  such  a  day ;  or  a  contract  made  upon  the  sea  to  be  per- 
formed in  England,  as  a  bond  made  on  shipboard  to  pay  money  in  London,  or 
the  like  \  these  kinds  of  mixed  contracts  belong  not  to  the  admiralty  jurisdic- 
tion, but  to  the  courts  of  common  law.(n)  And  indeed  it  hath  been  further 
holden,  that  the  admiralty  court  cannot  hold  plea  of  any  contract  under  seal.(o)" 

(0  Bee  book  L  ch.  8.  (•)  1  Ventr.  146. 

(»)6Bep.lO«.  <*»)Hob.l2.    Hal.  Hist,  a  L.  36. 

Q)  Ca  Lltt.  2ISL  (•)  Hob.  212. 

"  The  case  referred  to  in  the  text  is  that  of  Palmer  vs.  Pope,  Hobart's  Rep.  p.  79  and 
p.  212 ;  but  it  does  not  seem  to  warrant  the  position.  The  libel  in  the  admiralty  court 
there  stated  an  agreement,  made  super  altum  marcy  that  Pope  should  carry  certain  sugars, 
and  that  the  agreement  was  after  put  in  writing,  in  the  port  of  Gado,  on  the  coast  of 
Barbary;  a  breach  was  then  assigned.  The  court  resolved  ''that  a  prohibiti(»i  lay, 
^  because  the  original  contract,  though  it  were  made  at  sea,  yet  was  changed  when  it  was 
put  in  writing  and  sealed,  which,  being  at  land,  changed  the  jurisdiction ;  but  if  it  had  been 
a  writing  only  without  seal,  a  mere  remembrance  of  the  agreement,  it  had  made  no 
,  change."  By  this  is  to  be  understood  that  the  sealed  contract  destroyed  the  original 
parol  contract,  which  a  mere  writing  would  not  have. done;  and  as  that  new  contract  was 
made  on  land,  though  out  of  the  king's  dominions,  still  it  was  not  within  the  admiralty 
jurisdiction.  It  cannot,  therefore,  be  inferred  from  this  case  that  the  admiralty  court 
cannot  hold  plea  of  am/  contract  under  seal.  The  same  point,  however,  is  undoubtedly 
laid  down  in  Opy  vs.  Addison  and  others,  12  Mod.  38.  S.  C.  Salk.  31.  Day  vs,  Searle,  2 
Strange,  968,  (which,  however,  was  decided  only  on  the  authority  of  the  preceding  case,) 
and  Howe  vs.  Nappier,  4  Burr.  1950.  Perhaps,  however,  upon  an  examination  of  the 
authorities,  it  would  appear  that  there  is  nothing  to  warrant  the  position  that  the  admi- 
ralty court  has  not  jurisdiction  where  the  specialty  contract  is  made  on  the  sea  and  to  be 
performed  on  the  sea,  or  where  it  relates  to  a  subject-matter  over  which  the  court  has 
jurisdiction.  The  4  Inst.  p.  135,  whi«h  has  been  cited  to  support  this,  does  not  go  so 
far ;  and  the  case  of  Menetone  vs.  Gibbons,  3  T.  R.  267,  virtually  overruled  the  cases  on 
which  lord  Mansfield  relied  in  Howe  vs.  Nappier,  because  there  it  was  determined  that 
the  admiralty  court  had  jurisdiction  respecting  an  hypothecation  bond,  though  executed 
on  land  and  under  seal,  because  it  had  jurisdiction  over  the  subject-matter  of  the  hypo- 
thecation of  ships,  and  it  was  expressly  negatived  that  the  circumstance  of  the  instru- 
ment being  under  seal  could  deprive  them  of  their  jurisdiction.  Now,  the  cases  alluded 
to  were  suits  for  mariners'  wa^es,  and  it  was  admitted  that  the  admiralty  had  jurisdiction 
over  the  subject-matter ;  but  it  was  said  that  the  special  agreement  and  the  seal  took  it 
away. 

It  will  be  observed  that  the  reasoning  in  this  note  on  the  case  of  Palmer  vs.  Pope  pro- 
ceeds further  than  the  text,  and  assises  that  in  the  case  of  contracts  it  is  not  necessary 
to  bring  the  matter  within  the  precincts  of  a  county  in  order  to  oust  the  admiralty  of 
jurisdiction.  In  that  case  it  is  expressly  laid  down  that  the  jurisdiction  is  limited  to  the 
seas  only,  that  the  libel  must  allege  the  matter  to  have  arisen  super  altum  mare,  and  that 
if  it  arise  upon  any  continent,  port,  or  haven,  in  the  world,  of  the  king's  dominions,  the 
statutes  take  away*  the  jurisdiction.  This  must  be  qualified,  it  is  conceived,  by  the 
principle  laid  down  in  Menetone  vs.  Gibbons.    See  H.  C.  L.  o.  2. — Colkridoi. 

And  now,  by  stat.  3  &  4  Vict,  c,  65,  s.  6,  the  court  may  in  certain  cases  adjudicate  on 
claims  for  services  and  repairs,  although  not  on  the  high  seas ;  and  by  9  &  10  Vict.  c.  99 
its  jurisdiction  in  matters  of  wreck  and  salvage  is  regulated.— Stewart. 

All  civil  iryuries  cognizable  in  the  court  of  admiralty  in  England  are  in  like  manner 

cognizable  in  the  district  courts  of  the  United  States,  which  are  courts  of  admiralty 

quoad  hoc.    Captures  within  the  waters  of  the  United  States  or  within  a  marine  league  of 

Che  coasts,  by  whomsoever  made,  are^kewise  cognizable  ther6in,--saving  to  suitors,  in  all 
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And  also,  as  the  courts  of  common  law  have  obtained  a  concurrent  jurisdiction 
with  the  court  of  chivalry  with  regard  to  foreign  contracts,  by  supposing  them 
made  in  England ;  so  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contract,  really  made  at  sea,  was  made  at  the  royal  exchange,  or  other  inland 
place,  in  order  to  draw  the  cognizance  of  the  suit  from  the  courts  of  admiralty 
to  those  of  Westminster  hall.(^)  This  the  civilians  exclaim  against  loudly,  as 
inequitable  and  absurd ;  and  Sir  Thomas  Ridley( jf)  hath  very  gravely  proved  it 
to  be  impossible  for  the  ship  in  which  such  cause  of  action  arises  to  be  really 
at  the  royal  exchange  in  Comhill.  But  our  lawyers  justify  this  fiction,  by 
alleging  (as  before)  that  the  locality  of  such  contracts  is  not  at- all  essential  to 
the  merits  of  them ;  and  that  learned  civilian  himself  seems  to  have  forgotten 
how  much  such  fictions  are  adopted  and  encouraged  in  the  Eoman  law  :  that  a 
son  killed  in  battle  is  supposed  to  live  forever  ibr  the  benefit  of  his  parents  ;(r) 
and  that,  by  the  fiction  of  postliminium  and  the  lex  Cornelia,  captives,  when 
freed  from  bondage,  were  held  to  have  never  been  prisoners,(£)  and  such  as  died 
in  captivity  were  supposed  to  have  died  in  their  own  country.(f) 

♦Where  the  admiral's  court  hath  no  original  jurisdiction  of  the  cause,  t^iqq 
though  there  should  arise  in  it  a  question  that  is  proper  for  the  cogni-  ^ 
zance  of  that  court,  yet  that  doth  not  alter  nor  take  away  the  exclusive  juris- 
diction of  the  common  law.(w)  And  so,  vice  versa,  if  it  hath  jurisdiction  of  the 
original,  it  hath  also  jurisdiction  of  all  consequential  questions,  though  properly 
determinable  at  common  law.(i7)  Wherefore,  among  other  reasons,  a  suit  for 
beaconage  of  a  beacon  standing  on  a  rock  in  the  sea  may  be  brought  in  the  . 
court  of  admiralty,  the  admiral  naving  an  original  jurisdiction  over  beacons.(M?) 
In  case  of  prizes  also  in  time  of  war,  between  our  own  nation  and  another, 
or  between  two  other  nations,  which  are  taken  at  sea,  and  brought  into  our 

(»)  4  InsL  134.  («)  Ff.  49, 16, 18. 

(1)  View  of  the  CItQ  Law,  b.  iil.  p.  1,  i  8.  (•)  Comb.  40l 

(«-)  Iii0t.  1.  tit  2&.  (»)lSRep.6a.    a  Lot.  25.    Hudr.lSS. 

(•)  r/,  40, 16, 12,  2  6.  (»)  1  Sid.  168. 

cases,  the  right  of  a  common-law  remedy  where  the  common  law  ia  competent  to  give  it. 
Act  Sept.  24,  1789,  1  Story's  Laws,  56.  Act  of  June  5,  1794,  1  Story's  Laws,  353.  Sea- 
men's wages  are  there  also  recoverable ;  and  a  summary  method  of  compelling  payment, 
by  application  to  the  district  judge,  or,  in  case  of  his  residence  being  more  than  three 
miles  from  the  place,  or  of  his  absence,  to  any  judge  or  justice  of  the  peace,  is  given  by 
the  act  for  the  government  of  seamen  in  the  merchants'  service ;  saving  to  them  the 
Tight  of  maintaining  an  action  at  common  law.  Act  of  July  20, 1790,  1  Story's  Laws, 
105. 

It  was  at  first  questioned  whether  the  district  courts  had  jurisdiction  under  the  act 
of  Congress  as  prize  coiu'ts,  in  virtue  of  the  clause  vesting  in  them  all  civil  oauses  of 
admiralty  jurisdiction.  The  Supreme  Court  of  the  United  States  settled  this  question 
by  deciding  that  the  district  courts  of  the  United  States  possessed  all  the  powers  of 
courts  of  admiralty,  whether  considered  as  instance  or  as  prize  courts.  Glass  vs.  The 
Sloop  Betsy,  3  Dalhis,  6. 

In  regard  to  the  powers  of  the  district  courts  as  instance  courts,  it  seems  to  be  settled 
that  the  federal  courts,  aa  courts  of  admiralty,  can  only  exercise  such  criminal  juris- 
diction as  is  expressly  conferred  upon  them  by  acts  of  Congress.  United  States  vs, 
Hudson  &  Goodwin,  7  Cranch,  32.  United  States  vs.  Coolidge,  1  Wheaton,  415.  The 
Judiciacy  Act  of  1789  provides  that  the  trial  of  all  issues  in  fact  in  the  district  courts,  in 
all  causes  except  civil  causes  of  admiralty  and  maritime  jurisdiction,  shall  be  by  jury. 

In  regard  to  the  extent  of  the  powers  of  the  district  courts  in  civil  causes  of  admiraK^ 
jurisdiction,  it  was  held,  in  De  Ix)vio  vs.  Boit  and  others,  2  Gallison,  398,  that  the  admi- 
ralty has  jurisdiction  over  all  maritime  contracts,  wheresoever  the  same  may  be  made  or 
executed,  and  whatever  may  be  the  form  of  the  stipulations ;  that  it  has  also  jurisdiction 
over  all  torts  and  ii\juries  committed  upon  the  high  seas  and  in  ports  or  harbours  within 
the  ebb  and  flow  of  the  tide;  and  that  the  like  causes  are  within  the  jurisdiction  of  the 
district  courts  of  the  United  States,  by  virtue  of  the  delegation  of  authority  in  all  civil  causes 
of  admiralty  and  maritime  jurisdiction.  The  doctrines  of  this  case  have  been  denied, 
and  the  question  has  been  much  discussed  in  subsequent  cases.  Ramsay  vs.  Allegro,  12 
Wheat.  638.  Bains  vs.  The  Schooner  James  and  Catherine,  Baldwin,  644.  Waring  va 
Clarke,  5  Howard,  441.  New  Jersey  Steam.  Nav.  Co.  vs.  Merchants'  Bank,  6  ibid.  344. 
Cutler  vs.  Rae,  7  ibid.  729.  United  States  vs.  The  New  Bedford  Bridge,  1  Wood  and 
Minot,  401. — Sharswood. 
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ports,  the  courts  of  admiralty  have  an  nndisturbed  and  exclusive  jurisdiction 
to  determine  the  same  according  to  the  law  of  nations.(^)" 

The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to  those 
of  the  civil  law,  but  are  not  entirely  founded  thereon }  and  they  likewise  adopt 
and  make  use  of  other  laws,  as  occasion  requires;  such  as  the  Rhodian  laws 
and  the  laws  of  01eron.(y)  For  the  law  of  England,  as  has  frequently  been 
observed,  doth  not  acknowledge  or  pay  any  deference  to  the  civil  law,  con- 
sidered as  such;  but  merely  permits  its  use  in  such  cases  where  it  judged  its 
determinations  equitable,  and  therefore  blends  it,  in  the  present  instance,  with 
other  marine  laws :  the  whole  being  corrected,  altered,  and  amended  by  acts  of 
parliament  and  common  usage;  so  that  out  of  this  composition  a  body  of  juris- 
prudence is  extracted,  which  owes  its  authority  only  to  its  reception  here  by 
consent  of  the  crown'  and  people.    The  first  process  in  these  courts  is  fre- 

(•)  2  Show.  232.  Comb.  474.  (y)  Hale,  Htot  G.  L.  86b   Oo.LUtll. 

^*  The  author  takes  no  notice  of  what  is  very  material, — ^that  there  are  in  fact  two  courts, 
the  admiralty  court,  or  more  properly  the  instance  court,  of  which  he  has  hitherto 
been  speaking,  and  which  the  statutes  of  Kichard  were  made  to  restrain,  but  which  has 
no  jurisdiction  in  matters  of  prize,  and  the  prize  court.  Both  courts  have,  indeed,  the 
same  judge ;  but  in  the  former  he  sits  by  virtue  of  a  commission  under  the  great  seal« 
which  enumerates  the  objects  of  his  iurisdiction  but  specifier  nothing  relative  to  prize ; 
while  in  the  latter  he  sits  by  virtue  of  a  commission  which  issues  in  every  war,  under  the 
great  seal,  to  the  lord  high  admiral,  requiring  the  court  of  admiralty  and  the  lieutenant 
and  judge  of  the  same  court  "  to  proceed  upon  all  and  all  manner  of  captures,  seizures, 

Srizes,  and  reprisals  of  all  ships  and  goods  that  are  or  shall  be  taken,  and  to  hear  and 
etermine  according  to  the  course  of  the  admiralty  and  the  law  of  nations :''  and  upon 
this  a  warrant  issues  to  the  judge.  The  manners  of  proceeding  and  the  systems  of  liti- 
gation and  jurisprudence  are  different  in  the  two  courts.  The  jurisdiction  of  this  last 
court  is  exclusive ;  for  it  has  been  determined  solemnly,  that  though  for  taking  a  ship 
on  the  high  seas  an  action  will  lie  at  common  law,  yet  when  it  is  taken  as  prize,  though 
wrongfully  taken  and  there  were  no  colour  for  the  taking,  no  action  can  be  maintain^ 
Nor  IB  the  jurisdiction  confined  to  captures  at  sea.  •  Captures  in  port  or  on  land,  where 
the  surrender  has  been  to  a  naval  force  or  a  mixed  force  of  the  army  and  navy,  are 
equally  and  exclusively  triable  by  the  prfze  court.  The  reasonableness  and  convenience 
of  these  determinations  are  beautifully  enforced,  in  the  judgments  of  Mr.  J.  Buller  in 
Le  Caux  vs,  Eden,  and  of  lord  Mansfield  in  Lindo  vs.  Rodney  and  another,  Douglas's 
Bep.  594,  620.  Though  the  prize  court  proceeds  under  a  commission  issuing  at  the 
commencement  of  each  war,  its  jurisdiction  is  not  peremptorily  terminated  by  the 
peace,  but  all  questions  of  prize  between  the  two  nations  will  still  be  tried  by  this  court. 
Thus,  where  a  vessel,  having  been  captured  by  an  American  privateer  in  time  of  war, 
was  recaptured  after  the  period  prescribed  for  the  cessation  of  hostilities  by  the  treaty 
of  peace,  and  the  American  commander  claimed  the  vessel  to  be  restored  to  him  by  suit 
in  the  prize  court,  the  jurisdiction  of  the  court  was  affirmed  and  a  prohibition  re&sed. 
JEx  parte  Lynch,  1  Maddock's  R.  15.  The  Harmony,  S.  C.  2  Dodson's  B.  78.--Oolxkii>oe. 
The  court  of  admiralty  has  now,  by  stat.  3  &  4  Vict.  c.  65,  an  express  jurisdiction  to 
trv  q^uestions  of  booty  at  war ;  and  by  13  &  14  Vict.  cc.  26,  27,  jurisdiction  in  questions 
relating  to  the  attack  and  capture  of  pirates  is  vested  in  the  admiralty  court  here  and  in 
all  vice-admiralty  courts  abroad.  Offences  committed  within  the  jurisdiction  of  the 
admiralty  courts  may  now  be  tried  in  the  ordinary  criminal  courts.  7  &  8  Vict.  c.  2. 
12  k  13  Vict.  c.  96.— Stewart. 

The  text  is  incorrect  in  stating  that  in  prizes  "between  two  other  nations  which  are 
taken  at  sea  and  brought  into  our  ports"  the  courts  of  admiralty  have  jurisdiction  to 
determine  the  same  according  to  the  law  of  nations.  The  condemnation  of  property 
thus  taken  in  war  must  be  pronounced  by  a  prize  court  of  the  ffovemment  of  the  captor, 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.  The  prize  court  of  an  ally 
cannot  condemn.  Prize  or  no  prize  is  a  question  belonging  exclusively  to  the  courts  of 
the  country  of  the  captor.  The  reason  of  this  rule  is  said  to  be  that  the  sovereign  of  the 
captora  has  a  right  to  inspect  their  behaviour,  for  he  is  answerable  to  otiier  states  for  the 
acts  of  the  captor.  The  prize  court  of  the  captor  may  sit  in  the  territory  of  the  ally ;  hut 
it  is  not  lawnil  for  such  a  court  to  act  in  a  neutral  territory.  Neutral  ports  are  no« 
intended  to  be  auxiliary  to  the  operations  of  the  powers  at  war ;  and  the  law  of  nations 
has  clearly  ordained  that  a  prize  court  of  a  belligerent  captor  cannot  exercise  jurisdiction 
in  a  neutral  country.  This  prohibition  rests  not  merely  on  the  unfitness  and  danger 
of  making  neutral  ports  the  theatre  of  hostile  proceedings,  but  it  stands  on  the  ground 
of  the  usage  of  nations.    1  Kent's  Com.  103. — Sharswood. 
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qaently  by  arrest  of  the  defendant's  person  ;(z)  and  they  also  take  recognizances 
or  stipulations  of  certain  fidejussors  in  the  nature  of  bail,(a)  and  in  case  of  de- 
fiwlt  may  *iinprison  both  them  and  their  principal.(6)  Thev  may  also  r*iAQ 
fine  and  imprison  for  a  contempt  in  the  face  of  the  court,  (c)  And  all  ^ 
this  is  supported  by  immemorial  usage,  grounded  on  the  necessity  of  sup- 
porting a  jurisdiction  so  extensive  ;((2)  though  opposite  to  the  usual  doctrines 
of  the  common  law :  these  being  no  courts  of  record,  because  in  general  their 
process  is  much  conformed  to  that  of  the  civil  law.(e) 

IT.  I  am  next  to  consider  such  injuries  as  are  cognizable  by  the  courts  of 
the  common  law.  And  herein  I  shall  for  the  present  only  remark,  that  all 
possible  injuries  whatsoever  that  did  not  fall  within  the  exclusive  cognizance  of 
cither  the  ecclesiastical,  military,  or  maritime  tribunals,  are,  for  that  very  rea- 
son, within  the  co^izance  of  the  common-law  courts  of  justice.  For  it  is  a 
BetUed  and  invariable  principle  in  the  laws  of  England,  that  every  right  when 
withheld  must  have  a  remedy,  and  every  injury  its  "proper  redress.  The  defi- 
nition and  explication  of  these  numerous  injuries,  and  their  respective  legal 
remedies,  will  employ  our  attention  for  many  subsequent  chapters.  But  before 
we  conclude  the  present,  I  shall  just  mention  two  species  of  injuries,  which  will 
properly  fall  now  within  our  immediate  consideration :  and  which  are,  either 
when  justice  is  delayed  by  an  inferior  court  which  has  proper  cognizance  of  the 
cause;  or,  when  such  inferior  court  takes  upon  itself  to  examine  a  cause  and 
decide  the  merits  without  a  legal  authority. 

1.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied  either 
by  writ  of  procedendo,  or  of  mandamus,  A  writ  of  procedendo  ad  judicium  issues 
out  of  the  court  of  chancery,  where  fudges  of  any  subordinate  court  do  delay 
the  parties ;  for  that  they  will  not  give  judgment  either  on  the  one  side  or  the 
other,  when  they  ought  so  to  do.  In  this  case  a  writ  of  procedendo  shall  be 
awarded,  commanding  them  in  the  king's  name  to  (proceed  to  judgment;  but 
without  specifying  any  particular  judgment,  for  that  (if  erroneous)  may 
*be  set  aside  in  the  course  of  appeal,  or  oy  writ  of  error  or  false  judg-  r*i  iq 
ment :  and  upon  further  neglect  or  refnsal,  the  judges  of  the  inferior  ^ 
court  may  be  punished  for  their  contempt  by  writ  of  attachment  returnable  in 
the  kind's  bench  of  common  pleas.(/) 

A  wnt  of  mandamus  is,  in  general,  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  king's  dominions,  requiring  them  to  do 
some  particular  thing  therein  specified,  which  appertains  to  their  office  and  duty, 
and  which  the  court  of  king's  oenoh  has  previously  determined,  or  at  least  sup- 
poses, to  be  consonant  to  right  and  justice.  It  is  a  high  prerogative  writ,  of  a 
most  extensively  remedial  nature ;  and  may  be  issued  in  some  cases  where  the 
injured  party  has  also  another  more  tedious  method  of  redress,  as  in  the  case 
of  admission  or  restitution  of  an  office;"  but  it  issues  in  all  cases  where  the 

(^  CkrkB  wax.  eup.  odM.  M8.  (OlVttntr.l. 

(•)IfakL211.    1  BoU.  Abr.  531.    lUjm.78.  LordHajm.  (^)  1  Keb.  662. 

ISl  (•}  Bro.  Abr.  tit  Brror,  ITT. 

(>)  1  BoO.  Abr.  681.    Godbu  108,  200.  {/)  V.  N.  B.  168, 164, 210. 

'^Suppoeing  the  injured  party  to  have  a  complete  and  specific  redress  by  suit  at  law, 
it  is  conceived  that  the  circumstance  of  its  being  a  more  tedious  method  will  not  be 
tofficient  to  warrant  the  court  in  granting  a  maandcmua,  £ut  where  the  remedy  is  inade- 
quate, the  writ  may  issue.  Thus,  where  a  party  reiiises  to  do  some  act  which  by  law  he 
ooffht  to  do,  and  the  nonfeasance  of  which  is  ityurious  to  the  public,  though  this  be  an 
indictable  offence,  that  will  not  prevent  the  issuing  of  a  manaamus^  for  the  indictment 
will  not  directly  compel  the  periormanoe  of  the  act:  the  offender  may  be  fined  or  im- 
prisoned, but  if  he  l^  obstinate,  the  party  injured  has  no  complete  remedy.  Bex  vs, 
Severn  and  Wye  Railroad  Company,  2  B.  A  A.  646.  Neither  does  the  instance  put  of  an 
admission  to  an  office  seem  to  be  in  point ;  for  though  a  mandamus  will  undoubtedly  lie 
for  such  a  purpose,  yet  it  does  lie  specifically,  because  the  party  without  it  would  have 
no  legal  remeoy  by  action.  It  is  proper  also  to  add  another  qualification.  If  the  right 
in  dispute  be  strictly  and  wholly  private,  the  court  will  not  interfere:  a  mocndoamks  is  pro- 
periy  a  writ  to  compel  the  performance  of  public,  or  at  least  official,  duties ;  and  there- 
fm  the  court,  considering  the  Bank  of  England  as  a  mere  corporation  of  private  traden^ 
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party  hath  a  right  to  have  any  thing  done,  and  hath  no  other  specific  means  of 
compelling  its  peribrmanee.  A  mandamus  therefore  lies  to  compel  the  admission 
or  restoration  of  the  party  applying  to  any  office  or  francnise  of  a  public 
nature,  whether  spiritual  or  temporal ;  to  academical  degrees ;  to  the  use  of  a 
meeting-house,  &c. :  it  lies  for  the  production,  inspection,  or  delivery  of  public 
books  and  papers ;  for  the  surrender  of  the  regalia  of  a  corporation ;  to  oblige 
bodies  corporate  to  affix  their  common  seal ;  to  compel  the  holdiuj?  of  a  court  -, 
and  for  an  infinite  number  of  other  purposes,  which  it  is  impossible  to  recite 
minutely.  But  at  present  we  are  more  particular  to  remark,  that  it  issues  to 
the  judges  of  any  inferior  court,  commanding  them  to  do  Justice  according  to 
the  powers  of  their  office,  whenever  the  same  is  delayed.  For  it  is  the  peculiar 
business  of  the  court  of  king's  bench  to  superintend  all  inferior  tribunals,  and 
therein  to  enforce  the  due  exercise  of  those  judicial  or  ministerial  powers  with 
which  the  crown  or  legislature  have  invested  them :  and  this,  not  only  by  re- 
*lin  s^^^i'^^^g  their  excesses,  but  also  by  quickening  Hheir  negligence,  and 
J  obviatinff  their  denial  of  justice.  A  mandamvs  may  therefore  be  had 
to  the  courts  of  the  city  of  London,  to  enter  up  judgment  jf^)  to  the  spiritual 
courts  to  grant  an  administration,  to  swear  a  church-warden,  and  the  like. 
This  writ  is  grounded  on  a  suggestion,  by  the  oath  of  the  party  injured,  of  his 
own  right,  and  the  denial  of  justice  below :  whereupon,  in  order  more  fully  to 
satisfy  the  court  that  there  is  a  probable  ground  for  such  interposition,  a  rule 
is  made,  (except  in  some  general  cases  where  the  probable  ground  is  manifest,) 
directing  the  party  complained  of  to  show  cause  why  a  writ  of  mandamus 
should  not  issue :  and,''  if  he  shows  no  sufficient  cause,  the  writ  itself  is  issued^ 
at  first  in  the  alternative,  either  to  do  thus,  or  signify  some  reason  to  the  con- 
trary ;  to  which  a  return,  or  answer,  must  be  made  at  a  certain  day.  And,  if 
the  inferior  judge,  or  other  person  to  whom  the  writ  is  directed,  returns  or 
signifies  an  insufficient  reason,  then  there  issues  in  the  second  place  a  peremptory 
nuindamuSj  to  do  the  thing  absolutely ;  to  which  no  other  return  will  be  ad- 
mitted, but  a  certificate  of  perfect  obedience  and  due  execution  of  the  writ.  If 
the  inferior  judge  or  other  person  makes  no  return,  or  fails  in  his  respect  and 
obedience,  he  is  punishable  for  his  contempt  by  attachment.  But  if  he,  at  the 
first,  returns  a  sufficient  cause,  although  it  should  be  false  in  fact,  the  court  of 
king's  bench  will  not  try  the  truth  of  the  fact  upon  affidavits ;  but  will  for  the 
present  believe  him,  and  proceed  no  further  on  the  mandamus.  But  then  the 
party  injured  may  have  an  action  against  him  for  his  false  return,  and  (if  found 
to  be  false  by  the  jury)  shall  recover  damages  equivalent  to  the  injury  sus- 
tained; together  with  a  peremptory  mandamus  to  the  defendant  to  do  his  duty.^* 
Thus  much  for  the  injury  of  neglect  or  refusal  of  justice. 

(#)  Rivm.  214.  . 

80  for  as  regarded  its  internal  management  of  its  own  concerns,  refused  to  issue  a  manr 
damns  upon  the  application  of  a  member  to  compel  the  directors  to  produce  their  accounts 
in  order  to  declare  a  dividend  of  all  their  profits.  Rex  vs.  The  Bank  of  England,  2  B.  A 
A.  620.    Rex  vs.  London  Assurance  Company,  5  B.  A  A.  599. 

As  the  writ  of  mandamus  is  exclusively  confined  to  the  court  of  King's  Bench,  and  has 
been  called  one  of  the  flowers  of  that  court,  no  writ  of  error  will  lie  to  an^^  other  juris- 
diction, if  there  should  be  any  thing  improper,  either  in  the  granting  it,  or  in  t^e  pro- 
ceedings under  it. 

On  tiie  sul:ti6<^^.  of  mandamus  and  the  traversing  the  return  if  fiilse  in  fhct,  in  certain 
cases,  see  post,  264. — Coleridos. 

^*  However,  by  stat.  1  W.  IV.  o.  21,  s.  3,  the  prosecutor  may  now  in  all  cases  of  moit- 
damMs  (as  he  could  by  stat.  9  Anne,  c.  20,  in  certain  special  cases)  plead  to  or  traverse 
the  matters  in  any  return,  and  proceed  and  obtain  damages  as  in  an  action  for  a  falae 
return,  without  the  necessity  of  bringing  such  action  as  heretofore;  and,  by  s.  6,  the 
costs  on  all  applications  for  mandamvs  are  to  be  in  the  discretion  of  the  court.  And  now, 
by  stat.  6^7  Vict.  c.  67,  on  such  return  being  made,  the  person  prosecuting  the  writ 
may  object  to  the  validity  of  such  return  by  way  of  demurrer,  and  thereupon  the  writ 
and  return  and  the  demurrer  shall  be  entered  upon  record,  and  proceedmgs  shall  be 
taken  as  upon  a  demurrer  to  pleadings;  and,  by  s.  2,  upon  judgment  .being  given 
thereon,  error  may  be  brought  for  reversmg  the  same  in  like  manner  as  in  ordinary  civil 
aotionc.  — Stkwakt. 
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2.  The  other  injury,  which  is  that  of  encroachment  of  jurisdiction,  or  calling 
one  coram  non  judice^  to  answer  in  a  court  that  has  no  legal  cognizance  of  the 
caose,  is  also  a  grievance  for  which  the  common  law  has  provided  a  remedy  by 
the  writ  of  prohibition, 

*A  prohibition  is  a  writ  issuing  properlv  only  out  of  the  court  of  king's  r  ^i  i  o 
bench,  being  the  king's  prerogative  wnt ;  but,  for  the  furtherance  of  '■ 
jnetice,  it  may  now  also  be  had  in  some  cases  out  of  the  court  of  chancery,(A) 
common  plea8,(t)  or  exchequer  ;(A)  directed  to  the  judge  and  parties  of  a  suit 
in  any  inferior  court,  commanding  them  to  cease  from  the  prosecution  thereof, 
upon  a  suggestion  that  either  the  cause  originally,  or  some  collateral  matter 
arising  therein,  does  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of 
some  other  court.  This  writ  may  issue  either  to  inferior  courts  of  cummon  law ; 
as,  to  the  courts  of  the  counties  palatine  or  principality  of  Wales,  if  they  hold 
plea  of  land  or  other  matters  not  lying  withm  their  respective  franchises  j(/)  to 
the  coonty-courts  or  courts-baron,  where  they  attempt  to  hold  plea  of  any  matter 
of  the  value  of  forty  shillings  :(m)  or  it  may  be  directed  to  the  courts  Christian, 
the  university  courts,  the  court  of  chivalry,  or  the  court  of  admiralty,  where 
they  concern  themselves  with  any  matter  not  within  their  jurisdiction ;  as  if 
the  first  should  attempt  to  try  the  validity  of  a  custom  pleaded,  or  the  latter  a 
contract  made  or  to  be  executed  within  this  kingdom.  Or  if,  in  handling  of 
matters  clearly  within  their  cognizance,  they  transgress  the  bounds  prescribed 
to  them  by  the  laws  of  England;  as  where  they  require  two  witnesses  to  prove 
the  payment  of  a  legacy,  a  release  of  tithes,(n)  or  the  like ;  in  such  cases  also  a 
prohibition  will  be  awarded.  For,  as  the  feet  of  signing  a  release,  or  of  actual 
payment,  is  not  properly  a  spiritual  question,  but  only  allowed  to  be  decided  in 
those  courts  because  incident  or  accessory  to  some  original  question  clearly 
within  their  jurisdiction  ]  it  ought  therefore,  where  the  two  laws  differ,  to  be  decided 
not  according  to  the  spiritual,  but  the  temporal,  law ;  else  the  same  question 
might  be  determined  different  wavs,  according  to  the  court  in  which  the  suit  is 
depending :  an  impropriety  which  no  wise  government  can  or  ought  to  endure, 
*and  which  is  therefore  a  ground  of  prohibition.  And  if  either  the  r^iio 
jodge  or  the  party  shall  proceed  after  suoh  prohibition,  an  attachment  ^ 
may  be  had  against  them,  to  punish  them  for  the  contempt,  at  the  discretion  of 
the  court  that  awarded  it;(o)  and  an  action  will,  lie  against  them,  to  repair  the 
party  injured  in  damages. 

So  lonff  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical  state 
was  whoUy  independent  of  the  civil,  great  struggles  were  constantly  maintained 
between  the  temporal  courts  and  the  spiritual,  coneeminff  the  writ  of  prohibi- 
tion and  the  proper  object  of  it;  even  from  the  time  of  the  constitutions  of 
Clarendon,  made  m  opposition  to  the  claims  of  archbishop  Beoket  in  10  Hen. 
U.,  to  the  exhibition  of  certain  articles  of  complaint  to  the  king  by  archbishop 
Bancroft  in  3  Jac.  I.,  on  behalf  of  the  ecclesiastical  courts :  from  which,  and 
from  the  answers  to  them  signed  by  all  the  judges  of  Westminster  hall,(^)  much 
may  be  collected  concerning  the  reasons  of  granting  and  methods  of^roceeding 
upon  prohibitions.  A  short  summary  of  the  latter  is  as  follows :  The  party 
i^grieved  in  the  court  below  applies  to  the  superior  court,  setting  forth  in  a 
SQggestion  upon  record  the  nature  and  cause  of  his  complaint,  in  being  drawn 
od  aliud  exameny  by  a  jurisdiction  or  manner  of  process  disallowed  by  the  laws 
of  the  kingdom;  upon  which,  if  the  matter  alleged  appears  to  the  court  to  be 
Bufficient,  the  writ  of  prohibition  immediately  issues;  commanding  the  judge 
not  to  hold,  and  the  party  not  to  prosecute,  the  plea."    But  sometimes  the  point 

(A)  1  p.  Wma.  470.  (•)  Finch,  L.  461. 

'  I  Hob.  16.  <«)  Cro.  EUs.  666.    Hob.  188. 


(«)Hob.l6.  (»)Cro.£Us.fl 

m  PalBMr,  623.  (•)  F.  N.  B.  40. 

(<)  LoidBagnn.  140S.  if)  2  Imrt.  601- 


601-618. 


The  Supreme  C^urt  of  the  United  States  has  power  to  issue  writs  of  mandamus,  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  appointed  or  persons  hold- 
ing office  under  the  authority  of  the  United  States.  Act  of  Congress,  Sept.  24,  1789,  ) 
Story's  Iaws,  59.— Sharswood. 

"The  general  grounds  for  a  prohibition  to  the  ecclesiastical  courts  are  either  a  defect 
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may  be  too  nice  and  doubtfal  to  be  decided  merely  upon  a  motion;  and  then, 
for  the  more  solemn  determination  of  the  question,  the  party  applying  for  the 
prohibition  is  directed  by  the  court  to  declare  a  prohibition ;  that  is,  to  prosecute 
an  action,  by  filing  a  declaration,  against  the  other,  upon  a  supposition  or  fiction 
(which  is  not  traversable) (fl')  that  he  has  proceeded  in  the  suit  below,  notwith- 
standing the  writ  of  prohibition.  And  if,  upon  demurrer  and  argument,  the 
court  shall  finally  be  of  opinion  that  the  matter  suggested  is  a  good  and  suf- 
*H41  ^^^^^^  ground  of  *prohibition  in  point  of  Taw,  then  iudgment  with 
J  nominal  damages  shall  be  given  for  the  party  complaining,  and  the  de- 
fendant, and  also  the  inferior  court,  shall  be  prohibited  from  proceeding  any 
further.  On  the  other  hand,  if  the  superior  court  shall  think  it  no  competent 
ground  for  restraining  the  inferior  jurisdiction,  then  judgment  shall  be  given 
against  him  who  applied  for  the  prohibition  in  the  court  above,  and  a  writ  of 
consultation  shall  be  awarded ;  so  called,  because,  upon  deliberation  and  consul- 
tation had,  the  judges  find  the  prohibition  to  be  ill  founded,  and  therefore  by 
this  writ  they  return  the  cause  to  its  original  jurisdiction,  to  be  there  deter- 
mined,  in  the  inferior  court.  And,  even  in  ordinary  cases,  the  writ  of  prohibi- 
tion is  not  absolutely  final  and  conclusive.  For  though  the  ground  be  a  proper 
one  in  point  of  law,  for  granting  the  prohibition,  yet  if  the  fact  that  gave  rise 
to  it  be  afterwards  falsified,  the  cause  shall  be  remanded  to  the  prior  jurisdiction. 
If,  for  instance,  a  custom  be  pleaded  in  the  spiritual  court;  a  prohibition  ought 
to  go,  because  that  court  has  no  authority  to  try  it :  but,  if  the  fact  of  such  a 
custom  be  brought  to  a  conipetent  trial,  and  be  there  found  false,  a  writ  of  con- 
sultation will  be  granted.  For  this  purpose  the  party  prohibited  may  appear  to 
the  prohibition,  and  take  a  declaration,  (which  must  always  pursue  the  sugges- 
tion,) and  so  plead  to  issue  upon  it;  denying  the  contempt,  and  traversing  the 
custom  upon  which  the  prohibition  was  grounded ;  and  if  that  issue  be  found 
for  the  defendant,  he  shall  then  have  a  writ  of  consultation.  The  writ  of  con- 
sultation may  also  be,  and  is  frequently,  granted  by  the  court  without  any  action 
brought;  when,  afler  a  prohibition  issued,  upon  more  mature  consideration  the 
court  are  of  opinion  that  the  matter  suggested  is  not  a  good  and  sufficient  ground 
to  stop  the  proceedings  below.  Thus  careful  has  the  law  been,  in  compelling 
the  inferior  courts  to  do  ample  and  speedy  justice;  in  preventing  them  from 
transgressing  their  due  bounds;  and  in  allowing  them  the  undisturbed  cogni- 
zance of  such  causes  as  by  right,  founded  on  the  usage  of  the  kingdom  or  act 
of  parliament;  do  properly  bdong  to  their  jurisdiction." 

<«)  Barn.  Not  4tok  148. 

of  jurisdiction,  or  a  defect  in  the  mode  of  trial.  If  any  fact  be  pleaded  in  the  ooart 
below,  and  the' parties  are  at  issue,  that  court  has  no  jurisdiction  to  try  it,  because  it 
cannot  proceed  according  to  the  rules  of  the  common  law ;  and  in  such  case  a  prohibition 
lies.  Or  where  the  spiritual  court  has  no  ori^nal  jurisidiction,  a  prohibition  may  bo 
granted  even  after  sentence.  But  where  it  has  jurisdiction,  and  gives  a  wrong  judgment. 
It  is  the  subject-matter  of  appeal  and  not  of  prohibition.  Lord  Slenyon,  3  T.  K.  4.  But 
when  a  prohibition  is  granted  after  sentence,  the  want  of  jurisdiction  must  appear  upon 
the  face  of  the  proceedings  of  the  spiritual  court.  Ibid.  Cowp.  422.  See  also  4  T.  R.  382. 
See  also  2  H.  Bl.  69,  100.    3  East,  472.— Christian. 

'*  The  ancient  practice  as  to  the  writ  of  prohibition  has  been  much  simplified  and 
improved  by  stat.  1  W.  IV.  c.  21.^ — Stewart. 

The  Supreme  Court  of  the  United  States  hath  power  to  issue  writs  of  prohibition  to 
ihe  federal  district  courts,  when  proceeding  as  courts  of  admiralty  and  maritime  juris- 
diction.   Act  of  Congress,  Sept.  24,  1789,  1  Story's  Laws,  59. — Sharsitood. 
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CHAPTER  YIII. 
OFWBONGS,  AND  THEIR  REMEDIES,  RESPECTING  THE  RIGHTS  OF  PERSONS. 

*The  former  chapters  of  this  part  of  our  commentaries  having  been  em-  r  «i  1 5 
ployed  in  describing  the  several  methods  of  redressing  private  wrongs,  L 
either  by  the  mere  act  of  the  parties,  or  the  mere  operation  of  law;  and  in  treat- 
ing of  the  nature  and  several  species  of  courts ;  together  with  the  cognizance  of 
wrongs  or  injuries  by  private  or  special  tribunals,  and  the  public  ecclesiastical, 
military,  and  maritime  jurisdictions  of  tbis  kingdom;  I  come  now  to  consider  at 
large,  and  in  a  more  particular  manner,  the  respective  remedies,  in  the  public  and 
general  courts  of  common  law,  for  injuries  or  private  wrongs  of  any  denomination 
whatsoever,  not  exclusively  appropriated  to  any  of  the  former  tribunals.  And 
herein  I  shall,  first,  define  the  several  injuries  cognizable  by  the  courts  of  com- 
mon law,  with  the  respective  remedies  applicable  to  each  particular  injury;  and 
shall,  secondly,  describe  the  method  of  pursuing  and  obtaining  these  remedies 
in  the  several  courts. 

First,  then,  as  to  the  several  injuries  cognizable  by  the  courts  of  common  law^ 
with  the  respective  remedies  applicable  to  each  particular  injury.  And,  in  treat- 
ing of  these,  I  shall  at  present  confine  myself  to  such  wrongs  as  may  be  com- 
mitted in  the  mutual  intercourse  between  subject  and  subject;  which  the  king, 
as  the  fountain  of  justice,  is  officially  bound  to  redress  in  the  ordinary  forme  of 
law:  reserving  such  *injurie8  or  encroachments  as  may  occur  between  ^:^| ig 
the  crown  and  the  subject,  to  be  distinctly  considered  hereafter,  as  the  ^ 
remedy  in  such  cases  is  generally  of  a  peculiar  and  eccentrical  nature. 

Now,  since  all  wrongs  may  be  considered  as  merely  a  privation  of  right,  the 
plain  natural  remedy  for  every  species  of  wrong  is  the  being  put  in  possession 
of  that  right  whereof  the  party  injured  is  deprived.  This  may  either  be  eftected 
by  a  specific  delivery  or  restoration  of  the  subject-matter  in  dispute  to  the  legal 
owner ;  as  when  lands  or  personal  chattels  are  unjustly  withheld  or  invaded ;  or, 
where  that  is  not  a  possible,  or  at  least  not  an  adequate,  remedy,  by  making  the 
sufferer  a  pecuniary  satisfaction  in  damages ;  as  in  case  of  assault,  breach  of  con- 
tract, &c, :  to  which  damages  the  party  injured  has  acquired  an  incomplete  or 
inchoate  right  the  instant  he  receives  the  injury,(a)  though  such  right  be  not 
fully  ascertained  till  they  are  assessed  by  the  intervention  of  the  law.  The  in- 
struments whereby  this  remedy  is  obtained  Twhich  are  sometimes  considered  in 
the  light  of  the  remedy  itself)  are  a  diversity  of  suits  and  actions,  which  are 
defined  by  the  Mirror(6)  to  be  "the  lawi\il  demand  of  one's  right;"  or,  as  Brac- 
ton  and  Fleta  express  it,  in  the  words  of  Justinian,(c)  jus  prosequendi  in  judicio 
qw)d  alicui  debetur. 

The  Eomans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in  their 
law,  after  the  example  of  the  Greeks;  and  made  it  a  rule,  that  each  injury  should 
be  redressed  by  its  proper  remedy  only.  "  Actiones/*  say  the  pandects, "  campositce 
tunt,  quibus  inter  se  homines  disceptarent :  quas  actiones,  ne  populus  prout  vellet  in- 
stUuerety  certas  solennesque  esse  volueruntJ\d)  The  forms  of  these  actions  were 
oricinaliy  preserved  in  the  books  of  the  pontifical  college,  as  choice  and  inesti- 
mable secrets ;  till  one  Oneius  Flavins,  the  secretary  of  Appius  Claudius,  stole  a 
copy  and  published  them  to  the  people.(«)  The  *concealment  was  ridicu-  j.  ^^ y^ 
lous;  but  the  establishment  of  some  standard  was  undoubtedly  neces-  ^ 
sary,  to  fix  the  true  state  of  a  question  of  right ;  lest  in  a  long  and  arbitrary 
process  it  might  be  shifled  continually,  and  be  at  length  no  longer  discernible. 
Or,  as  Cicero  expresses  it,(/)  "5wnf  jura^  sunt  formulce,  de  omnibus  rebus  consti- 
iutcB,  ne  quis  aut  in  genere  injuries,  aut  in  ratione  actionis,  errare  possit.  Expresses 
enim  sunt  ex  uniuscujusque  damno,  dolors,  incommodo,  calamitate,  injuria,  publiecs  a 
prastore  formulce,  ad  quas  privata  lis  accommodatur**    And  in  the  same  manner 

•  See  book  VL  eh.  20.  (')  J^/.  1,  2,  2,  {  0. 

C.2,M.  (•)Cie.  pro  JftmnMLS  11,  deorot  1, 0.41. 

JIi»t4»6,pr.  (r)/>vQM.AMCtowi8. 
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our  Brae  ton,  speaking  of  the  oriffinal  writs  upon  which  all  our  actions  are 
founded,  declares  them  to  be  fixed  and  immutaole,  unless  by  authority  of  par- 
liament.(^)  And  all  the  modern  legislators  of  Europe  have  found  it  expedient^ 
from  the  same  reasons,  to  fall  into  the  same  or  a  similar  method.  With  us  in 
England  the  several  suits,  or  remedial  instruments  of  justice,  are  from  the  sub- 
ject of  them  distinguished  into  three  kinds :  actions  personal,  real,  and  mixed. 

Personal  actions  are  such  whereby  a  man  claims  a  debt,  or  personal  duty,  or 
damages  in  lieu  thereof;  and,  likewise,  whereby  a  man  claims  a  satisfaction  la 
damages  for  some  injury  done  to  his  person  or  property.  The  former  are  said 
to  be  founded  on  contracts,  the  letter  upon  torts  or  wrongs ;  and  they  are  the 
same  which  the  civil  law  calls  "  actiones  in  personam,  qua:  adversus  eum  intendun- 
tur,  qui  ex  contractu  vel  delicto  obligatus  est  aliquid  dare  vel  concedereJ\h)  Of  the 
former  nature  are  all  actions  upon  debt  or  promises ;  of  the  latter,  all  actions 
for  trespasses,  nuisances,  assaults,  defamatory  words,  and  the  like. 

Heal  actions,  (or,  as  they  are  called  in  the  Mirror,(«J  feodal  actions,)  which 
concern  real  property  only,  are  such  whereby  the  plaintiff,  here  called  the  de- 
mandant, claims  title  to  have  any  lands  or  tenements,  rents,  commons,  or  other 
♦1181  *^®reditaments,  in  fee-simple,  fee-tail,  or  for  term  of  life.  By  these  ac- 
J  tions  formerly  all  disputes  concerning  real  estates  were  decided;  but 
they  are  now  pretty  generally  laid  aside  in  practice,  upon  account  of  the  great 
nicety  required  in  their  management,  and  the  inconvenient  length  of  their  pro- 
cess :  a  much  more  expeditious  method  of  trying  titles  being  since  introduced, 
by  other  actions  personal  and  mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other  two,  wherein 
some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong  sus- 
tained. As  for  instance  an  action  of  waste :  which  is  brought  by  him  who 
hath  the  inheritance  in  remainder  or  reversion,  against  the  tenant  for  life  who 
hath  committed  waste  therein,  to  recover  not  only  the  land  wasted,  which  would 
make  it  merely  a  real  action ;  but  also  treble  damages,  in  pursuance  of  the 
statute  of  Gloucester,(/r)  which  is  a  personal  recompense ;  and  so  both,  being 
joined  together,  denominate  it  a  mixed  action.* 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or  action  in 
the  courts  of  common  law  be  comprised.  But  in  order  effectually  to  apply  the 
remedy  it  is  first  necessary  to  ascertain  the  complaint.  I  proceed,  therefore, 
now  to  enumerate  the  several  kinds,  and  to  inquire  into  the  respective  nature, 
of  all  private  wrongs,  or  civil  injuries,  which  may  be  offered  to  the  rights  of 
either  a  man's  person  or  his  property;  recounting  at  the  same  time  the  re- 
spective remedies  which  are  funiished  by  the  law  for  every  infraction  of  right. 
But  I  must  first  beg  leave  to  premise  that  all  civil  injuries  are  of  two  kinds, 
the  one  without  force  or  violence,  as  slander  or  breach  of  contract;  the  other 
coupled  with  force  and  violence,  as  batteries  or  false  imprisonment-CO  Which 
latter  species  savour  something  of  the  criminal  kind,  being  always  attended 
with  some  violation  of  the  peace ;  for  which  in  strictness  of  law  a  fine  ought 
^1191  ^  ^  J^^^^  ^  ^^^  ^^&  ^8  *well  as  a  private  satisfaction  to  the  party 
J  injured  (m)  And  this  distinction  of  private  wrongs,  into  injuries  with 
and  without  force,  we  shall  find  to  run  through  all  the  variety  of  which  we  are 
now  to  treat.  In  considering  of  which,  I  shall  follow  the  same  method  that 
was  pursued  with  regard  to  the  distribution  of  rights:  for,  as  these  are  nothing 
else  out  an  infringement  or  breach  of  those  rights  which  we  have  before  laid 

(#)  atVHi  quKdam  hrtria /onHaUi  super  oertis  eoiibut  de  (<)  G.  2,  {  0. 

citnUf  et  de  eommumi  eontdio  taUu$  regni  appnboJta  tt  eoth  (*)  6  Bdw.  I.  o.  5. 

nvfo,  qum  quidem  nuHatanu  mvtari  paUrini  aJtnaut  on**  (<)  Finch,  L.  184. 

mnmttvoUmtaUtarwKi,  X.  6,  de  eMq^tionfdwi,  c.  17, »  2.  (•)  Vbicb,  L.  198.    Jvnk.  Cent  186. 

*  Real  actionjs,  with  the  exception  of  three,~~dower,  right  of  dower,  and  quare  hnpedk^ — 
were  entirely  aboliahed  by  stat.  3  A^  4  W.  IV.  c.  27,  8.  3d.  All  mixed  aotionB,  with  one 
exception,— the  action  of  ^'ectment, — were  abolished  by  the  same  statute.  The  action 
of  ^ectment  thus  preserved  has  now,  by  the  Common-Law  Procedure  Act,  1852,  been 
also  swept  away,  and  a  new  procedure  or  action  of  ejectment  substituted  in  Its  place.— 
Htswakt. 
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down  and  explained,  it  will  follow  that  this  negative  system,  of  wrongs,  mnet 
correspond  and  tallj^  with  the  former  positive  system,  of  rights.  As  therefore  we 
divide(n)  all  rights  into  those  of  persons  and  those  of  things,  so  we  must  make  the 
same  general  mstribution  of  injuries  into  such  as  affect  the  rights  of  persons^  and 
such  as  affect  the  rights  of  property. 

The  rights  of  persons,  we  may  remember,  were  distributed  into  absolute  and 
relative :  absolute,  which  were  such  as  appertained  and  belonged  to  private  men, 
considered  merely  as  individuals,  or  single  persons ;  and  relative,  which  were 
incident  to  them  as  members  of  society  and  connected  to  each  other  bv  various 
ti^  and  relations.  And  the  absolute  rights  of  each  individual  were  defined  to 
be  the  right  of  personal  security,  the  right  of  personal  liberty,  and  the  right 
of  private  property,  so  that  the  wrongs  or  injuries  affecting  them  must  conse- 
quently be  of  a  correspondinjg  nature. 

I.  As  to  injuries  which  affect  the  personal  security  of  individuals,  they  are 
either  injuries  against  their  lives,  their  limbs,  their  bodies,  their  health,  or  their 
reputations. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of  man, 
they  do  not  fall  under  our  present  contemplation ;  being  one  of  the  most  atro- 
cious species  of  crimes,  the  subject  of  the  next  book  of  our  commentaries.' 

*2,  3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  bodies  r^ioo 
of  individuals,  I  shall  consider  in  one  and  the  same  view.    And  these    ^ 

(•)  See  book  t  ch.  L 

*  For  injury  to  life,  in  general,  cannot  be  the  subject  of  a  civil  action,  the  civil  remedy 
being  luierged  in  the  offence  to  the  public.  Therefore  an  action  will  lie  for  batte^  of 
wife  or  servant,  whereby  death  ensued.  Styles,  347.  1  Lev.  247.  Yelv.  89,  90.  1  Lord 
339.  The  remedy  is  by  indictment  for  murder,  or,  formerly,  by  appeal,  which  the  wife 
might  have  for  killing  her  husband,  provided  she  married  not  a^ain  before  or  pending 
her  appeal ;  or  the  heir  malt  for  the  death  of  his  ancestor,  and  which  differed  principally 
from  an  indictment  in  respect  of  its  not  being  in  the  power  of  the  king  to  pardon  the 
offender  without  the  appellor's  consent.  See  post,  4  book,  312,  6.  5  Burr.  2643.  £ut 
appeals  of  murder,  treason,  felony,  and  other  offences  were  abolished  by  59  Geo.  III.  c. 
46,  8.  1.  In  general,  all  felonies  suspend  the  civil  remedies,  (Stvles,  346,  347;)  and 
before  conviction  of  the  offender  there  is  no  remedy  against  him  at  law  or  in  equity,  (id. 
ibid.  17  Ves.  331 ;)  but  after  conviction  and  punishment  on  an  indictment  of  the  party 
for  stealing,  the  party  robbed  may  support  trespass  or  trover  against  the  offender.  Styles, 
347.  Latch.  144.  Sh-  Wm.  Jones,  147.  1  Lev.  247.  Bro.  Abr.  tit.  Trespass.  And  after 
an  acquittal  of  the  defendant  upon  an  indictment  for  a  felonious  assault  upon  a  party 
b^  stabbing  him,  the  latter  may  maintain  trespass  to  recover  damages  for  the  civil  ii^ury, 
if  it  be  not  shown  that  he  colluded  in  procuring  such  acqiuttal.  12  East,  409.  In  some 
cases,  by  express  enactment,  the  civil  remedy  is  not  affected  by  the  criminalitv  of  the 
offender.  Thus  it  is  provided  by  52  Geo.  III.  c.  63,  s.  5,  that  where  bankers,  Ac.  have 
been  guilty  of  embezzlement,  they  may  be  prosecuted,  but  the  civil  remedy  shall  not  be 
adfected. .  The  21  Hen.  VIII.  c.  II  directs  that  goods  stolen  shall  be  restored  to  the 
owner  upon  certain  conditions, — ^namely,  that  he  shall  give  or  produce  evidence  against 
the  felons,  and  that  the  felon  be  prosecuted  to  conviction  thereon.  Upon  performance 
of  these,  tiie  right  of  the  owner,  which  was  before  suspended,  becomes  perfect  and  abso- 
lute ;  but  he  cannot  recover  the  value  Arom  a  person  who  purchased  them  in  market 
overt  and  sold  them  again  before  the  conviction  of  the  felon,  notwithstanding  the 
owner  gave  such  person  notice  of  the  robbery  while  they  were  in  his  possession ;  but  he 
must  proceed  agamst  the  original  felon,  or  against  the  person  who  has  the  chattel  in  his 
possession  at  the  time  of  the  conviction.  2  T.  R.  750.  And  the  above  act  does  not 
extend  to  goods  obtained  by  false  pretences.  5  T.  R.  175.  See,  further,  1  Ghitty's  Grim. 
L.  6. — Chittt. 

By  the  common  law,  the  wife  or  husband,  parent  or  child,  of  the  party  killed, 
cannot  recover  any  pecuniary  compensation  for  the  ii\}ury  sustained  by  the  death  of  the 
relative,  (Baker  V8.  Bolton,  1  Canip.  493 ;)  and  this  was  the  law  till  the  stat.  9  &  10  Vict. 
o.  93  enacted  that  whenever  the  death  of  a  person  shall  be  caused  by  such  wrongM  act, 
neglect,  or  default  as  would,  if  death  had  not  ensued,  have  entitled  the  party  ii^ured  to 
maintain  an  action  for  damages,  the  person  who  would  have  been  liable  to  such  action 
may  be  sued  by  the  executor  or  administrator  for  the  benefit  of  the  wife,  husband, 
parcat,  or  child  of  the  person  deceased.  The  jury,  in  any  such  action,  may  give 
damages  proportionable  to  the  injury  resulting  from  the  death,  to  be  divided  among  tlie 
parties  for  whose  benefit  the  action  is  brought  in  shares  as  the  jury  shall  direct.  Blake 
w.  Midland  Railway  Company,  21  L.  J.  R.  233,  Q.  B.    8.  C.  18  Ad.  &  £1.  93.— Stiwart. 
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may  be  committed,  1.  By  threats  and  menaces  of  bodily  hart,  through  fear  of 
which  a  man's  business  is  interrupted.  A  menace  alone,  without  a  consequent 
inconvenience,  makes  not  the  injury :  but,  to  complete  the  wrong,  there  must 
be  both  of  them  together.(o)  The  remedy  for  this  is  in  pecuniary  damages,  to 
be  recovered  by  action  of  trespass  vi  et  armis;(p)  this  being  an  inchoate,  though 
not  an  absolute,  violence.'  2.  By  assault;  which  is  an  attempt  or  offer  to  beat 
another,  without  touching  him :  as  if  one  lifts  up  his  cane,  or  his  fist,  in  a 
threatening  manner  at  another ;  or  strikes  at  him  but  misses  him ;  this  is  an 
assault,  insultus,  which  Finch(^)  describes  to  be  ''an  unlawful  setting  upon  one's 
person."  This  also  is  an  inchoate  violence,  amounting  considerably  higher  than 
bare  threats;  and  therefore,  though  no  actual  suffering  is  proved,  yet  the  party 
injured  may  have  redress  by  action  of  trespass  vi  et  armis;  wherein  he  shall  re- 
cover damages  as  a  compensation  for  the  injury.*  3.  By  battery;  which  is  the 
unlawful  beating  of  another.  The  least  touching  of  another's  person  wilfully, 
or  in  anger,  is  a  battery  j  for  the  law  cannot  draw  the  line  between  different 
degrees  of  violence,  and  therefore  totally  prohibits  the  first  and  lowest  stage  of 
it ;  every  man's  person  being  sacred^^  and  no  other  having  a  right  to  meddle 
with  it  in  any  the  slightest  manner.^  And  therefore  upon  a  similar  principle 
the  Cornelian  law  de  injuriis  prohibited  pulsation  as  well  as  verberation;  distin- 
guishing verberation,  which  was  accompanied  with  pain,  from  pulsation,  which 
was  attended  with  none.(r)  But  battery  is,  in  some  cases,  justifiable  or  lawful } 
as  where  one  who  hath  authority,  a  parent,  or  master,  gives  moderate  correc* 
tion  to  his  child,  his  scholar,  or  his  apprentice.  So  also  on  the  principle  of 
self-defence :  for  if  one  strikes  me  first,  or  even  only  assaults  me,  1  may  strike 
in  my  own  defence ;  and,  if  sued  for  it,  may  plead  son  assault  demesne,  or  that  it 
*1 21 1  ^^"  ^^  plaintiff's  '''own  original  assault  that  occasioned  it.  So  likewise 
J  in  defence  of  my  goods  or  possession,  if  a  man  endeavours  tP  deprive  mo 
of  them  I  may  justify  laying  hands,  upon  him  to  prevent  him;  and  in  case  he  per- 
sists with  violence,  I  may  proceed  to  beat  bim  away .(5)    Thus  too  in  the  exercise 

(•)  Pinch,  L.  202.  (A  Pf.  47, 10,  6. 

(P)  Regist.  lOi.    27  Am.  11.    7Edw.nr.24.  (•)  1  FiDch,  L.  208. 

(ff)  Finch,  L.  202. 

'  If  the  menace  be  not  actionable  alone,  but  only  in  coiy'unction  with  the  injurious 
consequence,  it  seems  contrary  to  principle  that  the  remedy  should  be  by  trespass  vi  ei 
arms,  and  not  by  trespass  on  the  case.  On  examination,  none  of  the  authorities  cited 
for  the  position  satisfactorily  bear  it  out ;  and,  in  the  same  book  of  £dw.  IV.  21,  oneof 
the  same  judges  (Choke)  says,  <$£  honie  fait  a  moy  manace  en  ma  person  come  d^emprisongr  ou 
de  maxmer,  jeo  avera  aciUm  sur  man  ease. — Coleridge. 

*  See,  in  general,  Com.  I>ig.  Battery,  C.  Bao.  Abr.  Assault  and  Battery,  A.  An  assault 
is  an  attempt  or  offer,  accompanied  by  a  degree  of  violence,  to  commit  some  bodily  harm, 
by  any  means  calculated  to  produce  the  end  if  carried  into  execution.  LevelUng  a  gun 
at  another  within  a  distance  from  which,  supposing  it  to  have  been  loaded,  the  contents 
might  wound,  is  an  assault.  Bac.  Abr.  Assault,  A.  Abusive  words  alone  cannot  consti- 
tute an  assault,  and  indeed  may  sometimes  so  explain  the  aggressor's  intent  as  to  pre- 
vent an  act  prima  facie  an  assault  from  amounting  to  such  an  iinury ;  as  where  a  man, 
during  assize-time,  in  a  threatening  posture,  half  drew  his  sword  from  its  scabbard,  and 
said,  **If  it  were  not  that  it  is  assize-time,  I  would  run  you  through  the  body,"  this  waa 
held  to  be  no  assault,  the  words  explaining  that  the  party  did  not  mean  any  immediate 
iojury.  1  Mod.  3.  3  Bui.  N.  P.  15.  Vin.  Abr.  Trespass,  A.  2.  The  intention  as  well  as  ths 
act  constitute  an  assault.  1  Mod.  3,  case  13.  Assault  for  money  won  at  play  is  particu- 
larly punishable  by  9  Anne,  c.  14.    4  East,  174. — Chittt. 

^  Com.  Dig.  Battery,  A.  Bac.  Abr.  Assault  and  Battery,  B.  A  battery  is  any  unlawful 
touching  the  person  of  another  by  the  aggressor  himself,  or  any  other  substance  put  in 
motion  by  him.  1  Saund;  29,  b.,  n.  1.  Id.  13  and  14,  n.  3.  Taking  a  hat  off  the  head 
of  another  is  no  battery.  1  Saund.  14.  It  must  be  either  toilfuUi/  committed,  or  proceed 
from  want  of  due  care,  (Stra.  596.  Hob.  134.  Plowd.  19,)  otherwise  it  is  damfmm  absque 
it\jurid,  and  (he  party  aggrieved  is  without  remedy,  (3  Wils.  303.  Bac.  Abr.  Assault  and 
Battery,  B. ;)  but  the  alienee  of  intention  to  commit  the  ii\jury  constitutes  no  excuse 
where  there  has  been  a  want  of  due  care.  Stra.  596.  Hob.  134.  Plowd.  19.  But  if  a 
person  unintentionally  push  against  a  person  in  the  street,  or  if  without  any  default  in 
the  rider  a  horse  runs  away  and  goes  against  another,  no  action  lies.  4  Mod.  405.  Every 
battery  includes  an  assault,  (Co.  Litt.  ^3  ;|  and  the  plaintiff  may  recover  for  the  assault 
only,  though  he  d^lares  for  an  assault  ana  battery.  4  Mod.  405. — Chittt. 
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of  ftn  office,  as  that  of  church- warden  or  beadle,  a  man  may  lay  hands  upo  i 
another  to  turn  him  out  of  church,  and  prevent  his  disturbing  the  congrega- 
tion.(<)  And,  if  sued  for  this  or  the  like  battery,  he  may  set  forth  the  whole 
case,  and  plead  that  he  laid  hands  upon  him  gently,  molUter  manus  imposuit,  foi 
this  purpose.  On  account  of  these  causes  of  justification,  battery  is  defined 
to  be  the  unlawful  beating  of  another ;  for  which  the  remedy  is,  as  for  assault, 
by  action  of  trespass  vi  et  armis :  wherein  the  jury  will  give  adequate  damagv^s. 
4.  By  toounding  ;  which  consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  species  of  batten^.  5.  By  mayhem;  which  is  an  injury  dtill 
more  atrocious,  and  consists  in  violently  depriving  another  of  the  use  of  a 
member  proper  for  his  defence  in  fight.  This  is  a  battery  attended  with  this 
aggravating  circumstance,  that  thereby  the  party  injured  is  forever  disabled 
from  making  so  good  a  defence  against  future  external  injuries,  as  he  otherwise 
might  have  done.  Among  these  defensive  members  are  reckoned  not  only  arms 
and  legs,  but  a  finger,  an  eye,  and  a  foretooth,(u)  and  also  some  others.(v)  But 
the  loss  of  one  of  the  jaw-teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  common 
law,  as  they  can  be  of  no  use  in  fighting.  The  same  remedial  action  of  trespass 
vi  et  armis  lies  also  to  recover  damages  for  this  injury,  an  injury  which  (when 
wiliul)  no  motive  can  justify  but  ^ecessary  self-preservation.*  If  the  ear  be 
cut  off,  treble  damages  are  given  by  statute  37  Hen.  YIII.  c.  6,  though  this 
is  not  mayhem  at  common  law.  And  here  I  must  observe  that  for  these  four 
Luft  injuries,  assault,  battery,  wounding,  and  mayhem,  an  indictment  may  be 
brought  as  well  as  an  action,  and  frequentlv  both  are  accordingly  probecuted, 
the  one  at  the  suit  of  the  crown  for  the  crime  against  the  public,  the  ratios 
^other  at  the  suit  of  the  party  injured,  to  make  him  a  reparation  in  ■- 
damages.* 

if)lSULS01,  (•)  Finch,  L.  204.  (•)  1  Hawk.  P.  0.  lU. 


*  This  is  expressed  with  great  correctness  and  caution :  it  is  not  intended  U>  convey 
the  notion  that  no  mayhem  can  be  justified  under  the  plea  of  son  assault  demes}ie,  except 
where  that  assault  threatened  the  life  of  the  party,  but  that  no  mayhem  can  be  justified 
except  under  such  circumstances,  if  it  was  wilful  and  deliberate.  In  the  case  of  Cock- 
roft  vs.  Smith,  stated  in  1  Lord  Raym.  177,  and  reported  in  Salkeld,  642,  and  11  Mod.  43, 
the  plaintiff  had  either  tilted  up  the  form  on  which  the  defendant  was  sitting,  or  run 
his  nnger  towards  his  eye,  and  the  defendant  immediately  bit  off  his  finger :  son  assault 
demesne  was  held  to  be  a  good  plea ;  and  lord  Holt  there  laid  down  the  principle  thus: — 
'*  If  A.  strike  B.  and  B.  strike  again,  and  they  close  immediately,  and  in  the  scuffle  B. 
mayhems  A.,  that  is  son  assault;  but  if,  upon  a  little  blow  given  by  A.  to  B.,  B,  gives  him 
ft  blow  that  mayhems  him,  that  is  not  son  assault  demesne"  To  this  Powell,  JT.,  agreed. 
It  seems  that  the  party  must  always  intend  to  act  in  self-defence,  which  intention  is  to 
be  collected  from  the  circumstances,  in  the  blow  which  he  gives  to  the  plaintiff. — Colb- 

miDOK. 

Son  oMsauU  demesne  is  a  good  defence  to  an  indictment  for  mayhem ;  but  the  defence  can 
only  be  sustained  by  proof  that  the  resistance  was  in  proportion  to  the  injury  offered. 
Hayden  vs.  The  State,  4  Blackford,  546. 

Any  thing  attached  to  the  person  partakes  of  its  inviolability.  A  blow  on  the  skirt 
of  one's  coat,  when  upon  his  person,  is  an  assault  and  battery.  So  of  striking  one's  cane 
while  in  his  hand.  JEtespublica  vs.  Longchamps,  1  Dall.  114.  State  vs.  Davis,  1  Hill,  46. 
8o  to  strike  the  horse  which  a  person  is  riding  or  driving  is  an  assault.  Be  MarentiUe 
tw.  Oliver,  1  Pennington,  380.  No  words  of  provocation  will  justify  an  assault,  although 
they  may  constitute  a  ground  for  the  reduction  of  damages.  Cushman  vs.  Ryan,  1  Story, 
91. — Shamwood. 

One  remarkable  propertv  is  peculiar  to  the  action  for  a  mayhem, — rijt.,  that  the 
court  in  which  the  action  is  brought  have  a  discretionary  power  to  increase  the  damaees, 
if  they  think  the  jury  at  the  trial  have  not  been  sufficiently  liberal  to  the  plaintiff;  but 
this  must  be  done  super  visum  vulneris,  and  upon  proof  that  it  is  the  same  wound  •concern- 
ing which  evidence  was  given  to  the  jury.  1  Wils.  5.  Barnes,  106,  153.  3  Salkeld,  115. 
1  Ld.  Baym.  176,  339. -Christian. 

'  The  party  injured  may  proceed  by  indictment  and  by  action  at  the  same  time,  and 
the  court  will  not  compel  him  to  stay  proceedings  in  either.  1  Bos.  &  P.  191.  But  in 
ceneral  the  adoption  of  both  proceedings  is  considered  vexatious,  and  will  induce  the 
jury  to  give  smaller  damages  in  the  action.  The  legislature  has  discouraged  actions  for 
trifling  injuries  of  this  nature,  by  enacting  that  in  all  actions  of  trespass  for  assault  and 
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4.  Injuries  affecting  a  man's  health  are  where,  by  any  unwholesome  prac- 
tices of  another,  a  man  sustains  any  apparent  damage  in  his  vigour  or  constitu- 
tion. As  by  selling  him  bad  provisions,  or  wine  ;(u?)  oy  the  exercise  of  a  noisome 
trade,  which  infects  the  air  in  his  neighbourhood  ){x)  or  by  the  neglect  or  un- 
skilful management  of  his  physician,  surgeon,  or  apothecary.  For  it  hath  been 
solemnly  re8olved,(y)  that  mala  praxis  is  a  great  misdemeanour  and  offence  at 
common  law,  whether  it  be  for  curiosity  and  experiment,  or  by  neglect;  because 
it  breaks  the  trust  which  the  party  had  placed  in  his  physician,  and  tends  to  the 
patient's  destruction.*    Thus,  also,  in  the  civil  law,(2)  neglect  or  want  of  skill  m 

(«•)  1  BoU.  Abr.  90.  (*)  LoM  Baym.  214. 

(•)9B«p.32.    Hutt.136.  (*)  Izut.  4,  S,  e,  7. 

battery,  in  case  the  jury  should  find  a  verdict  for  damages  under  forty  shillings,  the 
plaintiff  shall  have  no  more  cost«  than  damages,  unless  the  judge  at  the  trial  shall  certify 
that  an  assault  and  battery  was  sufficiently  proved.  See  constructions  on  the  statute, 
Tidd's  Prac.  8  ed.  998.— Chittt. 

The  injuries  affecting  the  person  above  mentioned  are  all  in  their  nature  direct. 
There  are  others  which  do  not  come  within  any  of  the  above  definitions,  and  which  may 
in  contradistinction  be  termed  consequential^  as  resulting  occasionally,  although  not  neces- 
sarily, from  wrongful  acts  or  neglects. 

The  personal  injuries  which  may  be  considered  consequential  only  are  such  generally  as 
arise  from  the  neglect  or  default  of  others  in  the  performance  of  the  duties  they  have 
undertaken  to  discharge.  Thus,  if  a  passenger  is  ii\jured  by  the  want  of  care  of  the 
driver  of  a  coach,  or  a  person  sustains  an  ii\jury  owing  to  the  negligence  of  a  can&an, 
(Lynch  vs.  Hurdin,  1  2  B.  29, |  the  owner  of  the  coach  in  the  first  case,  the  carman's 
master  in  the  second,  will  be  hable  in  an  action  for  damages ;  for  it  was  the  duty  of  the 
owner  and  master  in  each  case  to  emplov  careful  servants.  If,  on  the  other  hand,  the 
driver  or  the  carman  did  the  injury  unlfuUi/,  even  if  in  the  master's  service,  he,  and  not 
the  owner  or  master,  will  be  liable.  Gordon  vs.  Rolt,  4  Exc.  365.  Consequential  injuries 
may  also  be  sustained  from  a  bull,  ram,  monkey,  or  other  animal  being  left  at  large  or 
not  properly  taken  care  of,  (Jackson  vs.  Smithson,  15  M.  &  W.  563.  May  vs.  Burdett,  9 
Q.  B.  101,)  and  the  owner  will  in  such  case  be  liable  to  the  party  injured.  The  owner 
must,  however,  be  shown  to  have  been  aware  of  the  mischievous  propensities  of  the 
animal  before  he  can  be  made  liable,  (^Hudson  vs.  Roberts,  6  £zc.  497 ;)  and  if  the  party 
imured  have  imprudently  exposed  himself,  he  cannot  maintain  an  action.  Cattlin  ««. 
Hills,  8  C.  B.  115.— Kerr. 

^  The  law  implies  a  contract  on  the  part  of  a  medical  man,  as  well  as  those  of  other 
professions,  to  discharge  their  duty  in  a  skilful  and  attentive  manner ;  and  the  law  will 
grant  redress  to  the  party  ix^jured  by  their  neglect  or  ignorance,  by  an  action  on  the  case, 
as  for  a  tortious  misconduct.  1  Saund.  312,  n.  2.  1  Id.  Raym.  213,  214.  Reg.  Brevium, 
205,  206.  2  Wils.  359.  8  East,  348.  And  in  that  case  the  surgeon  could  not  recover  any 
fees.  Peake,  C.  N.  P.  59.  See  2  New  Rep.  136.  But  in  the  case  of  a  physician  whose 
profession  is  honorary,  he  is  not  liable  to  an  action,  (Peake,  C.  N.  P.  96,  123.  4  T.  R. 
317,)  though  he  may  be  punished  by  the  college  of  physicians.  Com.  Dig.  tit.  Physician. 
Vin.  Abr.  tit.  Physician.  According  to  Hawkins,  P.  C,  if  any  person,  not  duly  authorized 
to  practise,  undertake  to  cure,  and  should  kill  his  patient,  he  is  guilty  of  felony,  though 
clergyable.  And  such  person  so  employed  cannot  recover  in  an  action  for  the  medi- 
cines supplied.  See  55  Geo.  111.  c.  194.  However,  if  the  party  employ  a  person  as 
surgeon,  knowing  him  not  to  be  one,  he  has  no  civil  remedy.  1  Hen.  B.  161.  JBao.  Abr. 
Action  on  the  Case,  F.    2  Wils.  359.    Reg.  Brev.  105.    8  East,  348. 

Though  the  law  does  not  in  seneral  imply  a  warranty  as  to  the  goodness  and  quality 
of  any  personal  chattel,  it  is  otherwise  with  regard  to  food  and  liquors,  in  which,  espe- 
cially in  the  case  of  a  publican,  the  law  imphes  a  warranty.  1  Roll.  Abr.  90,  pi.  1,  2. 
2  East,  314. 

With  regard  to  private  nuisances,  it  is  particularly  observable  that  the  law  regards  the 
health  of  the  individual,  though  it  will  not  afford  a  remedy  for  mr Jicious  and  ill-natured 
acts  tending  to  destroy  the  beauty  of  situation,  such  as  stopping  a  prospect,  &c.  9  Co. 
58,  b.  In  complaining  df  a  nuisance  in  stopping  ancient  lights,  oc.,  the  consequent 
injury  must  be  stated  to  have  been  the  deprivation  of  light  and  air,  which  are  con- 
sidered as  conducive  to  health.  Peake,  91.  Com.  Dig.  tit.  Action  on  the  Case  for  a 
Nuisance.    As  to  ancient  lights  in  general,  see  ante. 

Public  Nuisance. — With  respect  to  the  injuries  to  health,  as  a  consequence  of  a  public 
nuisance,  it  seems  that  if  the  injury  be  attributable  to  the  inhabitants  of  a  county,  no 
action  is  sustainable.  2  T.  R.  607.  9  Co.  112,  b.,  117,  a.  But  if  the  special  iiyury  be 
o<*casioned  by  an  individual,  an  action  lies.  Bac.  Abr.  Action  on  the  Case.  1  Salk.  IS, 
10.— Ohitty 
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physicians  or  surgeons,  "  culpce  adnuTnerantur,  veluti  si  medicus  curationem  derdi- 
querity  male  quempian  seeuerit,  aut  petperam  ei  medicamentum  dederiV*  These  are 
wrongs  or  injuries  unaccompanied  by  force,  for  which  there  is  a  remedy  in 
damages  by  a  special  action  of  trespass  upon  the  case.  This  action  oi  trespass,  or 
transgression,  on  the  case,  is  a  universal  remedy,  given  for  all  personal  wrongs 
and  injuries  without  force;  so  called  because  the  plaintiff's  whole  case  or  cause 
of  complaint  is  set  forth  at  length  in  the  original  writ. (a)  For  though  in  general 
there  are  methods  prescribed,  and  forms  of  actions  previously  settled,  for  re- 
dressing those  wrongs,  which  most  usually  occur,  and  in  yrhich  the  very  act  itself 
18  immediately  prejudicial  or  injurious  to  the  plaintiff's  person  or  property,  as 
battery,  non-payment  of  debts,  detaining  one  s  goods,  or  the  like )  yet  where 
*any  special  consequential  damage  arises,  which  could  not  be  foreseen  and  j-  ^-t  oq 
provided  for  in  the  ordinary  course  of  j  ustice,  the  party  inj  ured  is  allowed,  *- 
ooth  by  common  law  and  the  statute  of  Westm.  2,  c.  24,  to  bring  a  special  action  on 
his  own  case,  by  a  writ  formed  according  to  the  peculiar  circumstances  of  his  own 
narticnlar  g|rievance.(6)  For  wherever  the  common  law  gives  a  right  or  pro- 
nibits  an  injury,  it  also  gives  a  remedy  by  action  ;(c)  and,  therefore,  wherever  a 
new  injury  is  done,  a  new  method  of  remedy  must  be  pursued.(d)  And  it  is  a 
settled  distinction,(e)  that  where  an  act  is  done  which  is  in  itself  an  immediate 
injury  to  another's  person  or  property,  there  the  remedy  is  usually  by  an  action 
of  trespass  m  et  armis;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
sion; or  where  the  act  is  not  immediately  injurious,  but  only  by  consequence  and 
collaterally;  there  no  action  of  trespass  vi  et  armis  will  lie,  but  an  action  on  the 
special  case,  for  the  damages  consequent  on  such  omission  or  act.* 

5.  Lastly;  injuries  affecting  a  man's  reputation  or  good  name  are,  first,  by 
malicious,  scandalous,  and  slanderous  words,  tending  to  his  damage  and  deroga- 
tion. As  if  a  man  maliciously  and  falsely  utter  any  slander  or  false  tale  of 
another ;  which  may  either  endanger  him  in  law,  by  impeaching  him  of  some 
heinous  mme,  as  to  sav  that  a  man  hath  poisoned  another,  or  is  perjured ;(/) 
or  which  may  exclude  nim  from  society,  as  to  charge  him  with  having  an  infec- 
tious disease ;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to  call  a 
tradesman  a  bankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave.(y)  Words 
spoken  in  derogation  of  a  peer,  a  judge,  or  other  great  officer  of  the  realm,  which 
are  called  scandalum  magnatum,  are  held  to  be  still  more  heinous  :(h)  and  though 
they  be  such  as  would  not  be  actionable  in  the  ease  of  a  common  person,  yet 
when  spoken  in  disgrace  of  such  high  and  respectable  characters,  they  amount 
to  an  atrocious  injury :  *which  is  redressed  by  an  action  on  the  case  1-^04 
founded  on  many  antient  statutes,(i)  as  well  on  behalf  of  the  crown,  to  ^ 
inflict  the  punishment  of  imprisonment  on  the  slanderer,  as  on  behalf  of  the 
party,  to  recover  damages  for  the  injury  sustained.**  Words  also  tending  to 
scandalize  a  magistrate,  or  person  in  a  public  trust,  are  reputed  more  highly 

(^  Per  example:  ^JUs  vieecamitt  aaiutcmy  Si  A.  ftoerit  breoe.    TesU  mtipao  apud  WutmoHoattrium,**  Ac.    Bt^ittf. 

the  matntm  de  damore  nto  protequendOf  tunc  pone  par  Bree.  105. 
MHifoai  ei  tdhxn  pUgUa  B,  quod  sit  coram  nutUxarUs  w»-        (*)  See  pege  62. 
tritaptid  WutmomuUrnm inodabU  tanati  MichaOit, ottm-        (•)  1  Salk.  20.    6  Mod.  54. 
tmnu  quare  cum  idem  B.  ad  dtxirum  oadum  ipgiitu  A,         {*)  Oro.  Jac.  478. 

eanumtr  Uuum  bent  et  oompeUrder  ctmindtini  apud  S.  pro        (•)  11  Mod.  ISO.    Lord  Raym.  1402.    Btra.  686. 
mudam  peeunite  tumma  prm  manibut  mduta  aseumpeistety        (/)  Finch,  Lw  186. 
MM»Acicramn*a]»c«reaooMitM»>TiBdib(ttiiitoii»«v  («)  Finoh,  L.  186^ 

et  impnride  amxmdt,  quod  idem.  A.  d^ectu  iptuu  B.  visum        (*)  1  Yentr.  00. 

eesii  pnidietitoeamtr  amisit,  ad  damnut^  ipsius  A.  vigintt        fl)  Wertm.  1.   8  Edw.  I.  c  84.   2  Rie.  XL c 6.   12  Rto.  U, 

Ubranan,  ul  diciL    Et  habeas  ibi  nomina  plegiorvm  et  hoe  a  11. 

*  See  the  author's  celebrated  judgment  in  the  case  of  Scott  vs.  Shepherd,  2  Bl.  Hep. 
892,  the  principle  of  which  has  been  since  repeatedly  recognised.  No  distinction  arises 
from  the  lawfulness  or  unlawfulness  of  the  act.  If  one  turning  round  suddenly  were  to 
knock  another  down,  whom  he  did  not  see,  without  intending  it,  no  doubt,  said  Mr.  J. 
«wrenoe,  the  action  must  be  trespass  vi  et  armis.  Neither  will  it  vary  the  case  that 
eeides  the  immediate  injury  there  is  an  ulterior  consequential  iiy ury ;  for  it  is  the  former 
on  which  the  action  is  supported:  the  latter  is  merely  in  aggravation  of  the  damages. 
Leame  vs.  Bray,  3  East's  Rep.  693. — Coleridge. 

'^This  action  or  public  prosecution  (for  it  partakes  of  both)  for  scandalum  magv^atum  is 
totally  different  from  the  action  of  slander  in  the  case  of  common  persons.  The  scan- 
dahan  nmmatum  is  reduced  to  no  rule  or  certain  definition,  but  it  may  be  whatever  the 
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injnrious  than  when  spoken  of  a  private  nian.(^)  It  is  said,  that  formerly  no*  * 
actions  were  brought  for  words,  unless  thfe  slander  was  such  as  (if  true)  would 
endanger  the  life  of  the  object  of  it.(l^  But,  too  great  encouragement  being 
given  by  this  lenity  to  false  and  malicious  slanderers,  it  is  dow  held  that  for 
scandalous  words  of  the  several  species  before  mentioned,  (that  may  endanger  a 
man  by  subjecting  him  to  the  penalties  of  the  law,  may  exclude  him  from  society, 
may  impair  his  trade,  or  may  affect  a  peer  of  the  realm,  a  magistrate,  or  one  in 
public  trust,)  an  action  on  the  case  may  be  had,  without  proving  any  particular 
damage  to  have  happened,  but  merely  upon  the  probability  that  it  might  happen. 
But  with  regard  to  words  that  do  not  thus  apparently,  and  upon  the  face  of 
them,  import  such  defamation  as  will  of  course  be  injurious,  it  is  necessary  that 
the  plaintiff  should  aver  some  particular  damage  to  have  happened ;  which  is 
called  laying  his  action  with  a  per  quod.  As  if  I  say  that  such  a  clergyman  is 
a  bastard,  he  cannot  for  this  bring  any  action  against  me,  unless  he  can  show 
some  special  loss  by  it ;  in  which  case  he  may  bring  his  action  against  me  for 
sa3nng  he  was  a  bastard,  per  quod  he  lost  the  presentation  to  such  a  living. (m) 
In  like  manner,  to  slander  another  man's  titley  by  spreading  such  injurious  reports 
as,  if  true,  would  deprive  him  of  his  estate,  (as  to  call  the  issue  in  tail,  or  one 
who  hath  land  by  descent,  a  bastard,)  is  actionable,  provided  any  special  damage 
accrues  to  the  proprietor  thereby ;  as  if  he  loses  an  opportunity  of  selling  the 
land.(n)  But  mere  scurrility,  or  opprobrious  words,  which  neither  in  themselves 
import,  nor  are  in  fact  attended  with,  any  injurious  effects  will  not  support  an 
■  action.  So  scandals,  which  concern  matters  merely  spiritual,  as  to  tiall  a 
*12S1  ^^^^  heretic  or  adulterer,  are  cognizable  only  in  the  ecclesiastical 
J .  court  ;(o)  unless  any  temporal  damage  ensues,  which  may  be  a  foundation 
for  a  per  quod.  Words  of  heat  and  passion,  as  to  call  a  man  a  rogue  and  rascal, 
if  productive  of  no  ill  consequence,  and  not  of  any  of  the  dangerous  species 
before  mentioned,  are  not  actionable ;  neither  are  words  spoken  in  a  friendly 
manner^  as  by  way  of  advice,  admonition,  or  concern,  without  any  tincture  or 
circumstance  of  ill  will :  for,  in  both  these  cases,  they  are  not  maliciously  spoken, 
which  is  part  of  the  definition  of  slander.(^2>)  Neither  (as  was  formerly  hinted)(^) 
are  any  reflecting  words  made  use  of  in  legal  proceedings,  and  pertinent  to 
the  cause  in  hand,  a  sufficient  cause  of  action  for  slander.(r)"  Also,  if  the  de- 
fendant be  able  to  justify,  and  prove  the  words  to  be  true,  no  action  will  lie,r«) 
even  though  special  damage  hath  ensued  :  for  then  it  is  no  slander  or  false  tale. 
As  if  I  can  prove  the  tradesman  a  bankrupt,  the  physician  a  quack,  the  lawyer 
a  knave,  and  the  divine  a  heretic,  this  will  destroy  their  respective  actions;  foi 

(*)  Lord  Raym.  1369.  (J»)  PfxMsh,  L.  186.  lLeT.82.  Cro.J«c.91. 

(I)  2  Tentr.  28.  (f)  Pnge  20. 

(■•)4Rep.l7.    lLeT.a48.  (r)  Dyer,  286.   Gro.Jac90. 

<»)Cro.Jac.2l8.   Cro.EUs.107.  M4Kep.l8. 

(•}Noy.64.  lFroem.277. 

oourts  in  their  discretion  shall  judge  to  be  derogatory  to  the  high  character  of  the  person 
of  whom  it  was  spoken :  as  it  was  held  to  be  scandalum  magnaium  to  say  of  a  peer,  "  he  was 
no  more  to  be  valued  than  a  dog ;''  which  words  would  have  been  perfectly  harmless  if 
uttered  of  any  inferior  person.  Bull.  N.  P.  4.  This  action  is  now  seldom  resorted  to. 
By  the  two  first  statutes  upon  which  it  is  founded,  (3  Edw.  I.  c.  34  and  2  Rio.  II.  st.  2,  c. 
5,)  the  defendant  may  be  imprisoned  till  he  produces  the  first  author  of  the  scandal. 
Hence  probably  is  the  origin  of  the  vulgar  notion  that  a  person  who  has  propagated 
slander  may  be  compelled  to  give  up  his  author. — Chittt. 

"  And  now,  by  stat.  6  4  7  Vict.  c.  96,  (amended  by  stat.  8  &  9  Vict.  o.  75,)  in  any 
action  for  defamation,  the  offer  of  an  apology  Ib  admissible  in  evidence  in  mitigation  of 
damages,  and  in  an  action  against  a  newspaper  for  libel  the  defendant  may  pleiul  that  it 
was  inserted  without  malice. — Stewart. 

It  seems  that  in  this  country  evidence  of  this  nature  has  been  deemed  by  the  oourts 
admissible  in  mitigation  of  damages  without  waiting  for  the  interference  of  the  legis- 
lature. See  the  language  of  the  court  in  Lamed  v«.  Buffinton,  3  Mass.  R.  546,  as  quali- 
fied in  Alderman  vs.  French,  1  Pick.  19.  See,  also,  what  was  said  by  Chief-Justice 
Savage  in  Mapes  vs.  Weeks,  4  Wendell,  663,  and  the  intimation  of  Nelson,  C.  J.,  in 
Hotchkiss  vs.  Oliphant,  2  Hill,  515,  that  a  withdrawal  or  recantation  of  the  charges  by 
way  of  atonement  would  be  admissible  in  evidence  in  mitigation  of  damages.  See,  also^ 
Stark^e  on  Slander,  vol.  ii.  p.  99,  n.  a.  and  n.  1,. American  edition  of  1843. — Wendsuu 
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though  there  may  be  damage  sufficient  accruing  from  it,  yet,  if  the  fact  be  true, 
it  is  damnum  absque  injuria;  and  where  there  is  no  injury  the  law  gives  no 
remedy.  And  this  is  agreeable  to  the  reasoning  of  the  civil  law  :(t)  "  eum  qui 
nocentem  infamat,  non  est  asquum  et  bonum  ob  earn  rem  condemnari;  delicta  eiiin 
nMentium  nota  esse  oportet  et  ejcpedit." 

A  second  way  of  affecting  a  man's  reputation  is  by  printed  or  written  libels, 
pictures,  signs,  and  the  like;  which  set  him  in  an  odious  or  ridiculou8(M)  light, 
and  thereby  diminish  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cases,  two  remedies :  one  by  indictment,  and  the  other  by 
action.  The  former  for  the  public  offence ;  for  every  libel  has  a  tendency  to  the 
breach  of  the  peace,  by  provoking  the  person  libelled  to  break  it:  which  offence 
is  the  same  (in  point  of  law^  whether  ♦the  matter  contained  be  true  or  r^iofi 
false;  and  therefore  the  defendant,  on  an  indictment  for  publishing  a  ^ 
hbel,  is  not  allowed  to  allege  the  truth  of  it  by  way  of  justification.(u?)"  But  in 
the  remedy  by  action  on  the  case,  which  is  to  repair  the  party  in  damages  for 
the  injury  done  him,  the  defendant  niav,  as  for  words  spoken,  justify  the  truth 
of  the  facts,  and  show  that  the  plaintiff  has  received  no  injury  at  all.(x)  What 
was  said  with  regard  to  words  spoken  will  also  hold  in  every  particular  with 
regard  to  libels  by  writing  or  printing,  and  the  civil  actions  consequent  there- 
upon ;  but  as  to  signs  or  pictures,  it  seems  necessary  always  to  show,  by  proper 
innuendoes  and  averments  of  the  defendant's  meaning,  the  import  and  applica- 
tion of  the  scandal,  and  that  some  special  damage  has  followed ;  otherwise  it 
cannot  appear  that  such  libel  by  picture  was  understood  to  be  levelled  at  the 
plaintiff,  or  that  it  was  attended  with  any  actionable  conse<juences." 

A  third  way  of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictments  or  prosecutions  against  him ;  which,  under  the  mask  of 
justice  and  public  spirit,  are  sometimes  made  the  engines  of  private  spite  and 
enmity.  For  this,  however,  the  law  has  given  a  very  adequate  remedy  in  damages, 
either  by  an  action  of  conspiracy ^(y)  which  cannot  be  brought  but  against  two 
at  the  least ;  or,  which  is  the  more  usual  way,  by  a  special  action  on  the  case 

(t)  Pf.  47, 10, 18.  («)  Hob.  63.   11  Mod.  99. 

(»>  2  Show.  31i.   11  Mod.  W.  (y)JPlnch,I<.806. 

(w)  5  Rep.  126. 

'  "  But  now,  by  stat.  6  &  7  Vict.  c.  96,  s.  6,  on  the  trial  of  any  indictment  or  information 
for  a  libel,  the  defendant  having  pleaded  such  plea  as  therein  mention  ^d,  the  truth  of 
the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a  defence  unless  it 
was  for  the  public  benefit  that  the  matter  charged  should  be  published.  To  entitle  the 
defendant  to  ^ve  evidence  of  the  truth  of  the  matters  charged  as  a  defence  to  such 
indictment  or  information,  it  is  necessary  for  the  defendant,  in  pleading  to  the  indicl- 
ment  or  information,  to  allege  the  truth  of  the  said  matters,  and  also  that  it  was  for  the 
public  benefit  that  the  matters  charged  should  be  published, — ^to  which  plea  the  prose- 
cutor may  reply  generally;  and  if  aner  such  plea  the  defendant  is  convicted,  the  court 
may,  in  pronouncing  sentence,  consider  whether  the  guilt  of  the  defendant  is  aggravate«l 
or  mitigated  by  the  plea. — Stewart. 

In  an  action  of  slander,  the  defendant  was  not  allowed  to  dve  in  evidence,  in  miti- 
gation of  damages,  facts  and  circumstances  which  induced  him  to  believe  that  the 
charges  which  he  made  were  true,  when  such  facts  and  circumstances  tended  to  prove 
the  charges  or  formed  a  link  in  the  chain  of  evidence  to  establish  a  justification,  though 
the  defendant  expressly  disavowed  a  justification  and  fully  admitted  the  falsity  of  the 
charges.  Purple  w.  Horton,  IS  Wend.  9.  Petrie  vs.  Rose,  6  Watts  &  Serg.  364.  Rognier 
v«.  Cabot,  2  Oilman,  34.  Watson  w.  Moore,  2  Gushing,  133.  It  has  been  since  held, 
however,  that  the  defendant  may  prove,  in  mitigation  of  damages,  circumstances  which 
induced  him  erroneously  to  make  the  charge  complained  of,  and  thereby  rebut  the  pre- 
sumption of  malice,  provided  the  evidence  do  not  necessarily  imply  the  truth  of  the 
charge  or  tend  to  prove  it  true.    Minesinger  vs.  Kerr,  9  Barr.  312.— -Sharswood. 

"The  printer  or  publisher,  as  well  as  the  writer,  is  liable  in  an  action  for  damages 
It  is  no  aefence  that  the  printer  did  not  know,  or  had  no  personal  malice  against,  th 
party  libelled,  nor  that  hi  did  not  know  of  the  publication,  nor  that  the  libel  wa^ 
accompanied  with  the  name  of  the  author.  Rundle  vs.  Meyer,  3  Yeatea,  518.  Dexter  vs. 
Spear,  4  Mason,  115.  Andre  vs.  Wells,  7  Johns.  260.  Dole  vs.  Lyon,  10  Johns.  447.  The 
publication  in  a  newspaper  of  rumours  is  not  justified  by  the  fact  that  such  rumours 
^ted ;  but  ftuch  fact  is  admissible  in  mitigation  of  damages.  Skinner  vs.  Powers,  1 
Wend.  451._Shaeswood. 
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for  a  false  and  malicious  prosecution. (;?)  In  order  to  cany  on  the  former,  (wbich 
gives  a  recompense  for  the  danger  to  which  the  party  has  been  exposed,)  it  ia 
necessary  that  the  plaintiff  should  obtain  a  copy  of  the  record  of  his  indictment 
and  acquittal ;  but,  in  prosecutions  for  felony,  it  is  usual  to  deny  a  copy  of  the 
indictment,  where  there  is  any  the  least  probable  caUse  to  found  such  prose- 
cution upon.(a)  For  it  would  be  a  very  great  discouragement  to  the  public 
justice  of  the  Mngdom,  if  prosecutors,  who  had  a  tolerable  ground  of  suspicion, 
*12'^1  ^®^®  liable  to  be  sued  at  law  whenever  their  indictments  miscarried. 
'  J  *But  an  action  on  the  case  for  a  malicious  prosecution  majr  be  founded 
upon  an  indictment  whereon  no  acquittal  can  be  had ;  as  if  it  be  rejected  by  the 
ffrand  jury,  or  be  coram  nonjudice,  or  be  insuflSciently  drawn.  For  it  is  not  the 
danger  of  the  plaintiflP,  but  the  scandal,  vexation,  and  expense,  upon  which  this 
action  is  founded.  (6)  However,  any  probable  cause  for  preferring  it  is  sufficient 
to  justify  the  defendant. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  liberty. 
This  is  effected  by  the  injury  of  false  imprisonment,"  for  which  the  law  has  not 
only  decreed  a  punishment,  as  a  heinous  public  crime,  but  has  also  given  a  pri- 
vate reparation  to  the  party;  as  well  by  removing  the  actual  confinement  for 
the  present,  as,  after  it  is  over,  by  subjecting  the  wrong-doer  to  a  civil  action,  on 
account  of  the  damage  sustained  hj  the  loss  of  time  and  liberty. 

To  constitute  the  injury  of  false  imprisonment  there  are  two  points  requisite  : 
1.  The  detention  of  the  person;  and,  2.  The  unlawfulness  of  such  detention. 
Every  confinement  of  the  person  is  an  imprisonment,  whether  it  be  in  a  common 
prison,  or  in  a  private  house,  or  in  the  stocks,  or  even  by  forcibly  detaining  one 
in  the  public  streets.(c)"  Unlawful,  or  false,  imprisonment  consists  in  such  con- 
finement or  detention  without  sufficient  authority :  which  authority  may  arise 
either  from  some  process  from  the  courts  of  justice,  or  from  some  warrant  from 
a  legal  officer  having  power  to  commit,  under  his  hand  and  seal,  and  expressing 
the  cause  of  such  commitment  ',(d)  or  from  some  other  epecial  cause  warranted, 
for  the  necessity  of  the  thing,  either  by  common  law,  or  act  of  parliament ;  Bueh 
as 'the  arresting  of  a  felon  by  a  private  person  without  warrant,  the  impressing 
of  mariners  for  the  public  service,  or  the  apprehending  of  wagoners  for  misbe- 


♦1281  ^*^^^^^  ^^  *^®  public  highways,  (e)  False  imprisonment  also  may  arise 
-■  by  executing  a  lawful  warrant  or  process  at  an  *unlawful  time,  as  on  a* 
Sunday  j(/^  for  the  statute  hath  declared  that  such  service  or  process  shall  bo 
void."  This  is  the  injury.  Let  us  next  see  the  remedy :  which  is  of  two  sorts ; 
the  one  removing  the  injury,  the  other  making  satisfaction  for  it. 


(■)  r.  N.  B. 

(•)  Carth.  4 


116.  {i)  Ibid.  46. 

421.    Lord.  Bayin;  258.  (•)  Stat  Geo.  III.  c.  78. 

(*)  10  Mod.  219,  220.   Stn.  flQl.  (^  Stat.  Cv.  11.  e.  7.   Balk.  78.   5Mod.M. 
(•)2I]Ut680. 

^*  But  thQ  merely  giving  charge  of  a  person  to  a  peac&officer,  not  followed  by  any 
actual  apprehension  of  the  person,  does  not  amount  to  an  imprisonment,  though  the 
party  to  avoid  it  attend  at  a  police-office,  (1  Esp.  Rep.  431.  2  New  Rep.  211 ;)  and  in  Gard- 
ner vs,  Wedd  and  others,  Eaater  Term,  1825,  on  a  motion  for  a  new  trial,  the  court  of 
Common  Pleas  held  that  the  lifting  up  a  person  in  his  chair  and  carrying  him  out  of  the 
room  in  which  he  was  sitting  with  others,  and  excluding  him  from  the  room,  was  not  a 
false  imprisonment  so  as  to  entitle  the  plaintiff  to  a  verdict  on  a  count  for  &lBe  im- 
prisonment. The  circumstance  of  an  imprisonment  being  committed  under  a  mistake 
constitutes  no  excuse.  B  Wils.  309.  And  it  has  been  decided  that  if  A.  tell  an  officer 
who  has  a  warrant  against  £.  that  his  ( A.'s)  name  is  B.,  and  thereupon  the  officer  arrests 
A.,  it  is  false  imprisonment,  1[Moore,  457.  Hardr.  323 ;  but  see  3  Camp.  108 ;)  and  thia 
doctrine  was  overruled  in  a  late  case  on  the  western  circuit,  on  the  principle  volenti  ntm 
fit  injuriam,  aiid  that  such  a  fraud  upon  legal  proceedings  cannot  give  a  right  of  action. — 

ClIITTY. 

^  To  constitute  false  imprisonment,  it  is  not  necessary  that  the  person  should  be 
arrested  or  assaulted:  if  he  is  detained  by  threats  of  violence  and  prevented  from  going 
where  he  wishes  by  a  reasonable  apprehension  of  personal  danger,  it  is  sufficient.  John- 
son vs.  Tompkins,  1  Baldwin,. 571.  Pike  vs,  Hanson,  9  New  Hamp.  491.  Smith  v«.  The 
State,  7  Humph.  43.— -Sharswood. 

''  But  the  statute  has  excepted  cases  of  treason,  felony,  and  breach  of  the  peaoe,  in 
Fhich  the  execution  of  a  lawful  warrant  or  process  is  allowed  upon  a  Sunday  -^htttt 
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The  means  of  removing  the  actaal  injury  of  false  imprisonment  are  fouriold. 
1.  By  writ  of  mainprize.  2.  By  writ  de  odio  et  atia}'^  3.  By  writ  de  homine  repU^ 
giando,    4.  By  writ  of  habeas  corpus, 

1.  The  writ  of  mainprize,  manucaption  is  a  writ  directed  to  the  sheriff,  (either 
generally,  when  any  man  is  imprisoned  for  a  hailahle  offence  and  hail  has  been 
refused  j  or  specially,  when  the  offence  or  cause  of  commitment  is  not  properly 
bailable  below,)  commanding  him  to  take  sureties  for  the  prisoner's  appearance, 
usually  called  mainpernors,  and  to  set  him  at  large.(^)  Mainpernors  differ  from 
bail,  in  that  a  man's  bail  may  imprison  or  surrender  him  up  before  the  stipulated 
day  of  appearance ;  mainpernors  can  do  neither,  but  are  oarely  sureties  for  his 
appearance  at  the  day :  bail  are  only  sureties  that  the  party  be  answerable  for 
the  special  matter  for  which  they  stipulate;  mainpernors  are  bound  to  produce 
him  to  answer  all  charges  whatsoever.  (A) 

&.  The  writ  de  odio  et  atia  was  antiently  used  to  be  directed  to  the  sheriff, 
commanding  him  to  inquire  whether  a  prisoner  charged  with  murder  was  com- 
mitted upon  just  cause  of  suspicion,  or  merely  propter  odium  et  atiam,  for  hatred 
and  ill  will;  and  if  upon  the  inquisition  due  cause  of  suspicion  did  not  appear, 
then  there  issued  another  writ  for  the  sheriff  to  admit  him  to  bail.  This  writ, 
according  to  Bracton,(i)  ought  not  to  be  denied  to  anv  man,  it  being  expressly 
ordered  to  be  made  out  gratis,  without  any  denial,  by  magna  carta,  c.  ^6,  and 
statute  Westm.  2, 13  Edw.  I.  o.  29.  But  the  statute  *of  Gloucester,  6  Edw.  r*i 29 
I.  e.  9,  restrained  it  in  the  case  of  killing  by  misadventure  or  self-defence,  ^ 
and  the  statute  28  Edw.  III.  c.  9  abolished  it  in  all  cases  whatsoever :  but  as  the 
statute  42  Edw.  III.  c.  1  repealed  all  statutes  then  in  being,  contrary  to  the  great 
charter,  Sir  Edward  Coke  is  of  opinion(A;)  that  the  writ  de  odio  et  atia  was  thereby 
revived. 

3.  The  writ  de  homine  replegiando(l)  lies  to  replevy  a  man  out  of  prison,  or  out 
of  the  custody  of  any  private  person,  (in  the  same  manner  that  chattels  taken 
in  distress  may  be  replevied,  of  which  in  the  next  chapter,)  upon  giving  security 
to  the  sheriff  that  the  man  shall  be  forthcoming  to  answer  any  charge  against 
him.  And  if  the  person  be  conveyed  out  of  the  sheriff's  jurisdiction,  the  sheriff 
may  return  that  he  is  eloigned,  dongatus;  upon  which  a  process  issues  (called  a 
capias  in  withernam)  to  imprison  the  defendant  himself,  without  bail  or  main- 
prize,(m)  till  he  produces  the  party.  But  this  writ  is  guarded  with  so  many 
exceptions,(n)  that  it  is  not  an  effectual  remedy  in  numerous  instances,  especially 
where  the  crown  is  concerned.  The  incapacity  therefore  of  these  ihree  remedies 
to  ^ve  complete  relief  in  every  case  hath  almost  entirely  antiquated  them,  and 
hath  caused  a  general  recourse  to  be  had,  in  behalf  of  persons  aggrieved  by 
illegal  imprisonment,  to 

4.  The  writ  of  habeas  corpus,  the  most  celebrated  writ  in  the  English  law.  Of 
this  there  are  various  kinds  made  use  of  by  the  courts  at  Westminster,  for 
removing  prisoners  from  one  court  into  another  for  the  more  easy  admioistra* 
tion  of  iustice.  Such  is  the  Jiabeas  corpus  ad  respondendum,  when  a  man  hath  a 
cause  of  action  against  one  who  is  confined  by  the  process  of  some  inferior  court; 
in  order  lo  remove  the  prisoner,  and  charge  him  with  this  new  action  in  the 
court  above.(o)  Such  is  that  ad  satisfaciendum,  when  a  prisoner  hath  i-jkiqa 
*had  judgment  ftgainst  him  in  an  action,  and  the  plaintiff  is  desirous  to  ^ 
bring  him  up  to  some  superior  court  to  charge  him  with  process  of  execution.(p) 
Such  also  are  those  ad  prosequendum,  testificandum,  deliberandum,  &cr,  which  issue 
when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute  or  bear  testi- 
mony in  any  court,  or  to  be  tried  m  the  proper  jurisdiction  wherein  the  fact  was 

(r)  f .  N.  B.  250.    1  Hal.  P.  C.  141.    Coke  on  Bail  and         (•)  Niti  eaphu  est  per  tptxkOe  prxceptum  mttrumy  vd 

Maiaf .  ch.  10.  ecquUaUt  jmtUiarii  noxtri^  vd  pro  nunie  hominis,  vd  pro 

(*)  Coke  OD  Bail  and  Mainp.  ch.  S.   4  Inst  197.  foresta  noHraf  vel  pro  aliquo  aUo  nUOf  quart  ieeundwsii 


(M  L.  3,  ilr.  2,  c  8.  contwtuditutm  AngUx  non  tU  rqol^fiabilig,   JSegisir,  77. 

(*)  2  Inst.  43, 56,  81ft.  (•)  2  Mod.  198. 

m  P.  N.  B.  ee.  (j»j  2  LlUy  Prac  Reg.  4. 

<-)Raym.474. 

"  Of  the  two  first-mentioned  writs  nothing  is  now  known  in  practice,  their  use  and 
application  being  entirely  superseded  by  summary  resort  to  magistrates,  or,  upon  theiy 
refusal,  to  a  judge  of  Uie  court,  as  the  case  may  require.— Chitty. 

91 


Digitized  by  VjOOQ IC 


180  PEIVATE  WEONGS.  [Book  fli. 

committed."  Such  is,  lastly,  the  common  writ  ad  faciendum  et  recipiendum,  which 
issues  out  of  any  of  the  courts  of  Westminster  hall,  when  a  person  is  sued  in 
some  inferior  jurisdiction,  and  is  desirous  to  remove  the  action  into  the  superior 
court ;  commanding  the  inferior  judges  to  produce  the  body  of  the  defendant, 
together  with  the  day  and  cause  of  his  caption  and  detainer,  (whence  the  writ 
is  frequently  denominated  an  habeas  corpus  cum  causa^)  to  do  and  receive  whatso- 
ever the  king*s  court  shall  consider  in  that  behalf.  This  is  a  writ  grantable  of 
common  right,  without  any  motion  in  court,(g')  and  it  instantly  supersedes  all 
proceedings  in  the  court  below.  But  in  order  to  prevent  the  surreptitious  dis- 
charge of  prisoners,  it  is  ordered  by  statute  1  &  2  P.  and  M.  c.  13  that  no  habeas 
corpus  shall  issue  to  remove  any  prisoner  out  of  any  gaol,  unless  signed  by  some 
iudge  of  the  court  out  of  which  it  is  awarded.  And  to  avoid  vexatious  delays 
by  removal  of  frivolous  causes,  it  is  enacted  by  statute  21  Jac.  I.  c.  23  that,  wh^re 
the  judge  of  an  inferior  court  of  record  is  a  barrister  of  three  years'  standing, 
no  cause  shall  be  removed  from  thence  by  habeas  corpus  or  other  writ,  after  issue 
or  demurrer  deliberately  joined ;  that  no  cause,  if  once  remanded  to  the  inferior 
court  by  writ  oi procedendo  or  oUierwise,  shall  ever  afterwards  be  again  removed; 
and  that  no  cause  shall  be  removed  at  all,  if  the  debt  or  damages  laid  in  the  decla- 
ration do  not  amount  to  the  sum  of  five  pounds.  But  an  expedient(r)  having 
been  found  out  to  elude  the  latter  branch  of  the  statute,  by  procuring  a  nominal 
plaintiff  to  bring  another  action  for  five  pounds  or  upwards,  (and  then,  by  the 
♦1311  ^^^™®  ^  *^®  court,  the  habeas  corpus  removed  both  actions  together,)  it 
-■  is  therefore  enacted  by  statute  12  Geo.  1.  c.  29,  that  the  inferior  *court 
may  ;proceed  in  such  actions  as  are  under  the  value  of  five  pounds,  notwith- 
standing  other  actions  may  be  brought  against  the  same  defendant  to  a  greater 
amount.  And  by  statute  19  Greo.  III.  c.  70,  no  cause  under  the  value  of  ten 
pounds'^  shall  be  removed  by  habeas  corpus,  or  otherwise,  into  any  superior 
court,  unless  the  defendant  so  removing  the  pame  shall  give  special  bail  for 
payment  of  the  debt  and  costs. 

^Dut  the  great  and  efficacious  writ,  in  all  manner  of  illegal  confinement,  is  that 
of  habeas  corpus  ad  subjiciendum;  directed  to  the  person  detaining  another,  and 
commanding  him  to  produce  the  body  of  the  prisoner,  with  the  day  and  cause 
of  his  caption  and  detention,  ad  faciendum,  subjiciej^um,  et  recipiendum,  to  do, 
submit  to,  and  receive  whatsoever  the  judge  or  court  awarding  such  writ  shaU 
consider  in  that  behalf.(«)  This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  issuing  out  of  the  court  of  king's  bench  not  only  in  term-time,  but 
also  during  the  vacation,(^)  by  2k  fiat  from  the  chief  justice  or  any  other  of  the 
judges,  and  running  into  all  parts  of  the  king's  dominions )  for  the  king  is  at 
all  times  entitled  to  have  an  account  why  the  liberty  of  any  of  his  subjects  is 
restrained,  (u)  wherever  that  restraint  may  be  inflicted.  If  it  issues  in  vacation, 
it  is  usually  returnable  before  the  judge  himself  who  awarded  it,  and  he  pro- 
ceeds by  himself  thereon  ](v)  unless  the  term  shall  intervene,  and  then  it  may 
be  returned  in  court.(M?)  Indeed,  if  the  party  were  privileged  in  the  courts  of 
common  pleas  and  exchequer,  as  being  (or  supposed  to  be)  an  officer  or  suitor 
of  the  court,  an  habeas  corpus  ad  subjiciendum  might  also  by  common  law  have 
been  awarded  from  thence  ;(a:)  and,  if  the  cause  of  imprisonment  were  palpably 
illegal,  they  might  have  discharged  him  :(y)  but,  if  he  were  committed  for  any 
criminal  matter,  they  could  only  have  remanded  him,  or  taken  bail  for  his  ap- 

(t)  2  Mod.  806.  therefore  the  80th  of  NoTembet^— two  dayi  after  the  ex- 

(v)  Bohon.  IfuHL  LrgoL  86,  edit  1708.  plretion  of  the  term. 

(•)  St  Trials,  tUL  142.  (»)  Cro.  Jac.  643. 

(0  The  pluries  habeas  ctnjnu  directed  to  Benriok  In  48  (•)  4  Burr.  866. 

Ells,  (cited  4  Burr.  850)  whs  UsU^d  die  Joris  proas'  po$t  (»)Ibid.  400,  642,  606. 

guindm*  SaneU  MartinL    It  wpean,  by  referring  to  the  («)  2  Inat.  66.    4  Inat  200.    2  HaL  P.  0. 141.   2  V«ntr.  2IL 

domioica]  letter  of  that  year,  that  this  quindma  (Nor.  25)  (w)  Tangh.  156. 
happened  that  year  on  a  Saturday.   The  Thursday  after  waa 

"  By  44  Geo.  III.  c.  102,  any  of  the  judges  of  England  or  Ireland  may  award  a  writ  of 
habeas  corpus  ad  tesHJicandum  to  bring  a  prisoner  detained  in  any  gaol  to  be  examined  as  a 
witness  in  any  court  of  record  or  sitting  at  nisi  prius. — Chitty. 

"  By  statute  67  Geo.  III.  c.  124,  extended  to  16/.,  and  by  statute  7  &  8  Goo.  IV.  c.  71, 
I  6,  extended  to  20/.— Chitty. 
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pearance  in  tbe  conrt  of  king's  b6nch,(z)  which  ^occasioned  the  common  rucioo 
pleas  for  some  time  to  disconntenance  such  applications.  But  since  ^ 
the  mention  of  the  king's  bench  and  common  pleas,  as  co-ordinate  in  this  juris- 
diction, by  statute  16  Car.  I.  c.  10,  it  hath  been  holden,  that  every  subject  of  the 
kingdom  is  equally  entitled  to  the  benefit  of  the  common-law  writ,  in  either  of 
those  courts,  at  his  option.(a)  It  hath  also  been  said,  and  by  very  respectable 
aothorities,(6^  that  the  like  habeas  corpus  may  issue  out  of  the  court  of  chancery 
in  vacation;  out  upon  vhe  famous  application  to  lord  Nottingham  by  Jenks,  not- 
withstanding the  most  diligent  searches,  no  precedent  could  be  found  where  the 
chancellor  had  issued  such  a  writ  in  vacation  ;(c)  and  therefore  his  lordship  re- 
fused  it.* 

0  carter,  221.    2  Jon.  13.  (»)  4  Inst.  182.    2  Hal.  P.  C    47. 

(•)  2  Mod.  198.   Wood'8  Ca»,  C.  B.  Hfll.  11  Geo.  IH.  (•)  Lord  Nott.  MSS.  Rep.  Jo.y,  1676. 

"'It  was  determined,  after  a  very  elaborate  investigation  of  all  the  authorities  by  lord 
Eldon  in  Crowley's  case,  that  the  lord  chancellor  can  issue  the  writ  of  habeas  corpus  at 
common  law  in  vacation,  overruling  the  decision  in  Jenks's  case.    See  2  Swanst.  I.      * 

By  two  modern  statutes,  the  43  Geo.  III.  c.  140  and  44  Geo.  III.  c.  102,  the  habeas 
corpus  ad  testificandum  has  been  rendered  more  efficient.  By  the  first,  a  judge  may  award 
the  writ  for  the  purpose  of  bringing  any  prisoner  from  any  gaol  in  England  or  Ireland 
as  a  witness,  before  any  court-martial, 'commissioners  of  bankrupt  or  for  auditing  public 
ftccounts,  or  other  commissioners,  under  any  commission  or  warrant  from  his  majesty: 
(the  statute  has  the  same  application  to  the  habeas  corpus  ad  deliberandtim.)  By  the 
other  statute,  a  similar  power  is  given  for  bringing  up  any  prisoner  as  a  witness  before 
any  of  the  courts,  or  any  justice  of  oyer  and  terminer,  or  gaol-delivery,  or  sitting  at  nisi 
prius,  in  England  or  Ireland. 

The  benefit  of  the  writ  of  habeas  corpus,  which  was  limited  by  the  foriUer  acts  to  cases 
of  commitment  or  detainer  for  criminal,  or  supposed  criminal,  matter,  has  been  still 
farther  extended  by  the  59  Geo.  III.  c.  100,  which  enacts  that  anv  one  of  the  judges 
may  issue  a  writ  of  habeas  corpus  in  vacation,  returnable  immediately,  before  himself  or 
any  other  judge  of  the  same  court,  in  cases  other  than  for  criminal  matter  or  for  debt; 
and  the  non-observance  of  such  writ  is  to  be  deemed  a  contempt  of  court.  Bat  if  the 
writ  be  awarded  so  late  in  the  vacation  that  the  return  cannot  be  conveniently  made 
before  term,  then  it  is  to  be  made  returnable  in  court  at  a  day  certain.  And  if  the  writ 
be  awarded  late  in  term,  it  may  be  made  returnable  in  vacation  in  like  manner.  The  act 
applies  to  Ireland  as  well  as  England,  and  the  writ  may  run  into  counties  palatine,  cinque 
ports,  and  privileged  places,  &c,,  Berwick-upon-Tweed,  and  the  isles  of  Guernsey,  Jersey, 
or  Kan. 

The  writ  of  habeas  corpus  is  the  privilege  of  the  British  subject  only,  and  therefore 
cannot  be  obtained  by  an  alien  enemy  or  a  prisoner  of  war.  See  the  case  of  the  three 
Spanish  sailors,  2  Blk.  1324.  2  Burr.  765.  The  relief  in  such  cases  is  by  application  to 
the  secretary  at  war.  On  a  commitment  by  either  bouse  of  parliament  for  contempt  or 
breach  of  privilege,  the  courts  at  Westminster  cannot  discharge  on  a  habeas  corpus, 
althongh,  on  the  return  of  the  writ,  such  commitment  should  appear  illegal ;  for  thev 
have  no  power  to  control  the  privileges  of  parliament.    2  Hawk.  c.  15.  s.  73.    8  T.  R.  314. 

The  writ  of  habeas  corpus,  whether  at  common  law  or  under  31  Car.  II.  o.  2,  does  not 
issue,  as  a  matter  of  course,  upon  application  in  the  first  instance,  but  must  be  grounded 
on  an  affidavit,  upon  which  the  court  are  to  exercise  their  discretion  whether  the  writ 
shall  issue  or  not.  3  B.  A;  A.  420.  2  Chitty  R.  207.  A  habeas  corpus  cum  causa  does  not 
lie  to  remove  proceedings  from  an  inferior  jurisdiction  into  the  court  of  King's  Bench, 
unless  it  appears  that  the  defendant  is  actually  or  virtually  in  the  custody  of  the  court 
below.  1  B.  ft  0.  513.  2  Bowl.  &  R.  722.  The  court  of  King's  Bench  will  grant  a  habeas 
corpus  io  the  warden  of  the  Fleet,  to  take  a  prisoner  confined  there  for  debt  before  a 
magistrate,  to  be  examined  from  day  to  day  respecting  a  charge  of  felony  or  misdemeanour.  • 
5  K  &  A.  730.  The  court  of  exchequer  will  not  grant  a  habeas  corpus  to  enable  the 
defendant  in  an  information,  who  is  confined  in  a  county  gaol  for  a  libel  under  the  sen- 
tence of  another  court,  to  attend  at  Westminster  to  conduct  his  defence  in  person :  the 
application  should  be  made  to  the  court  by  whom  the  defendant  was  sentencefl.  9  Price, 
147.  Nor  will  the  court  of  King's  Bench  grant  a  writ  of  habeas  corpus  to  bring  up  a 
defendant  under  sentence  of  imprisonment  for  a  misdemeanour,  to  enable  him  to  show 
cause  in  person  against  a  rule  for  a  criminal  information.  3  B.  ft  A.  679.  n.  Where 
there  are  articles  of  separation  between  the  husband  and  wife,  if  the  husband  afterwards 
confine  her,  she  may  have  a  habeas  corpus  and  be  set  at  liberty.  13  East,  173,  n.  A  ha- 
beas corpus  will  be  granted  in  the  first  instance,  to  brine  up  an  infant  who  had  absconded 
from  his  father  and  was  detained  by  a  third  person  without  his  consent.  4  Moore,  366. 
The  court  will  not  grant  a  habeas  corpus  to  bring  up  the  body  of  a  feme-covert  on  ao 


Digitized  by  VjOOQ IC 


182  PEIVATE  WRONGS.  [Book  IH 

In  the  king's  bench  and  common  pleas  it  is  necessary  to  apply  for  it  by 
motion  to  the  court,(d)  as  in  the  case  of  all  other  prerogative  writs,  (certiorari, 
prohibition,  mandamus,  &c.,)  which  do  not  issue  as  of  mere  conrse,  without 
showing  some  probable  cause  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  assistance.  For,  as  was  argued  by  lord  chief  justice 
Vaughan,^6)  "  it  is  granted  on  motion,  because  it  cannot  be  had  of  course,  and 
there  is  tnerefore  no  necessity  to  grant  it;  for  the  court  ou^bt  to  be  satisfied 
that  the  partv  hath  a  probable  cause  to  be  delivered."  And  this  seems  the 
more  reasonable  because  (when  once  granted)  the  person  to  whom  it  is  directed 
can  return  no  satisfactory  excuse  for  not  bringing  up  the  body  of  the  prisoner.(/) 
So  that  "if  it  issued  of  mere  courde,  without  showing  to  the  court  or  judge 
some  reasonable  ground  for  awarding  it,  a  traitor  or  felon  under  sentence  of 
death,  a  soldier  or  mariner  in  the  king's  service,  a  wife,  a  child^  a  relation, 
or  a  domestic  confined  for  insanity  or  other  prudential  reasons,  might  obtain 
♦1331  *  temporary  *enlargement  by  suing  out  a  habeas  corpus,  though  sure  to 
-■  be  remanded  as  soon  as  brought  up  to  the  court.  And  therefore  Sir 
Edward  Coke,  when  chief  justice,  did  not  scruple  in  18  Jac.  I.  to  deny  a  habeas 
corpus  to  one  confined  by  the  court  of  admiralty  for  piracy ;  there  appearing, 
upon  his  own  showing,  sufficient  grounds  to  confine  him.(^)  On  the  other 
hand,  if  a  probable  ground  be  shown  that  the  party  is  imprisoned  without  just 

(^2  Mod.  300.    ILey.l.  (0  Cro.  Jac.  648. 

(•)Bi]8bersca8e,2Joii.l8.  (#)  3  Bnlstr.  87.    See  alao  2  RoU.  R«p.  138. 

affidavit  that  she  is  desirous  of  disposing  of  her  separate  property,  and  that  her  husband 
will  not  admit  the  necessary  parties,  and  that  she  is  confined  by  illness  and  not  likely 
to  liye  long ;  nor  will  they,  under  such  circumstances,  grant  a  rule  to  show  cause  why 
the  necessary  parties  should  not  be  admitted  to  see  her;  for  if  there  be  no  restraint  of 
nersonal  liberty,  the  matter  is  only  cognizable  in  a  court  of  equity.  1  Cfaitty  R.  654. 
Where  application  had  been  made  for  the  discharge  of  an  impressed  seaman,  before  the 
two  ^ears  of  his  protection  by  the  stat.  13  Geo.  II.  c.  17  were  expired,  which  waa  then 
ineffectual,  because  the  facts  were  not  verified  with  sufficient  certainty,  yet,  the  doubt 
being  removed  by  another  affidavit,  the  court  granted  a  writ  of  habeas  corpus  for  the 
purpose  of  liberating  him,  though  the  two  years  were  expired.  8  East,  27.  The  court 
on  affidavit,  suggesting  probable  cause  to  believe  that  a  helpless  and  ignorant  female 
foreigner  was  exhibited  for  money  without  her  consent,  granted  a  rule  on  her  keepers 
to  show  cause  why  a  writ  of  habeas  corpus  should  not  issue  to  bring  her  before  the  court, 
and  directed  an  examination  before  the  coroner  and  attorney  of  the  court,  in  the  pre- 
sence of  the  parties  applying  and  applied  against.  He  parte  Hottentot  Venus,  13  EbbU 
495.  The  writ  will  be  granted  to  a  military  officer  under  arrest  for  charges  of  miscon- 
duct, if  he  be  not  brought  to  trial  pursuant  to  the  articles  of  war,  as  soon  as  a  court- 
martial  can  be  conveniently  assembled,  unless  the  delay  is  satisfactorilT  explained.  2 
M.  ft  S.  428.  The  court  will  grant  a  habeas  corpus  to  bring  up  the  body  of  a  bastard  child 
within  the  age  of  nurture,  for  the  purpose  of  restoring  it  to  its  mother,  from  whom  it  had 
been  taken,  first  by  fraud,  and  then  oy  force,  without  prejudice  to  the  question  of  guar- 
dianship, which  belongs  to  the  lord  chancellor.  7  East,  579.  Where  a  prisoner  is  brought 
up  under  a  habeas  corpus  issued  at  common  law,  he  may  controvert  the  truth  of  the 
return  by  virtue  of  the  56  Geo.  III.  c.  100,  s.  4.  4  B.  &  C.  136.  Prisoner  oommitted  for 
manslaughter,  upon  the  return  of  the  habeas  corpus,  was  allowed  to  give  bail  in  the 
country,  by  reason  of  his  poverty,  which  rendered  him  unable  to  appear  with  bail  ui 
court.    6  M.  A  8.  108.    1  B.  &  A.  209.    2.  Chit.  Rep.  110. 

With  respect  to  the  Return.  A  return  in  the  following  words,  "I  had  not,  at  the  time 
of  receiving  this  writ,  nor  have  I  since,  had  the  body  of  A.  B.  dekmed  in  my  custody,  so 
that  I  could  not  have  her,  &o."  was  holden  bad,  and  an  attachment  was  granted  against 
the  party  who  made  it.  5  T.  R.  89.  It  seems  sufficient  to  set  forth  that  the  defendant 
is  in  custody  under  the  sentence  of  a  court  of  competent  jurisdiction* to  inquire  of  the 
offence  and  pass  such  sentence,  without  setting  forth  the  particular  circumstances  neces- 
sary to  warrant  such  a  sentence.  1  East,  306.  5  Dowl.  199,  200.  The  oourt  will  not 
extend  matter  dehors  the  return,  in  support  of  the  sentence  or  proceeding  against  the 
.defendant,  (2  M.  k  S.  226.)  nor  go  into  the  merits,  but  decide  upon  the  return  of  a 
regular  conviction  prima  facie,  7  East,  376.  Where  a  defendant  was  committed  by  an 
ecclesiastical  judge  of  appeal  for  contumacy  in  not  paying  costs,  and  the  significavit  only 
(Wcribed  the  suit  to  be  "a  certain  cause  of  appeal  and  complaint  of  nullity,"  without 
snowing  that  the  defendant  was  committed  for  a  cause  within  the  jurisdiction  of  the 
spiritual  judge,  it  was  held  that  the  defendant  was  entitled  to  be  discharged  on  habeas 
eorptis.  5  B.  4s  A.  791.  1  Dowl.  k  Ry.  460.--Chittt. 
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caii8e,(A)  and  therefore  hath  a  right  to  be  delivered,  the  writ  of  habeas  carpus  is 
then  a  writ  of  right,  which  **  may  not  be  denied,  but  ought  to  be  granted  to 
every  man  that  ib  committed  or  detained  in  prison,  or  otherwise  restrained, 
thou^  it  be  by  the  command  of  the  king,  the  privy  council,  or  any  other."(t") 

In  a  former  part  of  these  commentarie8(A;  we  expatiated  at  large  on  tne 
personal  liberty  of  the  subject.  This  was  shown  to  be  a  natural  inherent  right, 
which  could  not  be  surrendered  or  forfeited  unless  by  the  commission  of  some 
great  and  atrocious  crime,  and  which  ought  not  to  be  abridged  in  any  case 
without  the  special  permission  of  law.  A  doctrine  coeval  with  the  first  rudi- 
ments of  the  English  constitution,  and  handed  down  to  ns  from  our  Saxon 
ancestors,  notwithstanding  all  their  struggles  with  the  Banes  and  the  violence 
of  the  Norman  conquest ;  asserted  afterwards  and  confirmed  by  the  Conqueror 
himself  and  his  descendants ;  and  though  sometimes  a  little  impaired  by  the 
ferocity  of  the  times,  and  the  occasional  despotism  of  jealous  or  usurping 
princes,  yet  established  on  the  firmest  basis  by  the  provisions  of  magna  carta, 
and  a  long  succession  of  statutes  enacted  under  Edward  III.  To  assert  au 
absolute  exemption  from  imprisonment  in  all  cases  is  inconsistent  with  every 
idea  of  law  and  political  society;  and  in  the  end  would  destroy  all  civil  liberty 
by  rendering  its  protection  impossible :  but  the  glory  of  the  English  law  con- 
siflts  in  clearly  defining  the  times,  the  causes,  and  the  extent,  when,  wherefore, 
and  to  what  decree,  the  *impri8onment  of  the  subject  may  be  lawful,  r^ig- 
This  it  is  which  induces  the  absolute  necessity  of  expressing  upon  every  *■ 
commitment  the  reason  for  which  it  is  made :  that  the  court  upon  a  haheas 
eoTfus  may  examine  into  its  validity,  and,  according  to  the  circumstances  of  the 
case,  may  discharge,  admit  to  bail,  or  remand  the  prisoner." 

And  yet,  early  in  the  reign  of  Charles  I.,  the  court  of  king's  bench,  relying 
on  some  arbitrary  precedents,  (and  those  perhaps  misunderstood,)  deter- 
mined(0  ^^^t  they  could  not  upon  a  habeas  corpus  either  bail  or  deliver  a 
prisoner,  though  committed  without  any  cause  assigned,  in  case  he  was  com- 
mitted by  the  special  command  of  the  king,  or  by  the  lords  of  the  privy 
ooancU.  This  drew  on  a  parliamentary  inquiry,  and  produced  the  petition 
of  right,  3  Car.  I.  which  recites  this  illegal  judgment,  and  enacts  that  no  free- 
man hereafter  shall  be  so  imprisoned  or  detained.  But  when,  in  the  following 
year,  Mr.  Selden  and  others  were  committed  by  the  lords  of  the  council,  in 
pursuance  of  his  majesty's  special  command,  under  a  general  charge  of 
'^notable  contempts  and  stirring  up  sedition  against  the  king  and  government,'* 
the  judges  delayed  for  two  terms  (including  also  the  long  vacation)  to  deliver 
an  opinion  how  far  such  a  charge  was  bailable.  And  when  at  length  they 
amed  that  it  was,  they,  however,  annexed  a  condition  of  finding  sureties  for 
the  good  behaviour,  which  still  protracted  their  imprisonment,  the  chief  justice. 
Sir  Nicholas  Hyde,  at  the  same  time  declaring(m)  that  ''  if  they  were  again 

msinitdlfi.  (*)  Book  L  oh.  1. 

(<)  Com.  Jour.  1  Apr.  102B.  (t)  State Tr.TlL  188.  (»)I1)ld.l40. 

"  It  has  been  decided  l^  the  Supreme  Court  of  the  United  States  that  that  tribunal 
hae  authority  to  iBcme  a  habeas  corpus  where  a  person  is  imprisoned  under  the  warrant 
or  order  of  any  other  court.  It  is  in  the  nature  of  a  writ  of  error  to  examine  the  legality 
of  the  commitment.  As  it  is  the  exercise  of  the  appellate  power  of  the  court  to  award 
the  writ,  it  is  within  its  jurisdiction  to  do  so.  It  is  revising  the  efiect  of  the  process  of 
the  inferior  court  under  which  the  prisoner  is  detained,  and  is  not  the  exercise  of 
original  jurisdiction.  But  the  Supreme  Court  has  no  appellate  jurisdiction  in  criminal 
eases  confided  to  it  by  the  laws  of  the  United  States,  and  hence  will  not  grant  a  habeoa 
oopos  where  a  party  has  been  committed  for  a  contempt  .adjudged  by  a  court  of  compe- 
t^t  jurisdiction,  nor  inquire  into  the  sufficiency  of  the  cause  of  commilanent.  Ex  ptrU 
Kearney,  7  Wheat,  38.  Ex  parte  Tobiaa  Watkins,  3  Peters,  193.  S.  C.  7  Peters,  568. 
But  neither  the  Supreme  Court  nor  any  other  court  of  the  United  States,  nor  judge 
thereof  can  issue  a  habeas  corpue  to  bring  up  a  prisoner  who  is  in  custody  under  a  sen- 
tence or  execution  of  a  State  court  for  any  other  purpose  than  to  be  used  m  a  witness. 
&  parte  Dorr,  3  Howard,  103.  The  court  on  a  habeas  eorpue  cannot  look  behind  the 
ventence  where  the  court  hod  jurisdiction.    Johnson  vs.  The  United  States  3  McLean* 
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remanded  for  that  cause  perhaps  the  court  would  not  afterwards  grant  a  liabeas 
corpus,  being  already  made  acquainted  with  the  cause  of  the  imprisonment." 
But  this  was  heard  with  indignation  and  astonishment  by  every  lawyer  pre- 
♦1351  ®^°*'  according  to  Mr.  Selden's  own(w)  account  of  the  matter,  whoso 
J    *re8entment  was  not  cooled  at  the  distance  of  four-and-twenty  years. 

These  pitiful  evasions  gave  rise  to  the  statute  16  Car.  I.  c.  10,  §  8,  whereby 
it  is  enacted  that  if  any  person  be  committed  by  the  king  himself  in  person, 
or  by  his  privy  council,  or  by  any  of  the  members  thereof,  he  shaU  have 
granted  unto  him,  without  any  delay  upon  any  pretence  whatsoever,  a  writ 
of  habeas  corpus,  upon  demand  or  motion  made  to  the  court  of  king's  bench 
or  common  pleas ;  wno  shall  thereupon,  within  three  court-days  afier  the  return 
is  made,  examine  and  determine  the  legality  of  such  commitment,  and  do  what 
to  justice  shall  appertain,  in  delivering,  bailing,  or  remanding  such  prisoner. 
Yet  still,  in  the  case  of  Jenks,  before  almded  to,(o)  who  in  167o  was  committed 
by  the  king  in  council  for  a  turbulent  speech  at  Guildhall,(2>)  new  shifts  and 
devices  were  made  use  of  to  prevent  his  enlargement  by  law,  the  chief  justice 
(as  well  as  the  chancellor)  declining  to  award  a  writ  of  habeas  corpus  ad  sub- 
jiciendum in  vacation,  though  at  last  he  thought  proper  to  award  the  usual  writs 
ad  deliberandum,  &c.f  whereby  the  prisoner  was  discharged  at  the  Old  Bailey. 
Other  abuses  had  also  crept  into  daily  practice  which  had  in  some  measure  de- 
feated  the  benefit  of  this  great  constitutional  remedy.  The  party  imprisoning 
was  at  liberty  to  delay  his  obedience  to  the  first  writ,  and  might  wait  till  a 
second  and  a  third,  called  an  alias  and  a  pluries,  were  issued,  before  he  produced 
the  party,  and  many  other  vexatious  shifts  were  practised  to  detain  state-pri- 
soners in  custody.  But  whoever  will  attentively  consider  the  English  history- 
may  observe  that  the  flagrant  abuse  of  any  power  bv  the  crown  or  its  ministers 
has  always  been  productive  of  a  struggle,  which  either  discovers  the  exercise 
of  that  power  to  be  contrary  to  law,  or  (if  legal)  restrains  it  for  the  future. 
This  was  the  case  in  the  present  instance.  The  oppression  of  an  obscure  indi- 
vidual gave  birth  to  the  famous  habeas  corpus  &ct,  31  Car.  II.  c.  2,  which  is 
*1361  ^r®<l^^^*^y  *con8idered  as  another  magtia  carta(q)  of  the  kingdom;  and  by 
-'  consequence  and  analogy  has  also  in  subsequent  times  reduced  the  general 
method  of  proceedings  on  these  writs  (though  not  within  the  reach  of  that  statute, 
but  issuing  merely  at  the  common  law)  to  the  true  standard  of  law  and  liberty. 

The  statute  itself  enacts,  1.  That  on  complaint  and  request  in  writing 
by  or  on  behalf  of  any  person  committed  and  charged  with  any  crim€, 
(unless  committed  for  treason  or  felony  expressed  in  the  warrant;  or  as  ac- 
cessory, or  on  suspicion  of  being  accessory,  before  the  fact,  to  any  petit- 
treason  or  felony ;  or  upon  suspicion  of  such  petit-treason  or  felony,  {)lainly 
expressed  in  the  warrant ;  or  unless  he  is  convicted  or  charged  in  execution  by 
legal  process,)  the  lord  chancellor  or  any  of  the  twelve  judges,  in  vacation, 
upon  viewing  a  copy  of  the  warrant,  or  affidavit  that  a  copy  is  denied,  shall 
(unless  the  party  has  neglected  for  two  terms  to  apply  to  any  court  for  his 
enlargement;  award  a  hcSeas  corpus  for  such  prisoner,  returnable  immediately 
before  himself  or  any  other  of  the  judges ;  and  upon  the  return  made  shall  dis- 
charge the  party,  if  bailable,  upon  giving  security  to  appear  and  answer  to  the 
accusation  m  the  proper  court  of  judicature.  2.  That  such  writs  shall  be  en- 
dorsed as  panted  m  pursuance  of  this  act,  and  signed  by  the  person  awarding 
them.  8.  That  the  writ  shall  be  returned  and  the  prisoner  brought  up  within  a 
limited  time,  according  to  the  distance,  not  exceedmg  in  any  case  twenty  days. 
4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or  not  delivering  to 
the  prisoner  or  his  agent  within  six  hours  after  demand  a  copy  of  the  warrant  of 
commitment,  or  shifting  the  custody  of  a  prisoner  from  one  to  another  without 
sufficient  reason  or  authority,  (specified  in  the  act,)  shall  for  the  first  olTenco 
forfeit  lOOZ.,  and  for  the  second  offence  2001.,  to  the  party  grieved,  and  be  dis- 

(•)  ■*  BtUm  judictm  (tmc  priwutrtiu,  nttiUhidJbeermiittt  tdaUioribm  hk  utUmntt  etauitum.**    rindic  Mar,  dmm 

rtwripti  illiuM  forengitf  qui  Kbertatit  pernnaUt  ommimodu  tdiU  a J>.  1663. 
vindex  legitimut  est  fere  iUuSf  ustim  ommmodum  paktm  (•)  Pftge  132. 
wrvnuntiatiL  {nd  temper  rimilU)  nobis  parpduo  in  poOerum        (p)  State  Tr.  Til.  471. 

len^vondfim.     Quod,  ut  odiotistimum  juris  pndigium,  '     (fl)  8m  book  L  ch.  1. 
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abled  to  hold  his  office.  5.  That  no  person  once  delivered  by  habeas  corpus 
shall  be  recommitted  for  the  same  offence,  on  penalty  of  500?.  6.  That  every 
person  committed  for  treason  or  felony  shall,  if  he  requires  it  the  first  week  of 
the  next  term,  or  the  first  day  of  the  next  session  of  *oyer  and  ter-  r^ioy 
nineTy  be  indicted  in  that  term  or  session,  or  else  admitted  to  bail :  ^ 
unless  the  king's  witnesses  cannot  be  produced  at  that  time  :  and  if  acquitted, 
or  if  not  indicted  and  tried  in  the  second  term  or  session,  he  shall  be  dis- 
charged from,  his  imprisonment  for  such  imputed  offence :  but  that  no  person, 
after  the  assizes  shall  be  open  for  the  county  in  which  he  is  detained,  shall  be 
removed  by  habeas  corpus^  till  after  the  assizes  are  ended,  but  shall  be  left  to  the 
justice  of  the  judges  of  assize.  7.  That  any  such  prisoner  may  move  for  and 
obtain  his  habeas  corpus  as  well  out  of  the  chancery  or  exchequer  as  out  of  the 
king's  bench  or  common  pleas ;  and  the  lord  chancellor  or  judges  denying  the 
8ame,  on  sight  of  the  warrant  or  oath  that  the  same  is  refused,  forfeit  severally 
to  the  party  grieved  the  sum  of  500Z.  8.  That  this  writ  of  habeas  corpus  shall 
run  into  the  counties  palatine,  cinque  porta,  and  other  privileged  places,  and 
the  islands  of  Jersey  and  Guernsey.  9.  That  no  inhabitant  of  England  (except 
persons  contracting,  or  convicts  praying,  to  be  transported,  or  having  committed 
some  capital  offence  in  the  place  to  which  they  are  sent)  shall  be  sent  prisoner 
to  Scotland,  Ireland,  Jersey,  Guemsejr,  or  any  places  beyond  the  seas,  within  or 
without  the  king's  dominions,  on  pain  that  the  party  committing,  his  advisers, 
aiders,  and  assistants,  shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than 
500/.,  to  be  recovered  with  treble  costs ;  shall  be  disabled  to  bear  any  office  of 
trust  or  profit;  shall  incur  the  penalties  of  prcEmunire;  and  shall  be  incapable 
of  the  kind's  pardon. 

This  is  the  substance  of  that  great  and  important  statute :  which  extends  (we 
may  observe)  only  to  the  case  of  commitments  for  such  criminal  charge,  as  can 
produce  no  inconvenience  to  public  justice  by  a  temporary  enlargement  of  the 
prisoner:  all  other  cases  of  \inju8t  imprisonment  being  left  to  the  habeas  corpus 
at  common  law.  But  even  upon  writs  at  the  common  law  it  is  now  expected 
by  the  court,  agreeable  to  antient  precedonts(r)  and  the  spirit  of  the  act  of  par- 
liament, that  the  writ  should  be  immediately  obeyed,  without  waiting  for  any 
^alias  or  pluries;  otherwise  an  attachment  will  issue.  By  which  avlmirable  p^-.  no 
regulations,  judicial  as  well  as  parliamentary,  the  remedy  is  now  com-  »- 
plete  for  removing  the  injury  of  unjust  and  illegal  confinement.  A  remedy  the 
more  necessary,  because  the  oppression  does  not  always  arise  from  the  il^ 
nature,  but  sometimes  from  the  mere  inattention,  of  government.  For  it  fire 
quently  happens  in  foreign  countries  (and  has  happened  in  England  during  tern 
porary  8uspensions(s)  of  the  statute)  that  persons  apprehended  upon  suspicion 
iiave  suffered  a  long  imprisonment,  merely  because  they  were  forgotten." 

The  satisfactory  remedy  for  this  injury  of  fistlse  imprisonment,  is  by  an  action 

(r)  4  Burr.  860.  (•)  Seo  txwk  i.  page  136. 

"  Besides  the  efficacy  of  the  writ  of  habeas  corpus  in  liberating  the  subject  from  illegal 
confinement  in  a  public  prison,  it  also  extends  its  influence  to  remove  every  ui^'ust 
restraint  of  personal  freedom  in  private  life,  though  imposed  by  a  husband  or  a  father ; 
bat  when  women  or  infants .  are  brought  before  the  court  by  a  habeas  corpus^  the  court 
will  only  set  them  free  from  an  unmerited  or  unreasonable  confinement,  and  will  not 
determine  the  validity  of  a  marriage,  or  the  right  to  the  guardianship,  but  will  leave 
them  at  liberty  to  choose  where  they  will  go;  and  if  there  be  any  reason  to  apprehend 
that  they  will  be  seized  in  returning  from  the  court,  they  will  be  sent  home  under  the 
protection  of  an  officer.  But  if  a  child  is  too  young  to  have  any  discretion  of  its  own, 
then  the  court  will  deliver  it  into  the  custody  of  its  parent  or  the  person  who  appears  to 
he  its  legal  guardian.  See  3  Burr.  1434,  where  all  the  prior  cases  are  considered  by  lord 
Kanafield.  In  a  late  case  (Moore  and  Fitzgibbon)  the  court  refused  to  permit  an  inquiry 
whether  a  child  born  during  wedlock  was  the  onspring  of  the  former  or  the  latter,  but 
on  a  writ  of  habeas  corpus  directed  that  the  child,  an  infant  under  three  years  of  age, 

should  be  restored  to  the  former,  who  was  the  husband  of  the  child's  mother.    M.  T. 

1825,  K.  B. 
If  an  equivocal  return  is  made  to  a  habeas  corpus,  the  court  will  immediately  grant  an 

•ttachment,    6  T.  R.  89.— Chbistiak. 
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of  trespass  vi  et  armis,  usualljr  called  an  action  of  false  imprisonment ;  which  ia 

feneraUy,  and  almost  unavoidably,  accompanied  with  a  charge  of  assault  and 
atteiy  also ;  and  therein  the  party  shall  recover  damages  for  the  injury  he  has 
received ;  and  also  the  defenaant  is,  as  for  all  other  injuries  committed  with 
force,  or  vi  et  armis,  liable  to  pay  a  fine  to  the  king  for  the  violation  of  the  publio 
peace." 

III.  With  regard  to  the  third  absolute  right  of  individuals,  or  that  of  private 
property,  though  the  enjoyment  of  it,  when  acquired,  is  strictly  a  personal  right ; 
yet  as  its  nature  and  original,  and  the  means  of  its  acquisition  or  loss,  fell  more 
directly  under  our  second  general  division,  of  the  rights  of  things;  and  as,  of 
course,  the  wrongs  that  aflfect  these  rights  must  be  referred  to  the  corresponding 
division  in  the  present  book  of  our  commentaries  j  I  conceive  it  will  be  more 
commodious  and  easy  to  consider  together,  rather  than  in  a  separate  view,  the 
injuries  that  may  be  offered  to  the  enjoyment,  as  well  as  to  the  rights,  of  property. 
A.nd  therefore  I  shall  here  conclude  the  head  of  injuries  affecting  the  absolute 
li^ts  of  individuals. 

We  are  next  to  contemplate  those  which  affect  their  relative  rights;  or  such  as 

are  incident  to  persons  considered  as  members  of  society,  and  connected  to  each 

*1391     ^^^^^  ^y  various  *ties  and  relations;  and,  in  particular,  such  injuries  as 

J     may  be  done  to  persons  under  the  four  following  relations:  husband 

and  wife,  parent  and  child,  guardian  and  ward,  master  and  servant. 

I.  Injuries  that  may  be  offered  to  a  person,  considered  as  a  husband,  are 
principally  three :  abduction,  or  taking  away  a  man's  wife ;  adultery,  or  criminal 
conversation  with  her;  and  beating  or  otherwise  abusing  her.  1.  As  to  the 
first  sort,  abduction,  or  taking  her  away,  this  may  either  he  by  fraud  and  per- 
suasion, or  open  violence:  though  the  law  in  both  cases  supposes  force  and 
constraint,  the  wife  having  no  power  to  consent;  and  therefore  gives  a  remedy 
bv  writ  of  ravishment,  or  action  of  trespass  vi  et  armis,  de  uxore  rapta  et  abducta,(t) 
This  action  lay  at  the  common  law;  and  thereby  the  htisband  shall  recover,  not 
the  possession (m)  of  his  wife,  but  damages  for  taking  her  away :  and  by  statute 
Westm.  1,  3  Edw.  I.  c.  13,  the  offender  shall  also  be  imprisoned  two  years,  and 
be  fined  at  the  pleasure  of  the  kin^.  Both  the  king  and  the  husband  may  there- 
fore have  this  action  ;(m?)  and  the  husband  is  also  entitled  to  recover  damages  in 
an  action  on  the  case  against  such  as  persuade  and  entice  the  wife  to  live  se- 
parate from  him  without  a  sufficient  cause.(a:)  The  old  law  was  so  strict  in  this 
point,  that  if  one's  wife  missed  her  way  upon  the  road,  it  was  not  lawful  for 
another  man  to  take  her  into  his  house,  unless  she  was  benighted  and  in  danger 
of  being  lost  or  drowned  ;(y)  but  a  stranger  might  carry  ner  behind  him  on 
horseback  to  market  to  a  justice  of  the  peace  for  a  warrant  against  her  husband, 
or  to  the  spiritual  court  to  sue  for  a  divorce.(2rJ  2.  Adultery,  or  criminal  conver- 
sation with  a  man's  wife,  though  it  is,  as  a  pb  olic  crime,  left  by  our  lawb  to  the 
coercion  of  the  spiritual  courts ;  yet,  considered  as  a  civil  injurv,  (and  surely 
there  can  be  no  greater,)  the  law  gives  a  satisfaction  to  the  husbUnd  for  it  by 
action  of  trespass  vi  et  armis  against  the  adulterer,  wherein  the  damages  reco- 
*1401  ^^^^^  *^®  usually  *  very  large  and  exemplary.  But  these  are  properly 
J  increased  and  diminished  by  circumstances  ;(a)  as  the  rank  and  fortune 
of  the  plaintiff  and  defendant;  the  relation  or  connection  between  them;  the 
seduction  or  otherwise  of  the  wife,  founded  on  her  previous  behaviour  and  cha- 
racter; and  the  husband's  obligation,  by  settlement  or  otherwise,  to  provide  for 
those  children,  which  he  cannot  but  suspect  to  be  spurious.  In  this  case,  and 
upon  indictments  for  polygamy,  a  marriage  in  fact  must  be  proved ;  though 
generally,  in  other  cases,  reputation  and  cohabitation  are  sufficient  evidence  of 

(i)  F.  N.  B.  W.  (»)  Bio.  Abr.  tit  TretpaUf  213. 

(»)  2  Inst.  434.  (>;  Bro.  Abr.  207,  440. 

(•)  Ibid.  (•)  Law  of  NUi  Prius,  28. 
(•)lAworJV2n'/ViN«,74. 

"Since  the  Common-Law  Procedure  Act,  1852,  this  fine  to  the  king  (for  which 
Formerly  judgment  was  awarded  by  the  court  as  a  matter  of  form)  no  longer  appears  in 
(he  judgment.— Stewart. 
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marriage. (6)  The  third  injury  is  that  of  beating  a  man's  wife,  or  otherwise  ill 
using  her ;  for  which,  if  it  be  a  common  assault,  battery,  or  imprisonment,  the 
Jaw  gives  the  nsnal  remedy  to  recover  damages,  by  action  of  trespass  vi  et  armis. 
which  must  be  brought  in  the  names  of  the  husband  and  wife  jointly;  but  if  the 
beating  or  other  mal-treatment  be  very  enormous,  so  that  thereby  the  husband 
18  deprived  for  any  time  of  the  company  and  assistance  of  his  wife,  the  law  then 
gives  him  a  separate  remedy  by  an  action  of  trespass,  in  nature  of  an  action  upon 
the  ease,  for  tkia  ill  usage,  per  quod  consortium  amisit;  in  which  he  shall  recover 
a  satisfaction  in  damages.Cc) 

n.  Injuries  that  may  be  offered  to  a  person  considered  in  the  relatioa  of  a 
jwrenf*  were  likewise  of  two  kinds :  1.  Abductiony  or  taking  his  children  away; 
and,  2.  Marrying  his  son  and  heir  without  the  father's  consent,  whereby  during 
the  continuance  of  the  military  tenures  he  lost  the  value  of  his  marriage.  But 
this  last  injury  is  now  ceased,  together  with  the  right  upon  which  it  was  grounded ; 
for,  the  father  bein^  no  longer  entitled  to  the  value  of  the  marriage,  the  marry- 
ing his  heir  does  him  no  sort  of  injury  for  which  a  civil  action  will  lie.  As  to 
the  other,  of  abduction,  or  taking  away  the  children  from  the  father,  that  is  also 
a  matter  of  doubt  whelier  it  be  a  civil  injury  or  no ;  for,  before  the  abolition  of 
the  tenure  in  chivaliy,  it  was  equally  a  douDt  whether  an  action  would  lie  for 
taking  and  carrying  away  *any  other  child  besides  the  heir;  some  hold-  j-  ^^  i  ^ 
ing  that  it  would  not,  upon  the  supposition  that  the  only  ground  or  ^ 
cause  of  action  was  losing  the  value  of  the  heir's  marriage ;  and  others  holding 
that  an  action  would  lie  for  taking  away  any  of  the  children,  for  that  the  parent 
hath  an  interest  in  them  all,  to  provide  for  their  education.(rf)  If,  therefore, 
before  the  abolition  of  these  tenures,  it  was  an  injury  to  the  father  to  take  away 
the  rest  of  his  children,  as  well  as  his  heir,  (as  I  am  inclined  to  think  it  was,)  it 
still  remains  an  injury,  and  is  remediable  by  writ  of  ravishmevit  or  action  of  tre^ 

(•)  But.  2067.  (•)  Oro.  Jac  601»  688.  (<<)  Cro.  JQli.  770. 

*See  in  general,  Bao.  Abr.  Master  k  Servant,  0.  Selw.  N.  P.  Master  k  Servant.  It  has 
been  disputed,  but  the  better  opinion  is,  that  the  father  has  an  interest  in  his  legitimate 
child,  sufficient  to  enable  him  to  support  an  action  in  that  character,  for  takingme  child 
away,  he  beinj  entitled  to  the  custody  of  it.  Cro.  Eliz.  770.  23  Vin.  451.  2  P.  Wms.  116. 
3  Co.  38.  5  East,  221.  No  modern  instance,  however,  of  such  action  can  be  adduced ; 
and  it  is  now  usual  for  the  father  to  bring  his  action  for  any  ii\jury  done  to  his  child,  as 
for  debauching  her,  or  beating  him  or  her,  in  the  character  of  master,  per  auod  servitium 
amisUy  in  which  case  some  evidence  must  be  adduced  of  service.    5  T.  R.  360,  361. 

In  an  action  for  debauching  plaintiff's  daughter,  as  his  servant,  it  is  necessary  to  prove 
her  residence  with  him ;  and  some  acts  of  service,  though  the  most  trifling,  are  sufficient. 
See  2  T.  R.  167.  2  N.  R.  476.  6  East,  387.  It  is  unnecessary  to  prove  any  contract  of 
serrice.  Peake's  R.  253.  But  if  the  seduction  take  place  while  she  is  residing  elsewhere, 
and  she  in  consequence  return  to  her  father,  he  cannot  maintain  the  action,  (5  East,  45,) 
unless  she  be  absent  with  his  consent,  and  with  the  intention  of  returning;,  although  she 
be  of  ase,  (ib.  47,  n ;)  or  if  the  defendant  engaged  her  as  his  servant,  and  mduced  her  to 
liye  in  his  noHse  as  such,  with  intent  to  seduce  her.  .  2  Starkie  Rep.  493.  If  she  live  in 
another  family,  the  person  with  whom  she  resides  may  maintain  the  action,  (11  East,  24. 
5  East,  45.  2  T.  R.  4 ;)  and  the  jury  are  not  limited  in  their  verdict  to  the  mere  loss  of 
service.  11  East,  24.  The  daughter  is  a  competent  witness,  (  2  Stra.  1064,)  and,  though 
not  essential,  the  omission  to  call  her  would  be  open  to  observation.  Holt's  R.  451.  Ex- 
penses actually  incurred  should  be  proved,  and  a  physician's  fee,  unless  actually  paid, 
cannot  be  recovered.  1  Starkie  R.  287.  The  state  and  situation  of  the  family  at  tho 
time  should  be  proved  in  aggravation  of  damages,  (3  Esp.  R.  119 ;)  and,  if  so,  that  the 
defendant  professed  to  visit  the  family  and  was  receivecf  as  the  smtor  of  the  daughter. 
5  Price,  641.  It  has  been  said  that  evidence  to  prove  that  defendant  prevailed  by  n 
promise  of  marriage  is  inadmissible.  3  Camp.  519.  Peake  L.  E.  355.  See  5  Price,  641. 
ibid  no  evidence  of  the  daughter's  general  character  for  chastity  is  admissible,  unless  it 
»  impugned.  1  Gamp.  460.  8  Camp.  519.  The  defendant  may,  in  mitigation  of  da- 
mages, adduce  any  evidence  of  the  improper,  negligent,  and  imprudent  conduct  of  the 
plaintiff  himself;  as  where  he  knew  that  defendant  was  a  married  man,  and  allowed  his 
visits  in  the  probability  of  a  divorce,  lord  Kenyon  held  the  action  could  not  be  main- 
tained. Peake  R.  240.  And  evidence  may  be  given,  on  an  inouisition  of  damages  in  an 
action  for  seduction,  that  the  defendant  visited  at  the  plaintiff's  house  for  the  purpose 
of  paying  his  addresses  to  the  daughter,  with  an  intention  of  marriage.  5  Price,  641.*^ 
Chittt. 

99 


Digitized  by  VjOOQ IC 


141  PRIVATE  WBONGS.  [Book  IU. 

pass  vi  et  armis,  de  flio,  vd  filia,  rapto  vd  abducto;(e)  in  the  same  manner  as  the 
husband  maf  have  it  on  account  of  the  abduction  of  his  wife. 

III.  Of  a  Bimilar  nature  to  the  last  is  the  relation  of  guardian  and  ward;  a^d 
the  like  actions  mtUatis  mutandis,  as  are  siven  to  fathers,  the  guardian  also  has 
for  recovery  of  damages,  when  his  ward  is  stolen  or  ravished  away  iVom  him.(/) 
And  though  guardianship  in  chivalry  is  now  totally  abolished,  which  was  the 
only  benencialkind  of  guardianship  to  the  guardian,  yet  the  ^ardian  in  socage 
was  always(^)  and  is  still  entitled  to-«n  action  of  ravishment,  if  his  ward  or  pupil 
be  taken  from  him ;  but  then  he  must  account  to  his  pupil  for  the  damages  which 
he  so  recovers/ A)  And,  as  a  guardian  in  socage  was  also  entitled  at  common 
law  to  a  writ  or  right  of  ward,  de  custodia  terr<B  et  hoeredis,  in  order  to  recover  the 
possession  and  custody  of  the  iniant,(i)  so  I  apprehend  that  he  is  still  entitled  to 
sue  out  this  antiquated  right.  But  a  more  speedy  and  summary  method  of  re- 
dressing all  complaints  relative  to  wards  and  guardians  hath  of  Late  obtained  by 
an  appUcation  to  the  court  of  chancery  ]  which  is  the  supreme  guardian,  and 
has  tne  superintendent  jurisdiction,  of  all  the  infants  in  the  kingdom.  And  it  is 
expressly  provided  by  statute  12  Car.  II.  c.  24  that  testamentary  guardians  may 
*1421  ''^^i'^**^'^  ^^  action  of  ravishment  or  trespass,  for  recovery  of  *any  of 
^  their  wards,  and  also  for  damages  to  be  applied  to  the  use  and  benefit 
of  the  infants.(/:) 

lY.  To  the  relation  between  master  and  servant,  and  the  rights  accruing 
therefh)m,  there  are  two  species  of  injuries  incident.  The  one  is,  retaining 
a  man's  hired  servant  before  his  time  is  expired ;  the  other  is,  beating  or  con- 
fining him  in  such  a  manner  that  he  is  not  able  to  perform  his  work.  As 
to  the  first,  the  retaining  another  person's  servant  danng  the  time  he  has  agreed 
to  serve  his  present  master ;  this,  as  it  is  an  ungentlemanlike,  so  it  is  also  an 
illegal,  act.  For  every  master  has  by  his  contract  purchased  for  a  valuable  con- 
sideration the  service  of  his  domestics  for  a  limited  time :  the  inveigling  or  hiring 
his  servant,  which  induces  a  breach  of  this  contract,  is  therefore  an  injury  to 
the  master;  and  for  that  injury  the  law  has  given  him  a  remedy  by  a  special 
action  on  the  case ;  and  he  may  also  have  an  action  against  the  servant  for  the 
non-performance  of  his  agreement,(^  But,  if  the  new  master  was  not  apprised 
of  the  former  contract,  no  action  lies  against  him,(m)  unless  he  refuses  to  restore 
the  servant,  upon  demand.  The  other  point  of  injury  is  that  of  beating,  con- 
fining, or  disabling  a  man's  servant,  which  depends  upon  the  same  principle  as 
the  last ;  viz.,  the  property  which  the  master  has  by  his  contract  acquired  in  the 
labour  of  the  servant.  In  this  case,  besides  the  remedy  of  an  action  of  battery 
or  imprisonment,  which  the  servant  himself  as  an  individual  may  have  against 
the  aggressor,  the  master  also,  as  a  recompense  for  his  immediate  loss,  may  main- 
tain an  action  of  trespass  in  et  armis;  in  which  he  must  allege  and  prove  the 
special  damage  he  has  sustained  by  the  beating  of  his  servant,  per  quod  servitivm 
amisit;(n)  and  then  the  jury  will  make  him  a  proportionable  pecuniary  satis- 
fiiction.*    A  similar  practice  to  which  we  find  also  to  have  obtained  among 


(•)  p.  N.  B.  00.  (*)  2  P.  Wbm.  108. 

(/)  r.  N.  B.  UO.  (')  F.  N.  B.  Ib7. 

(#)Ibld.  («)lbid.    WiDcli.6L 

(A)  Hale  on  F.  N.  B.  lao.  (•)9Kep.ll3.    101 


(«)  F.  N.  B.  189. 


^  Even  in  case  of  debauching,  beating,  or  ii^juring  a  child,  the  father  cannot  sue  with- 
out alleging  and  proving  that  he  sustained  some  loss  of  service,  or  at  least  that  he  was 
obliged  to  incur  expense  in  endeavouring  to  cure  his  child.  5  East,  45.  6  East,  391. 
11  East,  23.  Sir  T.  Raym.  259.  And  if  it  appear  in  evidence  that  the  child  was  of  such 
tender  years  as  to  be  incapable  of  affording  any  assistance,  then  be  cannot  sustain  any 
action.  The  rules  and  principles  in  support  of  this  doctrine  were  elucidated  in  the  re- 
cent oa«e  of  Hall  vs.  Hollander,  decided  14th  November,  1825,  M.  T.,  and  in  which  the 
plaintiff  declared  in  trespass  for  driving  a  chaise  on  the  highway  against  plaintiff's  son 
and  servant,  by  means  whereof  he  was  thrown  down  and  his  skull  fractured. 

The  lord  chief-justice  was  of  opinion  that  the  action  could  not  be  maintained  in  this 
form,  inasmuch  as  the  declaration  was  founded  upon  the  loss  of  the  services  of  a  child 
•rho,  from  his  tender  vears,  (being  only  two  years  of  a^e,)  was  incapable  of  performing 
nny  acta  of  service,  and  therefore  directed  a  nonsuit ;  which  was  confirmed  by  the  court. — 
Ohittt. 
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the  Athenians ;  where  masters  were  entitled  to  an  action  against  snch  as  beat  or 
ill  treated  their  servants. (^o)* 

♦We  may  observe  that  m  these  relative  injuries,  notice  is  only  taken  r*i4Q 
of  the  wrong  done  to  the  superior  of  the  parties  related,  by  the  breach  ^ 
and  dissolution  of  either  the  relation  itsefr,  or  at  least  the  advantages  accruing 
therefrom ;  while  the  loss  of  the  inferior  by  such  injuries  is  totally  unregarded. 
One  reason  for  which  may  be  this :  that  the  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance  of  the  superior,  as  the  superior  is  held  to 
have  in  those  of  the  inferior;  and  therefore  the  inferior  can  suffer  no  loss  or  in- 
jury. The  wife  cannot  recover  damages  for  beating  her  husband,  for  she  hath 
DO  Beparate  interest  in  any  thing  during  her  coverture.  The  child  hath  no  pro- 
perty in  his  father  or  guardian ;  as  they  have  in  him,  for  the  sake  of  giving  him 
education  and  nurture.  Yet  the  wife  or  the  child,  if  the  husband  or  parent  be 
slain,  have  a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature 
of  a  civil  satisfaction ;  which  is  called  an  appeal,^  and  which  will  be  considered 
in  the  next  book.  And  so  the  servant,  whose  master  is  disabled,  does  not 
thereby  lose  his  maintenance  or  wages.  He  had  no  property  in  his  master ;  and 
if  he  receives  his  part  of  the  stipulated  contract,  ne  suffers  no  injury,  and  is 
therefore  entitled  to  no  action,  for  any  battery  or  imprisonment  which  such 
master  may  happen  to  endure." 

(•)  Pott  Antiq.  b.  L  c  26. 

"It  appears  to  be  a  remarkable  omission  in  the  law  of  England,  which  with  such  scru- 
pulous solicitude  guards  the  rights  of  individuals  and  secures  the  morals  and  good  order 
of  the  community,  that  it  should  have  afforded  so  little  protection  to  female  chastitv* 
It  ift  true  that  it  has  defended  it  by  the  punishment  of  death,  from  force  and  violence, 
but  has  left  it  exposed  to  perhaps  greater  danger  from  the  artifices  and  solicitations  of 
seduction.  In  no  case  whatever,  unless  she  has  had  a  promise  of  marriage,  can  a  woman 
herself  obtain  any  reparation  for  the  injury  she  has  sustained  from  the  seducer  of  her 
virtue.  And  even  where  her  weakness  and  credulity  have  been  imposed  upon  by  the  . 
most  solemn  promises  of  marriage,  unless  they  have  been  overheard  or  made  in  writing, 
Bhe  cannot  recover  any  compensation,  being  incapable  of  giving  evidence  in  her  own 
caose.  Nor  can  a  parent  maintain  any  action  in  the  temporal  courts  against  the  person 
vho  has  Hone  this  wrong  to  his  family,  and  to  his  honour  and  happiness,  but  by  stating 
and  proving  that  from  the  consequences  of  the  seduction  his  daughter  is  less  able  to 
assist  him  as  a  servant,  or  that  the  seducer,  in  the  pursuit  of  his  daughter,  was  a  tres- 
passer upon  his  premises.  Hence  no  action  can  be  maintained  for  the  seduction  of  a 
daughter,  which  is  not  attended  with  a  loss  of  service  or  an  iiyury  to  property.  There- 
fore, in  that  action  for  seduction  which  is  in  most  general  use,  viz.,  a  per  quod  servitktm 
amisU,  the  father  must  prove  that  his  daughter,  when  seduced,  actually  assisted  in  some 
degree,  however  inconsiderable,  in  the  housewifery  of  his  family ;  and  that  she  has  been 
rendered  less  serviceable  to  him  by  her  pregnancy ;  or  the  action  would  probably  be  sus- 
tained upon  the  evidence  of  a  consumption,  or  any  other  disorder,  contracted  by  tlie 
daughter,  in  oonsequence  of  her  seauction,  or  of  her  shame  and  sorrow  for  the  violation 
of  her  honour.  It  is  immaterial  what  is  the  age  of  the  daughter ;  but  it  is  necessary  that 
at  the  time  of  the  seduction  she  should  be  living  in,  or  be  considered  part  of,  her  father's 
&mily.  4  Burr.  1878.  3  Wils.  18.  It  should  seem  that  this  action  may  be  brought  by  a 
grandfather,  brother,  uncle,  aunt,  or  any  relation  under  the  protection  of  whom,  in  loco 
pcamtiSf  a  woman  resides,  especially  if  the  ease  be  such  that  she  can  bring  no  action 
herself;  hut  the  courts  would  not  permit  a  person  to  be  punished  twice  by  exemplary 
damages  for  the  some  imury.    2  T.  B.  4 

Another  action  for  seauction  is  a  common  action  for  trespass,  which  may  be  brought 
when  the  seducer  has  illegally  entered  the  father's  house ;  in  which  action  the  debauch- 
ing his  daughter  may  be  stated  and  proved  as  an  aggravation  of  the  trespass.  2  T.  R. 
166.  Or  where  the  seducer  carries  off  the  daughter  nrom  the  father's  house,  an  action 
niight  he  brought  for  enticing  away  his  servant, — ^though  I  have  never  known  an  instance 
<rfan  action  of  this  nature. 

In  the  two  last-mentioned  actions  the  seduction  may  be  proved,  though  it  may  not 
have  heen  followed  by  the  consequences  of  pregnancy. 

These  are  the  only  actions  which  have  been  extended  by  the  modem  ingenuity  of  the 
courts  to  enable  an  unhappy  parent  to  recover  a  recompense,  under  certain  circum- 
■tances,  for  the  iiyury  he  has  sustained  by  the  seduction  of  his  daughter. — Chbistian. 

■  Now  abolished,  by  statute  69  Greo.  III.  c.  46. — Chittt. 

*The  frife  or  the  child,  if  the  husband  or  parent  were  slain,  had,  indeed,  until  lately, 
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CHAPTER  IX. 

OF  INJURIES  TO  PERSONAL  PROPERTY. 

*1441  *^^  *^®  preceding  chapter  we  considered  the  wrongs  or  injui-ies  that 
J  affected  the  rights  of  persons,  either  considered  as  individuals,  or  as  re- 
lated to  each  other;  and  are  at  present  to  enter  npon  the  discussion  of  such 
injuries  as  affect  the  rights  of  property,  together  with  the  remedies  which  the 
law  has  given  to  repair  or  redress  them.     • 

And  here  again  we  must  follow  our  former  division(a)  of  property  into  per- 
sonal and  real :  personal,  which  consists  in  goods,  money,  and  all  other  movable 
chattels,  and  things  thereunto  incident ;  a  property  which  may  attend  a  man's 
person  wherever  he  goes,  and  from  thence  receives  its  denomination :  and  real 
property,  which  consists  of  such  things  as  are  permanent,  fixed,  and  immovable ; 
as  lands,  tenements,  and  hereditaments  of  all  kinds,  which  are  annexed  to  the 
person,  nor  can  be  moved  from  the  place  in  which  they  subsist. 
*14*S1  *First,  then,  we  are  to  consider  the  injuries  that  majr  be  offered  to  the 
J  rights  of  personal  property ;  and,  of  these,  first  the  rights  of  personal 
property  in  possession,  and  then  those  that  are  in  action  only.(6) 

I.  The  rights  of  personal  property  in  possession  are  liable  to  two  species  of 
injuries :  the  amotion  or  deprivation  of  that  possession ;  and  the  abuse  or  damage 
of  the  chattels  while  the  possession  continues  in  the  legal  owner.  The  former, 
or  deprivation  of  possession,  is  also  divisible  into  two  branches ;  the  unjust  and 
unlawful  taking  them  away;  and  the  unjust  detaining  them,  though  the  original 
taking  might  be  lawful. 

1.  And  first  of  an  unlawful  taking.  The  right  of  property  in  all  external 
things  being  solely  acquired  by  occupancy,  as  has  been  formerly  stated, 
and  preserved  and  transferred  by  grants,  deeds,  and  wills,  which  are  a  con- 
tinuation of  that  occupancy;  it  follows,  as  a  necessary  consequence,  that  when  I 
have  once  gained  a  rightful  possession  of  any  goods  or  chattels,  either  by  a  just 
occupancy  or  by  a  legal  transfer,  whoever  either  by  fraud  or  force  dispossesses 
me  of  them,  is  guilty  of  a  transgression  against  the  law  of  society,  which  is  a 
kind  of  secondary  law  of  nature.  For  there  must  be  an  end  of  all  social  com- 
*  merce  between  man  and  man,  unless  private  possessions  be  secured  from  unjust 
invasions :  and,  if  an  acquisition  of  goods  by  either  force  or  fraud  were  allowed 
to  be  a  sufficient  title,  all  property  would  soon  be  confined  to  the  most  strong, 
or  the  most  cunning ;  and  the  weak  and  simple-minded  part  of  mankind  (which 
is  by  far  the  most  numerous  division)  could  never  be  secure  of  their  possessions. 

The  wrongful  taking  of  goods  being  thus  most  clearly  an  injury,  the  next  con- 
sideration is,  what  remedy  the  law  of  England  has  given  for  it.  And  this  is,  in 
the  first  place,  the'  restitution  of  the  goods  themselves  so  wrongfully  taken,  with 
♦1461  *d*>^^g®8  ^or  ^^®  ^^ss  sustained  by  such  unjust  invasion;  which  is 
J  effected  by  action  of  replevin;  an  institution  which  the  Mirror(c)  as- 
cribes to  Glanvil,  chief  justice  to  king  Henry  the  Second.  This  obtains  only  in 
one  instance  of  an  unlawM  taking,  that  of  a  wrongfVd  distress  -}  and  this  and 

(•)  See  book  U. ch.  2.  (*) Book  U. eh.  25.  (^0.2»{«. 

a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature  of  a  civil  satisr 
faction,  which  was  called  an  appeal.  See  Public  Wrongs,  vol.  iv.  o.  27.  Ashford  vs. 
Thornton,  1  B.  &  A.  405. 

This  ia  now  abolished,  (59  Geo.  III.  c.  46 ;)  but  they  can  recover  damages  for  the 
injury  sustained  by  the  death  of  the  husband  or  parent,  under  the  9  &  10  Vict.  o.  93.— 
Stewart. 

*  While  the  general  rule  in  the  United  States  accords  with  the  law  as  established  in 
England,  that  replevin,  though  not  confined  to  cases  of  distress  for  rent,  only  lies  where 
til  ere  has  been  an  unlawful  taking,  (Pioigburn  vs.  Patridge,  7  Johns.  140.  Byrd  v^. 
0  Ilanlin,  1  Kep.  Con.  Ct.  401.  Daggett  vs.  Robbins,  2  Blackf.  415.  Wright  vs.  Arm- 
strong, Brun.  130.  Rector  vs.  Chevalier,  1  Missouri,  345,)  yet  in  some  of  the  States  it  i» 
allowed  and  used  as  a  remedy  wherever  one  man  claims  goods  in  the  possession  of  an- 
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the  action  of  detintte  (of  which  I  shall  presently  say  more)  are  almost  tne  only 
actions  in  which  the  actual  specific  possession  of  the  identical  personal  chattel 
is  restored  to  the  proper  owner.  For  things  personal  are  looted  upon  by  the 
law  as  of  a  nature  so  transitory  and  perishable,  that  it  is  for  the  most  part  impos- 
sible either  to  ascertain  their  identity,  or  to  restore  them  in  the  same  condition  as 
when  they  came  to  the  hands  of  the  wrongful  possessor.  And,  since  it  is  a  maxim 
that  "fee  neminem  cogit  ad  vana,  sen  impossibilia"  it  therefore  contents  itself  in 
general  with  restoring,  not  the  thing  itself,  but  a  pecuniary  equivalent,  to  the 
party  injured ;  by  giving  him  a  satisfaction  in  damages.  But  in  the  case  of  a 
distresSj  the  goods  are  from  the  first  taking  in  the  custody  of  the  law,  and  not 
merelv  in  that  of  the  distrainor ;  and  therefore  they  may  not  only  be  identified, 
but  also  restored  to  their  first  possessor,  without  any  material  change  in  their 
condition.  And,  being  thus  in  the  custody  of  the  law,  the  taking  them  back  by 
force  is  looked  upon  as  an  atrocious  injury,  and  denominated  a  rescouSy  for  which 
the  distrainor  has  a  remedy  in  damages,  either  by  writ  of  rescouSy^d)  in  case  they 
were  going  to  the  pound,  or  by  writ  de  parco  fracto,  or  pound'breachy(€!)  in  case 
they  were  actually  impounded.  He  may  also  at  his  option  bring  an  action  on 
the  case  for  this  injury;  and  shall  therein,  if  the  distress  were  taken  for  rent, 
recover  treble  damages.(/)  The  term  rescous  is  likewise  applied  to  the  forcible 
delivery  of  a  defendant,  when  arrested,  from  the  officer  who  is  carrying  him  to 
prison.  In  which  circumstances  the  plaintiff  has  a  similar  remedy  by  action  on 
the  case,  or  of  rescous:(g)  or,  if  the  sheriff  makes  a  return  of  such  "^^reS"  r4ci47 
cofujs  to  the  court  out  of  which  the  process  issued,  the  rescuer  will  be  ^ 
pnnished  by  attachment.(A) 

An  action  of  replevin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  I  said,  upon  a  distress  taken  wrongfully  and  without 
sufficient  cause ;  being  a  re-delivery  of  the  pledge,(i^  or  thing  taken  in  distress, 
to  the  owner,  upon  his  giving  security  to  try  the  right  of  the  distress,  and  to 
restore  it  if  the  right  be  adjudged  against  him  i{j)  after  which  the.  distrainor 
may  keep  it  till  tender  made  of  sufficient  amends ;  but  must  then  re-deliver 
it  to  the  owner.(A)  And  formerly,  when  the  party  distrained  upon  intended  to 
dispute  the  right  of  the  distress,  he  had  no  other  process  by  the  old  common 
law  than  by  a  writ  of  replevin,  replegiari  facias  ;(l)  which  issued  out  of 
chancery,  commanding  the  sheriff  to  deliver  the  distress  to  the  owner,  and 
afterwards  to  do  justice  in  respect  of  the  matter  in  dispute  in  his  own  county- 
court.  But  this  being  a  tedious  method  of  proceeding,  the  beasts  or  other 
goods  were  long  detained  from  the  owner,  to  his  great  loss  and  damage.(m) 
For  which  reason  the  statute  of  Marlbridge(»)  directs  that  (without  suing 
a  writ  out  of  the  chancery)  the  sheriff  immediately  upon  plaint  to  him 
made  shall  proceed  to  replevy  the  goods.  And,  for  the  greater  ease  of  the 
parties,  it  is  further  provided,  by  statute  1  P.  &  M.  c.  12,  that  the  sheriff  shall 
make  at  least  four  deputies  in  each  county,  for  the  sole  purpose  of  making 
replevins.    Upon  application  therefore,  either  to  the  sheriff  or  one  of  his  said 

)  r.  N.  &  101.  (/)  Co.  Litt.  145. 

)  Ibid.  100.  (*)  8  Rep.  147. 

)8tat.2W.aiidM.  8mi.1,c6.  (<)  F.  N.  B.  68. 

>  6  Mod.  211.  (m)  3  Inst  189. 

)  Cro.  Jac  419.    8alk.68e.  (»)  62  Hen.  UL  c  21. 
f  See  page  18. 

other  and  seeks  to  recover  them  specifically.  Weaver  vs.  Lawrence,  1  Ball.  156.  Cullum 
«t.  Bevans,  6  Har.  &  J.  469. 

It  is  either  in  the  deHnei  or  de&nxoL  Where  the  sheriff  delivers  the  goods  to  the  plaintiff 
th^  declaration  is  in  the  detinuU,  and  the  plaintiff  recovers  only  damages  for  the  detention. 
In  such  case,  if  the  defendant  recover,  there  is  a  general  verdict  for  the  defendant  and 
damages  for  the  detention,  on  which  there  is  a  judgment  pro  retcmo  habendo  and  for  the 
damages.  Easton  vs.  Worthington,  5  Serg.  &  E.  130.  Where  the  goods  are  not  delivered 
to  the  plaintiff,  hut  are  allowed  to  remain  in  the  defendant's  possession  upon  his  claim 
of  property  and  giving  a  hond  for  their  forthcoming,  or  where  the  goods  have  heen 
eloigned,  the  declaration  is  in  the  detinet.  The  plaintiff  recovers  the  value  of  the  goods 
in  damages;  or,  if  the  defendant  recovers,  it  is  by  a  general  verdict  in  his  favour.  Bowei 
«•.  Tallman,  5  Watts  &  Serg.  656.--Shabswood. 
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deputies,  security  is  to  be  given,  in  pursuance  of  the  statute  of  Westm.  2,  13 
Edw.  I.  c.  2 :  1.  That  the  party  replevying  will  pursne  his  action  against  the 
distrainor,  for  which  purpose  he  puts  in  plegios  de  proseqUendOj  or  pledges  to 
prosecute;  and,  2.  That  if  the  right  be  determined  against  him  he  will  return 
the  distress  again ;  for  which  purpose  he  is  also  bound  to  find  plegios  de  retomo 
*148 1     *^^*^^^-     Besides  these  pledges,  the  sufficiency  of  which  is  discretion- 

J  ary  and  at  the  peril  of  the  sherijff,  the  statute  11  Geo.  II.  c.  19  requires 
that  the  officer  granting  a  replevin  on  a  distress  for  rent  shall  take  a  bond  with 
two  sureties  in  a  sum  of  double  the  value  of  the  goods  distrained,  conditioned 
to  prosecute  the  suit  with  effect  and  without  delay,  and  for  the  return  of  the 
goods;  which  bond  shall  be  assigned  to  the  avowant  or  person  making  cog- 
nizance, on  request  made  to  the  officer ;  and  if  forfeited  may  be  sued  in  the 
name  of  the  assignee.*  And  certainly,  as  the  end  of  all  distresses  is  only  to  com- 
pel the  party  distrained  upon  to  satisfy  the  debt  or  duty  owing  from  him,  this 
end  is  as  well  answered  by  such  sufficient  sureties  as  by  retaining  the  very  dis- 
tress, which  might  frequently  occasion  great  inconvenience  to  the  owner;  and 
that  the  law  never  wantonly  inflicts.  The  sheriff  on  receiving  such  security 
is  immediately,  by  his  officers,  to  cause  the  chattels  taken  in  distress  to  be  re- 
stored into  the  possession  of  the  party  distrained  upon;  unless  the  distrainor 
claims  a  property  in  the  goods  so  taken.  For  if  by  this  method  of  distress  the  dis- 
trainor happens  to  come  again  into  possession  of  his  own  property  in  goods  which 
before  he  had  lost,  the  law  allows  him  to  keep  them,  without  any  reference  to 
the  manner  by  which  he  thus  has  gained  j)osse8sion,  being  a  kind  of  personal 
remitter. (o)  Ii  therefore  the  distrainor  claims  any  such  property,  the  party 
replevying  must  sue  out  a  writ  de  proprietafe  probanda,  in  wnich  the  sheriff  is  to 
^Tj  ^y  ^^  inquest,  in  whom  the  property  previous  to  the  distress  subsisted.(jp) 
And  if  it  be  found  to  be  in  the  distrainor,  the  sheriff  can  proceed  no  further, 
but  must  return  the  claim  of  property  to  the  court  of  king's  bench  or  common 
pleas,  to  be  there  further  prosecuted,  if  thought  advisable,  and  there  finally 
determined.(fl') 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's  inquest  de- 
termines it  against  the  distrainor;  then  the  sheriff  is  to  replevy  the  goods  (making 
*149 1     ^®®  ^^  ®^®^  force,  *if  the  distrainor  makes  resistance)(r)  in  case  the  goods 

J  be  found  within  his  county.  But  if  the  distress  be  carried  out  of  the 
county,  or  concealed,  then  the  sheriff  may  return  that  the  goods,  or  beasts,  are 
eloigned,  dongata,  carried  to  a  distance,  to  places  to  him  unknown ;  and  there- 
upon the  party  replevying  shall  have  a  writ  of  capias  in  vnthemam,  in  vetito 
(OT  more  properly  repetito)  namio ;  a  term  which  signifies  a  second  or  reciprocal 
aistress,(5)  in  lieu  of  the  first  which  was  eloigned.  It  is  therefore  a  command 
to  the  sheriff  to  take  other  goods  of  the  distrainor  in  lieu  of  the  distress  for- 

(•)  See  page  19.  (•>)  2  Iitft  193. 

(p)  Finch,  L.  816.  (•)  Smith's  Commonw.  b.  lii.  c  10.    9  lurt.  141.    Hiduri*f 

(«)  Ca  Litt.  145.    Finch,  L.  460.  T/teMur.  164. 

•  But  for  the  greater  ease  of  the  parties  it  is  now  provided,  by  stat.  19  &  20  Vict.  c.  108, 
{{  63-66,  that  the  Registrar  of  the  county  court  of  the  district  in  which  the  distress  is 
taken  shall  grant  replevins.  Upon  application  therefore  to  the  resistrar,  security  is  to 
be  given  by  the  replevisor  for  such  an  amount  as  the  registrar  shall  deem  sufficient  to 
cover  the  rent  or  damage,  in  respect  of  which  the  distress  was  made  and  the  costs  of  the 
action  whicli  is  to  follow,  that  he  will  pursue  his  action  against  the  distrainor  either  in 
one  of  the  superior  courts  of  law  or  in  the  county  court. 

If  the  replevisor  elects  to  sue  in  a  superior  court,  the  bond  must  be  conditioned, — 1, 
that  the  party  replevying  shall  commence  an  action  of  replevin  within  one  week,  and 
prosecute  the  same  with  effect  and  without  delay;  2,  that,  unless  judgment  be  obtained 
by  default,  he  shall  prove  dther  that  he  had  good  ground  for  believing  that  the  tiih  to 
some  corporeal  or  incorporeal  hereditament,  or  to  some  toll-market,  &ir,  or  franchise, 
was  in  question,  or  that  the  rent  or  damage  in  respect  of  which  the  distress  was  made 
exceeded  twenty  pounds ;  and,  3,  that  he  shall  make  a  return  of  the  goods,  if  a  return 
thereof  shall  be  adjudged. 

If  the  replevisor  elects  to  sue  in  the  county  court,  the  bond  shall  be  conditioned, — 1, 
to  commence  the  action  within  one  month  and  to  prosecute  the  same  without  delay; 
and,  2,  to  make  a  return  of  the  goods,  if  a  return  be  ordered. — Kbbb. 
10/ 
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merly  taken,  and  eloigned,  or  withheld  from  the  owner.(^)  So  that  here  is  no^ 
distress  against  distress:  one  being  taken  to  answer  the  other  by  way  of  repri 
8al,(«)  and  as  a  punishment  fbr  the  illegal  behaviour  of  the  original  distrainor. 
For  which  reason  goods  taken  in  withernam  cannot  be  replevied  till  the  original 
distress  is  forthcoming.(t;) 

But  in  common  cases  the  goods  are  delivered  back  to  the  party  replevying, 
who  is  then  bound  to  bring  his  action  of  replevin,  which  may  be  prosecuted  in 
the  county-court,  be  the  distress  of  what  value  it  may.(M?)  But  either  party  may 
remove  it  to  the  superior  courts  of  king's  bench  or  common  pleas,  by  writ  of 
recordari  or  pone;(x)  the  plaintiff  at  pleasure,  the  defendant  upon  reasonable 
cause  ;(y)  and  also,  if  in  the  course  of  proceeding  any  right  of  freehold  comes 
in  question,  the  sheriff  can  proceed  no  further  ,(l)  so  that  it  is  usual  to  cany 
it  up  in  the  first  instance  to  the  courts  of  Westminster  hall.'  *Upon  r^icn 
this  action  brought,  and  declaration  delivered,  the  distrainor,  who  is  now  *- 
the  defendant,  makes  avowry;  that  is,  he  avows  taking  the  distress  in  his  own 
right,  or  the  right  of  his  wife;(a)  and  sets  forth  the  reason  of  it,  as  for  rent-arrere, 
damage  done,  or  other  cause :  or  else,  if  he  justifies  in  another's  right  as  his 
bailiff  or  servant,  he  is  said  to  make  coqnizance;  that  is,  he  acknowledges  the 
taking,  but  insists  that  such  taking  was  legal,  as  he  acted  by  the  command  of 
one  who  had  a  right  to  distrain ;  and  on  the  truth  and  legal  merits  of  this 
avowry  or  cognizance  the  cause  is  determined.  If  it  be  detormined  for  the 
plaintiff;  viz.,  that  the  distress  was  wrongfully  taken ;  he  has  already  got  his 
eoods  back  into  his  own  possession,  and  shall  keep  them,  and  moreover  recover 
damage8.(6)  But  if  the  defendant  prevails,  by  the  default  or  nonsuit  of  the 
plaintiff,  then  he  shall  have  a  *writ  de  retomo  habenctoy  whereby  the  goods  or 
chattels  (which  were  distrained  and  then  replevied)  are  returned  again  into 
his  custody,  to  be  sold,  or  otherwise  disposed  of,  as  if  no  replevin  hath  been 
made.  And  at  the  common  law,  the  plaintiff  might  have  brought  another  re- 
plevin, and  so  in  infinitunif  to  the  intolerable  vexation  of  the  defendant.  Where- 
fore the  statute  of  Westm.  2,  c.  2  restrains  the  plaintiff,  when  n>>nsuited,  from 
suing  out  any  fresh  replevin,  but  allows  him  a  judicial  writ  issuing  out  of  the 
origmal  record,  and  called  a  writ  of  second  deliverance,  in  order  to  have  the  same 
distress  again  delivered  to  him,  on  giving  the  like  security  as  before.  And,  if 
the  plaintiff  be  a  second  time  nonsuit,  or  if  the  defendant  has  judgment 
opon  verdict  or*  demurrer  in  the  first  replevin,  he  shall  have  a  writ  of  return 
irrepleDisable ;  after  which  no  writ  of  second  deliverance  shall  be  allowed,  (^c) 
But  in  case  of  a  distress  for  rent-arrere,  the  writ  of  second  deliverance  is, 
in  effect,(d)  taken  away  by  statute  17  Car.  II.  c.  7,  which  directs  that  if  the 
plaintiff  be  nonsuit  before  issue  joined,  then  upon  suggestion  made  on  the  record 
in  nature  of  an  avowry  or  cognizance;  or  if  judgment  be  given  against  him  on 

(^  F.  N.  B.  60, 78.  <neHa  caruem,  eapta  in  veMCo  noMi&y  tini  irrqaegthOia,'* 

(")Iii  tlM  old  norfhern  laag:iuffet  the  word  wOhemam  to  whether  beeete  of  the  ploorii,  taken  in  wOAcmam,  ere  iaB»f 

VMiteqiiiTfltonttor»rMai«.    Stiemhook,  <Je  nire  AMon.  pdUe  of  being  renleTied.  Hoddaed.G.6. 

^K^-W.  (•)2Inrt.l». 

(•)Ufm. 476.    The  tabetnice  of  thto  mle  eompoaed  the        (•)  Diid.  38. 

tana  ofthet  fraons  qoeetion  with  which  Sir  Thomae  Mora        (w)  F.  N.  B.  6«»  70. 

(wlMo  a  ttodent  on  his  travela)  la  aaJd.  to  hare  pnxxled  a        m  Finch,  L.  817. 

P^Hinatioal  profaaeor  in  the  Unirersity  of  Brogea,  to  Flan-        m  2  Sannd.  198. 

<>«n>  who  gate  a  nnlteraal  chaUenge  to  dlq>Qte  with  any        (*)  F.  N.  B.  OS. 

Mam  in  auj  adence;  in  omni  $eiMi,  9t  de  quoltbet  enU.        («)  2  Inat  810. 

I7^«  whkh  Mr.  More  aent  him  fhia  qnoaUon,— "t<erua»        (*)  1  Ventr.  (M. 

•Now,  however,  by  stat.  9  A  10  Vict.  o.  95,  a.  119,  all  actions  of  replevin  in  cases  of 
Jnstreas  for  rent  in  arrear  or  damage-feasant  shall  be  brought  without  writ  in  the  New 
Cwmty  Court  and,  (s.  120)  in  the  court  holden  for  the  district  wherein  the  distress  was 
t»ken.  But  (s.  121)  in  case  either  party  declare  to  the  court  that  the  title  to  any  heredi- 
funent  or  to  any  toll-market,  fair,  or  franchise  is  in  question,  or  that  the  rent  or  damage 
m  Te8pf<»t  of  which  the  distress  was  taken  exceeds  20^.,  and  becomes  bound  with  two 
sureties  to  prosecute  the  suit  without  delay  and  to  prove  that  such  title  was  in  dispute, 
or  that  there  was  ground  for  believing  the  rent  or  damage  to  exceed  20^., — ^then  the 
action  may  be  removed  before  any  court  competent  to  try  the  same,  which  is  done  not 
uy  recordari^  but  by  writ  of  certiorari,  the  new  county  courts  being  courts  of  record,  which 
*ue  ichiremotos  we*e  not    -Stewart. 
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*1611  <^^^^i^®^>  then,  without  any  such  suggestion,  the  defendant  may  have 
-*  *a  writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and  shall 
recover  the  amount  of  it  in  damages,  if  less  than  the  arrear  of  rent;  or, 
if  more,  then  so  much  as  shall  be  equal  to  such  arrear,  with  costs;  or,  if  tho 
nonsuit  be  after  issue  joined,  or  if  a  verdict  be  against  the  plaintiff,  then  tho 
jury  impanelled  to  try  the  cause  shall  assess  such  arrears  for  the  defendant  : 
and  if  (m  any  of  these  cases)  the  distress  be  insufficient  to  answer  the  arrears 
distrained  for,  the  defendant  may  take  a  further  distress  or  distresses. (e)  But 
otherwise,  if  pending  a  replevin  for  a  former  distress,  a  man  distrains  again  for 
the  same  rent  or  service,  then  the  party  is  not  driven  to  his  action  of  re- 
plevin, but  shall  have  a  writ  of  recaptiony(f)  and  recover  damages  for  the 
defendant  the  re-distrainor's  contempt  of  the  process  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings  of  a  man's  goods 
consist  only  in  recovering  a  satisfaction  in  damages.  And  if  a  man  takes  the 
goods  of  another  out  of  his  actual  or  virtual  possession,  without  having  a  law- 
nil  title  so  to  do,  it  is  an  injury,  which  though  it  doth  not  amount  to  felony 
unless  it  be  done  animo  furandi,  is  nevertheless  a  transgression  for  which  an 
action  of  trespass  vi  et  armis  will  lie ;  wherein  the  plaintiff  shall  not  recover  the 
thing  itself,  but  only  damages  for  the  loss  of  it.*  Or,  if  committed  without 
force,  the  party  may,  at  his  choice,  have  another  remedy  in  damages  by  action 
of  trover  and  conversion^  of  which  I  shall  presently  say  more.* 

2.  Deprivation  of  possession  may  also  be  an  unjust  detainer  of  another's  goods, 
though  the  original  taking  was  lawful.*  As  if  I  distrain  another's  cattle  damage- 
feasant,  and  before  they  are  impounded  he  tenders  me  sufficient  amends ;  now, 
though  the  original  taking  was  lawful,  my  subsequent  detainment  of  them  after 
tender  of  amends  is  wron^ul,  and  he  shall  have  an  action  of  replevin  against  me 
to  recover  them  :(g)  in  which  he  shall  recover  damages  only  for  the  detention  and 
*]  52 1  ^^^  *^^^  ^^^  caption,  because  ithe  original  taking  was  lawful.  Or,  if  I  lend 
J  a  man  a  horse,  and  he  afterwards  refuses  to  restore  it,  this  injury  consists 
m  the  detaining  and  not  in  the  origioal  taking,  and  the  regular  method  for  me 
to  recover  possession  is  by  action  of  detinue,(K)  In  this  action  of  detinue  it  is 
necessary  to  ascertain  the  thing  detained,  in  such  manner  as  that  it  may  be 
specifically  known  and  recovered.  Therefore  it  cannot  be  brought  for  money, 
corn,  or  the  like,  for  that  cannot  be  known  from  other  money  or  corn,  unless  it 
be  in  a  bag  or  a  sack,  for  then  it  n^ay  be  distinguishably  marked.  In  order 
therefore  to  ground  an  action  of  detinue,  which  is  only  for  the  detaining,  these 
points  are  necessary  :(i)  1.  That  the  defendant  came  lawfully  into  possession 
of  the  goods  as  either  by  delivery  to  him,  or  finding  them ;  2,  That  the  plain- 

(•)  Stat.  17  Car.  H.  o.  7.  (*)  P.  N.  B.  188. 

V)  V.  N.  B.  7L  (O  Co.  LItt.  288. 

(tf)r.N.B.eO.  8  Bed.  147. 

*  In  order  to  sustain  trespass  for  taking  goods,  the  actual  or  constructive  possession 
must  be  vested  in  the  plaintiff  at  the  time  the  act  complained  of  was  done.  For 
instance,  the  lord  before  seizure  may  bring  the  action  agamst  a  stranger  who  should 
carry  off  an  estray  or  wreck ;  for  the  right  of  possession,  and  thenoe  t£e  constructive 
possession,  is  in  him.  So  the  executor  nas  the  right  immediately  on  the  death  of  the 
testator,  and  the  right  draws  after  it  a  constructive  possession.  I  T.  B.  480.  2  Saund. 
47,  in  notes.    See  1  Chitty  on  PI.  4th  ed.  151  to  159.— Chittt. 

^  The  general  owner  of  a  chattel,  who  has  leased  it  for  a  time  certain,  cannot  maintain 
trespass.  He  must  sue  in  an  action  on  the  case  for  the  ii^'ury  to  his  reversionary  interest. 
Soper  v3.  Sumner,  5  Vermont,  274.  Putnam  vs,  Wyley,  8  Johns.  432.  Fitler  vs.  Shotwell, 
7  Watts  &  Serg.  14.  In  the  case  of  personal  chattels,  he  who  has  the  aeneral  property 
need  not  prove  possession  in  the  first  instance,  because  the  law  draws  tne  possession  U> 
the  property ;  but  one  who  claims  only  a  special  property  must  prove  that  the  one  had 
cLctual  possession,  without  which  no  special  property  is  complete.  Mather  va.  Trinity 
Church,  3  Serg.  k  R.  512. — Sharswood. 

•  As  to  the  action  of  detinue  in  general,  see  Com.  Dig.  Detinue.  1  Chitty  on  PL  4th 
ed.  110  to  114.  It  has  been  supposed  that  detinue  is  not  sustainable  where  the  goods 
have  been  taken  tortiously  by  the  defendant ;  but  that  doctrine  is  erroneous,  and  it  is  the 
proper  specific  remedy  for  the  recovery  of  the  identical  chattels  personal,  when  thev 
have  not  bee^  taken  as  a  distress.  See  cases  and  observations,  1  Chitty  on  PI.  4th  eo. 
112, 113.— Chitty. 
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tiff  have  a  property;  3.  That  the  goods  themselves  be  of  somo  v&lue;  and  4. 
That  thej  be  ascertained  in  point  of  identity.  Upon  this  the  jury,  if  they  find 
for  the  plaintiff,  assess  the  respective  values  of  the  several  parcels  detained,  and 
also  damages  for  the  detention.  And  the  judgment  is  conditional ;  that  the 
plaintiff  recover  the  said  goods,  or  (if  they  cannot  be  had)  their  respective 
values,  and  also  the  damages  for  detaining  them.(  J)^  But  there  is  one  disad- 
vantage which  attends  thip  action,  viz.,  that  the  defendant  is  herein  permitted 
to  wage  his  law,  that  is,  to  exculpate  himself  by  oath,(A)  and  thereby  defeat 
the  pmintiff  of  his  remedy :  whicn  privilege  is  grounded  on  the  confidence 
originally  reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the  lender, 
and  the  like ;  from  whence  arose  a  strong  presumptive  evidence  that  in  the 
plaintiff's  own  opinion  the  defendant  was  worthy  of  credit.  But,  for  this 
reason,  the  action  itself  is  of  late  much  disused,  and  has  given  place  to  the 
action  of  trover.* 

This  action  of  trover  and  conversion  was  in  its  original  an  action  of  trespass 
upon  the  case,  for  the  recoveiy  of  damages  against  such  person  as  had  found  an- 
other's goods  and  refused  to  deliver  them  on  demand,  but  converted  them  to  his  own 
*nsej  m)m  which  finding  and  converting  it  is  called  an  action  of  trover  rjujco 
and  conversion.  The  freSom  of  this  action  from  wager  of  law,  and  the  ^ 
less  degree  of  certainty  requisite  in  describing  the  goods,(/)  gave  it  so  consider- 
able an  advantage  over  the  action  of  detintie,  that  by  a  fiction  of  law  actions  of 
trmr  were  at  length  permitted  to  be  brought  against  any  man  who  had  in  his 
possession  by  any  means  whatsoever  the  personal  goods  of  another,  and  sold 
them  or  used  them  without  the  consent  of  the  owner,  or  refused  to  deliver  them 
when  demanded.  The  injury  lies  in  the  conversion  -,  for  any  man  may  take 
the  goods  of  another  into  possession,  if  he  finds  them  -,  but  no  finder  is  allowed 
to  acquire  a  property  therein,  unless  the  owner  be  forever  unknown  :(m)  and 
therefore  he  must  not  convert  them  to  his  own  use,  which  the  law  presumes 
him  to  do  if  he  refuses  them  to  the  owner :  for  which  reason  such  refusal  also 
is,  prima  facie,  sufficient  evidence  of  a  conversion.(n)  The  fact  of  the  finding  or 
trmr  is  therefore  now  totally  immaterial;  for  the  plaintiff  needs  only  to 
suggest  (as  words  of  form)  that  he  lost  such  goods,  and  that  the  defendant 
found  them ;  and  if  he  proves  that  the  goods  are  his  property  and  that  the 
defendant  had  them  in  his  possession,  it  is  sufficient.  But  a  conveision  must  be 
fuQy  proved ;  and  then  in  tj^is  action  the  plaintiff  shall  recover  damages,  equal 
to  the  value  of  the  thing  converted,  but  not  the  thing  itself;  which  nothing 
will  recover  but  an  action  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  personal  while  in  the  posses- 
sion of  the  owner,  as  hunting  a  man's  deer,  shooting  his  dogs,  poisoning  his 
cattle,  or  in  any  wise  taking  from  the  value  of  any  of  his  chattels  or  making 
them  in  a  worse  condition  than  before,  these  are  injuries  too  obvious  to  need  exph- 
cation.  I  have  only  therefore  to  mention  the  remedies  given  by  the  law  to  redress 

(i)  Ca  Entr.  170.   Cio.  Jao.  eSl.  (•)aee  book  i.  ch.  8;  book  U.  ch.  1  and  26. 

&)  Go.  Litt.  aw.  (»)  10  Rep.  60. 

(i)8ftlk.654. 

'  Formerly  the  defendant  in  an  action  of  detinue  always  had  it  in  his  power  to  retain 
the  chattels  upon  payment  of  the  value  as  assessed  by  the  jury.  The  remedy  at  law  was 
|&  this  respect  incomplete,  and  it  became  usual  to  apply  to  the  court  of  chancery,  which 
frona  a  very  early  period  interfered  to  compel  the  return  of  the  chattels  themselves. 
^is  JQrisdiction  seems  originally  to  have  been  confined  in  its  exercise  to  cases  where 
the  chattels  were  of  peculiar  value  to  the  owner,  as,  for  instance,  heirlooms,  jewelry, 
JJ^cleg  of  curiosity  or  antiquity,  family  pictures,  &c.  But  latterly  it  has  been  decided 
that  the  right  to  be  protected  m  the  use  or  beneficial  epjoyment  of  property  in  sp^ae  is 
^^*  confined  to  articles  possessing  any  peculiar  or  intrinsic  value.  The  damaces  re- 
^vered  in  an  action,  although  equal  to  the  intrinsic  value  of  the  article  detained,  may 
^infinitely  less  than  that  at  which  it  is  estimated  by  the  owner,  so  that  damages  may 
^<>t  be  any  thing  like  adequate  compensation  to  him  for  the  loss.  And  accordingly  the 
^'te  of  common  law  have  now  (by  a  peculiar  process  of  execution)  the  same  powers  as 
jjf  court  of  chancerv  to  compel  the  return  of  the  chattel  itself.    Com.  Law  Proc.  Act, 

,  *»  8.  79.    JUgula  Generales,  Michaelmas  Vacation,  1854. — Kerr. 
^ager  of  law  was  abolished  by  stat.  3  &  4  W.  IV.  c.  42,  s.  13.— Stkwart. 
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fihem^  which  are  in  two  shapes ;  by  action  of  trespass  vi  et  armiSy  where  the  act 
♦1541  ^®  ^^  itself  immediately  *injiirious  to  another's  property,  and  therefore  ne- 
-J  cessarily  accompanied  with  some  degree  of  force ;  and  by  special  action 
on  the  case,  where  the  act  is  in  itself  indifferent,  and  the  injury  only  consequential, 
and  therefore  arising  without  any  breach  of  the  peace.  In  both  of  which  suits 
the  plaintiff  shall  recover  damages,  in  proportion  to  the  injury  which  he  proves 
that  his  property  has  sustained.  And  it  is  not  material  whether  the  damage  be 
done  by  the  de&ndant  himself,  or  his  servants  by  his  direction ;  for  the  action 
will  lie  against  the  master  as  well  as  the  servant.(o)  And,  if  a  man  keeps  a  dog 
or  other  brute  animal,  used  to  do  mischief,  as  by  worrying  sheep,  or  the  like,  the 
owner  must  answer  for  the  consequences,  if  he  knows  of  such  evil  habit.* 

II.  Hitherto  of  injuries  affecting  the  right  of  things  personal  in  possession. 
We  are  next  to  consider  those  which  regard  things  in  action  only :  or  such  rights 
as  are  founded  on,  and  arise  from,  contracts;  the  nature  and  several  divisions  of 
which  were  explained  in  the  preceding  volume.(5')  The  violation,  or  non-per- 
formance, of  these  contracts  might  be  extended  into  as  great  a  variety  of  wrongs, 
as  the  rights  which  we  then  considered :  but  I  shall  now  consider  them  in  a  more 
comprehensive  view,  by  her  >  making  only  a  twofold  division  of  contracts;  via,, 
contracts  express,  and  contracts  implied;  and  pointing  out  the  injuries  that  arise 
from  the  violation  of  each,  with  their  respective  remedies. 

Express  contracts  include  three  distinct  species ;  debts,  covenants,  and  pro- 
mises. 

1.  The  legal  acceptation  of  debt  is,  a  sum  of  money  due  by  certain  and  express 
agreement :  as,  by  a  bond  for  a  determinate  sum ;  a  bill  or  note ;  a  special  bar- 
gain; or  a  rent  reserved  on  a  lease;  where  the  quantity  is  fixed  and  specific, 
and  does  not  depend  upon  any  subsequent  valuation  to  settle  it.  The  non-pay- 
♦155 1  ^^^*  ^^  these  is  an  injury,  for  whfch  the  proper  remedy  *i8  by  action 
J  of  debtf(r)  to  compel  the  performance  of  the  contract  i^nd  recover  the 
specifical  sum  due.(9)  This  is  the  shortest  and  surest  remedy;  particularly 
where  the  debt  arises  upon  a  specialty,  that  is,  upon  a  deed  or  instrument  under 
seal.  So  also,  if  I  verbally  agree  to  pay  a  man  a  certain  price  for  a  certain  parcel 
of  goods,  and  fail  in  the  penbrmance,  an  action  of  debt  lies  against  me ;  for  this 
is  idso  a  determinate  contract :  but  if  I  agree  for  no  settled  price,  I  am  not  liable 
to  an  action  of  debt,  but  a  special  action  on  the  case,  according  to  the  nature  oi 
my  contract.  And  indeed  actions  of  debt  are  no^r  seldom  brought  but  upon 
special  contracts  under  seal ;  wherein  the  sum  due  is  clearly  and  precisely  ex- 

Eressed :  for,  in  case  of  such  an  action  upon  a  simple  contract,  the  plaintiff 
kbours  under  two  difficulties.  First,  the  defendant  has  here  the  same  advantage 
as  in  an  action  of  detinue,  that  of  waging  his  law,  or  purging  himself  of  the  debt 
by  oath,  if  he  thinks  proper.(^)  Secondly,  in  an  action  of  debt  the  plaintiff 
must  prove  the  whole  debt  he  claims,  or  recover  nothing  at  all.  For  the  debt  is 
one  single  cause  of  action,  fixed  and  determined ;  and  which  therefore,  if  the 
proof  varies  from  the  claim,  cannot  be  looked  upon  as  the  same  contract  whereof 
the  performance  is  sued  for.    If  therefore  I  bring  an  action  of  debt  for  BOL,  I 

(•)  Noy'i  Max.  c  44.  («■)  P.  N.  B.  119. 

(fO  Cro.  Ctt.  264^  487.  (•)  See  Appendix,  Ka  lU.  1 1. 

(9)  See  book  U.  ch.  80.  (<)  4  Bep.  M. 

*  As  to  what  is  evidence  of  knowledge,  see  4  Gamp.  198.  2  Stra.  1264.  2  Bsp.  482. 
But  the  owner  is  not  answerable  for  the  first  mischief  done  by  a  dog,  a  ball,  or  other 
tame  animal.  Bull.  N.  P.  77.  12  Mod.  333.  Ld.  Raym.  608.  Tet  if  he  should  carry  his 
dog  into  a  field  where  he  himself  is  a  trespasser,  and  the  dog  should  kill  sheep,  this, 
though  the  first  offence,  might  be  stated  and  proved  as  an  aggravation  of  the  trespass. 
Burr.  2092.  2  Lev.  172.  But  where  a  fierce  and  vioious  dog  is  kept  chained  for  the 
defence  of  the  premises,  and  any  one  incautiously,  or  not  luiowing  of  it,  should  go  so 
near  as  to  be  ii^jured  by  it,  no  action  can  be  maintained  by  the  person  iinured,  though 
he  was  seeking  the  owner,  with  whom  he  had  business.  Bates  vs,  Croebie,  M.  T.  1798,  m 
the  King's  Bench.  If  a  man  sets  traps  in  his  own  grounds,  but  baited  with  such  strong- 
scented  articles  as  allure  the  neighbouring  dogs  from  the  premises  of  the  owners  or 
from  the  highways,  the  owner  of  a  dog  injured  may  maintain  an  action  upon  the  case. 
W  East,  227 ;  but  see  Hot  V9.  Wilkes,  3  Bar.  &  Aid.  304.--GHiTTr. 
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am  not  at  liberty  to  prove  a  debt  of  201.  and  recover  a  verdict  thereon  :(u)  any 
more  than  if  I  bring  an  action  of  detinue  for  a  horse  I  can  thereby  recover  an 
ox.  For  I  fail  in  the  proof  of  that  contract,  which  my  action  or  complaint  has 
alleged  to  be  specific,  ei:pre8S;  and  determinate.^®  But  in  an  action  on  the  case, 
on  what  is  called  an  indebitatus  assumpsit,  which  is  not  brought  to  compel  a  spe- 
cific performance  of  the  contract,  but  to  recover  damages  for  its  non-perform- 
aoce,  the  implied  assumpsit^  and  consequently  the  damages  for  the  breach  of  it, 
are  in  their  nature  indeterminate ;  and  will  therefore  adapt  and  proportion  them- 
selves to  the  truth  of  the  case  which  shall  be  proved,  without  being  confined  to 
the  precise  demand  stated  in  the  declaration.  ♦For  if  any  debt  be  proved,  p  ,„  j  r« 
however  less  than  the  sum  demanded,  the  law  will  raise  a  promise  ^ 
m  tanto,  and  the  damages  will  of  course  be  proportioned  to  the  actual  debt. 
So  that  I  may  declai-e  that  the  defendant,  being  indebted  to  me  in  30Z.,  undertook 
or  promised  to  pay  it,  but  fia.iled;  and  lay  my  damages  arising  from  such  fiiilure 
at  what  sum  I  please :  and  the  jury  will,  according  to  the  nature  of  my  proof, 
allow  me  either  the  whole  in  damages,  or  any  inferior  sum.  And,  even  in  actions 
of  (iei^,  where  the  contract  is  proved  or  admitted,  if  the  defendant  can  show  that 
he  has  discharged  any  part  of  it,  the  plaintiff  shall  recover  the  re8idue.(v) 

The  form  of  the  writ  of  debt  is  sometimes  in  the  dd}€t  and  detinet,  and  some- 
times in  the  detinet  only :  that  is,  the  writ  states,  either  that  the  defendant  owes 
and  unjustly  detains  the  debt  or  thinff  in  question,  or  only  that  he  unjustly  detains 
it.  It  is  brought  in  the  debet  as  well  as  detinet,  when  sued  by  one  of  the  original 
contracting  parties  who  personally  gave  the  credit,  against  the  other  who  per- 
sonally incurred  the  debt,  or  against  his  heirs,  if  they  are  bound  to  the  payment ; 
as  by  the  obligee  against  the  obligor,  the  landlord  against  the  tenant,  &c.  But, 
if  it  be  brought  by  or  against  an  executor  for  a  debt  due  to  or  from  the  testator, 
this,  not  being  his  own  debt,  shall  be  sued  for  in  the  detinet  OTAy.(w)  So  also  if 
the  action  be  for  goods,  or  corn,  or  a  horse,  the  writ  shall  be  in  the  detinet  orily ; 
for  nothing  but  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my  name)  have 
personally  contracted,  is  properly  considered  as  my  debt  And  indeed  a  writ  of 
^t  in  the  detinet  only,  for  goods  and  chattels,  is  neither  more  nor  less  than  a 
mere  writ  of  Xietinue ;  and  is  followed  by  the  very  same  judgment.(x) 

2.  A  covenant  also,  contained  in  a  dee^,  to  do  a  direct  act  or  to  omit  one,  is 
ftQother  species  of  express  contract,  the  violation  or  breach  of  which  is  a  civil 
iftjury.  As  if  a  man  covenants  to  be  at  York  by  such  a  day,  oi  not  to  exercise 
ft  trade  in  a  particular  place,  and  is  not  at  York  at  the  time  appointed,  t^ikj 
or  ^carries  on  his  trade  in  the  place  forbidden,  these  are  direct  breaches  ^ 
of  his  covenant ;  and  may  be  perhaps  greatly  to  the  disadvantage  and  loss  of 
the  covenantee."    The  remedy  for  this  is  by  a  writ  of  covenant  :(y)  which  directs 

J«OBn>.  Leg  gager,  03.    Dy«r,  219.    2  BoU.  Abr.  706.    1         (•)¥.  N.  B.  119. 
atow.2l8.    "^^'  (•)  Raat  Kntr.  174. 

(»)lKoD.Rep.357.    SaOLOei.  (y)  F.  N.  B.  146. 

^This  is  no  longer  the  case;  for  it  is  now  completely  settled  that  the  plaintiff  in  an 
action  of  deht  may  prove  and  recover  less  than  the  sum  demanded  in  the  writ.  See  Bla. 
H.  1221.   1  Hen.  fela.  249.    11  East,  62.— Archbold. 

1*he  judgment  heing  final  in  the  first  instance  (suing  a  writ  of  injury  and  wager  of 
law  having  become  almost  obsolete)  renders  debt  on  simple  contract,  as  well  as  specialty, 
*  fevourite  form  of  action,  and  it  is  of  daily  occurrence.--CHiTTY. 

"  By  an  express  covenant  a  man  is  bound  to  perform  what  he  covenants  at  all  events. 
'^^1  where  in  k  lease  there  is  an  express  unqualified  covenant  on  the  part  of  the  tenant 
^  pay  rent,  he  is  obliged  to  pay  it  during  the  term,  although  the  house  be  burned  down 
JJ^  he  do  not  eiyoy  the  use  of  it.  Shudbrick  vs.  Salmond,  3  Burr.  1637.  Belfour  tw. 
Jeaton,  1  T.  K.  310.  This  is  certainly  a  great  hardship  to  lessees  where  they  are  not  by 
^e  provi^ons  of  their  lease  obliged  to  rebuild ;  and  in  such  cases  we  accordingly  find 
^  recourse  has  been  had  to  a  court  of  equity  to  obtain  an  iivjunction  against  the  lessor 
proceeding  at  law  for  the  recovery  of  the  rent, — which  has  generally  been  granted,  on 
jyndition  of  the  lessee's  surrendering  the  lease.  Cambden  vs.  Morton,  in  Cane.  E.  4  Geo. 
^^Hjs.  Selw.  N.  P.  472.    Brown  v«.  Quilter,  Ambl.  619.      . 

rhe  covenantor  is  also  answerable  for  even  the  act  of  God,  as  damage  by  lightning, 
^''  }^  he  have  not  excepted  it  in  his  covenant.  Brecknock  and  Abergavenny  Canal 
**^gation  tw.  Pritchard,  6  T.  R.  750. 

^^  x&ay  not  be  unnecessary  to  point  out  a  diiitinction  between  covenants  in  general 
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the  sheriff  to  command  the  defendant  generally  to  keep  his  coyenant  with  the 
plaintiff,  (without  specifying  the  nature  of  the  covenant,)  or  show  good  cause 
to  the  contraiy :  and  if  he  continues  refractory,  or  the  covenant  is  already  80 
broken  that  it  cannot  now  be  specifically  performed,  then  the  subsequent  pro- 
ceedings set  forth  with  precision  the  covenant,  the  breach,  and  the  loss  which 
has  happened  thereby ;  whereupon  the  jury  will  give  damages  in  proportion  to 
the  injury  sustained  by  the  plaintiff,  and  occasioned  by  such  breach  of  the  de- 
fendant's contract. 

There  is  one  species  of  covenant  of  a  different  nature  from  the  rest ;  and  that 
s  a  covenant  realy  to  convey  or  dispose  of  lands,  which  seems  to  be  partly  of  a 
.personal  and  partly  of  a  real  nature.(2)  For  this  the  remedy  is  bv  a  special 
writ  of  covenant,  for  a  specific  performance  of  the  contract  concemmg  certain 
lands  particularly  described  in  the  writ.  It  therefore  directs  the  sheriff  to  com- 
mand the  defendant,  here  called  the  deforciant,  to  keep  the  covenant  made 
between  the  plaintiff  and  him  concerning  the  identical  lands  in  question  : '  and 
upon  this  process  it  is  that  fines  of  land  are  usually  levied  at  common  law,(a) 
the  plaintiff,  or  person  to  whom  the  fine  is  levied,  bringing  a  writ  of  covenant, 
in  which  he  suggests  some  agreement  to  have  been  made  between  him  and  the 
deforciant,  touching  those  particular  lands,  for  the  completion  of  which  he 
brings  this  action.  And,  for  the  end  of  this  supposed  difference,  the  fine  or 
finalis  Concordia  is  made,  whereby  the  deforciant  (now  called  the  cognizor)  ac- 
knowledges the  tenements  to  be  the  right  of  the  plaintiff,  now  called  the  cog- 
nizee.  And  moreover,  as  leases  for  years  were  formerly  considered  onjy  as  eon- 
tract8(6)  or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and  not  as  the 
♦168 1  ^<>^^^7^^^^  ^^  ^^7  real  interest  in  the  land,  *the  antient  remedy  for  the 
-*  lessee,  if  ejected,  was  by  a  writ  of  covenant  against  the  lessor,  to  recover 
the  term  (if  in  being)  and  damages,  in  case  the  ouster  was  committed  by  the 
lessor  himself :  or  if  the  term  was  expired,  or  the  ouster  was  committed  by  a 
stranger  claiming  by  an  elder  title,  then  to  recover  damages  only.(<?)" 

No  person  could  at  common  law  take  advantage  of  any  covenant  or  condi- 
tion, except  such  as  were  parties  or  privies  thereto ;  and,  of  course,  no  gi'antee 
or  assignee  of  any  reversion  or  rent.  To  remedy  which,  and  more  effectually 
to  secure  to  the  king's  grantees  the  spoils  of  the  monasteries  then  newly  dis- 
solved, the  statute  32  Hon.  VIII.  c.  34  gives  the  assi^ee  of  a  reversion  (aftci 
notice  of  sueh  as8ignment)(<i)  the  same  remedies  against  the  particular  tenant, 
by  entry  or  action,  for  waste  or  other  forfeitures,  non-payment  of  rent,  and 
non-performance  of  conditions,  covenants,  and  agreements,  as  the  assignor  him- 
self might  have  had;  and  makes  him  equally  liable,  on  the  other  hand,  for  acts 
agreed  to  be  performed  by  the  assizor,  except  in  the  case  of  warranty. 

3.  A  promisQ  is  in  the  nature  of  a  verbal  covenant,  and  wants  nothing  but 
the  solemnity  of  writing  and  sealing  to  make  it  absolutely  the  same.  If  Uiere- 
fore  it  be  to  do  any  explicit  act,  it  is  an  express  contract,  as  much  as  any 
covenant ;  and  the  breach  of  it  is  an  equal  injury.  The  remedy  indeed  is  not 
exactly  the  same :  since,  instead  of  an  action  of  covenant,  there  only  lies  an 
action  upon  the  case  for  what  is  called  the  assumpsit  or  undertaking  of  the 
defendant;  the  failure  of  performing  which  is  the  wrong  or  injury  done  to  the 
plaintiff,  the  damages  whereof  a  piry  are  to  estimate  and  settle.  As  if  a 
builder  promises,  undertakes,  or  assumes  to  Cains  that  he  will  build  and  cover 
his  house  within  a  time  limited,  and  fails  to  do  it;  Caius  has  an  action  on  the 
case  against  the  builder,  for  this  breach  of  his  express  promise,  undertaking,  or 

(«)  Hob.  on  F.  N.  B.  146:  (•)  Bro.  Abr.  tit  etnataiU,  88.  F.  N.  B.  476. 

(•)  8oe  book  il.  ch.  21.  (^Co.Utt.2U.   Moor.  876.  Cro.JM.146. 

(»)  See  book  li.  ch.  9. 

and  those  secured  by  a  penalty  or  forfeiture.  In  the  latter  case  the  obligee  has  his 
election  either  to  bring  an  action  of  debt  for  the  penalty,  or  to  proceed  upon  the  covenant 
and  recover  in  damages  more  or  less  than  the  penalty  toties  quoties;  but  he  cannot  have 
recourse  to  both.  Lowe  vs.  Peers,  4  Burr.  2228.  See,  further,  on  covenants,  in  Harg.  & 
Butler*8  Notes  on  Co.  Litt. — Archbold. 

*'The  writ  of  covenant  real  (together  with  almost  all  other  real  actions)  is  now 
libolished  by  the  stat.  3  A  4  W.  IV.  c.  27,  s.  36.— Stewart. 
110- 
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assumpsit;  and  Bhall  recover  a  pecuniary  satisfaction  for  the  injury  sustained  by 
Buch  delay."*  So  also  in  the  case  before  mentioned,  of  *a  debt  by  simple  r*j59 
contract,  if  the  debtor  promises  to  pay  it  and  does  not,  this  breach  of  ^ 
promise  entitleB  the  creditor  to  his  action  on  the  case,  instead  of  being  dnven 
to  an  action  of  debt,  (e)  Thus,  likewise,  a  promissory  note,  or  note  of  hand 
not  under  seal,  to  pay  money  at  a  day  certain,  is  an  express  assumpsit;  and 
the  payee  at  common  law,  or  by  custom  and  act  of  parliament  the  endor8ee,(/)  * 
may  recover  the  value  of  the  note  in  damages,  if  it  remains  unpaid.  Some 
agreements  indeed,  though  never  so  expressly  made,  are  deemed  of  so  im- 
portant a  nature  that  they  ought  not  to  rest  in  verbal  promise  only,  which  can- 
not be  proved  but  by  the  memory  (which  sometimes  will  induce  the  perjury) 
of  witnesses.  To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car. 
II.  c.  3,  enacts,  that  in  the  five  following  cases  no  verbal  promise  shall  be  suf- 
ficient to  ground  an  action  upon,  but  at  the  least  some  note  or  memorandum  of  it 
shall  be  made  in  writing,  and  signed  by  the  party  to  be  charged  therewith : 
1.  Where  an  executor  or  administrator  promises  to  answer  damages  out  of  his 
own  estate.  2.  Where  a  man  undertakes  to  answer  for  the  debt,  default,  Or 
miscarriage  of  another.  3.  Where  any  agreement  is  made  upon  consideration 
of  marriage.  4.  Where  any  contract  or  sale  is  made  of  lands,  tenemeftts,  or 
hereditaments,  or  any  interest  therein.  5.  And  lastly,  where  there  is  any 
agreement  that  is  not  to  be  performed  within  a  year  from  the  making  thereof. 
In  all  these  cases  a  mere  veroal  assumpsit  is  void."^ 

(0  4  Rep.  99.  (/}  See  book  ii.  ch.  80. 

^It  18  worthy  of  remark  that  the  learned  commentator  has  not  either  named,  de» 
flcribed,  or  even  alluded  to  the  consideration  requisite  to  support  an  assumpsit ;  and, 
what  ]£  more  remarkable,  the  example  put  by  him  in  the  text  in  order  to  illustrate  the 
nature  of  the  action  is,  in  the  terms  in  which  it  is  there  stated,  a  case  of  nudum  pactum, 
(See  1  EoU.  Abr.  9,  1,  41.  Doct.  &  Stud.  ii.  ch.  24,  and  5  T.  R.  143  that  the  action 
will  not  lie  for  a  mere'non-feasance  unless  the  promise  is. founded  on  a  consideration.) 
This  remark  ought  not — neither  was  it  intended — to  derogate  from  the  merit  of  a  justly- 
celebrated  writer,  who  for  comprehensive  design,  luminous  arrangement,  and  elegance 
of  diction  b  unrivalled.    Selw.  N.  P.  45. — Chitty. 

^  These  provisions  in  the  statute  have  produced  many  decisions,  both  in  the  courts  of 
law  and  equitv.  See  3  Chitty's  Ck>m.  L.  per  tot.  It  is  now  settled  that  if  two  persons  go 
to  a  shop,  and  one  order  goods,  and  the  other  say,  "  If  he  does  not  pay,  I  will,"  or,  "I 
will  see  you  paid,"  he  is  not  bound  unless  his  engagement  is  reduced  into  writing.  In 
aU  such  cases  the  question  is  who  is  the  buyer,  or  to  whom  the  credit  is  given,  and  who 
is  the  surety ;  and  that  question,  from  all  the  circumstances,  must  be  ascertained  by  the 

fy;  for  if  the  perton  for  whose  use  the  goods  are  furnished  be  liable  at  all,  any  promise 
a  third  person  to  discharge  the  debt  must  be  in  writing,  otherwise  it  is  void.  2  T.  B. 
H.  Bl.  Rep.  120.  1  Bos.  &  Pul.  158.  Mutual  promises  to  marry  need  not  be  m 
writing :  the  statute  relates  only  to  agreements  made  in  consideration  of  the  marriage. 
A  lease  not  exceeding  three  years  from  the  making  thereof,  and  in  which  the  rent 
reserved  amounts  to  two-thirds  of  the  improved  value,  is  good  without  writing ;  but  all 
other  parol  leases  or  agreements  for  any  interest  in  lan(£  have  the  effect  of  estates  at 
will  only.  Bull.  N.  P.  279.  All  declarations  of  trusts,  except  such  as  result  bv  impli- 
cation of  law,  must  be  made  in  writing.  29  Car.  II.  c.  3,  ss.  7.  8.  If  a  promise  depends 
upon  a  contingency  which  may  or  may  not  Ml  within  a  year,  it  is  not  Within  the  statute, 
as  a  promise  to  pay  a  sum  of  money  upon  a  death  or  marriage,  or  upon  the  return  of  a 
ship,  or  to  leave  a  legacy  by  will,  is  good  by  parol ;  for  such  a  promise  may  by  possibility 
be  performed  within  the  year.  3  Burr.  1278.  1  Salk.  280.  3  Salk.  9,  &c.  Partial  per- 
formance within  the  year,  where  the  original  understanding  is  that  the  whole  is  to 
extend  to  a  longer  period,  does  not  take  the  case  out  of  the  statute.  11  East,  142.  But 
even  a  written  undertaking  to  pay  the  debt  of  another  is  void,  unless  a  good  considera- 
tion appears  in  the  writing ;  and  the  consideration,  if  any,  cannot  be  proved  by  parol 
evidence.  5  East,  10.  If  a  growing  crop  is  purchased  witnout  writing,  the  agreement, 
before  part  execution,  may  be  put  an  end  to  by  parol  notice.  6  East,  602.  But  a  court 
of  equity  will  decree  a  specific  performance  of  a  verbal  contract  when  it  is  confessed  by 
a  defendant  in  his  answer,  or  when  there  has  been  a  part  performance  of  it,  as  by  pay- 
ment of  part  of  the  consideration-money,  or  by  entering  and  expending  money  upon  the 
estate;  for  such  acts  preclude  the  party  from  denying  the  existence  of  the  contract,  and 

St>ve  that  there  can  be  no  fraud  or  peijury  in  obtaining  the  execution  of  it.    3  Ves.  Jr. 
I  378,  712.    But  lord  Eldon  seems  to  think  that  a  specific  performance  cannot  be 

111         . 
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From  these  express  contracts  the  transition  is  easy  to  those  that  are  only 
implied  by  law;  which  are  such  as  reason  and  justice  dictate,  and  which  there- 
fore the  law  presumes  that  every  man  has  contracted  to  perform,  and  upon  this 
]>resumption  makes  him  answerable  to  such  persons  as  suffer  by  his  non-per- 
forraance. 

Of  this  nature  are,  first,  such  as  are  necessarily  implied  by  the  fundamental 
constitution  of  government,  to  which  every  man  is  a  contracting  party.  And 
*1601  ^^^®  ^*  ^  ^^*^  every  person  *i8  bound  and  hath  virtually  agreed  to  pay 
J  such  particular  sums  of  money  as  are  charged  on  him  by  the  sentence, 
or  assessed  by  the  interpretation,  of  the  law.  For  it  is  a  part  of  the  original 
contract,  entered  into  by  all  mankin4  who  partake  the  benefits  of  society,  to 
submit  in  all  points  to  the  municipal  constitutions  and  local  ordinances  of  that 
state  of  which  each  individual  is  a  member.  Whatever  therefore  the  laws  order 
any  one  to  p^y,  that  becomes  instantly  a  debt,  which  he  hath  beforehand  con- 
tracted to  discharge.  And  this  implied  agreement  it  is  that  gives  the  plain- 
tiff a  right  to  institute  a  second  action,  founded  merely  on  the  general  con- 
tract, in  order  to  recover  such  damages,  or  sum  of  money,  as  are  assessed  by 
the  iury  and  adjudged  by  the  court  to  be  due  from  the  defendant  to  the  plain- 
tiff in  anv  former  action.  So  that  if  he  hath  once  obtained  a  judgment  against 
another  K>r  a  certain  sum,  and  neglects  to  take  out  execution  thereupon,  he  may 
afterwards  bring  an  action  of  debt  upon  this  jud^ent,((/)  and  shall  not  be 
put  upon  the  proof  of  the  original  cause  of  action ;  but  upon  showing  the  judg- 
ment once  obtained  still  in  full  force  and  yet  unsatisfied,  the  law  immediate^ 
implies,  that  by  the  original  contract  of  society  the  defendant  hath  contracted 
a  debt,  and  is  bound  to  pay  it.  This  method  seems  to  have  been  invented  when 
real  actions  were  more  m  use  than  at  present,  and  damages  were  permitted  to 
be  recovered  thereon ;  in  order  to  have  the  benefit  of  a  writ  of  capias  to  take 
the  defendant's  body  in  execution  for  those  damages,  which  process  was  allow- 
able in  an  action  of  debt,  (in  consequence  of  the  statute  25  Edw.  III.  c.  17,)  but 
not  in  an  action  real.  Wherefore,  since  the  disuse  of  those  real  actions,  actions 
of  debt  upon  judgment  in  personal  suits  have  been  pretty  much  discounte- 
nanced by  the  courts,  as  being  generally  vexatious  and  oppressive,  by  harasa- 
ing  the  defendant  with  the  costs  of  two  actions  instead  of  one. 

On  the  same  principle  it  is  (of  an  implied  original  contract  to  submit  to  the 
*161 1  ^^®^  ^^  ^^®  community  whereof  we  are  members)  *that  a  forfeiture  im- 
■^  posed  by  the  by-laws  and  private  ordinances  of  a  corporation  upon  any 
that  belong  to  the  body,  or  an  amercement  set  in  a  court-feet  or  court-baron 
upon  any  of  the  suitors  to  the  court,  (for  otherwise  it  will  not  be  binding,)(A) 
immediately  creates  a  debt  in  the  eye  of  the  law ;  and  such  forfeiture  or  ameroe- 
ment,  if  unpaid,  works  an  injury  to  the  party  or  parties  entitled  to  receive  it : 
for  which  the  remedy  is  by  action  of  debt.(i) 

The  same  reason  may  with  equal  justice  be  applied  to  all  penal  statutes,  that 
is,  such  acts  of  parliament  whereby  a  forfeiture  is  inflicted  for  transgressing  the 
provisions  therein  enacted.  The  party  offending  is  here  bound  by  the  funda- 
mental contract  of  society  to  obey  the  directions  of  the  legislature,  and  pay  the 
forfeiture  incurred  to  such  persons  as  the  law  requires.  The  usual  application 
of  this  forfeiture  is  either  to  the  party  aggrieved,  or  else  to  any  of  tne  king's 
subjects  in  general.  Of  the  former  sort  is  the  forfeiture  inflicted  by  the 
statute  of  Winchester(/r)  (explained  and  enforced  by  several  subsequent  sta- 
tutes )(0  upon  the  hundred  wherein  a  man  is  robbed,  which  is  meant  to  oblige 
the  hundredors  to  make  hue  and  cry  after  the  felon;  for  if  they  take  him 

(#)  Roll.  Abr.  000,  OOt.  (*)  13  Kdw.  I.  c  1. 

(*)  Uw  of  Nisi  Prhu,  166.  (0  27  Elis.  c  13.    29  Chr.  n.  c  7.    8  Geo.  n.  c.  16w    » 

(<)  6  Uep.  64.    Hob.  279.  Geo.  U.  c  24. 

decreed  if  the  defendant  in  bis  answer  admits  a  parol  agreement,  and  at  the  same  time 
insists  upon  the  benefit  of  the  statute.  6  Ves.  Jr.  37.  If  one  party  only  signs  an  agre^ 
ment,  he  is  bound  by  it ;  and  if  an  agreement  is  by  parol,  but  it  is  agreed  it  shall  be 
reduced  into  writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties,  perform- 
ance of  it  will  be  decreed.  2  Bro.  564, 565, 566.  See  3  Woodd.  Lect.  Ivii.  and  Fonblanque 
Tr.  of.  £q.  b.  i.  c.  3,  ss.  8,  9,  where  this  subject  is  fully  and  learnedly  discussed. — Chittt. 
Ui 
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ihej  stand  excused.  Bat  otherwise  the  party  robhed  is  entitled  to  prosecute 
them  by  a  special  action  on  the  case^  for  damages  equivalent  to  his  loss.  And 
of  the  same  nature  is  the  action  given  by  statute  9  Geo.  I.  c.  22^  commonly  callea 
the  black  act,  against  the  inhabitants  of  any  hundred,  in  order  to  make  satis- 
faction in  damages  to  all  persons  who  have  suffered  by  the  offences  enumerated 
and  made  felony  by  that  act.  But  more  usually  these  forfeitures  created  by 
statute  are  given  at  large  to  any  common  informer;  or,  in  other  words,  to  any 
such  person  or  persons  as  will  sue  for  the  same :  and  hence  such  actions  are 
called  popular  actions,  because  they  are  given  to  the  people  in  general.(m)  Some- 
times one  part  is  given  to  the  king,  to  the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  ^informer  or  prosecutOB:  and  then  the  suit  is  called  r^igo 
a  qui  tarn  action,  because  it  is  brought  by  a  person  ^^qui  tarn  pro  domino  *• 
rege,  <fec.,  quam  pro  se  ipso  in  hac  parte  seqiiitur.**  If  the  king  therefore  himself 
commences  this  suit,  he  shall  have  the  whole  forfeiture. (n)  But  if  any  one 
hath  begun  a  qui  tamj  or  popular  action,  no  other  person  can  pursue  it :  and 
the  verdict  passed  upon  the  defendant  in  the  first  suit  is  a  bar  to  all  others, 
aod  conclusive  even  to  the  king  himself  This  has  frequently  occasioned 
offenders  to  procure  their  own  friends  to  begin  a  suit,  in  order  to  forestall  and 
prevent  other  actions :  which  practice  is  in  some  measure  pitevented  by  a  statute 
made  in  the  reign  of  a  very  sharp-sighted  prince  in  penal  laws,  4  Hen.  YII.  c. 
20,  which  enacts  that  no  recovery,  otherwise  than  by  verdict,  obtained  by 
collusion  in  an  action  popular,  shall  be  a  bar  to  any  other  action  prosecuted 
bona,  fide.  A  provision  that  seems  borrowed  from  the  rule  of  the  Boman  law, 
that  if  a  person  was  acquitted  of  any  accusation  merely  by  the  prevarication 
of  the  accuser,  a  new  prosecution  might  be  commenced  against  him.(o) 

A  second  class  of  implied  contracts  are  such  as  do  not  arise  from  the  express 
determination  of  any  court,  or  the  positive  direction  of  any  statute ;  but  from 
natural  reason,  and  the  just  construction  of  law.  Which  class  extends  to  all 
presumptive  undertakings  or  assumpsits;  which  though  never  perhaps  actually 
made,  yet  constantly  arise  from  the  general  implication  and  intendment  of  the 
courts  of  judicature,  that  every  man  hath  engaged  to  perform  what  his  duty  or 
justice  requires.    Thus, 

1.  If  I  employ  a  person  to  transact  any  business  for  me,  or  perform  any  work, 
the  law  implies  that  I  undertook  or  assumed  to  pay  him  so  much  as  bis  labour 
deserved.  And  if  I  neglect  to  make  him  amends,  he  has  a  remedy  for  this  in- 
jury by  bringing  his  action  on  the  case  upon  this  implied  assumpsit;  wherein  he 
is  at  liberty  to  suggest  that  I  promised  to  pay  him  as  *much  as  he  r^igo 
reasonably  deserved,,  and  then  to  aver  that  his  trouble  was  really  worth  L 
siich  a  particular  sum,  which  the. defendant  has  omitted  to  pay.  But  this  valua- 
tion of  his  trouble  is  submitted  to  the  determination  of  a  jury;  who  will  assess 
sach  a  sum  in  damages  as  they  think  he  really  merited.  This  is  called  an 
amtnmgit  on  a  quantum  meruit 

2.  There  is  also  an  implied  assumpsit  on  a  quantum  valebaty  which  is  very  simi- 
lar to  the  former,  being  only  where  one  takes  up  goods  or  wares  of  a  trades- 
man, without  expressly  agreeing  for  the  price.  There  the  law  concludes,  that 
both  parties  did  intentionally  agree  that  the  real  value  of  the  ^oods  should  be 
paid;  and  an  action  on  the  case  may  be  brought  accordingly,  if  the  vendee  re- 
fuses to  pay  that  value. 

3.  A  third  species  of  implied  assumpsits  is  when  one  has  had  and  received 
money  belonging  to  another,  without  any  valuable  consideration  given  on 
the  receiver's  part;  for  the  law  construes  this  to  be  money  had  and  received 
for  the  use  of  the  owner  only;  and  implies  that  the  person  so  receiving  pro- 
mised, and  urdertook,  to  account  for  it  to  the  true  proprietor.  And,  if  he  un- 
jostly  detains  it,  an  action  on  the  case  lies  against  him  for  the  breach  of  such 
implied  promise  and  undertaking;  and  he  will  be  made  to  repay  the  owner  in 
damages,  equivalent  to  what  he  has  detained  in  violation  of  such  his  promise. 
This  is  a  very  extensive  and  beneficial  remedy,  applicable  to  almost  every  case 

(^  See  book  If.  eh.  20.  (•)  F/  «r»  U,  S. 

{•)2Ha«k..P  1908. 
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where  the  defendant  has  received  money  which  ex  cequo  et  bono  he  ought  to  re- 
fund. It  lies  for  irioney  paid  by  mistake,  or  on  a  consideration  which  happens 
to  fail,  or  through  imposition,  extortion,  or  oppression,  or  where  any  undue 
advantage  is  taken  of  the  plaintiffs  situation. (i)) 

4.  Where  a  person  has  laid  out  and  expended  his  own  money  for  the  use  of 
another,  at  his  request,  the  law  implies  a  promise  of  repayment,  and  an  action 
will  lie  on  this  a8su7P..psit.(<q)^ 
*1641        ^*  *Likewise,  fifthly,  upon  a  stated  account  between  two  merchants, 

-I  or  other  persons,  the  law  implies  that  he,  against  whom  the  balance 
appears,  has  engaged  to  pay  it  to  the  other;  though  there  be  not  any  actual 
promise.  And  from  this  implication  it  is  frequent  for  actions  on  the  case  to  be 
Drought,  declaring  that  the  plaintiff  and  defendant  had  settled  their  accounts 
together,  insimul  computassetit,  (which  gives  name  to  this  species  of  assumpsit^) 
and  that  the  defendant  engaged  to  pay  the  plaintiff  the  balance,  but  has  since 
neglected  to  do  it.  But  if  no  account  has  been  made  up,  then  the  legal  remedy 
is  by  bringing  a' writ  of  account  de  computo ;(r)  commanding  the  defendant  to  ren- 
der a  just  account  to  the  plaintiff,  or  show  the  court  good  cause  to  the  contraiy. 
In  this  action,  if  the  plaintiff  succeeds,  there  are  two  judgments:  the  first  is, 
that  the  defendant  do  account  (quod  computet)  before  auditors  appointed  by  the 
court;  and,  when  such  account  is  finished,  then  the  second  judgment  is,  that  he 
do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.  This  action,  liy  the  old 
common  law,(5)  lay  only  against  the  parties  themselves,  and  not  their  executors ; 
because  matters  of  account  rested  solely  on  their  own  knowledge.  But  this 
defect,  after  many  fhiitless  attempts  in  parliament,  was  at  last  remedied  by 
statute  4  Anne,  c.  16,  which  gives  an  action  of  account  against  the  executors  and 
administrators.  But,  however,  it  is  found  by  experience,  that  the  mi«t  ready 
and  effectual  way  to  settle  these  matters  of  account  is  by  bill  in  a  court  of 
equity,  where  a  discovery  may  be  had  on  the  defendant's  oath,  without  relying 
merely  on  the  evidence  which  the  plaintiff  may  be  able  to  produce.  Wherefore 
actions  of  account,  to  compel  a  man  to  bring  in  and  settle  his  accounts,  are  now 
very  seldom  used ;  though,  when  an  account  is  once  stated,  nothing  is  more 
common  than  an  action  upon  the  implied  assumpsit  to  pay  the  balance. 
iniQ^-i        6.  *The  last  class  of  contracts,  implied  by  reason  and  construction  of 

■^  law,  arises  upon  this  supposition,  that  every  one  who  undertakes  any 
oflce,  employment,  trust,  or  duty,  contracts  with  those  who  emplov  or  intrust 
him,  to  perform  it  with  integrity,  diligence,  and  skill.  And,  if  by  his  want 
of  either  of  those  qualities  any  injury  accrues  to  individuals,  they  have  therefore 
their  remedy  in  damages  by  a  special  action  on  the  case.  .A  few  instances  will 
fully  illustrate  this  matter.  If  an  officer  of  the  public  is  guilty  of  neglect  of 
duty,  or  a  palpable  breach  of  it,  of  non-feasance  or  of  mis-feasance;  as,  if  the 
sheriff  does  not  execute  a  writ  sent  to  him,  or  if  he  wilftillv  makes  a  false 
return  thereof;  in  both  these  cases  the  party  aggrieved  shall  have  an  action 
on  the  case  for  damages  to  be  assessed  by  a  jury.(0  If  a  sheriff  or  gaoler  suffers 
a  prisoner,  who  is  taken  upon  mesne  process,  (that  is,  during  the  pendency  of  a 
suit,)  to  escape,  he  is  liable  to  an  action  on  the  case.(u)  But  if,  after  judgment,  a 
gaoler  or  a  sneriff  permits  a  debtor  to  escape,  who  is  charged  in  execution  for 
a  certain  sum,  the  debt  immediately  becomes  his  own,  and  he  is  compellable  by 
action  of  debt,  being  for  a  sum  liquidated  and  ascertained,  to  satisfy  the  creditor 
his  whole  demand ;  which  doctrine  is  grounded(w)  on  the  equity  of  the  statute 
of  Westm.  2,  18  Ikiw.  I.  c.  11,  and  1  JRic.  II.  c.  12.    An  advocate  or  attorney 

(f»)  4  Burr.  1012.                                                          (<)  Moor.  431.    11  Rep.  09. 
(f)Owth.446.    2K6b.99.                                          («)  Cro.  Elii.  826.    Comb.  00. 
(O  F.  N.  B.  110.                                                          (»)BT0.Ahr.ilt.I^UameiU,19.    2  Inst  882. 
(•)Oo,UtL90. 
—  I  ■  — i^ ____^ — 

'^  If  a  surety  in  a  bond  pays  the  debt  of  the  principal,  he  may  recover  it  back  from  the 
princi^  in  an  action  of  assumpsU  for  so  much  money  paid  and  advanced  to  his  use.  Yet 
m  ancient  times  this  action  could  not  be  maintained ;  and  it  is  said  that  the  first  case  of 
the  kind  in  which  the  plaintiff  succeeded  was  tried  before  the  late  Mr.  J.  Gould,  at 
Dorchester.  But  this  is  perfectly  consistent  with  the  equitable  principles  of  an  ossun^piiL 
2  T.  R.  105.— Chittt. 
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that  betray  the  cause  of  their  client,  or,  being  retained;  neglect  to  appear  at 
the  trial,  by  which  the  cause  miscarries,  are  liable  to  an  action  on  the  case  for 
a  reparation  to  their  injured  client.(x)^'  There  is  also  in  law  always  an  implied 
contract  with  a  common  inn-keeper  to  secure  his  miest's  goods  in  his  inn  ;  with 
a  common  carrier,  or  bargemaster,  to  be  answeraole  for  ^Jie  goods  he  carries ; 
with  a  common  farrier,  that  he  shoes  a  horee  well,  without  laming  him;  with  a 
common  tailor,  or  other  workman,  that  he  performs  his  business  in  a  workman- 
like manner;  in  which,  if  they  fail,  an  action  on  the  case  lies  to  recover  damages 
for  *BQch  breach  of  their  general  undertaking.(y)  But  if  I  employ  a  r*igg 
person  to  tnuisact  any  of  these  concerns,- whose  common  profession  and  ^ 
business  it  is  not,  the  law  implies  no  such  general  undertaking ;  but,  in  order  to 
charge  him  with  damages,  a  special  agreement  is  required.  Also,  if  an  inn-keeper, 
or  other  victualler,  hangs  out  a  sign  and  opens  his  house  for  travellers,  it  is  an 
implied  engagement  to  entertain  all  persons  who  travel  (hat  way;  and  upon 
this  mdversai  assumpsit  an  action  on  the  case  will  lie  against  him  for  damages 
if  he,  without  good  reason,  refuses  to  admit  a  traveller.(^)  If  any  one  cheats 
me  with  false  cards  or  dice,  or  by  false  weights  and  measures,  or  by  selling  me 
one  commodity  for  another,  an  action  on  the  case  also  lies  against  him  for. 
damages,  upon  the  contract  which  the  law  always  implies,  that  every  transac- 
tion is  Mr  and  honest.(a) 

In  contracts,  likewise,  for  sales,  it  is  constantly  understood  that  the  seller 
undertakes  tiiat  the  commodity  he  sells  is  his  own;^^  and  if  it  proves  otherwise, 
an  action  on  the  case  lies  against  }iim,  to  exact  damages  for  this  deceit.    In 

(•)  FiDch,  L.  188.  (■)  1  Ventr.  888. 

(y)llRei>.M.    lSaiiiML824.  (•)  10  B4)p.  66. 

'The  authority  cited  for  this  position  faUs  short  of  maint^ning  it  to  its  full  extent. 
Finch  merely  lays  down  the  law  in  the  case  of  an  attorney  for  the  tenant  in  a  real  action 
tnaking  default ;  and  F.  N.  B.  96,  which  is  Aw  authority,  goes  no  ftirther.  As  the  advo- 
cate can  maintain  no  action  for  his  fees,  (see  ante,  p.  28,)  there  would  be  some  hardship 
IT)  exposing  him  to  an  action  for  what  his  client  might  consider  want  of  proper  zeal, 
industry,  or  knowledge  in  the  conduct  of  his  cause.  In  two  cases  (Fell  vs.  Brown  and 
Turner  w.  Phillips,  Peake's  N.  P.  C.  131,  166)  lord  Kenyon,  at  Nisi  Prius,  held  such 
actions  not  to  be  maintainable. — Coleridge.. 

In  the  United  States  there  is  no  distinction  between  attorneys  and  advocates.  The  same 
persons  fulfil  the  dnties  of  both.  Hence  no  difference  is  made  between  their  right  to 
recover  compensation  for  services  in  the  one  capacity  or  the  other.  The  attorney  is  liable 
for  want  of  ordinary  care  and  skill.  When  he  disobeys  the  lawful  instructions  of  his 
client,  and  a  loss  ensues,  for  that  loss  he  is  responsible.  But  a  client  has  no  right  to 
control  his  attorney  in  the  due  and  orderly  conduct  of  a  suit;  and  it  is  his  duty  to  do 
what  the  court  would  order  to  be  done,  though  his  client  instruct  him  otherwise.  Gilbert 
vi.  Williams,  8  Mass.  57.  Holmes  vs.  Peck,  1  Rhode  Island,  245.  Cox  w.  Sullivan,  7 
Georgia,  144.  Cox  vs.  Livingston,  2  W.  &  S.  103.  Wilcox  vs.  Plummer,  4  Peters,  172. 
Anon.,  1  Wendell,  108. — Sharswood. 

^^  As  to  warranties  in  general,  see  Bac.  Abr.  Actions  on  the  Case,  £.  A  warranty  on  tho 
sale  of  a  personal  chattel,  as  to  the  right  thereto,  is  generally  implied,  {ante,  2  book,  451. 
3  id.  166.  3T.  R.  67.  Peake  C.  N.  P.  94.  Cro.  Jac.  474.  1  Roll.  Abr.  90.  1  Salk.  210. 
Douj.  18;)  but  not  as  to  the  right  of  real  property,  (Doug.  654.  2  B.  A  P.  13.  3  B.  & 
P.  166,)  if  a  regular  conveyance  has  been  executed.  6  T.  R.  606.  Nor  is  a  warranty  of 
Boondness,  goodness,  or  value  of  a  hors«,  or  other  personalty,  implied,  (3  Camp.  351.  2 
East,  314,  4&.  Ante,  2  book,  451 ;  and  see  further,  2  RoU.  Rep.  5.  F.  N.  B.  94,  ace.  Wood- 
des.  415.  3  Id.  199,  cant.;)  and  if  a  ship  be  sold  with  all  faults,  the  vendor  will  not  bo 
liable  to  an  action  in  respect  to  latent  defects  which  he  knows  of,,  unless  he  used 
some  artifioe  to  conceal  Uiem  from  the  purchaser.  3  Camp.  154,  506.  But  if  it  is 
the  usage  of  the  trade  to  specify  defects,  (as  in  case  of  sales  of  drugs  if  they  are 
^ea^lamaged,)  and  none  are  specified,  an  implied  warranty  arises,  (4  Taunt.  847;) 
^nd  a  warranty  may  be  implied  from  the  production  of  a  sample,  in  a  parol  sale 
T>y  sample,  (4  Cbmp.  22,  144,  169.  4  B.  &  A.  387.  3  Stark.  32;  and  see  notes;)  and 
if  the  bulk  of  the  goods  do  not  correspond  with  the  sample,  it  would  be  a  breach  of 
the  warranty.  If  the  contract  describe  the  goods  as  of  a  particular  denomination,  there 
is  an  implied  warranty  that  they  shall  be  of  a  merchantable  quality  of  the  denomination 
mentioned  in  the  contract.  4  Camp.  144.  3  Chit.  Com.  Law,  303.  1  Stark.  504.  4 
Tsant.  853.  5  B.  li^  A.  240.  In  all  contracts  for  the  sale  of  provisions  there  is  an  im- 
plied contract  that  they  shall  be  wholesome.    1  Stark.  384.    2  Camp.  391.    3  Camp.  286 
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Q  on  tracts  for  provisions,  it  is  always  implied  that  they  are  wholesome;  and 
if  they  be  not,  the  same  remedy  may  be  had.  Also  if  he,  that  selleth  any  thing, 
doth  upon  the  sale  warrant  it  **  o  be  gond,  the  law  annexes  a  tacit  contract  to 
his  warranty,  that  if  it  be  not  so,  he  snail  make  compensation  to  the  buyer; 
else  it  is  an  injury  to  good  foith,  for  which  an  action  on  the  case  will  lie  to 
recover  damages/S)  The  warranty  must  be  upon  the  sale;  for  if  it  be  made 
after f  and  not  aty  tne  time  of  the  sale,  it  is  avoid  warranty  :(c)  for  it  is  then  made 
without  any  consideration;  neither  does  the  buyer  then  take  the  goods  upon  the 
credit  of  the  vendor.  Also,  the  warranty  can  only  reach  to  things  in  .being  at 
the  time  of  the  warranty  made,  and  not  to  things  in  futuro;  as,  that  a  horse  is 
sound  at  the  buying  of  him,  not  that  he  wiU  be  sound  two  years  hence."  But 
if  the  vendor  knew  the  irpods  **to  be  unsound,  and  hath  used  any  art  r**ig5 
to  disguise  them,(<i)  or  if  thev  are  in  any  shape  different  from  what  he  *• 
represents  them  to  be  to  the  buyer,  this  artifice  shall  be  equivalent  to  an  express 
warranty,  and  the  vendor  is  answerable  for  their  goodness.  A  general  warranty 
will  not  extend  to  guard  a^inst  defects  that  are  plainly  and  obviously  the 
object  of  one's  senses,  as  if  a  norse  be  warranted  perfect,  and  wants  either  a  tail 
.  or  an  ear,  unless  the  buyer  in  this  case  be  blind.  But  if  cloth  is  warranted  to 
be  of  such  a  length,  when  it  is  not,  there  an  action  on  the  case  lies  for  damages; 
for  that  cannot  he  discerned  by  sight,  but  only  by  a  collateral  proof,  the  mea- 
suring it.(e)  Also,  if  a  horse  is  warranted  sound,  and  he  wants  the  sight  of  an 
eye,  uiough  this  seems  to  be  the  object  of  one's  senses,  yet,  as  the  discernment 
of  such  defects  is  frequently  matter  of  skijj,  it  hath  been  held  that  an  action  oc 
the  case  lieth  to  recover  damages  for  this  impo8ition.(/) 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar  remedy,  entitled 
an  action  of  deceit ;(g)  to  give  damages  in  some  particular  cases  of  fraud; 
and  principally  where  one  man  does  any  thing  in  the  name  of  another,  by 
.which  he  is  deceived  or  injured ;(A)  as  if  one  brings  an  action  in  another's 

(»)F.N.B.M.  (f)  Balk.  All. 

(•)  Ptach,  L.  18».  W  P.  N.  B.  96. 

(A  2  RoU.  Rep.  6.  (*)  Law  of  Niai  Prina,  30. 

(•)  Finch,  L.  180. 

An  implied  warranty  arises  in  the  sale  of  goods  where  no  opportunity  of  an  inspeotion 
is  given,  (4  Camp.  144,  169.  6  Taunt.  108;)  and  if  ^oods  are  ordered  to  be  manufac- 
tured, a  stipulation  that  they  shall  be  proper  is  implied,  (4  Camp.  144.  6  Taunt.  108,) 
especially  if  for  a  foreign  market.  4  Camp.  169.  5  Taunt.  108.  As  to  what  is  an  ex- 
press warranty,  see  3  Chit.  Com.  Law,  305.  Where  a  horse  has  been  warranted  sound, 
any  infirmity  rendering  it  unfit  for  immediate  use  is  an  unsoundness.  1  Stark.  127. 
The  question  of  unsoundness  is  for  the  opinion  of  a  ,jury.  7 .  Taunt.  153.  It  is  not 
necessary  for  the  purchasor  to  return  the  horse,  imless  it  be  expressly  stipulated  that  he 
should  do  so.  2  Hen.  Bla.  573.  2  T.  R.  745.  If  not  so  stipulated,  an  action  for  the 
breach  of  warranty  may  be  supported  without  returning  the  horse,  or  even  giving  notice 
of  the  unsoundness,  and  although  the  purchasor  have  re-sold  the  horse.  1  Hen.  Bla.  17. 
1  T.  B.  136.  2  T.  R.  745.  But  unless  the  horse  be  returned  as  soon  as  the  defect  is  dis- 
covered, or  if  the  horse  has  been  long  worked,  the  purchasor  cannot  recover  back  the 
purchase-money  on  the  count  for  money  had  and  received,  (1  T.  R.  136.    5  East.  449. 

1  East,  274.  2  Camp.  410.  1  New  Rep.  260;)  and  m  all  cases  the  vendee  should  object 
within  a  reasonable  time,  (1  J.  B.  Moore,  166;)  and  in  these  cases,  or  when  the  purchasor 
has  doctored  the  horse,  he  has  no  defence  to  an  action  by  the  vendor  for  the  price,  but 
must  proceed  in  a  cross-action  on  the  warranty,  (1  T.  R.  136.    5  East,  449.     V  id.  274. 

2  Camp.  410.  1  N.  R.  260.  3  Esp.  Rep.  82.  4  Esp.  Rep.  95;)  and  in  these  cases,  if  the 
vendee  has  accepted  a  bill  or  given  any  other  security,  it  should  seem  that  the  breach 
of  warranty  is  no  defence  to  an  action  thereon,  but  he  must  proceed  by  cross-action.  2 
Taunt.  2.  1  Stark.  51.  3  Camp.  38.  S.  C.  14  East,  486.  3  Stark.  175.  But  it  would  be 
otherwise  if  the  vendee  entirelv  repudiated  the  contract,  (2  Taunt.  2,)  as  if  he  in  the 
first  instance,  on  discovery  of  the  breach  of  warranty,  returned  or  tendered  back  the 
horse.  2  Taunt.  2;  and  see  14  East,  484.  3  Camp.  38.  Peake's  C.  N.  P.  38.  For  what 
damage  defendant  is  liable  in  this  action,  see  2  «f.  B.  Moore,  106. — Chittt. 

^  There  seems  to  be  no  reason  or  principle  why,  upon  a  sufficient  consideration,  an 
express  warranty  that  a  horse  should  continue  sound  for  two  years  should  not  be  valid. 
Tiord  Mansfield  declared,  in  a  case  in  which  the  sentence  in  the  text  was  cited,  "There 
ts  no  doubt  but  you  may  warrant  a  future  event.''    Doug.  735.~CHRutiAN 
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name,  and  then  suffers  a  nonsuit,  tehereby  the  plaintiff  becomes  liable  to 
costs;  or  where  one  obtains  or  suffers  a  fraudulent  recovery  of  lands,  tene- 
ments, or  chattels,  to  the  prejudice  of  him  that  hath  right.  As  when,  by  col- 
lusion, the  attorney  of  th^e  tenant  makes  default  in  a  real  action,  or  where  the 
sheriff  returns  that  the  tenant  was  summoned  when  ho  was  not  so,  and  in  either 
case  he  loses  the  land,  the  w;rit  of  deceit  lies  against  the  demandant,  and  also, 
the  attorney  or  the  sheriff  and  his  officers ;  to  annul  the  former  proceedings, 
and  recover  back  the  land.(0  It  also  lies  in  the  cases  of  warranty  before 
mentioned,  and  other  personal  injuries  committed  contrary  to  good  faith  and 
houeBtj.(ky^  But  an  action  on  the  case,  for  damages,  in  nature  of  a  writ  of  deceit, 
is  more  usually  brought  upon  these  occasions. (Z^  And  indeed  it  is  the  only(m) 
♦♦remedy  for  a  lord  of  a  manor,  in  or  out  of  antient  demesne,  to  reverse  r*»i  gg 
a  fine  or  recovery  had  in  the  king's  courts  of  lands  lying  within  his  juris-  I- 
diction ;  which  would  otherwise  be  thereby  turned  into  frank-fee.  And  this  may 
be  brought  by  the  lord  against  the  parties  and  cestuy  que  use  of  such  fine  or  re- 
covery;  and  thereby  he  shall  obtain  judgment  not  only  for  damages,  (which  are 
usaally  remitted,)  but  also  to  recover  his  court,  and  jurisdiction  over  the  lands, 
and  to  annul  the  former  proceedings,  (n) 

Thus  much  for  the  non-performance  of  contracts,  express  or  implied;  which 
includes  every  possible  injury  to  what  is  by  far  the  most  considerable  species 
of  personal  property,  vijE.,  that  which  consists  in  action  merely,  and- not  in 
possession.  Which  finishes  our  inquiries  into  such  vn*ongs  as  may  be  offered 
to  personal  property,  with  their  several  remedies  by  suit  or  action. 


CHAPTER  X 

OP  INJUBiES  TO  REAL  PROPERTY;    AND  FIRST   OF   DISPOSSESSION,    OR 
OUSTER  OF  THE  FREEHOLD. 

*I  GOME  now  to  consider  such  injuries  as  affect  that  species  of  pro-    r^icigy 
perty  which  the  laws  of  England  have  denominated  real ;  as  being  of  a    L 
more  substantial  and  permanent  nature  than  those  transitory  rights  of  which 
personal  chattels  are  the  object  * 

rO  Booth,  RmI  AcatHU,  25L    RMt.  Xntr.  221,  222.    See        (0  Booth,  25a.    Co.  £iitr.  8. 
Vt^m.  («)3LeT.419. 

(^F.N.B.08.  (<»)Raat.Entr.lOO,b.    8L6T.415.    Xmtw.  711, 749. 

■The  writ  of  deceit  was  abolished  by  the  statute  3  A  4  Will.  IV.  c.  27.— Kerr. 

^  "The  ^[fferent  degrees  of  title  which  a  person  dispoBsessing  another  of  his  lanoj 
aoquires  in  them  in  the  eye  of  the  law,  (independently  of  any  anterior  right,)  according 
to  the  length  of  time  and  other  circumstanoes  which  intervene  from  the  time  such  dis* 
possession  is  made,  form  different  degreed  of  presumption  in  favour  of  the  title  of  the 
dispoBseflsor ;  and  in  proportion  as  that  presumption  increases,  his  title  is  strengthened. 
The  modes  by  which  tiie  possession  maybe  recovered  vary ;  and  more,  or  rather  different, 
proof  is  required  from  the  person  dispossessed  to  establish  his  title  to  recover.  Thus,  if 
A.  is  disseised  by  B.,  while  the  possession  continues  in  B.  it  is  a  mere  naked  poesesskm,  un« 
supported  by  any  right,  and  A.  may  restore  his  own  possession,  and  put  a  total  end  to 
the  possession  of  B.,  by  an  entry  on  the  lands,  without  any  previous  action.  But  if  B. 
dies,  the  possession  descends  on  the  heir  by  act  of  law.  In  this  case  the  heir  comes  to 
the  land  by  a  lawfril  title,  and  acquires  in  the  eye  of  the  law  an  apparent  right  of  possession, 
which  is  80  far  good  against  the  person  disseised  that  he  has  lost  his  ri^ht  to  recover  the 
poBsesflion  by  entry,  and  can  only  recover  it  by  an  action  at  law.  The  actions  used  in  these 
cases  are  called  possessory  actions,  and  the  original  writs  by  which  the  proceedings  upon 
them  are  instituted  are  called  writs  of  entry.  But  if  A.  permits  the  possession  to  be 
withheld  from  him  beyond  a  certain  period  of  time  without  claiming  it,  or  suffers  judg- 
ment in  a  possessory  action  to  be  given  against  him,  by  default  or  upon  the  merits, — in 
all  these  cases  B.'s  title,  in  the  eye  of  the  law,  is  strengthened,  and  A.  can  no  lonser 
recover  by  a  possessory  action,  and  his  only  remedy  then  is  by  an  action  on  the  right. 
These  last  actions  are  called  droiturd  actions,  in  contradistinction  to  possessory  actions.  They 
■r«^  the  nltimate  resort  of  the  person  disseised,  so  that  if  he  fails  to  bring  his  writ  of  right 
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Eeal  injuries,  then,  or  injuries  affecting  real  rights,  are  princij)ally  six:— 
1.  Ouster;  2.  Trespass;  3.  Nuisance;  4.  Waste;  6.  Subtraction;  6.  Dis- 
turbance. 

Ouster,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the  amotion 
of  possession ;  for  thereby  the  wrong-doer  gets  into  the  actual  occupation  of 
the  land  or  hereditament,  and  obliges  him  that  hath  a  right,  to  seek  his  legal 
remedy  in  order  to  gain  possession  and  damages  for  the  injury  sustained. 
And  such  ouster,  or  dispossession,  may  either  be  of  the  freehold,  or  of  cJiattels 
real.  Ouster  of  the  freehold  is  effected  by  one  of  the  following  methods : — 
1.  Abatement;  2.  Intrusion;  3.  Disseisin;  4.  Discontinuance;  5.  Deforcement. 
All  of  which,  in  their  order,  and  afterwards  their  respective  remedies,  will  be 
considered  in  the  present  chapter. 

1.  And  first,  an  abatement  is  where  a  person  dies  seised  of  an  inheritance, 
♦1681  *°^  before  the  heir  or  devisee  enters,  a  stranger  *who  has  no  right 
-'  makes  entry  and  gets  possession  of  the  freehold.  This  entry  of  him  is 
called  an  abatement,  and  he  nimself  is  denominated  an  abator.(a)  It  is  to 
be  obsei-ved  that  this  expression  of  abating,  which  is  derived  from  the  French, 
and  signifies  to  quash,  oeat  down,  or  destroy,  is  used  by  our  law  in  three 
senses.  The  first,  which  seems  to  be  the  primitive  sense,  is  that  of  abating 
or  beating  down  a  nuisance,  of  which  we  spoke  in  the  beginning  of  this 
book  j(6)  and  in  a  like  sense  it  is  used  in  statute  Westm.  1,  3  Edw.  I.  c.  17, 
where  mention  is  made  of  abating  a  castle  or  fortress ;  in  which  case  it  clearly 
signifies  to  pull  it  down  and  level  it  with  the  ground.  The  second  signification 
of  abatement  is  that  of  abating  a  writ  or  action,  of  which  we  shall  say  more 
hereafter;  here  it  is  taken  figuratively,  and  signifies  the  overthrow  or  de- 
feating of  such  writ  by  some  fatal  exception  to  it.  The  last  species  of  abate- 
ment is  that  we  have  now  before  us ;  which  is  also  a  fi^rative  expression,  to 
denote  that  the  rightful  possession  or  freehold  of  the  heir  or  devisee  is  over- 
thrown by  the  rude  intervention  of  a  stranger. 

This  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate  occupancy 

(•)  Finch,  L.  196.  .  (*)  Page  6. 

within  the  time  limited  for  the  bringing  of  such  writ,  be  is  remediless,  and  the  title  of 
the  dispossessor  is  complete.  The  original  writs  by  which  droiturel  actions  ai'e  instituted 
are  called  writs  of  right.  The  dilatoriness  and  niceties  in  these  processes  introduced  the 
writ  of  assize.  The  invention  of  this  proceeding  is  attributed  to  Glanville,  chief  justice 
to  Henry  II.  See  Mr.  Reeves's  History  of  the  English  Law,  part  1,  ch.  3.  It  was  found 
so  convenient  a  remedy  that  persons,  to  avail  themselves  of  it,  frequently  supposed  or 
admitted  themselves  to  be  disseised  by  acts  which  did  not,  in  strictness,  amount  to  a 
disseisin.  This  disseisin,  being  such  only  by  the  will  of  the  party,  is  called  a  disseiMn  by 
election^  in  opposition  to  an  actual  disseisin :  it  is  only  a  disseisin  as  between  the  disseisor  and 
disseisee,  the  disseisee  still  continuing  the  freeholder  as  to  all  persons  but  the  disseisor. 
The  old  books,  particularly  the  reports  of  assize,  when  they  mention  disseisins,  generally 
relate  to  those  cases  where  the  owner  admits  himself  disseised.  See  1  Burr.  Ill;  and  see 
Bract.  1,  b.  4,  cap.  3.  As  the  processes  upon  writs  of  entry  were  superseded  by  the 
assize,  so  the  assize  and  all  other  real  actions  have  been  since  superseded  by  the  modern 
process  of  ejectment.  This  was  introduced  as  a  mode  of  tryins  titles  to  lands  in  the 
reign  of  Henry  VII.  From  the  ease  and  expedition  with  which  the  proceedings  in  it 
are  conducted,  it  is  now  become  the  general  remedy  in  these  cases.  Booth,  who  wrote 
about  the  end  of  the  last  century,  mentions  real  actions  as  then  worn  out  of  use.  It  is 
rather  singular  that  this  should  be  the  fact,  as  many  cases  must  frequently  have  occurred 
in  which  a  writ  of  ejectmejtit  was  not  a  sufficient  remedy.  Within  these  few  years  past^ 
some  attempts  have  been  made  to  revive  real  actions;  and  the  most  remarkable  of  tnese 
are  the  case  of  Tissen  vs.  Clarke,  reported  in  3  Wils.  419,  541,  and  that  of  Carlos  ^ 
Shuttleworth  vs.  Lord  Dormer.  The  writ  of  summons  in  this  last  case  is  dated  the  1st 
day  of  December,  1775.  The  summons  to  the  four  knights  to  proceed  to  the  election  of 
the  grand  assize  is  dated  the  22d  day  of  May,  1780.  To  this  summons  the  sheriff  made 
his  return ;  and  there  the  matter  rested.  The  last  instance  in  which  a  real  action  was 
used  is  the  case  of  Sidney  vs.  Perry.  All  these  were  actions  on  the  right.  The  part  of 
Sir  William  Blackstone's  Commentary  which  treats  upon  real  actions  is  not  the  least 
valuable  part  of  that  most  excelleni  work.''  See  Co.  Litt.  239,  a.,  note  1.  In  M.  T.  1825, 
a  writ  of  right  stood  for  trial  in  th/ court  of  Common  Pleas;  but,  the  four  knights  sum* 
moned  for  the  purpose  not  appearing,  the  case  was  acyoumed  to  the  next  term. — Chittt. 
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in  a  state  of  nature,  which  is  effected  by  taking  posseseion  of  the  land  the  same 
instant  that  the  prior  occupant  by  his  death  relinquishes  it.  But  this,  howevei 
agreeable  to  natural  justice,  considering  man  merely  as  an  individual,  is  dia- 
metrically opposite  to  the  law  of  society,  and  particularly  the  law  of  Eng- 
land ;  which,  for  the  preservation  of  public  peace,  hath  prohibited  as  far  as 
possible  all  acquisitions  by  mere  occupancy,  and  hath  directed  that*  lands  on 
the  death  of  the  present  possessor  should  immediately  vest  either  in  some 
person  expressly  named .  and  appointed  by  the  deceased  as  his  devisee,  or,  on 
de&olt  of  such  appointment,  m  such  of  his  next  relations  as  the  law  hath 
selected  and  pointed  out  as  his  natural  representative  or  heir.  Every  entry, 
therefore,  of  a  mere  stranger  by  way  of  intervention  between  the  ancestor  and 
heir  or  person  nezt  entitled,  which  keeps  the  heir  or  devisee  out  of  possession, 
is  one  of  the  highest  injuries  to  the  right  of  real  property. 

♦2.  The  second  species  of  injury  by  ouster,  or  amotion  of  possession  r^igg 
fix)m  the  freehold,  is  by  intrusion ;  which  is  the  entry  of  a  stranger,  afler  •■ 
a  particular  estate  of  freehold  is  determined,  before  him  in  remainder  or  rever- 
sion. And  it  happens  where  a  tenant  for  term  of  4fe  dieth  seised  of  certain 
lands  and  tenements,  and  a  stranger  entereth  thereon,  after  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  rever8ion.(c)  This  entry 
and  interposition  of  the  stranger  differ  from  an  abatement  in  this ;  that  an 
abatement  is  always  to  the  prejudice  of  the  heir  or  immediate  devisee ;  an  in- 
trusion is  always  to  the  prejudice  of  him  in  remainder  or  reversion.  For  ex- 
ample ;  if  A.  dies  seised  of  lands  in  fee-simple,  and  before  the  entry  of  £.  his 
heir  C.  enters  thereon,  this  is  an  abatement ;  but  if  A.  be  tenant  for  life,  with 
remainder  to  B.  in  fee-simple,  and  after  the  death  of  A.,  C.  enters,  this  is  an  in- 
trusion. Also  if  A.  be  .tenant  for  life  on  lease  from  B.,  or  his  ancestors,  or  be 
tenant  by  the  curtesy,  or  in  dower,  the  reversion  being  vested  in  B.,  and  after 
the  death  of  A.,  G.  enters  and  keeps  B.  out  of  possession,  this  is  likewise  an  in- 
trusion. So  that  an  intrusion  is  always  immediately  consequent  updn  the  deter- 
mination of  a  particular  estate ;  an  abatement  is  always  consequent  upon  the 
descent  or  devise  of  an  estate  in  fee-simple.  And  in  either  case  the  injury  is 
oqnally  great  to  him  whose  possession  is  defeated  by  this  unlawful  occupancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  freehold,  is  by 
disseisin.  Disseisin  is  a  wrongful  putting  out  of  him  that  is  seised  of  the  free- 
hold.(d)  Th.e  two  former  species  of  injury  were  by  a  wrongful  entry  whei'e  the 
possession  was  vacant ;  but  this  is  an  attack  upon  him  who  is  in  actual  posses- 
sion, and  turning  him  out  of  it.  Those  were  an  ouster  from  a  freehold  in  law  ; 
this  is  an  ouster  from  a  freehold  in  deed.  Disseisin  may  be  effected  either  in 
corporeal  inheritances,  *or  incorporeal.  Disseisin  of  things  corporeal,  .r*iYQ 
as  of  houses,  lands,  &c.,  n\ust  be  by  entry  and  actual  dispossession  of  the  '- 
freehold  jfe)  as  if  a  man  enters  either  by  force  or  fraud  into  the  house  of  an- 
other, ana  turns,  or  at  least  keeps,  him  or  his  servants  out  of  possession.  Dis- 
seisin of  incoi^oreal  hereditaments  cannot  be  an  actual  dispossession :  for  the 
subject  itself  is  neither  qapable  of  actual  bodily  possession,  or  dispossession ; 
bat  it  depends  on  their  respective  natures,  and  various  kinds;  being  in  genera] 
nothing  more  than  a  disturbance  of  the  owner  in  the  means  of  coming  at  or 
enjoying  them.  With  regard  to  freehold  rent  in  particular,  our  antient  law- 
booK8(/^  mentioned  five  methods  of  working  a  disseisin  thereof:  1.  By  enclosure; 
where  tne  tenant  so  encloseth  the  house  or  land,  that  the  lord  cannot  come  to 
distrain  thereon,  or  demand  it :  2.  By  forestaller,  or  lying  in  wait ;  when  the  tenant 
besetteth  the  way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  affrights 
the  lessor  from  coming:  3.  By  rescous;  that  is,  either  by  violently  retaking  a 
distress  taken,  or  by  preventing  the  lord  with  force  and  arms  from  taking  any 
at  all:  4.  By  replevin;  when  the  tenant  replevies  the  distress  at  such  time  when 
his  rent  is  really  due :  5.  By  denial;  which  is  when  the  rent  being  lawfully  de- 
manded is  not  paid.  All  or  any  of  these  circumstances  amount  to  a  disseisin 
of  rent;  that  is,  they  wrongfully  put  the  owner  out  of  the  only  possession,  of 


^ 
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which  the  Bubject-matter  is  capable,  namely,  the  receipt  of  it.  But  all  these 
disselBins,  of  hereditaments,  incorporeal,  are  only  bo  at  the  election  and  choice  of 
the  party  injured ;  if,  for  the  sake  of  more  easily  trying  the  right,  he  is  pleased 
to  suppose  himself  disseised. (^)  Otherwise,  as  there  can  be  no  actual  disposses- 
sion,  he  cannot  be  compulsively  disseised  of  any  incorporeal  hereditament. 

And  so,  too,  even  in  corporeal  hereditaments,  a  man  may  frequently  suppose 
himself  to  be  disseised,  when  he  is  not  so  in  fact,  for  the  sake  of  entitling  him- 
self to  the  more  easy  and  commodious  remedy  of  an  assize  of  novel  disseisin, 
*171 1  (^^^^^  ^^^  ^  explained  in  the  sequel  of  this  chapter,)  instead  of  being 
J  *driven  to  the  more  tedious  process  of  a  writ  of  entry.(A)  The  true 
injury  of  compulsive  disseisin  seems  to  be  that  of  dispossessing  the  tenant,  and 
substituting  oneself  to  be  the  tenant  of  the  lord  in  his  stead ;  m  order  to  which 
in  the  times  of  pure  feodal  tenure  the  consent  or  connivance  of  the  lord,  who 
upon  every  descent  or  alienation  personally  gave,  and  who  therefore  alone  could 
change,  the  seisin  or  investiture,  seems  to  have  been  considered  as  necessary. 
But  when  in  process  of  time  the  feodal  form  of  alienations  wore  off,  and  the 
lord  was  no  longer  the  instrument  of  giving  actual  seisin,  it  is  probable  that  the 
lord's  acceptance  of  rent  or  service,  from  him  who  had  dispossessed  another, 
might  constitute  a  complete  disseisin.  Afterwards,  no  regard  was  had  to  the 
lord's  concurrence,  but  the  dispossessor  himself  was  considered  as  the  sole  dis- 
seisor :  and  this  wrong  was  then  allowed  to  be  remedied  by  entry  only,  without 
any  form  of  law,  as  against  the  disseisor  himself;  but  required  a  le^al  process 
against  his  heir  or  ahenee.  And  when  the  remedy  by  assize  was  introduced 
under  Henry  II.  to  redress  such  disseisins  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remedy  induced  others,  who  were 
wrongfully  kept  out  of  the  freehold,  to  feign  or  allow  themselves  to  be  disseised, 
merely  for  the  sake  of  the  remedy. 

These  three  species  of  injury,  abatement^  intrusion,  and  disseisin,  are  such  wherein 
the  entry  of  the  tenant  ab  initio,  as  well  as  the  continuance  of  his  possession 
afterwards,  is  unlawful.  But  the  two  remaining  species  are  where  the  entry  of 
the  tenant  was  at  first  lawful,  but  the  wrong  consists  in  the  detaining  of  pos- 
session afterwards. 

4.  Such  is,  fourthly,  the  injury  of  discontinuance;*  which  happens  when  he 
who  hath  an  estate-tail  maketh  a  larger  estate  of  the  land  than  by  law  he  is 
entitled  to  do  :(i)  in  which  case  the  estate  is  good,  so  far  as  his  power  extends 
who  made  it,  out  no  further.  As  if  tenant  in  tail  makes  a  feoffment  in  fee- 
"'1721  ^^°^P^^'  ^^  ^^^  ^^^  ^^^  ^^  ^^^  feoffee,  or  in  tail ;  all  *which  are  beyond  hia 
-*  power  to  make,  for  that  by  the  common  law  extends  no  ftirther  than  to 
make  a  lease  for  his  own  life ;  in  such  case  the  entry  of  the  feoffee  is  lawful 

(9)  L!tt  2i  588,  589.  (»)  Bmgk.  pan.  o.  7.    4  Bnrr.  110.      •  (<)  Finch,  h.  190. 

'  See,  in  general,  Adams  on  IJj^c^n^^^J^t,  35  to  41.  Com.  Dig.  Discontinuance.  Bac.  Abr. 
Discontinuance.  Yin.  Abr.  Discontinuance.  Cm.  Dig.  Index,  Discontinuance.  Co.  Litt. 
325.  2  Saund.  Index,  tit.  Discontinuance.  The  term  ^'discontinuance"  is  used  to  distin- 
guish those  cases  where  the  party  whose  freehold  is  ousted  can  restore  it  by  action  only 
iTom  those  in  which  he  may  restore  it  by  entry.  Now,  things  which  lie  in  grant  cannot 
either  be  devested  or  restored  by  entry.  The  owner  therefore  of  any  thing  which  lies  in 
grant  has  in  no  stage,  and  under  no  circumstances,  any  other  remedy  but  By  action.  The 
books 'often  mention  both  disseisins  and  discontinuances  of  incorporeal  hereditaments ; 
but  these  disseisins  and  discontinuances*  are  only  at  the  election  of  the  party,  for  the 
purpose  of  ayidling  himdelf  of  the  remedy  by  action.  Co.  Litt,  330,  b.,  n.  But  a  dis- 
seisin or  discontinuance  of  corporecJ  hereditaments  necessarily  operates  as  a  disseisin  or 
discontinuance  of  all  the  incorporeal  rights  or  incidents  which  the  disseisee  or  discern* 
tinuee  has  himself  in,  upon,  or  out  of  ^e  land  affected  by  the  disseisin  or  discontinn- 
ance.  lb.  332,  a.,  n.  1.  Conveyances  by  feoffinent  and  livery,  or  by  fine  or  recovery  by 
tenant  in  tail  in  possession,  work  a  discontinuance;  but  if  by  covenants  to  stand  seised  to 
uses,  under  the  statute,  lease  and  release,  bargain  and  sale,  they  do  not,  (Co.  Litt.  330, 
a.,  n.  1,)  unless  accompanied  with,  a  fine,  as  one  and  the  same  assurance  in  the  two  latter 
instances,  (10  Co.  95;)  but  if  the  fine  be  a  distinct  assurance  it  is  otherwise.  2  Burr.  704. 
See  ante,  2  book,  301.  See,  further,  Adams  on  Ejectment,  35,  &c.  2  Saund.  Index,  Dia* 
oortinuancc  See  2  D.  &  R.  373.  1  B.  &  C.  238.--CHiTTr. 
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daring  the  life  of  the  feoffor;  but  if  he  retains  the  possession  after  the  death  ot 
the  feoffor,  it  is  an  injury,  which  is  termed  a  discontinuance :  the  antient  legal 
estate,  which  ought  to  have  survived  to  the  heir  in  tail,  being  gone,  or  at  least 
BQspended,  and'  for  a  while  discontinued.'  For,  in  this  case,  on  the  death  of  the 
alienors,  neither  the  heir  in  tail,  nor  they  in  remainder  or  reversion  expectant 
on  the  determination  of  the  estate-tail,  can  enter  on  and  possess  the  lands  so 
alienated.  Also.,  by  the  common  law,  the  alienation  of  a  husband  who  was 
seised  ih  the  right  of  his  wife,  worked  a  discontinuance  of  the  wife's  estate,  till 
the  statute  32  Hen.  YIII.  c.  28  provided,  that  no  act  by  the  husband  alone  shall 
work  a  discontinuance  of,  or  prejudice,  the  inheritance  or  freehold  of  the  wife; 
hnt  that,  after  his  death,  she  or  her  heirs  may  enter  on  the  lands  in  question.. 
Formerly,  also,  if  an  alienation  was  made  by  a  sole  corporation,  as  a  bishop  or 
dean,  without  consent  of  the  chapter,  this  was  a  discontmuance.O)  liut  this  is 
now  quite  antiquated  by  the  disabling  statutes  of  1  Eliz.  c.  19  and  13  Eliz.  c.  10, 
which  declare  ail  such  alienations  absolutely  void  ab  initio,  and  therefore  at  pre- 
sent no  discontinuance  can  be  thereby  occasioned.^ 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of  the  freehold, 
where  the  entry  of  the  present  tenant  or  possessor  was  originally  lawful,  but 
his  detainer  is  now  become  unlaw^l,  is  that  by  deforcement  This,  in  its  most 
extensive  sense,  is  nomen  generalissimum ;  a  much  larger  and  more  comprehen- 
sive expression  than  any  of  the  former :  it  then  signifying  the  holding  of  any 
lands  or  tenements  to  which  another  person  hath  a  right. (A:)  So  thfit  this  in- 
cludes as  well  an  abatement,  an  intrusion,  a  disseisin,  or  a  discontinuance,  as 
any  other  species  of  wrong  what8oever,'whereby  he  that  hath  right  to  the  free- 
hold is  kept  out  of  possession.  But,  as  contradistinguished  from  the  former,  it . 
is  only  such  a  detainer  of  the  ^freehold  from  him  that  hath  the  right  nici  70 
of  property,  but  never  had  any  possession  under  that  right,  as  falls  *- 
within  none  of  the  injuries  which  we  have  before  explained.  As  in  case  where 
a  lord  has  a  seignory,  and  lands  escheat  to  him  propter  defectum  sanguiniSj  but 
the  seisin  of  the  lands  is  withheld  from  him;  here  the  injury  is  not  Ofhatement, 
for  the  ri^ht  vests  not  in  the  lord  as  heir  or  devisee;  nor  is  it  intrusion^  for  ifc 
vests  not  m  him  who  hath  the  remainder  or  reversion ;  nor  is  it  disseisin^  for 
the  lord  was  never  seised ;  nor  does  it  at  all  bear  the  nature  of  any  species  of 
disamtimiance ;  but,  being  neither  of  these  four,  it  is  therefore  a  deforcement. (I) 
If  a  man  marries  a  woman,  and  during  the  coverture  is  seised  of  lands,  and 
alienes,  and  dies;  is  disseised,  and  dies;  or  dies  in  possession;  and  the  alienee, 
disseisor,  or  heir  enters  on  the  tenements  and  doth  not  assign  the  widow  her 
dower;  this  is  also  a  deforcement  to  the  widow,  by  withholding  lands  to  which 

(/)  F.  N.  B.  194.  (»)  Co.  Utt,  277.  (I)  F.  N.  B.  148. 

'Bacon  (New  Abr.  tit.  Discontinuance)  defines  it  to  be  "  such  an  alienation  of  the  pes 
Bession  whereby  he  who  has  a  right  to  the  inheritance  cannot  enter,  but  is  driven  to  his 
action."  The  question  whether  any  particular  act  has  this  effect  depends  not  so  much 
on  the  quantity  of  estate  which  the  wrong-doer  has,  as  upon  the  mode  of  conveyance  by 
which  he  has  done  it.  For  example,  by  the  old  law  the  disseisor,  who  has  but  a  naked 
possession,  might,  b^  feoffment  and  livery  of  seisin  to  a  third  person,  discontinue  the 
lawfol  estate  of  the  disseisee, — ^that  is,  take  from  him  his  right  to  revest  it  by  mere  entry ; 
on  the  other  hand,  the  tenant  in  taU,  who  has  all  but  the  fee-simple,  may  by  lease  and 
release  profess  to  convey  the  inheritance  in  fee  to  one  and  his  heirs,  and  yet  discontinue 
no  estate,  the  form  of  the  instrument  operating  to  pass  only  whatever  he  lawfully  can 
grant. 

In  order  to  effect  a  general  discontinuance,  the  alienation  must  be  made  with  livery  of 
seisin,  or  what  is  equivalent  to  it, — ^though  the  estates  of  particular  persons  may  be  dis- 
<sontinued  by  other  modes,  in  order  to  avoid  circuity,  as  lease  and  release  by  tenant  in  tail 
with  uKonranty  will  displace  the  estate  of  the  issue  on  whom  the  warranty  descends.  See 
mUy  vol.  ii.  p.  301.    Litt.  s.  592.    Co.  Litt.  325,  a.,  n.  278,  &c.— Coleridge. 

*  But  now,  by  stat.  3  A;  4  W.  IV.  c.  27,  s.  39,  no  discontinuance  shall  defeat  any  right 
of  entry  or  action  for  the  recovery  of  land  ;  and,  by  stat.  8  &  9  Vict.  c.  106,  s.  4,  a  feoff- 
ment made  after  October  1,  1845,  shall  not  have  a  tortious  operation,  so  as  to  create 
an  estate  by  wrong;  and  therefore  a  discmiimumee  would  seem  now  to  be  impossible.— 
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f^he  hatb  a  right/m)  In  like  manner^  if  a  man  lease  lands  to  another  for  term 
of  years,  or  S>r  tne  life  of  a  third  person,  and  the  term  expires  bj  surrender, 
efflux  of  time,  or  death  of  the  cestuy  que  vie;  and  the  lessee  or. any  stranger,  who 
was  at  the  expiration  of  the  term  in  possession,  holds  over,  and  refuses  to  de- 
liver the  possession  to  him  in  remainder  or  reversion,  this  is  likewise  a  deforce- 
ment.(n)  Deforcements  may  also  arise  upon  the  breach  of  a  condition  in  law: 
as  if  a  woman  gives  lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her, 
and  he  will  not  when  thereunto  required,  but  continues  to  hold  the  lands :  this 
is  such  a  fraud  on  the  man's  part,  that  the  law  will  not  allow  it  to  devest  the 
woman's  right  of  possession ;  though,  his  entry  being  lawful,  it  does  devest  the 
actual  possession,  and  thereby  becomes  a  deforcement. (o)  Deforcements  may 
also  be  grounded  on  the  disability  of  the  jparty  deforced :  as  if  an  infant  do 
make  an  alienation  of  his  lands,  and  the  alienee  enters*  and  keeps  possession : 
now,  as  the  alienation  is  voidable,  this  possession  as  against  the  infant  (or,  in 
case  of  his  decease,  as  against  his  heir)  is  after  avoidance  wrongful,  and  there- 
♦1741  ^^^®  ^  deforcement.(/))  The  same  happens  *when  one  of  non-sane 
-*  memory  alienes  his  lands  or  tenements,  and  the  alienee  enters  and  holds 
possession;  this  may  also  be  a  deforcement.(g')  Another  species  of  deforcement 
IS,  where  two  persons  have  the  same  title  to  land,  and  one  of  them  enters  and 
keeps  possession  against  the  other:  as  where  the  ancestor  dies  seised  of  an 
estate  m  fee-simple,  which  descends  to  two  sisters  as  coparceners,  and  one  of 
them  enters  before  the  other,  and  will  not  suffer  her  sister  to  enter  and  enjoy 
her  moiety ;  this  is  also  a  deforcement.(r)  Deforcement  may  also  be  grounded 
on  the  non-performance  of  a  covenant  real :  as  if  a  man,  seised  of  lands,  covenants 
to  convey  them  to  another,  and  neglects  or  refuses  so  to  do,  but  continues  pos- 
session against  him ;  this  possession,  being  wrongful,  is  a  deforcement  :(d)  whence, 
in  levying  a  fine  of  lands,  the  person  against  whom  the  fictitious  action  is  brought 
upon  a  supposed  breach  of  covenant,  is  called  the  deforciant  And,  lastly,  by  way 
of  analogy,  keeping  a  man  by  any  means  out  of  a  fi*eehold  office  is  construed  to 
be  a  deforcement;  though,  being  an  incorporeal  hereditament,  the  deforciant  has 
no  corporeal  possession.  So  that  whatever  injury  (withholding  the  posses- 
sion of  a  freehold)  is  not  included  under  one  of  the  four  fonner  heads,  is  com- 
prised under  this  of  deforcement. 

The  several  species  and  degrees  of  injury  by  ouster  being  thus  ascertained  and 
defined,  the  next  consideration  is  the  remedy;  which  is,  universally,  the  restitu- 
tion  or  delivery  of  possession  to  the  right  owner ;  and,  in  some  cases,  damages  also 
for  the  unjust  amotion.  The  methoj£,  whereby  these  remedies,  or  either  of  them^ 
may  be  obtained,  are  various. 

1.  The  first  is  that  extrajudicial  and  summary  one,  which  we  slightly  touched 
in  the  first  chapter  of  the  present  book,(f)  of  entry  by  the  legal  owner,  when 
another  person,,  who  hath  no  right,  hath  previously  taken  possession  of  lands 
or  tenements.  In  this  case  the  party  entitled  may  make  a  formal,  but  peace- 
able, entry  thereon,  declaring  that  thereby  he  takes  possession ;  which  notorious 
act  of  ownership  is  equivalent  to  a  feodal  investiture  by  the  lord  ;(u)  or  he  may 
*1751  ^^^^  ^^  ^^7  '''part  of  it  in  the  same  county,  declaring  it  to  be  in  the 
^  name  of  the  whole  ;(t;)  but  if  it  lies  in  different  counties  he  must  make 
different  entries;  for  the  notoriety  of  such  entiy  or  claim  to  the  pares  or  free- 
holders of  Westmoreland  is  not  any  notoriety  to  the  pares  or  freeholders  of 
Sussex.  Also  if  there  be  tyx>  disseisors,  the  partv  disseised  must  make  his  entry 
on  both ;  or  if  one  disseisor  has  conveyed  the  lands  with  livery  to  two  distinct 
feoffees,  entry  must  be  made  on  both:(tv)  for  as  their  seisin  is  distinct,  so  also 
must  be  the  act  which  devests  that  seisin.  If  the  claimant  be  deterred  from 
entering  by  menaces  or  bodily  fear,  he  may  make  claim  as  near  to  the  estate 
as  he  can,  with  the  like  forms  and  solemnities ;  which  claim  is  in  force  for  only 
a  year  and  a  day.(:r)    And  this  claim,  if  it  be  repeated  once  in  the  space  of 

(•)P.N.B.8,147.  (r)  Pinch,  L.  293,  2M.    r.N.B.lfl7. 

(•)  Finch,  L.  263.    r.N.B.a01,206,20«,207.  8m  book  U.  (•)  F.  N.  B.  I4tt. 

lb.  9t  p.  151.  (<)  Bee  page  6. 

(•)  F.  N.  B.  206.  («)  See  book  IL  ch  14,  p.  209. 

(r)  Finch,  L.  264.    r.N.B.lM.  (t)Lltt»417. 

^^-'  ^- "  .uttr- 


(f)Fliieb,ibid.    V.N.B.9(n.  (»)Co.Un.262.  (•)Utt.|42aL 
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every  year  and  a  day,  (which  is  called  continual  claim,)  has  tho  same  effect  with, 
and  m  all  respects  amounts  to,  a  legal  entry.(^)  Such  an  entry  gives  a  man 
BeisinX^)  or  puts  into  immediate  possession  him  that  hath  right  of  entry  on 
the  estate,  and  thereby  makes  him  complete  owner,  and  capable  of  conveying 
it  from  himself  by  either  descent  or  purchase.^ 

This  remedy  by  entry  takes  place  m  three  only  of  the  five  species  of  ouster, 
vi£.|  abatement,  intrusion,  and  disseisin  ;(a)  for  as  in  these  the  original  entry  of 
the  wrong-doer  was  unlawful,  they  may  therefore  be  remedied  by  the  mere 
entry  of  him  who  hath  right.  But,  upon  a  discontinuance  or  deforcement,  the 
owner  of  the  estate  cannot  enter,  but  is  driven  to  his  action ;  for  herein,  the 
original  entry  being  lawful,  and  thereby  an  apparent  right  of  possession  being 
gained,  the  law  wiff  not  suffer  that  right  to  be  overthrown  by  the  mere  act  or 
entry  of  the  claimant.  Yet  a  man  may  enter(6)  on  his  tenant  by  sufferance : 
for  such  tenant  hath  no  freehold,  but  only  a  bare  possession ;  which  mav  be 
defeated,  like  a  tenancy  at  will,  by  the  mere  entry  of  the  owner.  But  if  the 
owner  thinks  it  more  expedient  to  suppose  or  admit(c)  such  tenant  to  have 
*gained  a  tortious  freehold,  he  is  then  remediable  by  writ  of  entry,  r^i^g 
flS  kminum  qui  prasteriit,  *■ 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where  entries 
are  generally  lawful,  this  right  of  entry  may  be  tolled,  that  is,  taicen  away  by 
descent.*  Descents  which  take  away  entries(d)  are  when  any  one,  seised  by 
any  means  whatsoever  of  the  inheritance  of  a  corporeal  hereditament,  dies  ;* 
whereby  the  same  descends  to  his  heir :®  in  this  case,  however  feeble  the  right 
of  the  ancestor  might  be,  the  entry  of  any  other  person  who  claims  title  to  the 

(T)  Utt. »  419, 428.  (*)  Sm  book  ii.  page  160. 

(•)  Co.  I^.  15.  M  Co.  LItt.  67. 

(«)  niid.  237, 238.  («0  Utt.  {  886^18. 

*But  now,  by  statute  3  &  4  W.  IV.  c.  27,  s.  10,  no  person  shall  be  deemed  to  have  been 
in  possession  of  any  land  within  the  meaning  of  that  act,  merely  by  reason  of  haying 
made  an  entry  thereon ;  and,  by  s.  11,  no  continual  or  other  claim  upon  or  near  any 
land  shall  preserve  any  right  of  making  an.  entry.  The  distinction  between  the  law  as 
laid  down  by  Blackstone  and  the  present  law  as  to  an  entry  is,  that  by  the  former  a  bare 
entry  on  land  was  attended  with  a  certain  effect  in  keeping  a  right  aliye,  whereas  by  the 
latter  it  has  no  effect  whatever  unless  there  be  a  change  of  possession.  When  this  takes 
l>lace,  the  remedy  by  entry  is  still  in  operation ;  when  not,  an  entry  is  of  no  avail,  and 
this  remedy  no  longer  exists. — Stewart. 

'See  the  doctrine  as  to  descerds  cast  clearly  explained  in  Adams  on  ^ectment,  41  to  45 ; 
»nd  see  H.  Chitty  on  Descents,  25,  43,  56.  Taylor  w.  Horde,  1  Burr.  60.  12  East,  141. 
Watkins  on  Descents.  Com.  Dig.  Descents.  Bac.  Abr.  Descents.  It  is  scarcely  possible 
to  suggest  a  case  in  which  the  doctrine  of  descent  cast  can  be  now  so  applied  as  to 
pr(^yent  a  claimant  from  maintaining  ^ectment.  Adams,  41,  note  e.  We  have  before 
8een  that  where  the  entry  of  the  party  or  his  ancestor  was  originally  lawful,  and  the 
continuance  in  possession  only  unlawfril,  the  entrf  is  not  tolled.  See  Dowl.  &  R.  41. 
"If  a  disseisor  make  a  lease  for  term  of  his  own  life,  and  dieth,  this  descent  shall  not 
take  away  the  entry  of  the  disseisee ;  for  though  the  fee  and  franktenement  descend  to 
the  heir  of  the  disseisor,  yet  the  disseisor  died  not  seised  of  the  fee  and  franktenement; 
and  Littleton  saith,  unless  he  hath  the  fee  and  franktenement  at  the  time  of  his  decease, 
mch  descent  shall  not  take  away  the  entry.''  Co.  Litt.  239,  b.,  o.  It  was  laid  down  in 
Carter  vt,  Tash,  by  Holt,  C.  J.,  that  if  a  feme-covert  is  disseisee,  and  after  her  husband 
dies  she  takes  a  second  husband,  and  then  the  descent  happens,  this  descent  shall  take 
away  the  entry  of  the  feme,  for  she  miffht  have  entered  before  the  second  marriage  and 
prevented  the  descent.    1  Salk.  241.    See  also  4  T.  R.  300.— Chitty. 

^  He  must  die  seised  of  th^  freehold;  for  if  disseisor  make  a  lease  for  Ufe  of  the  premises, 
retaining  a  reversion,  and  die,  this  descent  does  not  take  away  the  entry  of  the  disseisee ; 
hecause  the  disseisor  died  not  possessed  of  fhe/reeholdy  but  merely  of  the  reversion.  Co. 
litt.  239,  b.— Abchbold. 

'This  descent  must  be  immediate;  for  if  any  other  estate  intervene  between  the  death 
of  the  disseisor  and  the  descent  to  the  heir,  it  will  not  be  a  descent  capable  of  tolling 
entry.  Thus,  if  a  woman  be  seised  of  an  estate  upon  which  another  has  a  right  of  entr^, 
and  she  marry,  have  issue,  and  die,  her  husband  remaining  tenant  by  the  curtesy, — ^if 
upon  the  husband's  death  the  issue  enter,  this  descent  does  not  toll  entry,  because  it 
tt  not  immediate  from  the  mother,  the  estate  by  the  curtesy  intervening.  See  litt.  s.  394. 
—Abchbold. 
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freehold  is  taken  away,  and  he  cannot  recover  possession  a^inst  the  heir  by 
this  summary  method,  but  is  driven  to  his  action  to  gain  a  legal  seisin  of  tho 
estate.  And  this,  first,  because  the  heir  comes  to  the  estate  by  act  of  law,  and 
not  by  his  own  act;  the  law  therefore  protects  his  title,  and  will  not  suffer  his 
possession  to  be  devested  till  the  claimant  hath  proved  a  better  ri^ht.  Secondly, 
because  the  heir  may  not  suddenly  know  the  true  state  of  his  title ;  and  there- 
fore the  law,  which  is  ever  indulgent  to  heirs,  takes  away  the  entry  of  such 
claimant  as  neglected  to  enter  on  the  ancestor,  who  was  well  able  to  defend  his 
title;  and  leaves  the  claimant  only  the  remedy  of  an  action  against  the  heir.(e) 
Thirdly,  this  was  admirably  adapted  to  the  military  spirit  of  the  feodal  tenures, 
and  tended  to  make  the  feudatory  bold  in  war,  since  his  children  could  not  by 
any  mere  entry  of  another  be  dispossessed  of  the  lands  whereof  he  died  seised. 
And,  lastly,  it  is  agreeable  to  the  dictates  of  reason  and  the  general  principles 
of  law. 

For,  in  every  complete  title(/)  to  lands,  there  are  two  things  necessary : 
the  possession  or  seisin,  and  the  right  of  property  therein  ;(^)  or,  as  it  is 
expressed  in  Pleta,  juris  et  msiruB  conjunctio.(h)  Now,  if  the  possession  be 
severed  from  the  property,  if  A.  has  the  jus  proprietatis,  and  B.  by  some 
unlawful  means  has  gained  possession  of  the  lands,  this  is  an  injury  to  A.,  for 
♦177 1  ^^^^^  **^®  ^^^  gives  a  remedy  by  putting  *him  in  possession,  but  does 
J  it  by  different  means  according  to  the  circumstances  of  the  case.  Thus, 
as  B.,  who  was  himself  the  wrong-doer,  and  hath  obtained  the  possession  by 
either  fraud  or  force,  hath  onlv  a  bare  or  naked  possessiotiy  without  any  shadow 
of  right.  A.,  therefore,  who  hath  both  the  right  of  property  and  the  right  of  pos- 
session, may  put  an  end  to  his  title  at  once  by  the  summary  method  of  entry. 
But  if  B.  the  wrong-doer  dies  seised  of  the  lands,  then  B.'s  heir  advances  one 
step  further  towards  a  good  title ;  he  hath  not  only  a  bare  possession,  but  also 
an  apparent  jus  possessionis^  or  right  of  possession.  For  the  law  presumes  that 
the  possession  which  is  transmitted  from  the  ancestor  to  the  heir  is  a  rightful 
possession  until  the  contrarv  be  shown ;  and  therefore  the  mere  entry  of  A.  is  not 
allowed  to  evict  the  heir  of  B. ;  but  A.  is  driven  to  his  action  at  law  to  remove 
the  possession  of  the  heir,  though  his  entry  alone  woidd  have  dispossessed  the 
ancestor.* 

So  that,  in  general,  it  appears  that  no  man  can  recover  possession  by  mere 
entry  on  lands  which  another  hath  by  descent.  Yet  this  rule  hath  some  excep- 
tions(t)  wherein  those  reasons  cease  upon  which  the  general  doctrine  is 
grounded ;  especially  if  the  claimant  were  under  any  legal  disabilities  during 
the  life  of  the  ancestor,  either  of  infancy,  coverture,  imprisonment,  insanity,  or 
being  out  of  the  realm :  in  all  which  cases  thefe  is  no  neglect  or  lacJies  in  the 
claimant,  and  therefore  no  descent  shall  bar  or  take  awav  his  entry.(A:)  And 
this  title  of  taking  away  entries  by  descent  is  still  further  narrowed  by  the 
statute  82  Hen.  YIII.  c.  38,  which  enacts  that,  if  any  person  disseises  or  turns 
another  out  of  possession,  no  descent  to  the  heir  of  the  disseisor  shall  take 
away  the  entry  of  him  that  has  a  right  to  the  land,  unless  the  disseisor  had 
peaceable  possession  five  years  next  after  the  disseisin.  But  the  statute 
extendeth  not  to  any  feoffee  or  donee  of  the  disseisor,  mediate  or  immediate  -Jl) 
because  such  a  one  by  the  genuine  feodal  constitutions  always  came  into  tne 
*178 1  *^^^^"*®  solemnly  *and  with  the  lord's  concurrence,  by  actual  delivery  of 
^  seisin,  that  is,  open  and  public  investiture.  On  the  other  hand,  it  ia 
enacted  by  the  statute  of  limitations,  21  Jac.  I.  c.  16,  that  no  entry  shall  be 
made  by  any  man  upon  lands,  unless  within  twenty  years  after  his  right  shall 

(•)  06.Litt287.  '  (i)  See  the  particolar  ouee  mentioned  bj  Ltttleton,  b.  111. 

V)  See  book  U.  oh.  U.  eh.  6»  the  prindplee  of  which  are  veU  ezplaiaed  in  Qilbert't 

(9)  Minor,  c.  i  {  27.  law  of  Tennree. 

'  But  this  distinction  is  now  entirely  abolished,  having  been  found  to  lead  to  many 
useless  subtleties  in  practice,  it  being  enacted,  by  stat.  3  A;  4  W.  IV.  o.  27,  s.  39,  that  no 
descent  which  may  happen  to  be  made  after  the  31st  of  December,  1833»  shall  toll  or 
defeat  any  right  of  entry  for  the  recovery  of  land.— Stbwakt. 
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# 
aocrae.*'    And  by  statute  4  &  5  Anne,  c.  16,  no  entry  shall  be  of  force  to  satisfy 
the  said  statute  of  limitations,  or  to  avoid  a  fine  levied  of  lands,  unless  an 
action  be  thereupon  commenced  within  one  year  after,  and  prosecutod   ^ith 
effect.*^ 

Upon  an  ouster  by  the  discontinuance  of  tenant  in  tail,  we  have  said  that  no 
remedy  by  mere  entry  is  allowed;  but  that,  when  tenant  in  tail  alienes  the  lands 
entailed,  this  takes  away  the  entry  of  the  issue  in  tail,  and  drives  him  to  his 
action  at  law  to  recover  the  posse8sion.(m)  For,  as  in  the  former  cases,  the  law 
will  not  suppose,  without  proof,  that  the  ancestor  of  him  in  possession  acquired 
the  estate  oy  wrong,  and  therefore,  after  five  years'  peaceable  possession,  and 
a  descent  cast,  will  not  suffer  the  possession  of  the  heir  to  be  disturbed  by  mere 
entry  without  action ;  so  here  the  law  wUl  not  suppose  the  discontinuor  to  have 
aliened  the  estate  without  power  so  to  do,  and  therefore  leaves  the  heir  in  tail 
to  hifl  action  at  law,  and  permits  not  his  entry  to  be  lawful.  Besides,  the 
alienee,  who  came  into  possession  by  a  lawful  conveyance,  which  was  at  least 
good  for  the  life  of  the  alienor,  hath  not  only  a  bare  possession,  but  also  an  ap- 
parent right  of  possession ;  which  is  not  allowed  to  be  aevested  by  the  mere  entry 
of  the  claimant,  but  continues  in  force  till  a  better  right  be  shown,  and  recogniseidi 
by  a  legal  determination.  And  something  also  perhaps,  in  framing  this  rule  of 
law,  may  be  allowed  to  the  inclination  of  the  courts  of  justice,  to  go  as  far  as 
they  could  in  making  estates-tail  alienable,  by  declaring  such  alienations  to  be 
voidable  only,  and  not  absolutely  void. 

In  case  of  deforcement  also,  where  the  deforciant  had  originally  a  lawful  pos- 
session of  the  land,  but  now  detains  it  wrongfully,  he  still  continues  to  have  the 
presumptive  prima  *facie  evidence  of  right;  that  is,  possession  lawfully  r*iY9 
gained.  Which  possession  shall  not  be  overturned  by  the  mere  entry  »- 
of  another ;  but  only  by  the  demandant's  showing  a  better  right  in  a  course  of 
law. 

This  remedy  by  entry  must  be  pursued,  according  to  statute  5  Kic.  11.  st.  1, 
c.  8,  ill  a  peaceable  and  easy  manner;  and  not  with  force  or  strong  hand.  For, 
if  one  turns  or  keeps  another  out  of  possession  forciblv,  this  is  an  injury  of  both 
a  civil  and  a  criminal  nature.  The  civil  is  remedied  by  immediate  restitution ; 
which  puts  the  antient  possessor  in  statu  quo:  the  critninal  injury,  or  public 
wrong,  by  breach  of  the  king's  peace,  is  punished  'by  fine  to  the  king.  For  by 
the  statute  8  Hen.  YI.  o.  9,  upon  complaint  made  to  any  justice  of  the  peace, 
of  a  forcible  entry,  with  strong  hand,  on  lands  or  tenements ;  or  a  forcible  de- 
tainer after  a  peaceable  entry ;  he  shall  try  the  truth  of  the  complaint  by  jury, 
and,  upon  force  found,  shall  restore  the  possession  to  the  party  so  put  out :  and 
in  such  case,  or  if  any  alienation  be  made  to  defraud  the  possessor  of  his  right, 
(which  is  likewise  declared  to  be  absolutely  void,)  the  offender  shall  forfeit,  for 

(»)  Co.  Lin.  826. 

^  Bat  by  the  second  section,  the  same  exceptions  as  are  enumerated  above,  of  infancy, 
coverture,  imprisonment,  insanity,  and  absence  beyond  seas,  are  made,  in  which  case  the 
party  entitled  may  enter  within  ten  years  after  the  disability  ceases^  notwithstanding  the 
twenty  years  shoiild  have  elapsed  after  his  title  first  accrued  ;  and  to  Ms  heir  the  statute 

fives  ten  years  after  the  death  of  such  party  dying  under  the  disability.  It  gives  the 
eir  ten  years  and  no  more,  whatever  disability  he  may  labour  under  during  all  that 
time.  6  East,  85.  And  in  4  T.  B.  300,  it  was  agreed  by  the  court  that  in  every  statute 
of  limitations,  if  a  disability  be  onoe  removed,  the  time  must  continue  to  run  notwith- 
standing any  subsequent  (usability,  either  voluntary  or  involuntary.  And  in  5  B  &  A., 
Abbott,  C.  J.,  said,  the  several  statutes  of  limitation,  being  all  in  pari  materia,  ought  to 
receive  a  uniform  construction  notwithstanding  any  slight  variations  of  phrase,  the 
object  and  intention  being  the  same. — ^Chitty. 

"  However,  by  stat.  3  &  4  W.  IV.  c.  27,  one  period  of  limitation  is  established  for  all 
lands  and  rents ;  and  it  is  enacted  by  s.  2,  that  after  the  3lBt  of  December,  1833,  no  per- 
son shall  make  an  entry  or  bring  an  action  to  recover  any  land  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or  bring  such  action  shall 
have  first  accmed  to  some  person  through  whom  he  claims,  or,  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  bring  such  action  shall  have 
fiist  accrued  to  the  person  making  or  bringing  the  same. — Stiwart. 
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the  force  found,  treble  damages  to  the  party  grieved,  and  make  fine  and  ransom 
to  the  king.  Bat  this  does  not  extend  to  such  as  endeavour  to  keep  possession 
manu  forti,  after  three  years'  peaceable  enjoyment  of  either  themsefveSy  their 
ancestors,  or  those  under  whom  they  claim ;  by  a  subsequent  clause  of  the  same 
Statute,  enforced  by  statute  31  Bliz.  c.  11." 

II.  Thus  far  of  remedies,  when  tenant  or  occupier  of  the  land  hath  gained 
only  a  mere  possession,  and  no  apparent  shadow  of  right.  J!^ext  follow  another 
class^  which  are  in  use  where  the  title  of  the  tenant  or  occupier  is  advanced  one 
step  nearer  to  perfection-;  so  that  he  hath  in  him  not  only  a  bare  possession, 
which  may  be  destroyed  bv  a  bare  entry,  but  also  an  apparent  right  of  possession^ 
which  cannot  be  removed  but  by  orderly  course  of  law;  in  the  process  of  which 
it  must  be  shown,  that  though  he  hath  at  present  possession;  and  therefore  hath 
*1801  *^^®  presumptive  right,  yet  there  is  a  right  of  possession,  superior  to 
-*     his,  residing  in  him  who  brings  the  action. 

These  remedies  are  either  by  a  writ  of  entry ,  or  an  assize;  which  are  actions 
raerely  possessory ;  serving  only  to  regain  that  possession,  whereof  the  demandant 
(that  is,  he  who  sues  for  the  land)  or  his  ancestors  have  been  unjustly  deprived 
by  the  tenant  or  possessor  of  the  freehold,  or  those  under  whom  he  claims.  They 
decide  nothing  with  respect  to  the  right  of  property;  only  restoring  the  demandant 
to  that  state  or  situation,  in  which  he  was  (^or  by  law  ought  to  have  been)  before 
the  dispossession  committed.  But  this  without  any  prejudice  to  the  right  of 
ownership :  for,  if  the  dispossessor  has  any  legal  claim,  he  may  afterwards  exert 
it,  notwithstanding  a  recovery  against  him  in  these  possessory  actions.  Only 
the  law  will  not  suffer  him  to  be  his  own  judge,  and  either  take  or  maintain  pos- 
session of  the  lands,  until  he  hath  recovered  them  by  le^al  means  :(n)  rather 
presuming  the  right  to  have  accompanied  the  antient  seisin,  than  to  reside  in 
one  who  had  no  such  evidence  in  his  favour. 

1.  The  first  of  these  possessory  remedies  is  by  writ  of  entry;  which  is  that 
which  disproves  the  title  of  the  tenant  or  possessor,  by  showing  the  unlawful 
means  by  which  he  entered  or  continues  poflse8sion.(o)  The  writ  is  directed  to 
the  sheriff,  requiring  him  to  "  command  tne  tenant  of  the  land  that  he  render 
(in  Latin,  prascipe  quod  reddat)  to  the  demandant  the  land  in  question,  which  he 
claims  to  be  his  right*  and  inheritance ;  and  into  which,  as  ne  saith,  the  said 
tenant  had  not  entry  but  by  (or  after)  a  disseisin,  intrusion,  or  the  like,  made 
to  the  said  demandant,  within  the  time  limited  by  law  for  such  actions ;  or  that 
upon  refusal  he  do  appear  in  court  on  such  a  day,  to  show  wherefore  he  hath  not 
done  it."(/>)    This  is  the  original  process,  the  praecipe  upon  which  all  the  rest  of 

(»)  Mir.  0. 4»  i  24.  (•)  Vlnch,  L.  261.  <>)  See  book  iL  Append.  No.  V.  { 1. 

"  It  was  doubted  whether,  under  the  statutes  mentioned  in  the  text,  any  but  a  free- 
holder could  have  restitution ;  and  therefore  the  21  Jac.  I.  c.  25  applied  the  power 
conferred  hy  them  to  the  restitution  of  possession  of  which  tenants  for  terms  of  years, 
tenants  by  copy  of  court-roll,  guardian  by  knighlrservice,  and  tenants  by  eligit,  statute- 
merchant,  or  statute-staple,  had  been  forcibly  deprived.  The  justices  of  the  peace  are 
bound  to  grant  a  writ  of  restitution ;  but  when  the  indictment  is  found  at  the  assises 
the  judge  may  exercise  his  discretion.  The  Queen  vs.  Harland,  8  Add.  &  £11.  326.  2 
Moo.  &  Kob.  141.  In  an  indictment  made  under  the  statutes,  the  prosecutor's  interest 
in  the  premises  must  be  stated,  (Rex  v^.  Wilson,  8  T.  R.  360,  362 ;)  whence  it  seems  to 
follow  that  where  a  tenant,  wrongftiUy  holding  over  after  the  expiration  of  his  temi«  is 
forcibly  dispossessed  by  the  landlord,  the  case  is  not  within  them :  otherwise  the  justices 
would  be  compellable  to  award  restitution  to  the  tenant,  although  his  previous  posses- 
sion would  not  have  supported  an  action  of  trespass  quote  elausum  fr^  against  the 
landlord.  Turner  w.  Meymott,  1  Bing.  158  ;  Taunton  w.  Costar,  7  T.  R.  431.  Perhaps, 
however,  the  landlord  may  be  indicted  for  a  forcible  entry  at  common  law.  It  is 
laid  down,  indeed,  by  Hawkins  that  no  indictment  for  a  forcible  entry  lay  at  common 
law  where  the  party  had  lawiul  right  of  entry.  But  in  The  King  v«.  Bathurst, 
Bayer's  Rep.  225,  a  forcible  entry  into  a  dwelling-house*  was  held  indictable  at 
common  law;  and  the  correctness  of  what  Hawkins  said  may  be  doubted.  See  per  lord 
Kenyon,  Rex  w.  Wilson,  tuprcL,  364.  The  landlord  is  undoubtedly  liable  to  an  action  for 
a  trespass  to  the  person  of  the  tenant,  or  to  an  indictment,  if  the  entry  be  attended 
with  circamstances  Hiat  of  themselves  amount  to  a  breach  of  the  peace.  Rex  v«.  Storr, 
\  Burr.  167A.  Rex  v^.  Bake,  id.,  1731.  Newton  iw.  Harland,  1  M.  &  G.  044.  -Gouoh. 
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the  suit  is  grounded :  wherein  it  appears,  that  the  tenant  is  required,  either  to 
deliver  *8eiein  of  the  lands,  or  to  show  cause  why  he  will  not.  This  r*ioi 
cause  may  be  either  a  denial  of  the  fact  of  having  entered  by  or  under  L 
such  means  as  are  suggested,  or  a  justification  of  his  entry  by  reason  of  title  in 
himself  or  in  those  under  whom  he  makes  claim :  whereupon  the  possession  of 
the  land  is  awarded  to  him  who  produces  the  clearest  right  to  possess  it. 

In  our  antient  books  we  find  frequent  mention  of  the  degrees  within  which 
writs  of  entry  are  brought.     If  they  be  brought  against  th«  party  himself  that 
did  the  wrong,  then  they  only  charge  the  tenant  himself  with  the  injury;  "no» 
habuit  ingressum  nisi  per  intrusionem  quam  ipse  fecit."    But  if  the  intruder,  dis- 
Beisor,  or  the  like  has  made  any  alienation  of  the  land  to  a  third  person,  or  it 
has  descended  to  his  heir,  that  circumstance  must  be  alleged  in  the  writ,  for  the 
action  mast  always  be  brought  against  the  tenant  of  the  land ;  and  the  defect 
of  his  possessory  title,  whether  arising  from  his  own  wrong  or  that  of  those 
under  whom  he  claims,  must  be  set  forth.    One  such  alienation  or  descent  makes 
the  fir8t((7)  degree,  which  is  called  the  per^  because  then  the  form  of  a  writ  of 
entry  is  this ;  that  the  tenant  had  not  entry  but  by  the  original  wi-ong-doer, 
who  alienated  the  land,  or  from  whom  it  descended  to  him  :  "  non  habuit  ingres- 
suMj  nisi  per  Ghdielmum,  qui  se  in  illud  intrusit,  et  illud  tenenti  dimisit"{r)  ,  A 
second  alienation  or  descent  makes  another  degree,  called  the  per  and  m;  be- 
cause the  form  of  a  writ  of  entry,  in  that  case,  is,  that  the  tenant  had  not  entiy 
bnt  hy  or  under  a  prior-  alienee,  to  whom  the  intruder  demised  it ;  "  non  habuit 
ingressum  nisi  per  Micardumy  cui  Ghilielmus  illud  dimisit,  qui  se  in  iUud  intrusit  *' (s) 
These  degrees  thus  state  the  original  wrong,  and  the  title  of  the  tenant  who 
claims  under  such  wrong.    K  more  than  two  degrees  (that  is,  two  alienations 
or  descents)  were  past,  there  lay  no  writ  of  entry  at  the  common  law.    For  as 
it  was  provided,  for  the  »quietne8S  of  men's  inheritances,  that  no  one,     rin\Q(> 
even  though  he  had  the  true  right  of  possession,  should  enter  upon  him    *■       "* 
who  had  the  apparent  right  by  descent  or  otherwise,  but  he  was  driven  to  his 
writ  of  entry  to  gain  possession ;  so,  after  more  than  two  descents  or  two  con- 
veyances were  passed,  the  demandant,  even  though  he  had  the  right  both  of 
possession  and  property,  was  not  allowed  this  possessory  action ;  but  was  driven 
to  hiruTnY  of  rights  a  long  and  final  remedy,  to  punish  his  neglect  in  not  sooner 
putting  in  his  claim,  while  the  degree  subsisted,  and  for  the  ending  of  suits  and 
quieting  of  all  controversie8.(<)   ^ut  by  the  statute  of  Marlberge,  62  Hen.  III. 
c.  30,  it  was  provided,  that  when  the  number  of  alienations  or  descents  exceeded 
the  usual  degrees,  a  new  imt  should  be  allowed  without  any  mention  of  degrees 
at  all.    And  accordingly  a  new  writ  has  been  framed,  called  a  writ  of  entry  in 
theposf,  which,  only  alleges  the  injury  of  the  wrong-doer,  without  deducing  all 
the  intermediate  title  from  him  to  the  tenant :  stating  it  in  this  manner ;  that 
the  tenant  had  not  entry  unless  after,  or  subsequent  to,  the  ouster  or  injury  done 
by  the  original  dispossessor ;  ^^non  haJbuit  ingressum  nisi  post  intrusionem  quam 
Gulielmus  in  illud  fecit;"  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  must  participate  of  the  same  wrong. 
Upon  the  latter  of  these  writs  it  is  (the  writ  of  entry  sur  disseisin  in  the  post) 
that  the  form  of  our  common  recoveries  of  landed  e8tates(tt)  is  usually  grounded; 
which,  we  may  remember,  were  observed  in  the  preceding  volume(t;)  to  be  fic- 
titious actions  brought  against  the  tenant  of  the  freehold,  (usually  called  the 
tenant  to  the  praecipe,  or  writ  of  entry,)  in  which  by  collusion  the  demandant 
recovers  the  land. 

This  remedial  instrument,  or  writ  of  entry,  is  applicable  to  all  the  cases  of 
ouster  before  mentioned,  except  that  of  discontinuance  by  tenant  in  tail,  and 
some  peculiar  species  of  deforcements.  Such  is  that  of  deforcement  of  dower, 
bvnot  assigning  any  dower  to  the  widow  within  the  time  limited  by  r^igg 
*iaw  J  for  which  she  has  her  remedy  by  writ  of  dower,  unde  nihil  habet,(w)    l 

(f)niKb,  L.  283.    Booth  indMd  (of  Bml  Actions.  172)  (•)  Finch.  L.  268.    F.  N.  B.  203,  204. 

mcM  the  flnt  degrm  to  conslflt  In  the  origfnrU  wrong  done,  («)  2  Inst  163. 

me  noood  In  thn  per.  and  the  third  in  the  ptr  and  cui.   But  («)  See  book  iL  Append.  No.  V. 

thedttfcttoaltliinliteriaL  Cj  p    -  "    ^  "' 


,  )  Book  iL  ch.  21. 

n  Booth,  uu  (•)!?.  N.B.U7. 
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But  if  she  be  deforced  of  part  only  of  her  dower,  she  cannot  then  say  that  nihil 
habet;  and  therefore  she  may  have  recourse  to  another  action,  by  writ  of  right 
of  dower;  which  is  a  more  general  remedy,  extending  either  to  part  or  the 
whole;  and  is  (with  regard  to  her  claim)  of  .the  same  nature  as  the  grand  writ 
of  right,  whereof  we  shall  presently  speak,  is  with  regard  to  claims  in  fee- 
simpfe-Cj;)     On  the  other  hand,  >f  the  heir  (being  within  age)  or  his  guardiar 
assign  her  more  than  she  ought  to  have,  they  may  be  remedied  by  a  writ  of 
admeasurement  of  doiDer.(y)    But  in  general  the  writ  of  entry  is  the  universal 
remedy  to  recover  possession,  when  wrongfully  withheld  from  the  owner.     It 
were  therefore  endless  to  recount  all  the  several  divisions  of  writs  of  entry, 
^hich  the  different  circumstances  of  the  respective  demandants  may  require, 
and  which  are  furnished  by  the  laws  of  England  :(z)  being  plainly  and  clearly 
chalked  out  in  that  most  antient  and  highly  venerable  collection  of  legal  forms, 
the  registrum  omnium  brevium,  or  register  of  such  writs  as  are  suable  out  of  the 
king's  court,  upon  which  Fitzherbert's  natura  brevium  is  a  comment;  and  in 
*1841    ^^^^^  every  man  who  *is  injured  will  be  sure  to  find  a  method  of  relief, 
J    exactly  adapted  to  his  own  case,  described  in  the  compass  of  a  few  lines, 
and  yet  without  the  omission  of  any  material  circumstance.    So  that  the  wise 
and  equitable  provision  of  the  statute  Westm.  2, 13  Edw.  I.  c.  24,  for  framing  new 
*  writs  when  wanted,  is  almost  rendered  useless  by  the  very  great  perfection  of 
the  antient  forms.    And  indeed  I  know  not  whether  it  is  a  greater  credit  to  our 
laws,  to  have  such  a  provision  contained  in  them,  or  not  to  have  occasion,  or  at 
least  very  rarely,  to  use  it. 

In  the  times  of  our  Saxon  ancestors  the  right  of  possession  seems  only  to 
have  been  recoverable  by  writ  of  entry ,(a)  which  was  then  usually  brought  in 
the  county-court.  And  it  is  to  be  observed  that  the  proceedings  in  these 
actions  were  not  then  so  tedious  when  the  courts  were  held  and  process  issued 
from  and  was  returnable  therein  at  the  end  of  every  three  weeks,  as  they 
became  after  the  conquest,  when  all  causes  were  drawn  into  the  kind's  courts, 
and  process  issued  only  from  term  to  term;  which  was  found  exceedingly  dila- 
tory, bein^  at  least  four  times  as  slow  as  tlie  other.  And  hence  a  new  remedy  was 
invented  m  many  cases,  to  do  justice  to  the  people  and  to  determine  the  pos- 
session in  the  proper  counties,  and  yet  by  the  king's  judges.  This  was  the 
remedy  by  assize,  which  is  called,  by  statute  Westm.  2, 13  Edw.  I.  c.  24,  festinum 
remedium,  in  comparison  with  that  by  a  writ  of  entry ;  it  not  admitting  of 
many  dilatory  pleas  and  proceedings  to  which  other  real  actions  are  subjeet.(6)" 

2.  The  wnt  of  assize  is  said  to  have  been  invented  by  Glanvil,  chief  justice  to 
Henry  the  Second  ;(c)  and  if  so,  it  seems  to  owe  its  introduction  to  the  parlia- 
ment held  at  Northampton  in  the  twenty-second  year  of  that  prince's  reign ; 
when  justices  in  eyre  were  appointed  to  go  round  the  kingdom  in  order  to  take 
*1851  ^^^^  assizes:  and  the  assizes  themselves  ^(particularly  those  of  mort 
-*    (^ancestor  and  novel  disseisin)  were  clearly  pointed  out  and  described.((f) 

(•)  n>ld.  18.  alleiutloii,  bnt  daring  the  Ufa,  ot  the  tenant  In  dower  or 

(V)  F.  N.  B.  148.    Finch,  L.  814.   Stat.  Weetm.  2, 18  Edw.  other  tenant  for  life.    6.  The  writ  ad  ierminum  qui  prm- 

I.  c.  7.  teritt,  (ibid.  201,)  fin*  the  revenioner,  vhen  the  poflaession  ia 

(«)  See  Bractcm,  1. 4,  Cr.  7, 0. 0,  2  4.  Britton,  c.  114,  fol.  264.  withheld  by  the  ieaaee  or  a  stranger  after  the  determination 

nie  moet  ninial  were,— 1.  The  writs  of  entry  iur  ditMeidn  of  a  leaao  for  years.    7.  The  writ  eatua  wuOrimonii  pfith 

and  of  irUrurirmf  (F.  N.  B.  191,  203,)  which  are  brooght  cuti^  (ibid.  206,)  for  a  woman  who  glveth  land  to  a  man  In 

lo  remedy  either  of  thbee  species  of  ouster.    2.  The  writs  of  fee  or  for  life,  to  the  intent  Uiat  he  may  marry  her,  and  Im 

dum  fuit  infra  ifia.Utm  and  dum  fuU  ncn  compos  mmtiM,  doth  not.    And  the  like  in  case  of  other  deforcements, 

(ibid.  192,  202,)  which  lie  for  a  person  of  fnU  ace,  or  one  (•}  QUb.  Ten.  42. 

who  hath  reoorerod  his  nnderstandlng,  after  haVink  (when  (*)  Booth,  262. 

under  age  or  insane)  aliened  his  hu)£,  cat  for  the  heirs  of  (•)  Mirror,  c.  2, 1 25. 

snch  alienor.    3.  The  writs  of  ad  in  vUa  and  em'  anit  du  («)  {  9.    Si  cfomtniu  feodi  negai  hmredibuM  di^fSmiti  mdH 

Toriiumj  (ibid.  193,  204,)  for  a  woman,  when  a  widow  or  nam  ^fuMdent  foodij  juditiarii  demini  regi*  faciant  vndU 

divorced,  whose  hosbond  daring  the  corertars  (etn  in  vita  fijtri,  rtoogwitionem  per.xti.  Ugaits  Aomtne*,  qutdtm  raiiuMm 

mo,  vd  cui  anif.  diwrtium,  ipta  eontnuUeere  non  potmt)  dtfrntdm  inde  halAdt,  die  oua  fnii  vivM  d  martmu;  c^ 

hath  aliened  her  estate.    4.  The  writ  ad  communem  kgant  tietd  reeomUum  fuerit,  ita  hteredibu*  egut  ratitwinL    \  ICt 

(Ibid.  207,)  for  the  reyersioner.  after  the  alienation  and  death  Juditiarvi  damini  rtgis  fauianl  fieri  rteofftdHimewi  de  di$- 

of  the  particalar  tenant  for  lifo.    6,  The  writs  in  earn  pro-  taidnit  /aeU$  ruper  oMitam,  a  femport  qtu  demi$m  rtm 

m$o  and  in  consimiU  earn,  (ibid.  205, 206,)  which  lay  not  ad  venit  m  AngUam  pnxime  pod  pacem  facUm  inter  ipmm  d 

vommunem  Ugan,  but  are  given,  by  stat.  GIoc  6  Kdw.  I.  c.  7,  regan  fiUum  mum.    Spelm.  OmL  330. 
and  Westm.  2, 13  Edw.  I.  c.  24^  for  the  rorersioiier  after  the 

*  The  remedy  by  writ  of  entry  was  abolished  by  3  &  4  \V'  IV.  c.  27,  8.  36.— ^wwaet. 
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Afl  a  writ  of  entry  is  a  real  action  which  disproves  the  title  of  the  tenant  hy 
Bbowing  the  unlawful  commencement  of  his  possession,  so  an  assize  is  a  leal 
action  which  proves  the  title  of  the  demandant  merely  by  showing  his  or  his 
ancestor's  possession  :(e)  and  these  two  remedies  are  in  tH  other  respects  so 
totally  alike  that  a  judgment  or  recovery  in  one  is  a  bar  a^inst  the  other;  so 
that  when  a  man's  possession  is  once  established  by  either  of  these  possessory 
actions  it  can  never  be  disturbed  by  the  same  antagonist  in  any  other  of  them. 
The  word  assize  is  derived  by  Sir  Edward  Coke(/J  from  the  Latin  assideo,  to 
eit  together;  and  it  signifies,  originally,  the  jury  who.  try  the  canse  and  sit 
together  for  that  purpose.  By  a  figure  it  is  now  made  to  signify  the  court  or 
jurisdiction  which  summons  this  jury  together  by  a  commission  of  assize,  oi 
adassisascapiendas;  and  hence  the  judicial  assemblies  held  by  the  king's  commis- 
sion in  every  county,  as  well  to  take  these  writs  of  assize,  as  to  try  causes  at 
nisi  prius,  are  termed  in  common  speech  the  assizes.  By  another  somewhat 
similar  figure  the  name  of  assize  is  also  applied  to  this  action,  for  recovering 
possession  of  lands;  for  the  reason,  saith  Littleton,(^)  why  such  writs  at  the 
beginning  were  called  assize,  was,  for  that  in  these  writs  the  sheriff  is  ordered 
to  Bommon  a  jury  or  assize;   which  is  not  expressed  in  any  other  original 

This  remedy,  by  writ  of  assize,  is  only  applicable  to  two  species  of  injury 
by  ouster,  viz.,  abatement^  and  a  recent  or  novel  disseisin.  If  the  ab&tement 
happened  upon  the  death  of  the  demandant's  &ther  or  mother,  brother  or 
sister,  uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assize  of  mart  d'an- 
cestOTy  or  death  of  one's  ancestor.  This  *writ  directs  the  sheriff  to  r*iog 
Bnmmon  a  jury  or  assize,  who  shall  view  the  land  in  question,  and  re-  *- 
<)ogniBe  whether  such  ancestor  was  seised  thereof  on  the  day  of  his  death,  and 
whether  the  demandant  be  the  next  heir :(%)  soon  after  which  the  judges  come 
down  by  the  kin^s  commission  to  take  the  recognition  of  assize :  when,  if  these 
points  are  found  in  the  affirmative,  the  law  immediately  transfers  the  posses- 
sion firom  the  tenant  to  the  demandant.  If  the  abatement  happened  on  the 
death  of  one's  grandfather  or  grandmother,  then  an  assise  of  mart  d^ancestor  no 
longer  lies,  but  a  writ  of  ayle  or  de  avo :  if  on  the  death  of  the  great-grand- 
father  or  great-grandmother,  then  a  writ  of  hesayU  or  de  proavo :  but  if  it 
mounts  one  degree  higher,  to  the  tresayle,  or  grandfather's  grandfather,  or  if  tho 
abatement  happened  upon  the  death  of  any  collateral  relation  other  than  those 
before  mentioned,  the  writ  is  called  a  writ  of  cosinage  or  de  consanguineo,(k) 
And  the  same  points  shall  be  inquired  of  in  all  these  actions  ancestrel  as  in  an 
assize  of  mart  (^ancestor  ;  they  being  of  the  very  same  nature  \(J)  though  they 
differ  in  this  point  of  form,  that  these  ancestrel  writs  (like  all  other  writs  of 
pracipe)  expressly  assert  a  title  in  the  demandant,  (viz.,  the  seisin  of  the  ances- 
tor at  his  death,  and  his  own  right  of  inheritance,)  the  assize  asserts  nothing 
directly,  but  only  prays  an  inquiry  whether  those  points  be  so.(m)  There  is 
also  another  ancestrel  writ,  denominated  a  nuper  obiit,  to  establisn  an  equal 
division  of  the  land  in  question,  where,  on  the  death  of  an  ancestor  who  has 
several  heirs,  one  enters  and  holds  the  others  out  of  pos8ession.(n)  But  a  man 
is  not  allowed  to  have  any  of  these  actions  ancestrel  for  an  abatement  conse- 
quent on  the  death  of  any  collateral  relation  beyond  the  fourth  degree  ;(o) 
though  in  the  lineal  ascent  he  may  proceed  ad  infinitum.(v')  For  there  must 
be  some  boundary,  else  the  privilege  would  be  universal ;  which  is  absurd :  *and 
therefore  the  law  pays  no  regard  to  the  possession  of  a  collateral  ancestor  who 
was  no  nearer  than  the  fifth  degree. 

♦It  was  always  held  to  bo  a  Tskw{q)  that  where  landEi  were  devisable    r*iQ7 
in  a  man's  last  will  by  the  custom  of  the  place,  there  an  assize  of    '- 
mort  ^ancestor  did  not  lie.    For  where  lands  were  so  devisable,  the  right  of 

M  FfaKh,  L.  284.       .  '    <»)2  lost  8M. 

(niliMtlfiS.  (•)  F.  N.  B.  19T.    Finch,  L.aM. 

(9)  f2S4.  (•)  Hale  on  F.  N.  B.  221. 

(*)  Oo.  litt.  W.  »)  Fits.  Abr.  tli.  cottnagt,  16. 

(«)  F.  N.  B.  195.    FlBch,L.aBOL  ^  Bracton,  L  4»  d«  oMil.  mortw  ofitaviwrM,  e.  18»  1 1. 

(*) Finch,  L. 986,  207.  F.N.  8.196. 

(0  8Cat.W«atm.  %  IS  Idw.  I.«i  20. 
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posseflsioD  coald  ne\r3r  be  determined  by  a  process  which  inquired  only  of 
these  two  points,  the  seisin  of  the  ancestor  and  the  heirship  of  the  demandant 
And  hence  it  may  be  reasonable  to  conclude,  that  when  the  statute  of  wills,  32 
Hen.  YIII.  c.  1,  made  all  socage-lands  devisable,  an  assize  of  mort  (Tancestor  no 
longer  could  be  brought  of  lands  held  in  socage  ;(r)  and  that  now,  since  the 
statute  12  Car.  II.  c.  24,  (which  converts  all  tenures,  a  few  only  excepted,  into 
free  and  common  socace,)  no  assize  of  mort  d' ancestor  can  be  brought  of  any 
lands  in  the  kingdom,  but  that,  in  case  of  abatements,  recourse  must  be  pro- 
perly had  to  the  writs  of  entry.** 

An  assize  of  novel  (or  recent)  disseisin  is  an  action  of  the  same  nature  w^ith 
the  assize  of  mort  d'ancestor  before  mentioned,  in  that  herein  the  demandant's 
possession  must  be  shown.  But  it  differs  considerably  in  other  points;  par- 
ticularly in  that  it  recites  a  complaint  by  the  demandant  of  the  disseisin  com- 
mitted, in  terms  of  direct  averment;  whereupon  the  sheriff  is  commanded  to 
reseize  the  land  and  all  the  chattels  thereon,  and  keep  the  same  in  his  custody 
till  the  arrival  of  the  justices  of  assize,  (which  in  fact  hath  been  usually 
omitted;)(5)  and  in  the  mean  time  to  summon  a  jury  to  view  the  premises,  and 
make  recognition  of  the  assize  before  the  justices.(t)  At  which  time  the  tenant 
may  plead  either  the  general  issues  nul  tort,  nul  disseisin,  or  any  special  plea. 
And  if,  upon  the  general  issue,  the  recognitors  find  an  actual  seisin  in  the  de- 
mandant, and  his  subsequent  disseisin  by  the  present  tenant,  he  shall  have 
judgment  to  recover  his  seisin,  and  damages  for  the  injury  sustained :  being  the 
only  case  in  which  damages  were  recoverable  in  any  possessory  actions  at  tho 
common  law  ;(m)  the  tenant  being  in  all  other  cases  allowed  to  retain  tho  inter- 
*1881  ™^^^^^^  profits  of  the  *land,  to  enable  him  to  perform  the  feodal  service. 
J  But  costs  and  damages  were  annexed  to  many  other  possessory  actions 
by  the  statutes  of  Marlberge,  62  Hen.  III.  c.  16,  and  Glocester,  6  Edw.  I.  c.  1. 
And  to  prevent  frequent  and  vexatious  disseisins,  it  is  enacted  by  the  statute 
of  Merton,  20  Hen.  III.  c.  3,  that  if  a  person  disseised  recover  seisin  of  the  land 
again  by  assize  of  novel  disseisin,  and  oe  again  disseised  of  the  same  tenements 
by  the  same  disseisor,  he  shall  have  a  writ  of  re-disseisin;  and  if  he  recover 
therein,  the  re-disseisor  shall  be  imprisoned ;  and  by  the*  statute  of  Marlberge, 
52  Hen.  III.  c.  8,  shall  also  pay  a  fine  to  the  king :  to  which  the  statute  Westm. 
2,  13  Edw.  I.  c.  26  hath  superadded  double  damages  to  the  party  aggrieved.  In 
like  manner,  by  the  same  statute  of  Merton,  when  any  lands  or  tenements  are 
recovered  by  assize  of  mort  d'ancestor,  or  other  injury,  or  any  judgment  of  the 
court,  if  the  party  be  afterwards  disseised  by  the  same  person  against  whom 
judgment  was  obtained,  he  shall  have  a  writ  of  post-disseisin  a^inst  him;  which 
subjects  the  post-disseisor  to  the  same  penalties  as  a  re-disseisor.  The  reason 
of  all  which,  as  given  by  Sir  Edward  Coke,(u7)  is  because  such  proceeding  ia  a 
contempt  of  the  king's  courts,  and  in  despite  of  the  law ;  or,  as  Bracton  more 
fully  expresses  it,(x)  ^^  talis  qui  vta  convictus  fuerit,  dupliciter  delinquit  contra  regent  .• 
quia  facit  disseisinam  et  roberiam  contra  pacem  suam ;  et  etiam  ausu  temerario  irrita 
facit  ea,  quce  in  curia  domini  regis  rite  acta  sunt :  et  propter  duplex  delictum  merito 
sustinere  Met  pcmarn  duplicatam" 

In  all  these  possessory  actions  there  is  a  time  of  limitation  settled,  beyond 
which  no  man  shall  avail  himself  of  the  possession  of  himself  or  his  ancestors, 
or  take  advantage  of  the  wrongful  possession  of  his  adversary.  For,  if  he  be 
negfigent  for  a  long  and  unreasonable  time,  the  law  refuses  afterwards  to  lend 
him  any  assistance,  to  recover  the  possession  merely ;  both  to  punish  his  neglect^ 
(nam  leges  vigUantibus,  non  dormientibus,  subveniunt^  and  also  oecause  it  is  pro- 


(•-)  See  1  Leon.  967.  («)  Bract  187.   Stat  Bfaribr.  c.  1«. 

M  Booth,  211.    Bract  4»  1, 19, 1 7.  (»}  2  Inst  88,  84. 

(•)  r.  N.  B.  177.  (•)  Ji.  *>  c  48. 


"  In  Launder  vs,  BrookB  and  others,  Cro.  Car.  562,  the  court  of  King's  Bench  *•  re- 
AoWed  that  an  aseize  of  mort  d* ancestor  lies  of  lands  devisable ;  but  if  the  defendant 
plead  that  the  land  is  by  cu.'^tom  devisable,  and  was  devised  to  him,  it  is  a  ^ood  bar  to  the 
s<*tion."  This  seems  more  sensible  than  to  deny  generally  a  form  of  action  to  f  Ue  heir 
necaase  in  a  particular  case  there  may  be  a  good  b^  to  his  right. — Colkridoi. 
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Slimed  that  the  supposed  wrong-doer  has  in  such  a  length  of  time  procured  i^ 
iegiil  title,  otherwise  *he  would  sooner  have  been  sued.    This  time  of    r*ioq 
limitation  by  the  statute  of  Merton,  20  Hen.  III.  c.  8,  and  Westm.  1,  3    ^  ^^ 
£dw.  I:  c.  39,  was  successively  dated  from  particular  eras,  viz.,  from  the  return 
of  kin^  John  from  Ireland,  and  from  the  coronation,  &c.  of  king  Henry  the  Third. 
But  this  date  of  limitation  continued  so  long  unaltered  that  it  became  indeed  no 
limitation  at  all;  it  being  above  three  hundred  years  from  Henry  the  Third's 
coronation  to  the  year  1540,  when  the  present  statute  of  limitations(y)  was 
made.    This,  instead  of  limiting  actions  from  the  date  of  a  particular  event,  as 
before,  which  in  process  of  years  grew  absurd,  took  another  and  more  direct 
course,  which  might  endure  forever :  by  limiting  a  certain  period,  as  ^y  years 
for  lands,  and  the  like  period(2)  for  customary  and  prescriptive  rents,  suits,  and 
services,  (for  there  is  no  time  of  limitation  upon  rents  created  by  deed,  or  re- 
served on  a  particular  estate,)(a)  and  enacting  that  no  person  should  bring  any 
possessory  action,  to  recover  possession  thereof  merely  upon  the  seisin,  or  dis- 
possession of  his  ancestors,  beyond  such  certain  period.      But  this  doos  not 
eitend  to  services  which  by  common  possibility  may  not  happen  to  be(M)me 
doe  more  than  once  in  the  lord's  or  tenant's  life;  as  fealty,  and  the  like.(6)  And 
all  writs,  grounded  upon  the  possession  of  the  demandant  himself,  are  oinscted 
to  be  sued  out  within  thirty  years  after  the  disseisin  complained  of;  for  if  it  be 
an  older  date,  it  <ian  with  no  propriety  be  called  a  fresh,  recent,  or  novel  dis- 
msin;  which  name  Sir  Edward  Coke  informs  us  was  originally  given  to  this 
proceeding,  because  the  disseisin  must  have  been  since  the  last  eyre  or  circuit 
of  the  justices,  which  happened  once  in  seven  years,  otherwise  the  action  was 
gone.(c)    And  we  may  observe,({2)  that  the  limitation,  prescribed  by  Henry  the 
Second  at  the  first  institution  of  the  assise  of  novel  disseisin,  was  fi:>om  his  own 
return  intd  England,  after  the  peace  made  between  him  and  the  young  king  his 
son;  which  was  but  the  year  before."* 

♦What  has  been  here  observed  may  throw  some  light  on  the  doctrine  r,iQA 
of  remitteTf  which  we  spoke  of  in  the  second  chapter  of  this  book ;  and  *• 
which  we  may  remember  was  where  one  who  hath  right  to  lands,  but  is  out  of 
possession,  hath  afterwards  the  freehold  cast  upon  him  by  some  subsequent  do- 
nctive  title,  and  enters  by  virtue  of  that  title.  In  this  case  the  law  remits  him 
to  his  antient  and  more  certain  right,  and  by  an  equitable  fiction  supposes  him 
to  have  gained  possession  in  consequence  and  by  virtue  thereof:  and  thiS;  be- 
caose  he  cannot  possibly  obtain  judgment  at  law  to  be  restored  to  his  prior 
right,  since  he  is  himself  the  tenant  of  the  land,  and  therefore  hath  nobody 
against  whom  to  bring  his  action.  This  determination  of  the  law  might  seem 
saperfluous  to  a  hasty  observer;  who  perhaps  would  imagine,  that  since  the 
tenant  hath  now  both  the  right  and  also  the  possession,  it  little  signifies  by 
what  means  such  possession  shall  be  said  to  be  gained.-  But  the  wisdom  of  our 
antient  law  determined  nothing  in  vain.  As  the  tenant's  possession  was  gained 
by  a  defective  title,  it  was  liable  to  be  overturned  by  showing  that  defect  in  a 
writ  of  entry ;  and  then  he  must  have  been  driven  to  his  writ  of  right,  to  re- 
cover his  just  inheritance :  which  would  have  been  doubly  hard,  because  during 
the  time  he  was  himself  tenant  he  could  not  establish  his  prior  title  by  any  pos- 
wssory  actions.  The  law  therefore  remits  him  to  his  prior  title,  or  puts  him  in 
the  same  condition  as  if  he  had  riacovered  the  land  by  writ  of  entry.  Without 
the  remitter,  he  would  have  had  jits,  et  seisinam  separate;  a  good  ri^ht,  but  u 
bad  possession :  now,  by  the  remitter,  he  hath  the  most  perfect  of  all  titles,  juris 
ct  seisiwB  conjunctionem, 

ni.  By  these  several  possessory  remedies  the  right  of  possession  may  be  re- 

(')  n  Hen.  Vni.  0.  2.  (•)  8  Rep.  66. 

^)  So  Berthdet**  origlaal  editkwi  of  the  itatnto,  aj>.  IMX^  (»)  Go.  Litt.  lift, 

ttd  (W  Pickerlng'a,  imd  Ruffbc«d*B  editions,  examined  («j  1  Inst  168.   Booth,  210. 

^1^^  ncord.    lUietell'B  and  other  intermediate  editiom,  (')  See  po^  IM. 
]^  Sir  Sdward  Ooke  (2  inst  96)  and  other  rabeeqnent 
Wan  hare  followed,  make  it  only  fort^  yean  for  rente,  *c.  ^ 


^Bot  all  these  'diBtinctions  are  now  chiefly  of  interest  as  matters  of  antiquity;  for  all 
wntfl  of  aesize  are  abolished.    3  &  4  W.  IV.  c.  27,  a.  36.— ^Stswart. 
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stored  to  him  that  is  unjustly  deprived  thereof.  But  the  right  of  posseamn 
^though  it  carries  with  it  a  strong  presumption)  is  not  always  conclusive  evi- 
aence  of  the  right  of  property,  which  may  still  subsist  in  another  man.  For,  as 
^1011  *^^^  ™^^  ^^y  htiVQ  the  possession,  and  another  the  right  of  possession^ 
J  which  is  recovered  by  these  possessory  actions;  so  one  man  may  have 
the  right  of  possession,  and  so  not  be  liable  to  eviction  by  any  possessory  action, 
and  another  may  have  the  right  of  property,  which  cannot  be  otherwise  asserted 
than  by  the  great  and  final  remedy  of  a  writ  of  right,  or  such  correspondent 
writs  as  are  in  the  nature  of  a  writ  of  right. 

This  happens  principally  in  four  cases:  1.  Upon  discontinuance  by  the  aliena- 
tion of  tenant  in  tail :  whereby  he  who  had  the  right  of  possession  hath  trans- 
ferred it  to  the  alienee ;  and  therefore  his  issue,  or  those  in  remainder  or  rever- 
sion, shall  not  be  allowed  to  recover  by  virtue  of  that  possession,  which  the 
tenant  hath  so  voluntarily  transferred.  2, 3.  In  case  of  jud^oient  given  against 
either  party,  whether  by  his  own  default,  or  upon  trial  of  the  merits,  in  any 
possessory  action :  for  such  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownership,  is  held  to  be  a  species  of  deforcement;  which,  however,  binds  the 
right  of  possession,  and  suffers  it  not  to  be  ever  again  disputed,  unless  the  right 
of  property  be  also  proved.  4.  In  case  the  demandant,  who  claims  the  rij^ht,  is 
barred  from  these  possessory  actions  by  length  of  time  and  the  statute  of  limita- 
tions before  mentioned :  for  an  undisturbed  possession  for  fifty  years  ought  not 
to  be  devested  by  any  thing  but  a  very  clear  proof  of  the  absolute  right  of 
property.  In  these  four  cases  the  law  applies  the  remedial  instrument  of  either 
the  writ  of  right  itself,  or  such  other  writs  as  are  said  to  be  of  the  same  nature. 

1.  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby  the  estate-tail  is 
discontinued,  and  the  remainder  or  reversion  is  by  failure  of  the  particular  estate 
displaced,  and  turned  into  a  mere  right,  the  remedy  is  by  action  of  formedon, 
{secundum  formam  doni,)  which  is  in  the  nature  of  a  writ  of  right,(«)  and  is  the 
highest  action  that  tenant  in  tail  can  have.(/')  For  he  cannot  nave  an  absolute 
writ  of  right,  which  is  confined  only  to  such  as  claim  in  fee-simple :  and  for  that 
reason  this  writ  of  formedon  was  granted  him  by  the  statute  de  donis  or 
nciooi  *^^^^^'  2, 13  Edw.  I.  c.  1,  which  is  therefore  emphatically  called  ?us 
^  writ  of  right.(^)  This  writ  is  distinguished  into  three  species :  a  formedon 
in  the  descender,  in  the  remainder,  and  in  the  reverter,  A  writ  of  formedon  in  the 
descender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in  tail  alienee  the 
lands  entailed,  or  is  disseised  of  them,  and  dies;  in  this  case  the  heir  in  tail 
shall  have  this  writ  of  formedon  in  the  descender,  to  recover  these  lands  so  given 
in  tail  against  him  who  is  then  the  actual  tenant  of  the  freehold.(A)  In  which 
action  the  demandant  is  bound  to  state  the  manner  and  form  of  the  gift  in  tail, 
and  to  prove  himself  heir  secundum  formam  doni.  A  formedon  in  the  remainder 
lieth,  where  a  man  giveth  land»  to  another  for  life  or  in  tail,  with  remainder  t<> 
a  third  person  in  tail  or  in  fee,  and  he  who  hath  -  the  particular  estate  dieth 
without  issue  inheritable,  and  a  stranger  intrudes  upon  him  in  remainder  and 
keeps  him  oot  of  po8session.(t)  In  this  case  the  remainder-man  shall  have  his 
writ  of  formedon  in  the  remainder,  wherein  the  whole  form  of  the  gift  is  stated, 
and  the  happening  of  the  event  upon  which  the  remainder  depended.  This  writ 
is  not  given  in  express  words  by  the  statute  de  donis;  but  is  founded  upon  the 
equity  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any  one  hath  a  right 
to  the  land,  he  ought  also  to  have  an  action  to  recover  it.  A  formedon  in  the 
reverter  lieth,  where  there  is  a  gift  in  tail^  and  afterwards  by  the  death  of  the 
donee  or  his  heirs  without  issue  of  his  body  the  reversion  falls  in  upon  the 
donor,  his  heirs,  or  assigns :  in  such  case  the  reversioner  shall  have  his  writ  to 
recover  the  lands,  wherein  he  shall  suggest  the  gift,  his  own  title  to  the  rever- 
sion minutely  derived  from  the  donor,  and  the  railure  of  issue  upon  which  his 
reversion  takes  place.(A)  This  lay  at  common  law,  before  the  statute  de  donis, 
If  the  (ionee  aliened  before  he  had  performed  the  condition  of  the  gift,  by  having 


2 


rfIld^I..9B7.  (»)  r.  N.  a  211, 812. 

" h)  Ibid.  217. 


J0o.Utt.31&  (<)  Ibid.  217. 

r.M.&2ft«.  (ii01Wd.21ft.  8BiV.n. 
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irisae,  and  afterwards  died  without  any.(?)    The  time  of  limitation  in  a    r^igo 
fomsdmyhy  statute  21  Jac.  I.  c.  16,  is  twenty  years ;"  within  *which  space    '■ 
of  time  after  his  title  aecraes,  the  demandant  must  hring  his  action,  or  else  he 
is  forever  barred." 

2.  In  the  second  ease ,  if  the  owners  of  a  particular  estate,  as  for  life,  in  dower, 
by  the  curtesy,  or  in  fee-tail,  are  barred  of  the  right  of  possession  by  a  recovery 
had  against  them,  through  their  default  or  non-appearance  in  a  possessory  action, 
they  were  absolutely  without  any  remedy  at  the  common  law :  as  a  writ  of  right 
does  not  lie  for  any  out  such  as  claim  to  be  tenants  of  the  fee-simple.  Therefore 
the  statute  Westm.  2, 13  Edw.  I.  c.  4  gives  a  new  writ  for  such  persons,  after 
their  lands  have  been  so  recovered  against  them  by  default,  called  a  quad  ei  de- 
forceat;  which,  though  not  strictly  a  writ  of  right,  so  far  partakes  of  the  nature 
of  one,  as  that  it  will  restore  the  right  to  him  who  has  been  thus  unwarily 
deforced  by  his  own  default.(m)  But  in  case  the  recovery  were  not  had  by  his 
own  de&olt,  but  upon  defence  in  the  inferior  possessory  action,  this  still  remains 
final  with  regard  to  these  particular  estates,  as  at  the  common  law :  and  hence 
it  is,  that  a  common  recovery  (on  a  writ  of  entry  in  the  post)  had,  not  by  default 
of  the  tenant  himself,  but  (after  his  defence  made  and  voucher  of  a  third  person 
to  warranty)  by  default  of  such  vouchee,  is  now  the  usual  bar  to  cut  off  an  estate- 
tail.(») 

3, 4.  Thirdly,  in  case  the  right  of  possession  be  barred  by  a  recovery  upon  the 
merits  in  a  possessory  action,  or  lastly  by  the  statute  of  limitations,  a  claimant 
in  fefr43imple  may  have  a  mere  writ  of  right ;  which  is  in  its  nature  the  highest 
writ  in  the  law,(o)  and  lieth  only  of  an  estate  in  fee-simple,  and  not  for  him  who 
hath  a  less  estate.  This  writ  lies  concurrently  with  all  other  real  actions,  in  which 
an  estate  of  fee-simple  may  be  recovered :  and  it  also  lies  after  them,  being  as  it 
were  an  appeal  to  the  mere  right,  when  judgment  hath  been  had  as  to  ri^iQA 
the  possession  in  an  inferior  possessory  *action.(]p)  But  though  a  writ  L 
of  right  may  be  brought,  where  the  demandant  is  entitled  to  the  possession,  yet 
it  rarely  is  advisable  to  be  brought  in  such  cases ;  as  a  more  expeditious  and 
easy  remedy  is  had,  without  meddling  with  the  property,  by  proving  the  de- 
mandant's own,  or  his  ancestor's,  possession,  and  their  illegal  ouster,  m  one  of 
the  possessory  actions.  But  in  case  the  right  of  possession  be  lost  by  len^h 
of  time,  or  by  judgment  against  the  true  owner  in-  one  of  these  inferior  suits, 
there  is  no  other  choice :  uiis  is  then  the  only  remedy  that  can  be  had ;  and  it 
IS  of  so  forcible  a  nature,  that  it  overcomes  all  obstacles,  and  clears  all  objections 
that  may  have  arisen  to  cloud  and  obscure  the  title.    And,  after  issue  once 

C*  '  led  in  a  writ  of  right,  the  judgment  is  absolutely  final;  so  that  a  recovery 
in  this  action  may  be  pleaded  in  bar  of  any  other  claim  or  demand.(^) 
The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have  said,  to  recover 
lands  in  fee-simple,  unjustly  withheld  from  the  true  proprietor.    But  there  are 

(<)  Ftnch,  L.  26S.  (•)  F.  N.  B.  1. 

(•)  r.  N.  B.  165.  V)  Ibid.  1, 6. 

(•}  See  book  if.  ch.  21.  (t)n>id.A.  Co.Littl58.   .  f 

^Thd  twen^  years  within  which  a  formedon  in  the  descender  ought  to  be  commenced 
mider  the  21  Jac.  I.  o.  16,  be^n  to  run  when  the  title  descends  to  the  first  heir  in  tail, 
uniesfr  he  lie  under  a  disability ;  and  the  heirs  of  such  person  who  suffers  the  twenty 
yem  to  elapse  without  commencing  the  formedon  are  utterly  excluded,  and  the  right 
of  entry  is  forever  lost.  3  Brod.  &  Bing.  217.  6  East,  83 ;  and  see  note  10,  cmte,  178.— 
Chsttt. 

"  It  might  seem,  and  has  been  contended,  that  a  fresh  title  accrues  to  the  issue  in 
tail  of  a  person  who  has  been  barred  by  the  lapse  of  time,  and  therefore  that  such 
iftue  would  have  another  twenty  years  in  which  to  bring  his  formedon.  But  if  this 
constmction  prevailed  at  all,  it  is  obvious  that  it  would  equally  prevaU  through  any 
number  of  descents,  and  would  virtually  repeal  the  statute  in  the  most  pernicious 
xiQumer.  In  the  case  of  Tolson  vs.  Kaye,  3  Brod.  A  Bing.  217,  the  court  of  Common 
^leas,  therefore,  determined  that  the  first  descent  of  the  title,  within  twenty  years 
after  which  the  statute  requires  the  formedon  to  be  sued  out,  is  the  descent  upon  that 
claimant  who,  being  free  from  any  disability,  suffers  twenty  years  to  elapse  without 
ueerting  his  right ;  and,  consequently,  that  the  bar  which  operates  upon  him  equally 
concludes  al   claiming  as  his  heirs.— -Oousainos. 
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also  some  other  writs  which  are  said  to  be  in  the  nature  of  a  writ  of  right,  be- 
cause their  process  and  proceedings  do  mostly  (though  not  entirely)  agree  with 
the  writ  of  right:  but  in  some  of  them  the  fee-simple  is  not  demanded;  and  in 
others  not  land,  but  some  incorporeal  hereditament.  Some  of  these  have  been 
abeady  mentioned,  as  the  writ  of  right  of  dower ,  of  formedon,  &c.,  and  the  others 
will  hereafter  be  taken  notice  of  under  their  proper  divisions.  Nor  is  the  mere 
writ  of  right  alone,  or  always,  applicable  to  every  case  of  a  claim  of  lands  in 
fee-simple :  for  if  the  lord's  tenant  in  fee-simple  dies  without  heir,  whereby  an 
esche(it  accrues,  the  lord  shall  have  a  writ  of  escheat,(r)  which  is  in  the  nature 
of  a  writ  of  right.(8)  And  if  one  of  two  or  more  coparceners  deforces  the  other, 
by  usurping  the  sole  possession,  the  party  aggrieved  shall  have  a  writ  of  right, 
*1951  ^  rationabili  parte,(t)  which  may  be  grounded  on  the  *seisin  of  the  an- 
J  cestor  at  any  time  during  his  life ;  whereas  in  a  nuper  obiit  (which  is  a 
possessory  remedy )(w)  he  must  be  seised  at  the  time  of  his  death.  But,  waiving 
these  and  other  minute  distinctions,  let  us  now  return  to  the  general  writ  or 
riffht. 

This  writ  ought  to  be  first  brought  in  the  court-baron («?)  of  the  lord,  of  whom 
khe  lands  are  holden;  and  then  it  is  open  or  patent:  but  if  he  holds  no  court,  or 
hath  waived  his  right,  remisit  curiam  suam,  it  may  be  brought  in  the  king's  courts 
by  writ  of  praecipe  originally  ;(a:^  and  then  it  is  a  writ  of  right  close Hy)  being 
directed  to  the  sheriff  and  not  tne  lord.(2r)  Also,  when  one  of  the  king's  imme- 
diate tenants  in  capite  is  deforced,  his  writ  of  right  is  called  a  writ  of  prcBcipe 
in  capite,  (the  improper  use  of  which,  as  well  as  of  the  former  prcecipe  quia 
doniinus  remisit  curiam,  so  as  to  oust  the  lord  of  his  jurisdiction,  is  restrained 
by  magna  carta,){a)  and,  being  directed  to  the  sheriff  and  originally  returnable 
in  the  king's  courts,  is  also  a  writ  of  right  close.(b)  There  is  likewise  a  little  writ 
of  right  close,  secundum  consuetudinem  manerii,  which  lies  for  the  king's  tenants  in 
antiont  demesne,(c)  and  others  of  a  similar  nature,(rf)  to  try  the  right  of  their 
lands  and  tenements  in  the  court  of  the  lord  exclusively.(e)  But  the  writ  of 
right  patent  itself  may  also  at  any  time  be  removed  into  the  county-court,  by  writ 
of  tolt,(J)  and  from  thence  into  the  king's  courts  by  writ  of  pone{g)  or  recordari 
facias,  at  the  suggestion  of  either  party  that  there  is  a  delay  or  defect  of  justice.(A) 

In  the  progress  of  this  action,(z)  the  demandant  must  allege  some  seisin  of 

*1961    ^^®  lands  and  tenements  in  himself,"  or  else  in  some  person  under  whom 

J    he  claims,  and  then  derive  the  right  *from  the  person  so  seised  to  him- 


(<■)  F.  N.  B.  148.  (•)  See  book  ii.  oh.  6. 

(•)  Bracton,  1. 1,  c.  11, 2. 4»  er.  1,  e.  9.  and  (r.  8,  c.  18.  }  9. 
(»)  See  iMiffe  186.  Old  Tenar.  t.  tentr  en  tocage.     Old  N.  B.  t  iforde,  and  t. 


135.  m  Kitchen,  tit  OpyhiML 


F.  N.  B.  9.  (•)  Bracton,  1. 1,  c.  11, 2. 4»  er.  1,  e.  9.  and  (r.  8,  c.  18.  j 


(«)  Append.  No.  1. 9 1.  bri^ft  de  recto  daw.  F.  N.  B.  11. 

(•)F.N.B.2.   Finch,  L.  318.  (/)  Appftnd.  No.  1. 9  2. 

(y)  Booth,  91.  (^  Ibid.  9  8. 

(>)  Append.  No.  1. 9  4.  (*)  F.  N.  B.  8, 4. 

(•)C.M.  (0  Append. No. Li 6. 

(»)F.N.B.6. 

^  A  writ  of  right  cannot  be  maintained  without  Bhowinff  an  actual  seigin  hy  taking  the 
esplees^  either  in  the  demandant  himself  or  the  ancestor  vtom  whoxn  he  olaams.  1  H. 
B.  1.  And  the  demandant  must  allege  in  his  count  that  his  ancestor  was  seised  of 
rightj  as  well  as  that  he  was  seised  in  his  demesne  as  of  fee.  2  B.  &  F.  570.  5  £aBt» 
•272.  And  if  the  count  state  that  the  lands  descended  to  four  women,  as  nieces  and 
co-heirs  of  J.  S.,  it  must  also  show  how  they  were  nieces.  3  B.  A;  P.  453.  1  N.  B.  66. 
Proof  of  possession  of  land  and  pernancy  of  the  rents  is  prima  fade  evidence  of  a  seisin 
in  fee  of  the  pernor.  But  proof  of  for^  years'  subsequent  possession  by  a  daughter, 
while  a  son  and  heir  lived  near  and  knew  the  fact,  is  much  stronger  evidence  that  the 
first  possessor  had  only  a  particular  estate.  5  Taunt.  326.  1  AJjursh  68.  The  coilrt 
rec^uires  a  strict  observance  of  the  prescribed  forms  in  this  proceeding,  and  will  not 
assist  the  demandant  who  applies  to  rectify  omissions  or  irregularities.  2  N.  R.  429. 
1  Marsh,  602.  1  Taunt.  415.  1  Bing.  208.  The  court  will  not  permit  the  mise  joined 
in  a  writ  of  right  to  be  tried  by  a  jury  instead  of  the  grand  assize,  though  both  parties 
desire  it.  1  B.  &  P.  192.  As  to  summoning  and  swearing  the  four  Knights,  see  3 
Moore,  249.  1  Taunt.  &  Brod.  17.  They  may  be  summoned  from  the  grand  jury  when 
present  at  the  assizes.  lb.  As  to  the  tender  of  the  demymark,  and  what  the  demand 
ant  must  prove  previous  to  the  tenant  being  put  upon  proof  of  his  title^  see  Holt»  C* 
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self;  to  which  the  tenant  majr  answer  by  denying  the  den*s»'^dant's  right,  and 
averring  that  he  has  more  right  to  hold  the  lands  than  the  demandant  has  to 
demand  them :  and  this  right  of  the  tenant  bein^  shown,  it  then  puts  the  de- 
mandant upon  the  proof  of  his  title :  in  which,  if  he  fails,  or  if  the  tenant  hath 
shown  a  better,  the  demandant  and  his  heirs  are  personally  barred  of  their 
claim;  but  if  he  can  make  it  appear  that  his  right  is  superior  to  the  tenant's, 
he  shall  recover  the  land  against  the  tenant  and  his  heirs  forever.  But  even 
this  writ  of  right,  however  superior  to  any  other,  cannot  be  sued  out  at  any 
distance  of  time.  For  by  the  antient  law  no  seisin  eould  be  alleged  by  the  de- 
mandant, but  from  the  time  of  Henry  the  First ;(/:)  by  the  statute  of  Merton, 
20  Hen.  HI.  c.  8,  from  the  time  of  Heniy  the  Second ;  by  the  statute  of  Westm. 
1, 3  Edward  I.  c.  39,  from  the  time  of  Kichard  the  First;  and  now,  by  statute 
32  Henry  VIII.  c.  2,  seisin  in  a  writ  of  right  shall  be  within  sixty  years.  So 
that  the  possession  of  lands  in  fee-simple  uninterruptedly,  for  threescore  years, 
is  at  present  a  sufficient  title  against  all  the  world ;  and  cannot  be  impeached 
by  any  dormant  claim  whatsoeveri** 

I  have  now  gone  through  the  several  species  of  injury  by  ouster  and  dispos- 
session of  the  freehold,  with  the  remedies  applicable  to  each.  In  considering 
chichi  have  been  unavoidably  led  to  touch  upon  such  obsolete  and  abstruse 
learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the  reason  cf,  those 
parts  of  the  law  which  are  now  more  generally  in  use.  For,  without  contem- 
plating the  whole  fabric  together,  it  is  impossible  to  form  any  clear  idea  of  the 
meaning  and  connection  of  those  disjointed  parts  which  still  form  a  considerable 
branch  of  the  modem  law ;  such  as  the  doctrine  of  entries  and  remitter,  the 
levyin^^  of  fines,  and  the  suffering  of  common  recoveries.  Neither  indeed  is  any 
eon8id*3rable  part  of  that,  which  I  have  selected  in  this  chapter  from  among  the 
venerable  monuments  of  our  ancestors,  so  ^absolutely  antiquated  as  to  r^iQ^ 
be  oat  oi  forcCy  though  the  whole  is  certainly  out  of  use:  there  being  *- 
bat  a  very  few  instances  for  more  than  a  century  past  of  prosecuting  any  real 
action  for  land  by  writ  of  entry,  assize,  formedon,  writ  of  right,  or  otherwise. 
The  formfl  are  indeed  preserved  in  the  practice  of  common  recoveries ;  but  they 
are  forms  and  nothing  else ;  for  which  the  very  clerks  that  pass  them  are  seldom 
capable  to  assign  the  reason.  But  the  title  of  lands  is  now  usually  tiied  in 
actions  of  ejectment  or  trespass;  of  which  in  the  following  chapters." 

(*)  QbinT.  I.  2,  &  8.    Co.Lltt'114. 

N.P.  657;  and  see  the  precedents  and  notes,  3  Chitty  on  PL  4th  ed.  1355  to  1390.— 
Chittt. 

"This  is  fiur  from  being  universally  true;  for  an  uninterrupted  possession  for  sixty 
yean  will  not  create  a  title  where  the  claimant  or  demandant  had  no  right  to  enter 
within  that  time ;  as  where  an  estate  in  tail,  for  life,  or  for  years  continues  cibove  sixty 
yean,  still  the  reversioner  may  enter  and  recover  the  estate ;  the  possession  must  be 
adverse,  and  lord  Coke  says,  "  It  has  been  resolved  that  although  a  man  has  been  out 
of  possession  of  land  for  sixty  years,  yet  if  his  entry  is  not  tolled  he  mav  enter  and 
bring  any  action  of  his  own  possession ;  and  if  his  entry  be  congeable,  and  he  enter,  he 
mav  have  an  action  of  his  own  possession.''    4  Co.  11,  b. — Christian. 

"All  the  real  actions  which  have  been  mentioned  in  this  chapter,  and  all  others 
whatsoever,  with  the  exceptions  of  the  writ  of  right  of  dower,  the  writ  of  dower  unde  rdhil 
habet,  and  writ  of  qwxre  impedU,  have  been  abolished ;  and  the  title  to  lands  is  now  a^fixxys 
tried,  as  it  was  uauallt/  in  the  time  of  Blackstone,  by  an  action  of  ejectmerU  or  of  trespass, 
-SravAM. 
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CHAPTER  XI. 

OF  DISPOSSESSIOJJT,  OR  OUSTBR,  OF  CHATTELS  REAL. 

♦1981  *Havinq  in  the  preceding  chapter  considered  with  some  attention  the 
■•  several  species  of  injury  by  dispossession  or  ouster  of  the  freehold,  to- 
gether with  the  regular  and  well-connected  scheme  of  remedies  by  actions  real, 
which  are  given  to  the  subject  by  the  common  law,  either  to  recover  the  pos 
session  only,  or  else  to  recover  at  once  the  possession,  and  also  to  establish  the 
ri^ht  of  property ;  the  method  which  I  there  marked  out  leads  me  next  to  con- 
sider injuries  by  ouster  of  chattels  real;  that  is,  by  amoving  the  possession  of 
the  tenant  from  an  estate  by  statute-merchant,  statute-staple,  recognizance  in 
the  nature  of  it,  or  elegit;  or  from  an  estate  for  years. 

I.  Ouster,  or  amotion  of  possession,  from  estates  held  by  statute,  recognizance, 
or  elegit,  is  only  liable  to  happen  by  a  species  of  disseisin,  or  turning  out  of  the 
legal  proprietor,  before  his  estate  is  determined  by  raising  the  sum  for  which  it 
is  given  lujn  in  pledge.  And  for  such  ouster,  though  the  estate  be  merely  a  chattel 
interest,  the  owner  shall  have  the  same  remedy  as  for  an  iniury  to  a  freehold ; 
viz.,  by  assize  of  novel  di8seisin,{a)  But  this  depends  upon  the  several  statutes 
♦1991     ^^^^^  *create  these  respective  intere8ts,(6)  and  which  expressly  provide 

J  and  allow  this  remedy  in  case  of  dispossession.  Upon  which  account  it 
is  that  Sir  Edward  Coke  observes,(c)  that  these  tenants  are  said  to  hold  their 
estates  ut  liherum  tenementum,  until  their  debts  are  paid :  because  by  the  statutes 
they  shall  have  an  assize,  as  tenants  of  the  freehold  shall  have  3  and  in  that 
respect  they  have  the  similitude  of  a  freehold.(<3r)* 

II.  As  for  ouster,  or  amotion  of  possession,  from  an  estate  for  years;  this  hap- 
pens only  by  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of  the  tenant  from 
the  occupation  of  the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  nas  provided  him  with  two  remedies,  according  to  the  circumstanceR 
and  situation  of  the  wrong-doer:  the  writ  of  ejectione fimuB ;  which  lies  against 
any  one,  the  lessor,  reversioner,  remainder-man,  or  anv  stranger,  who  is  himself 
the  wrong-doer  and  has  committed  the  injury  complained  of;  and  the  writ  of 
quare  ejectt  infra  terminum,  whicb  lies  not  against  the  wrong-doer  or  ejector  him- 
self, but  his  feoffee  or  other  person  claiming  under  him.  These  are  mixed 
actions,  somewhat  between  real  and  personal:  for  therein  are  two  things 
recovered,  as  well  restitution  of  the  term  of  years,  as  damages  for  the  ouster 
or  wrong. 

1.  A  writ  then  of  ejectione  firmce,  or  action  of  trespass  in  ejectment,*  lieth  where 

(•)  r.  N.  B.  178.  (•)  1  Intt  48. 

MsutWettDELl  18Edw.Lc.l8.  EixA.de  merecUoribut,  (^  See  book  ii.  cb.  10. 

87  Bdw.  lU.  c  9.  8tat.28Ueii.yin.e.6,{9. 

'. ' 

^  The  assize  of  novel  disseisin,  as  we  have  seen  in  the  notes  to  the  last  chapter,  is  now 
abolished.    These  tenants  therefore  have  the  same  remedy  for  the  ouster  of  their . 
possession  as  the  tenant  of  the  freehold, — an  eiectment. — Stewart. 

'  See,  in  general,  Adams  on  Eiectment.  Tidd  Frac.  8  ed.  518,  &c.  Bunington  on 
ijjectment,  by  Ballatine.    Com.  Dig.  lyectment.    1  Chitty  on  PI.  4  ed.  172. 

In  general,  ejectment  will  lie  to  recover  possession  of  any  thing  whereon  an  entry 
can  be  made,  and  whereof  the  sherifif  can  deliver  possession.  But  an  ^ectment  can- 
not be  maintained  for  a  dose,  (11  Rep.  55.  Godb.  53,)  a  manor,  without  describing  the 
quantity  of  land  therein,  (Latch.  61.  Lutw.  Rep.  301.  Hetl.  146,)  a  messuage  andtene- 
merdy  (1  East.  441.  Stra.  834;)  but  after  verdict  (even  pending  a  rule  to  arrest  the  judg- 
ment on  this  ground)  the  court  will  give  leave  to  enter  the  verdict  according  to  the 
judge's  notes  for  the  messuage  only,  (8  East,  357  ;)  nor  a  messuage  or  tenement,  (3  Wils. 
23,)  nor  a  messuage  situate  in  the  parishes  of  A.  omf  B.,  or  me  of  them,  (7  Mod.  457,)  nor 
for  things  %at  lie  merely  in  grant,  not  capable  of  being  delivered  in  execution,  as  an: 
advowson,  common  in  gross,  (Cro.  Jac.  146/1  a  piscary,  lb.  Cro.  Car.  492.  8  Mod.  277. 
1  Brownl.  142.  Contra,  per  Ashurst,  J.,  1  T.  R;  361.  And  where  the  owner  of  the  fee 
by  indenture  granted  to  A.  free  liberty  to  dig  for  tin,  and  all  other  metals,  throughout 
oertain  lands  ther«'  described,  and  the  use  of  all  water,  water-courses,  and  to  make 
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lands  or  tenements  are  let  for  a  term  of  years ;  and  afterwards  the  lessor,  rever- 
sioner, remainder-man,  or  any  stranger,  doth  eject  or  oast  the  lessee  of  his 
term.(e)  In  this  case  he  shall  have  his  writ  of  ejection  to  call  the  defendant  to 
answer  for  entering  on  the  lands  so  demised  to  the  plaintiff  for  a  term  that  is 
not  yet  expired,  and  ejecting  him.(/)  And  by  this  writ  the  plaintiff  shall 
recover  back  his  term,  or  the  remainder  of  it,  with  damages. 

♦Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  become  the     r^ono 
common  method  of  tiying  the  title  to  lands  or  tenements.     It  may  not    L 
therefore  be  improper  to  delineate,  with  some  degree  of  minuteness,  its  history, 
.  the  manner  of  its  process,  and  the  principles  whereon  it  is  grounded. 

We  have  before  seen,(^)  that  the  writ  of  covenant,  for  breach  of  the  contract 
contained  in  the  lease  for  years,  was  antiently  the  only  specific  remedy  for 
recovering  against  the  lessor  a  term  from  which  he  had  ejected  his  lessee,  to- 
gether with  damages  for  jbhe  ouster.  But  if  the  lessee  was  ejected  by  a  stranger, 
claiming  under  a  title  superior(A)  to  that  of  the  lessor,  or  by  a  grantee  of  the 
reversion,  (who  might  at  any  time  by  a  common  recovery  have  destroyed  the 
term,)(t)  though  the  lessee  might  still  maintain  an  action  of  covenant  against 
the  lessor  for  non-performance  of  his  contract  or  lease,  yet  he  could  not  by  any 
means  recover  the  term  itself.  If  the  ouster  was  committed  by  a  mere  stranger, 
without  any  title  to  the  land,  the  lessor  might  indeed  by  a  real  action  recover 
iiossession  of  the  freehold,  but  the  lessee  had  no  other  remedy  against  the  ejector 
but  in  damages,  by  a  writ  of  ejectione  firmce,  for  the  trespass  committed  in  ejecting 
him  from  his  farm.(A:)  But  afterwards,  when  the  courts  of  equity  began  to 
oblige  the  ejector  to  make  a  specific  restitution  of  the  land  to  the  party  imme- 
diately injured,  the  courts  of  law  also  adopted  the  same  method  of  doing  com- 
plete justice  ;  and,  in  the  prosecution  of  a  writ  of  ejectment,  introduced  a  species 
of  remedy  not  warranted  by  the  original  writ  nor  prayed  by  the  declaration, 
(which  are  *calculated  for  damages  merely,  and  are  silent  as  to  any  re-  p  ^oni 
Btitntion,)  viz.,  a  judgment  to  recover  the  term,  and  a  writ  of  possession  *- 
thereupon.(Z)  This  method  seems  to  have  been  settled  as  early  as  the  reign  of 
Edward  rv,;(m)  though  it  hath  been  said(n^  to  have  first  begun  under  Henry 
VIL,  because  it  probably  was  then  first  apphed  to  its  present  principal  use,  that 
of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance  whereby  this  end  is  effected,  we 
most  recollect  that  the  remedy  by  ejectment  is  in  its  original  an  action  brought 
by  one  who  hath  a  lease  for  years,  to  repair  the  injury  done  him  by  disposses- 
sion. In  order  therefore  to  convert  it  into  a  method  of  trying  titles  to  the  free- 
hold, it  is  first  necessary  that  the  claimant  do  take  possession  of  the  lands,  to 
empower  him  to  constitute  a  lessee  for  years,  that  may  be  capable  of  receiving, 
this  injury  of  dispossession.  For  it  would  be  an  offence,  called  in  our  law  main- 
tejtance,  (^of  which  in  the  next  book,)  to  convey  a  title  to  another,  When  the 
grantor  is  not  in  possession  of  the  land ;  and  indeed  it  was  doubted  at  first, 
whether  this  occasional  possession,  taken  merely  for  the  purpose  of  conveying 
^he  title,  excused  the  lessor  from  the  legal  guilt'  of  maintenance.(o)    When 

(')r.N.B.229.  tnuU  par  ton  le$$or,  hri^  de  covenant ;  d  ti  par  Utaie  <m 

(QSm  Appendix,  No.  IL  { 1.  gra$Uu  de  rtvertion,  britfe  de  eovenant  verttu  »m  letsarf  tt 

(*)».0.146.  See  Bract. /:ir^l,o,8«. 

$  8w  book  iL  ch.  9.  (0  See  Append.  No.  H.  {  4,  vn^M /n. 

^P.<,Bie.n.    llfeetbmejtinnmfeeaquewnaethnde  C*)?  Bdw.  IV.  A.    Piar  ttbtkti  H  horn  port  ^eeU(m4 

'^V'ut  m  am  natwre,  tt  U  plalmt^  ne  noomra  mm  temte  Jtrmm,  U  plaint^  neotera  9on  lerwu  md  ttt  orers,  ti  bien 

^«t  a  tmir,  nient  fiut  que  en  trupoM  home  noovera  come  in  quart  fjeeit  tf|/ra  krmiiman;  d^  si  md  kU  arrere, 

^^'H/tt  pur  ireetpatt  nient  fait,  «•««  a  fenr ;  met  U  con-  domquet  tout  in  damaget,   Bro.  Abr.  tit.  qumrt  ^jedt  <i)/tv 

na<  a  mer  par  adtUm  de  eovenant  oZ  oomen  law  a  reeoverer  termiman,  6.                                               * 

""  <eme:  aud  Ma  curia  coneeteiL    A  per  Belknap,  la  (»)  V.  N.  B.220. 

^*A  ley  ei(,  2oM  home  eet  oudt  de  mm  term  par  ettranffer,  (•)  1  Ch.  Rep.  Append.  80. 
^  *"B«  fieetiftme  Jtrmm  vemu  catjf  qudujf  outtt  f  eteQ  mdt 

>^t8,  kd.  reserving  to  himself  liberty  to  drive  any  new  adit  and  to  carry  any  new 
Water-course  over  the  premises  granted,  habendum  for  twenty-one  years,  with  right  of 
re-<;ntry  for  breach  of  covenants,  this  deed,  it  was  held,  did  not  amount  to  a  lease,  but 
oontained  a  mere  license  to  dig,  &o.,  and  the  grantee  could  not  maintain  ejectment  for 
'''^fie  lying  within  the  limits  of  the  set  but  not  connected  with  the  workings  of  the 
•'Mitee.    2  B.  &  A.  724.— Chitty. 

187 


Digitized  by  VjOOQ IC 


201  PEIVATB   VTOONGS.  [Book  HI 

therefore  a  person,  who  hath  ri^ht  of  entry  into  lands,  determines  to  acquire 
that  possession,  which  is  wrongmlly  withheld  by  the  present  tenant,  he  makes 
(as  b}'  law  he  may)  a  formal  entry  on  the  premises;  and  being  so  in  the  pos- 
session of  the  soil,  he  there,  upon  the  land,  seals  and  delivers  a  lease  for  years 
to  some  third  person  or  lessee :  and,  having  thus  given  him  entry,  leaves  him  in 
possession  of  the  premises.  This  lessee  is  to  stay  upon  the  land  till  the  prior 
tenant,  or  he  who  had  the  previous  possession,  enters  thereon  afresh  and  ousts 
him;  or  till  some  other  person  (either  by  accident  or  by  agreement  beforehand) 
*2021     comes  upon  the  land,  and  turns  him  *out  or  ejects  him.    For  this  injury 

-I  the  lessee  is  entitled  to  his  action  of  ejectment  against  the  tenant,  or 
this  casual  ejector ,  whichever  it  was  that  ousted  him,  to  recover  back  his  term 
and  damages.  But  where  this  action  is  brought  against  such  a  casual  ejector  as 
is  before  mentioned,  and  not  against  the  very  tenant  in  possession,  the  court 
will  not  suffer  the  tenant  to  lose  his  possession  without  any  opportunity  to 
defend  it.  Wherefore  it  is  a  standing  rule,  that  no  plaintiff  shall  proceed  in 
ejectment  to  recover  land  against  a  casual  ejector,  .without  notice  given  to  the 
tenant  in  possession,  (if  any  there  be,)  and  making  him  a  defendant  if  he  pleases. 
And,  in  order  to  maintain  the  action,  the  plaintiff  must,  in  case  of  any  defence, 
make  out  four  points  before  the  court ;  viz.,  titlCy  lease,  entry,  and  ouster.  First, 
he  must  show  a  good  title  in  his  lessor,  which  brings  the  matter  of  right  entirely 
before  the  court ;  then,  that  the  lessor,  being  seised  or  possessed  by  virtue  of 
such  title,  did  make  him  the  lease  for  the  present  term;  thirdly,  that  he,  the 
lessee  or  plaintiff,  did  enter  or  take  possession  in  consequence  of  such  lease ;  and 
then,  lastly,  that  the  defendant  ousted  or  ejected  him.  Whereupon  he  shall 
have  judgment  to  recover  his  term  and  damages;  and  shall,  in  consequence^ 
have  a  lorit  of  possession^  which  the  sheriff  is  to  execute  by  delivering  him  the 
undisturbed  and  peaceable  possession  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  ejectment,  in  which  the 
title  of  the  lessor  comes  collaterally  and  incidentally  before  the  court,  in  order 
to  show  the  injury  done  to  the  lessee  by  tl^is  ouster.  This  method  must  be  still 
continued  in  due  form  and  strictness,  save  only  as  to  the  notice  to  the  tenant, 
whenever  the  possession  is  vacant,  or  there  is  no  actual  occupant  of  the  pre- 
mises ;  and  also  in  some  other  cases.'  But,  as  much  trouble  and  formality  were 
found  to  attend  the  actual  making  of  the  lease,  entry,  and  ouster,  a  new  and  more 
easy  method  of  trying  titles  by  writ  of  ejectment,  where  there  is  any  actual 
tenant  or  occupier  of  the  premises  in  dispute,  was  invented  somewhat  more 
than  a  century  a^o,  by  the  lord  chief  iustice  Bolle,(|7)  who  then  sat  in  the  court 
*2031    ^^  wjpp«r  bench;  so  called  dunng  the  exile  of  king  Charles  the  *Second. 

-I  This  new  method  entirely  depends  upon  a  string  of  le^l  fictions ;  no 
actual  lease  is  made,  no  actual  entry  by  the  plaintiff,  no  actufQ  ouster  by  the 
defendant;  but  all  are  merely  ideal,  for  the  sole  purpose  of  trying  the  title.* 

(P)  StyL  Pnct  Beg.  108,  edit  1667. 

*  When  the  remedy  by  ejectment  is  pursued  in  an  inferior  court,  the  fictions  of  the 
modem  system  are  not  applicable ;  for  inferior  courts  have  not  the  power  of  framing 
rules  for  confessing  lease,  entry,  and  ouster,  nor  the  means,  if  such  rules  were  entered 
into,  of  enforcing  obedience  to  them.  1  Keb.  690,  795.  Gilb.  Eject.  38.  Adams  on 
Inject.  173.  If  the  rule  requiring  service  of  notice  upon  the  tenant  in  possession  cannot 
be  observed  on  account  of  his  having  quitted,  and  his  place  of  residence  is  unknown, 
(2  Stra.  1064.  4  T.  R.  464,)  the  claimant  must  resort  to  the  ancient  practice,  (Ad. 
£jject.  181,)  except  in  particular  cases,  provided  for  by  the  4  Oreo,  II.  c.  28,  11  Geo.  II. 
c.  19,  and  57  Geo.  III.  c.  52.— CdiTTT. 

*  An  actual  entry  is  necessary  to  avoid  a  fine  levied  with  proclamations,  according  to 
the  statute  4  Hen.  VII.  c.  24,  (see  book  2,  p.  352 ;)  and  the  demise  laid  in  the  eject- 
ment must  be  silibsequent  to  the  entry ;  but  that  is  the  only  case  in  which  an  actual ' 
entry  is  reouired,  (2  Stra.  1086.  Doug.  468.  1  T.  R.  741.  4  Bro.  P.  C.  353.  3  Burr. 
1895.  7  T.  B.  433.  1  Prest.  Conv.  207.  9  East,  17 ;)  unless  it  is  an  ejectment  brought 
to  recover  on  a  vacant  possession,  and  not  by  a  landlord  upon  a  right  of  reentry  under 
the  4  Geo.  II.  c.  28 ;  in  which  case  the  lessor  or  his  attorney  must  actually  seal  a  lease 
upon  the  premises  to  the  plaintiff,  who  must  be  ejected  by  a  real  person.  See  the  mode 
of  proceeding,  2  Crompt.  Prac.  198. — Christtan. 
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To  this  end,  in  the  proceedings(<7)  a  lease  for  a  terra  of  years  is  stated  to  hare 
been  made,  by  him  who  claims  title,  to  the  plaiutiif  who  brings  the  action,  as  by 
John  Eogers  to  Bichard  Smith,  which  plaintiff  ought  to  be  some  real  person, 
and  not  merely  an  ideal  ictitious  one  who  hath  no  existence,  as  is  frequently 
though  unwarrantably  practised  ;(r^*  it  is  also  stated  that  Smith  the  lessee  en- 
tered ;  and  that  the  defendant  William  Stiles,  who  is  called  the  casual  ejector, 
ousted  him ;  for  which  ouster  he  brings  this  action.  As  soon  as  this  action  is 
brought,  and  the  complaint  fully  stated  in  the  declaration, («)  Stiles,  the  casual 
ejector,  or  defendant,  sends  a  written  notice  to  the  tenant  in  possession  of  the 
lands,  as  George  Saunders,  informing  him  of  the  action  brought  by  Bichard 
Smith,  and  transmitting  him  a  copy  of  the  declaration ;  withal  assuring  him  that 
he,  Stiles  the  defendant,  has  no  title  at  all  to  the  premises,  and  shall  make  no 
defence ;  and  therefore  advising  the  tenant  to  appear  in  court  and  defend  his 
own  title :  otherwise  he,  the  casual  ejector,  will  suffer  judgment  to  be  had  against 
him ;  and  thereby  the  actual  tenant  Saunders  will  inevitably  be  turned  out  of 

rfl8ion.(t)  On  receipt  of  this  friendly  caution,  if  the  tenant  in  possession 
not  within  a  limited  time  apply  to  the  court  to  be  admitted  a  defendant  in 
the  stead  of  Stiles,  he  is  supposed  to  have  no  right  at  all ;  and,  upon  judgment 
being  had  a^inst  Stiles  the  casual  ejector,  Saunders  the  real  tenant  will  be 
turned  out  oi  possession  by  the  sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is  allowed 
him  upon  this  condition ;  that  he  enter  into  a  rule  of  court(t/)  to  confess,  at  the 
trial  of  the  cause,  three  of  the  four  requisites  for  the  maintenance  of  the  plain- 
tiffs action ;  viz.,  the  lease  of  Bogers  the  lessor,  the  entry  of  Smith  *the  r*204 
plaintiff,  and  his  ouster  by  Saunders  himself,  now  made  the  defendant  *- 
instead  of  Stiles :  which  requisites  being  wholly  fictitious,  should  the  defendant 
put  the  plaintiff  to  prove  them,  he  must  of  course  be  non-suited  for  want  of 
evidence;  but  by  sucn  stipulated  confession  of  lease^  entry,  and  ouster^  the  trial 
will  now  stand  upon  the  merits  of  the  title  only.*  This  done,  the  declaration  is 
altered  by  inserting  the  name  of  George  Saunders  instead  of  William  Stiles,  and 
the  cause  goes  down  to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the 
demise  of  Kogers,  Uhe  lessor,)  against  Saunders,  the  new  defendant.  And 
therein  the  lessor  of  the  plaintiff  is  bound  to  make  out  a  clear  title ;  otherwise 
his  fictitious  lessee  cannot  obtain  judgment  to  have  possession  of  the  land  for 
the  term  supposed  to  be  granted.^    But,  if  the  lessor  makes  out  his  title  in  a 

(f;  See  Append.  No.  II. »  1,  S.  (0  Ibid. 

(n6Mod.8u».  (»)Ibid.{8. 

(•)  Append.  Mo.  II. }  2. 

'The  practice  was  reprobated,  because  it  was  considered  that  it  provided  no  responsi- 
bility for  costs  in  case  the  defendant  succeeded.  But  this  objection  is  now  obviated  by 
its  being  always  part  of  the  consent  rule  that  in  such  case  the  lessor  of  the  plaintiff  will 
pay  the  costs,  and  an  attachment  will  lie  against  him  for  disobedience  of  this  as  of 
every  other  rule  of  court.    Adams  on  iject.  235,  298.— Chitty. 

*  It  has  been  determined  that  no  ^ectment  can  be  maintained  where  the  lessor  of 
tlie  plaintiff  has  not  a  legal  right  of  entry ;  and  the  heir  at  law  was  barred  irom  re- 
covering in  ^ectment  where  there  was  an  unsatisfied  term  raised  for  the  purpose  of 
securing  an  annuity,  though  the  heir  claimed  the  estate  subject  to  that  charge.  But  a 
satisfied  term  may  be  presumed  to  be  surrendered,  2  T.  R.  695.  1  T.  R,  758.  In  Doe 
on  the  demise  of  Bowerman  vs.  Sybourn,  7  T.  R.  2,  lord  Kenyon  declared  that  in  all 
cases  where  trustees  ought  to  convey  to  the  beneficial  owner  he  would  leave  it  to  the 
jury  to  nresume,  where  such  a  presumption  might  reasonably  be  made,  that  they  had 
conveyed  accordingly,  in  order  to  prevent  a  just  title  from  being  defeated  by  a  matter 
of  form.  But  if  such  a  presumption  cannot  be  made,  he  who  has  only  the  equitable 
estate  cannot  recover  in  ejectment.  Jones  vs,  Jones,  7  T.  R.  46.  The  doctrine  re- 
specting the  presumption  of  a  surrender  of  a  term,  though  assigned  to  attend  the  inherit- 
ance, still  prevails.  2  B.  &  A.  710,  782.  3  Bar.  &  Ores.  616 ;  but  see  Mr.  Sugden's 
able  essay  on  the  subject  of  presuming  the  surrender  of  a  term.  A  person  who  claims 
under  an  d^  sued  out  against  the  luidlord  cannot  recover  in  ejectment  against  the 
tenant  whose  lease  was  granted  prior  to  the  plaintiff 's  judgment.  8  T.  R.  2.--Christian. 

^  Before  the  following  rules  it  was  necessary  for  lessor  of  plaintiff  to  prove  on  the  trial 
the  defendant's  possession  of  the  premises  in  question,  although  the  defendant  had 
entered  into  the  general  consent  rule,  to  confess  lease,  entry,  and  ouster.   7  T.  R.  327. 
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satisfactory  manner,  then  judgment  and  a  writ  of  possession  shall  go  for  Biehard 
Smith  the  nominal  plaintiff,  who  by  this  trial  has  proved  the  right  of  John 
Rogers,  his  supposed  lessor.  Yet,  to  prevent  fraudulent  recoveries  of  the  pos- 
session, by  collusion  with  the  tenant  of  the  land,  sAl  tenants  are  obliged  by 
statute  11  Geo.  II.  c.  19,  on  pain  of  forfeiting  three  years'  rent,  to  give  notice 
to  their  landlords,  when  served  with  any  declaration  in  ^ectment;  and  any 
landlord  may  by  leave  of  the  court  be  made  a  co-defendant  to  the  action,  in  case 
the  tenant  himself  appears  to  it ;  or,  if  he  makes  default,  though  judgment  mus 
be  then  signed  jjgainst  the  casual  ejector,  yet  execution  shall  he  stayed,  in  case 
the  landlord  applies  to  be  made  a  defendant,  and  enters  into  the  common  rule ; 
aright  which  indeed  the  landlord  had,  long  before  the  provision  of  this  statute ;(«) 
in  like  manner  as  (previous  to  the  statute  of  Westm.  2,  c.  3)  if  in  a  real  action 
the  tenant  of  the  freehold  made  default,  the  remainder-man  or  reversioner  had 
a  right  to  come  in  and  defend  the  possession ;  lest,  if  judgment  were  had  against 
the  tenant,  the  estate  of  those  behind  should  be  turned  to  a  naked  right.(tr)* 
But,  if  the  new  defendants,  whether  landlord  or  tenant,  or  both,  after  entering 
into  the  common  rule,  fail  to  appear  at  the  trial,  and  to  confess  lease,  entry,  and 
*2051  ^^*®^>  ^^^  plaintiff,  Smith,  must  indeed  be  there  *non-suited,  for  want  of 
J  proving  those  requisites ;  but  judgment  will  in  the  end  be  entered  against 
the  casual  ejector  Stiles;  for  the  condition  on  which  Saunders,  or  his  landlord, 
was  admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is  put  again  in 
the  same  situation  as  if  he  never  had  appeared  at  all ;  the  consequence  of  which 
(we  have  seen)  would  have  been,  that  jud^ent  would  have  been  entered  for  the 
plaintiff,  and  the  sheriff,  by  virtue  of  a  writ  for  that  purpose,  would  have  turned 
out  Saunders,  and  delivered  possession  to  Smith.  The  same  process  therefore 
as  would  have  been  had,  provided  no  conditional  rule  had  been  ever  made^  must 
now  be  pursued  as  soon  as  the  condition  is  brok^.* 

(•)  Styl.  Pract  Reg.  108,  HI,  266.    7  Mod.  70.    Salk.  257.  (»)  Bracton,  I.  ft,  e.  10,  {  U. 

Burr.  ISOI. 

1  B.  &  P.  573.  But  by  rule  in  King's  Bench,  M.  T.  1820,  it  was  ordered  that  in  every 
action  of  ejectment  the  defendant  shall  specify  in  the  consent  rule  for  what  premises 
he  intends  to  defend,  and  shall  consent  in  such  rule  to  confess  upon  the  trial  that  the 
defendant  (if  he  defends  as  tenant,  or,  in  oajse  he  defends  as  landlord,  that  his  tenant) 
was,  at  the  time  of  the  service  of  the  declaration,  in  the  possession  of  such  premises  ; 
and  that  if  upon  the  trial  the  defendant  shall  not  confess  such  possession,  as  well  as 
lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his 
suit  against  the  said  defendant,  then  no  costs  shall  be  allowed  for  not  further  prose- 
cuting the  same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff,  in  that  case  to 
be  taxed.  In  the  following  year  the  same  rule  was  adopted  by  the  court  of  Common 
Pleas.    See  2  Brod.  <fe  Bing.  470.— Chitty. 

'  A  devisee,  although  he  has  never  been  in  possession,  has  been  permitted  to  defend 
as  a  landlord  under  Siis  statute.    11  Geo.  II.  c.  19.    4  T.  R.  122.— Chitty. 

*  Where  an  ejectment  is  defended  merely  to  continue  the  possession  of  the  premises, 
and  no  defence  is  made  at  the  trial,  the  practice  is  for  the  crier  of  the  court,  first,  to 
call  the  defendant  to  confess  lease,  entry,  and  ouster,  and  then  the  plaintiff,  as  in  other 
cases  of  nonsuits,  to  come  forth,  or  he  will  lose  his  writ  of  nisi  prius.  Though  in  this 
case  the  judgment  is  eiven  against  the  casual  ejector,  yet  the  costs  are  taxed  as  in  other 
cases,  and  if  the  real  aefendant  refuses  to  pay  them  the  court  will  grant  an  attachment 
against  him.  Salk.  259.  In  like  manner,  if  there  be  a  verdict  for  the  defendant,  or  the 
nominal  plaintiff  be  nonnsuited  without  the  default  of  the  defendant,  the  defendant  must 
tax  his  costs  and  sue  out  a  writ  of  execution  against  the  nominal  plaintiff;  and  if,  upon 
serving  the  lessor  of  the  plaintiff  with  his  writ  and  a  copy  of  the  rule  to  confess  lease, 
entry,  and  ouster,  the  lessor  of  the  plaintiff  does  not  pa^  the  costs,  the  court  will  grant 
an  attachment  against  him.  2  Cromp.  Pract.  214.  In  qectment  the  unsuccessful  jparty 
mav  re-try  the  same  question  as  often  as  he  pleases  without  the  leave  of  the  court ;  for  by 
making  a  fresh  demise  to  another  nominal  character,  it  becomes  the  action  of  a  new 
plaintiff  upon  another  right,  and  the  courts  of  law  cannot  any  further  prevent  this  repe 
tition  of  the  action  than  by  ordering  the  proceedings  in  one  ejectment  to  be  stayed  tiL 
the  costs  of  a  former  ejectment,  though  brought  in  another  court,  be  discharged.  2  Bla. 
Bep.  1158.  Barnes,  133.  But  a  court  of  equity,  in  some  instances  where  there  have  been 
several  trials  in  ejectment  for  the  same  premises,  though  the  title  was  entirely  legal,  has 
{granted  a  perpetual  iiy unction.    1  P.  Wms.  672. — Christian. 

New  proceedings  for  the  recovery  of  land  have  been  created  by  the  C6mmon-Law 
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The  dunages  recovered  in  theae  actions,  though  formerly  their  only  iaient, 
are  now  usauly  (since  the  title  has  been  considered  as  the  principal  question) 
veiy  email  and  inadequate,  amounting  commonly  to  one  shillmg,  or  some  other 
trivial  sam.  In  order  therefore  to  complete  the  remedy  when  the  possession 
has  been  long  detained  from  him  that  hath  the  right  to  it,  an  action  of  trespass 
aim  lies,  afler  a  recovery  in  ejectment,  to  recover  the  mesne  profits  which  the 
teoantin  possession  has  wrongfully  received.^®  Which  action  may  be  brought 
in  the  name  of  either  ihe  nominal  plaintiff  in  the  ejectment,  or  his  lessor, 
against  the  tenant  in  possession,  whether  he  be  made  party  to  the  ejectment 
or  suffers  judgment  to  go  by  defsmlt.Cx)  In  this  case  the  judgment  in  eject- 
ment is  conclusive  evidence  against  the  defendant  for  ail  profits  which  have 
accrued  since  the  date  of  the  demise  stated  in  the  former  declaration  of  the 
plaintiff;  hut  if  the  plaintiff  sues  for  any  antecedent  profits  the  defendant  may 
make  &  new  defence." 

(«}4Biirr.  668. 

Procedure  Act,  1852,  and  the  former  action  of  ejectment  has  given  place  alto|$ether  to 
(his  new  procedure. 

The  form  of  action  whicli  has  been  abolished  was  valuable  in  this  respect, — ^that  it 
allowed  no  questions  to  be  raised  except  that  of  title.  If  the  person  who  brought  the 
action  had  a  right  to  possession,  he  was  entitled  to  recover,  without  regard  to  whether 
the  person  in  possession  or  who  took  defence  to  the  action  had  ousted  him  or  not.  The 
new  action  is  also  an  action  for  recovery  of  the  land,  without  regard  to  any  other  claim 
which  may  exist  between  the  parties. 

An  action  of  ejectment  is  now  commenced  by  the  issue  of  a  writ  directed  to  the  persons 
in  possession  by  name,  and  to  all  persons  entitled  to  defend  the  possession  of  the  pro- 
perty claimed,  which  property  must  be  described  in  the  writ  with  reasonable  certainty. 

The  writ  must  state  the  names  of  all  the  persons  in  whom  the  title  is  alleged  to  be ; 
and  it  commands  the  persons  to  whom  it  is  directed  to  appear,  within  sixteen  days  after 
Bcivice  in  the  court  from  which  it  issued,  to  defend  the  possession  of  the  property  sued 
for,  or  such  part  thereof  as  they  may  think  fit.  It  must  also  contain  a  notice  that  in 
defiuilt  of  appearance  they  will  be  turned  out  of  possession.  —Stewart. 

It  has  not  been  deemed  necessary  to  pursue  the  new  procedure  further  than  is  con- 
tainefl  in  the  foregoing  extract.  The  action  has  been  divested  of  its  cumbrous  fictions, 
and  all  the  ends  of  reed  justice  are  attained  by  a  simple  and  intelligible  process.  Many 
of  the  United  States  had  long  preceded  England  in  this  valuable  reform ;  but  severaJ 
•till  continue  to  employ  the  ancient  form ;  and  in  the  circuit  courts  of  the  United  States, 
in  those  States  in  which  it  was  in  use  when  those  courts  were  established,  it  is  still  em- 
plOTed.— Sharswood. 

^But  with  reference  to  mesne  profits  accrued  up  to  the  day  of  the  verdict,  and  in  cases 
where  the  tenancy  existed  under  lease  or  agreement,  resort  to  this  separate  action  is 
Bnperseded  by  sect.  2  of  stat.  1  Geo.  IV.  c.  87,  which  enacts,  "  Wherever  thereafter  it 
BhaU  appear  on  the  trial  of  any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that 
such  tenant  or  his  attorney  hath  been  served  with  due  notice  of  trial,  the  plaintiff  shall 
not  be  non-suited  for  default  of  the  defendant's  appearance,  or  of  confession  of  lease, 
entry,  and  ouster;  but  irhe  production  of  the  consent  rule  and  undertaking  of  the 
defendant  shall  in  all  such  cases  be  sufficient  evidence  of  lease,  entry,  and  ouster ;  and 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried  shall,  whether  the  defendant 
ihaU  appear  upon  such  trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof  of  his 
right  to  recover  possession  of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the 
declaration,  to  go  into  evidence  of  the  mesne  profits  thereof  which  shall  or  might  have 
luicrued  from  the  day  of  the  expiration  or  determination  of  the  tenant's  interest  in  the 
same  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day,  to 
be  specially  mentioned  therein ;  and  the  jury  on  the  trial  finding  for  the  plaintiff  shall 
in  such  case  give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid ' 
for  such  mesne  profits.  The  said  act  not  to  bar  the  landlord  from  bringing  trespass  for 
the  mesne  profits  to  accrue  from  the  verdict  or  the  day  so  specified  therein  down  to  the 
day  of  the  delivery  of  possession  of  the  premises  recovered  m  the  ejectment." — ChitIt. 
The  defendant  may  plead  the  statute  of  limitations,  and  by  that  means  protect  him- 
self from  the  payment  of  all  mesne  profits  except  those  which  have  accrued  within  the 
l«t  six  years.    Bull.  N.  P.  88.— Christian. 

^  The  common  remedy  by  ^ectment  is  generally  treated  as  a  mixed  action,  the  party 
interested  thereby  recovering  his  eslate  and  damage*  for  the  ouster ;  but  as  those  damages 
ire  nominal,  and  the  claimant  must  in  order  to  recover  the  intermediate  profits  resort 
^  an  action  of  trespass,  such  action  of  ^eotment  is  in  substance  merely  for  the  recovery 
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Such  18  the  modern  way  of  obliquely  bringing  in  question  the  title  to  lands 
and  tenements,  in  order  to  try  it  in  this  collateral  manner ;  a  method  which  is 
now  universally  adopted  in  almost  every  case.  It  is  founded  on  the  same  prin- 
ciple as  the  antient  writs  of  assize,  being  calculated  to  try  the  mere  possessory 
iic206i  ^^^'^  ^^  ^^  estate  j  and  hath  succeeded  to  those  real  actions,  *a8  being 
-*  infinitely  more  convenient  for  attaining  the  end  of  justice ;  because,  the 
form  of  the  proceeding  being  entirely  fictitious,  it  is  wholly  in  the  power  of  the 

of  the  estate.    But  in  one  instance,  in  favour  of  landlords,  a  remedy  by  ^ectment  is 

fiven  nearly  resembling  the  ancient  and  mixed  action ;  for  it  is  enacted  by  1  Geo.  IV.  c. 
7y  that  upon  refusal  by  a  late  tenant  to  deliver  up  possession  upon  the  expiration  of  his 
tenancy  by  lease  or  loriUen  agreement,  and  after  lawful  demand  m  writing,  the  landlord* 
on  bringing  an  ^'ectment,  may  address  a  notice  at  the  foot  of  the  declaration  to  the 
tenant,  requiring  him  to  appear  in  court  on  the  first  day  of  the  next  term,  or  if  in  Wales, 
or  the  counties  palatine  of  Chester,  Lancaster,  or  Durham,  oh  the  first  day  of  the  assizee, 
or  appearancoKiay,  there  to  be  made  defendant,  and  to  find  bail ;  or  in  case  of  his  non- 
appearance, upon  production  of  the  lease,  agreement,  &c.  and  the  proper  affidavits  by 
the  landlord,  &c.,  the  court  may  grant  a  rule,  oallintf  on  the  tenant  to  show  cause  why 
he  should  not,  upon  being  admitted  defendant,  besides  entering  into  the  common  rule, 
undertake,  in  case^  verdict  should  pass  against  him,  to  give  the  plaintifi' a  judgment,  to 
be  entered  up  against  the  real  defendant  of  the  term  next  preceding  the  trial,  and  also 
why  he  should  not  enter  into  a  recognizance  by  himself  and  two  sufficient  sureties  in  a 
reasonable  sum  (to  be  named)  conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  plaintiff  in  the  action.  Upon  the  rule  being  made  absolute,  if  the 
tenant  do  not  conform,  judgment  to  be  for  the  plaintiff.  The  act  further  provides  that, 
whether  the  defendant  appear  or  not  at  the  trial,  the  plaintiff  may  go  into  proof,  and  the 
jury  give  damages  for  mesne  profits  down  to  the  verdict  or  a  day  specified  therein.  See 
1  Dowl.  &  Kyi.  433.  But  when  the  required  undertaking  is  given,  it  is  provided  that  if 
it  appear  to  the  judge  that  the  finding  of  the  jury  was  contrary  to  the  evidence,  he  may 
order  a  stay  of  execution  till  the  fifth  day  of  the  next  term ;  and  he  is  bound  to  make 
this  order  if  the  defendant  desire  it,  upon  his  undertaking  to  give  security  not  to  com- 
mit any  kind  of  waste,  or  sell  the  crops,  &c.  And  if  the  result  of  the  trial  under  this 
act  be  against  the  landlord,  the  tenant  shall  have  judgment  with  double  costs. 

The  statute  1  Geo.  IV.  c.  87  does  not  extend  to  the  case  of  a  lessee  holdins  over  after 
notice  to  quit,  given  by  himself,  where  his  tenancy  has  not  expired  by  the  eflmx  of  time. 
1  Bowl.  &  Ryl.  540.  And  where  a  tenant  holds  from  year  to  year,  without  a  lease  or 
agreement  in  wridng^  it  is  not  within  the  first  section  of  the  statute,  (1  Geo.  IV.  c.  87.)  5  B. 
&  A.  770.  But  an  agreement  in  vorUiangj  for  apartments  for  three  months  certain,  comes 
within  the  meaning  of  the  words  of  the  act,  where  the  party  holds  for  any  term,  or 
number  of  years  certain,  or  from  year  to  year.  5  B.  &  A.  766.  I  Dowl.  &  Ryl.  433.  A 
tenant  being  in  possession,  under  an  agreement  that  the  landlord  should  grant  a  lease 
for  eight  years,  and  that  the  tenant  should  pay  40«.  for  every  day  he  held  over,  con- 
tinued to  hold  the  whole  time,  though  the  lease  was  never  granted ;  and,  upon  his  hold- 
ing over,  notice  to  quit  and  demand  of  possession,  with  notice  of  qjectment,  was  regu- 
larly served.  It  was  held  that  the  tenant  was  not  to  be  treated  as  a  tenant  from  year  to 
year,  and  that  the  demand  of  possession  was  sufficient  notice  within  the  statute,  so  as 
to  entitle  the  plaintiff  to  the  benefit  of  the  undertaking  and  security  required  by  that 
statute.    2  Dowl.  &  Ryl.  565. 

The  rule  nisi,  calling  on  a  tenant  to  enter  into  a  recognizance  under  this  statute,  need 
not  specify  all  the  particulars  thereby  required,  as  the  court  may  mould  the  rule  accord- 
ing to  its  requisites,  upon  showing  cause.  5  B.  &  A.  766.  1  Dowl.  &  Ryl.  433.  The  time 
within  which  the  undertaking  and  security  required  by  the  statute  shall  be  given  is  to 
be  fixed  by  the  court  at  the  time  the  rule  is  granted.  2  Dowl.  k  Ryl.  688.  After  a  rule 
granted  in  a  cause  entitled  Doe,  kc,  tu.  Roe,  to  which  the  tenant  in  possession  appeared, 
judgment  was  entered  up  and  execution  taken  out  against  the  tenant  by  name,  and  it 
was  held  not  to  be  irregular.    3  Dowl.  k  Ryl.  230. 

The  court,  on  making  a  rule  absolute  under  this  act  (no  cause  being  shown)  for  the 
tenant's  undertaking  to  give  the  plaintiff  judgment,  to  be  entered  up  against  the  real 
defendant,  and  to  enter  into  a  recognizance  in  a  reasonable  sum  conditioned  to  pay  the 
costs  and  damages  which  should  be  recovered  by  the  plaintiff  in  the  action,  ordered  the 
tenant  to  appear  in  the  next  succeeding  term,  to  find  such  bail  as  was  specified  in  the 
former  rule ;  and,  on  no  cause  bein^  shown  to  that  order,  they  directed  the  rule  for 
enterinff  up  judgment  for  the  plaintiff'  to  be  made  absolute.  The  court  can  only  give  a 
reasonable  sum  for  the  costs  of  the  action,  and  not  for  the  mesne  profits,  the  amount  of 
vhich  must  be  ascertained  by  the  prothonotary.  6  Moore,  54.  See  further,  as  to  the 
proceedings  on  this  statute,  Tidd^  ^  ed.  541,  kc, — CtfiTTY. 
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^<>«rtto  direct  the  application  of  that  fiction  bo  afl  to  prevent  fraud  and  chicane^ 
•'^^J  eviscerate  the  very  truth  of  the  title.  The  writ  of  ejectment  and  its 
^J^iiial  parties  (as  was  resolved  by  all  the  jndge8)(y)  are  "judicially  to 
^  Considered  as  the  fictitious  form  of  an  action  really  brought  by  tho 
^80i»  of  the  plaintiff  against  the  tenant  in  possession :  invented,  under  the 
control  and  power  of  the  court,  for  the  advancement  of  justice  in  many  respecU ; 
^d  to  force  the  parties  to  go  to  trial  on  the  merits,  without  being  entangled 
in  the  nicety  of  pleadings  on  either  side.'*" 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates;  for  on  those  things  whereon  an  entry  cannot  in  fact  be  made,  no  entry 
shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  ejectment  will 
not  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal  hereditament :(-?) 
except  for  tithes  in  the  hands  of  lay  appropriators,  by  the  express  purview  of 
statute  32  Hen.  VIII.  c.  7,  which  doctrine  hath  since  been  extended,  by  analogy, 
to  tithes  in  the  hands  of  the  clergy  :(a)  nor  will  it  lie  in  such  cases  where  the 
entry  of  him  that  hath  the  right  is  taken  away  by  descent,  discontinuance, 
twenty  years'  dispossession,  or  otherwise. 

This  action  of  ejectment  is,  however,  rendered  a  very  easy  and  expeditious 
ren^edy  to  landlords  whose  tenants  are  in  arrear,  by  statute  4  Geo.  11.  c.  28, 
which  enacts  that  everv  landlord  who  hath  by  his  lease  a  right  of  re-entry  in 
case  of  non-payment  of  rent,  when  half  a  year's  rent  is  due  and  no  suflScient 
distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on  his  tenant,  or  fix 
the  same  upon  some  notorious  part  of  the  premises,  which  shall  be  valid  without 
«ny  formal  re-entry  or  previous  demand  of  rent.  And  a  recovery  in  such 
ejectment  shall  be  final  and  conclusive,  both  in  law  and  equity,  unless  tho  rent 
and  all -costs  be  paid  or  tendered  within  six  calendar  months  afterwards." 

(y)  Web.  82  Oeou  n.   4Biirr.668.  (•)  Cro.  Ottr.  801.    2  Lonl  Raym.  780. 

(')  Brownl.  120.   Cro.Oar.402.    8tnL64. 

"Actions  of  ejectment,  as  has  been  observed,  have  succeeded  to  those  real  actioui 
ailed  poaseesory  actions;  but  an  inconvenience  was  found  to  result  from  them  which 
did  not  follow  firom  real  actions,  to  which  it  has  been  found  necessary  to  apply  a  remedy. 
1^  actions  could  not  be  brought  twice  for  the  same  thing ;  but  a  i>er8on  might  brins  as 
ip^y  ejectments  as  he  pleased, — ^which  rendered  the  rights  of  parties  subject  to  endless 
litigation.  To  remedy  this,  therefore,  when  two  or  more  verdicts  have  been  had  upon, 
the  same  title,  and  to  the  satisfaction  of  the  court,  the  courts  of  equity  will  now  grant 
»  p«rpetudl  injunction  to  restrain  the  party  from  bringing  any  further  ejectment.  See 
Bsrefoot  vs.  Fry,  Bunb.  158,  pi.  228.    Selw.  N.  P.  780.— Abchbold. 

"Where  there  is  a  suflScient  distress  upon  the  premises,  the  landlord  cannot  maintain 
An  ejectment  upon  his  right  of  re-entry  for  non-payment  of  rent  under  this  statute ;  nor 
can  he  maintain  an  action  of  ^ectment  for  a  forfeiture  at  common  law  unless  he  has 
demanded  the  rent  on  the  last  of  the  specified  days  for  the  payment  thereof,  just  before 
sunset.  As  where  the  proviso  in  a  lease  is,  "  that,  if  the  rent  shall  be  behind  and  unpaid 
by  the  space  of  thirty  or  any  other  number  of  days  after  the  days  of  payment,  it  ahsll  be 
lawful  for  the  lessor  to  re-enter,"  a  demand  must  be  made  of  the  precise  rent  in  arrear 
on  the  thirtieth  or  other  last  day,  a  convenient  time  just  before  and  until  sunset,  upon 
the  land,  or  at  the  dwelling-house,  or  the  most  notorious  place.  1  Saund.  287,  n.  16.  7 
T.  R.  117. 

The  11  Geo.  II.  c.  19,  s.  16  gives  the  landlord  a  summary  remedy,  by  application  to 
two  justices  of  the  peace,  where  ^  tenant  at  rack-rent,  or  at  full  three-fourths  of  the 
yearlv  value,  being  m  arrear  a  year's  rent,  deserts  the  premises  and  leaves  the  saine 
nncultivated  or  unoccupied  and  no  suflScient  distress  thereon.  In  such  case,  after  four- 
teen days'  notice,  the  justices  may  put  the  landlord  in  possession  ;  and  the  57  Geo.  III. 
c.  52  extends  the  regulation  to  such  tenant's  as  are  half  a  year  in  arrear.  As  to  the  pro- 
ceeding of  the  justices  under  these  acts,  and  how  far  the  record  of  such  proceedings  will 
U  conclusive  in  their  behalf,  see  3  Bar.  A  Ores.  649. 

Difficulties  having  frequently  arisen,  and  considerable  expenses  having  been  incurred, 
^y  reason  of  the  refusal  of  persons  who  had  been  permitted  to  occupy,  or  who  had 
intruded  themselves  into,  parish  houses,  to  deliver  up  possession  of  such  houses,  by  stat. 
^9  Oeo.  III.  c.  12,  s.  24,  two  justices  are  empowered  in  such  cases  to  cause  possession  to 
^delivered  to  church-wardens  and  overseers.  The  mode  of  proceeding  is  prescribed  by 
tWa  statute.  The  visitors  and  feoflTees  of  a  free  grammar-school  who  have  dismissed  the 
whool-maater  for  niisconduct  cannot  maintain  ejectment  for  the  school-house  till  .they 
^^^e  determined  the  master's  interests  therein,  upon  summons  in  the  ordinary  manner, 
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♦2071  *^'  ^^®  ^^*  ^^  quare  ejecit  infra  terminum  lieth,  by  the  antient  law, 
J  where  the  wrong-doer  or  ejector  is  not  himself  in  possession  of  the 
lands,  but  another  who  claims  under  him.  As  where  a  man  leaseth  lands  to 
another  for  years,  and,  after,  the  lessor  or  reversioner  entereth  and  maketh  a 
feoffment  in  fee,  or  for  life,  of  the  same  lands  to  a  stranger :  now  the  lessee 
cannot  bring  a  writ  of  ejectione  finnce  or  ejectment  against  the  feofPee;  because 
he  did  not  eject  him,  but  the  reversioner;  neither  can  he  have  any  such  action 
to  recover  his  term  against  the  reversioner  who  did  oust  him,  because  he  is  not 
now  in  possession.  And  upon  that  account  this  writ  was  devised,  upon  tho 
equity  of  the  statute  of  Westm.  2,  c.  24,  as  in  a  case  where  no  adequate  remedy 
was  already  provided.(6)  And  the  action  is  brought  against  the  feoffee  for 
deforcing,  or  keeping  out,  the  original  lessee  during  the  continuance  of  his 
term ;  and  herein,  as  in  the  ejectment,  the  plaintiff  shall  recover  so  much  ol 
the  term  as  remains,  and  also  shall  have  actual  damages  for  that  portion  of  it 
whereof  he  has  been  unjustly  deprived.  But  since  the  introduction  of  fictitiouts 
ousters,  whereby  the  title  may  Ibe  tried  against  any  tenant  in  possession,  (by 
what  means  soever  he  acquired  it,)  and  the  subsequent  recovery  of  damages  by 
action  of  trespass  for  mesne  pro^s,  this  action  is  fallen  into  disuse.^* 


CHAPTER  Xn. 
OF  TRESPASS. 


*208T        *"^^  *^®  *^^  preceding  chapters  we  have  considered  such  injuries  to 
J    real  property  as  consisted  in  an  ouster  or  amotion  of  the  possession. 
Those  which  remain  to  be  discussed  are  such  as  may  be  offered  to  a  man's  real 
property  without  any  amotion  from  it. 

The  second  species,  therefore,  of  real  injuries,  or  wrongs  that  affect  a  man's 
lands,  tenements,  or  hereditaments,  is  that  of  trespass.  Trespass,  in  its  largest 
and  most  extensive  sense,  signifies  any  transgression  or  offence  against  the  law 
of  nature,  of  society,  or  of  the  country  in  which  we  live,  whether  it  relates  to 
a  man's  person  or  his  property.  Therefore,  beating  another  is  a  trespass,  for 
which  (as  we  have  formerly  seen)  an  action  of  trespass  vi  et  armis  in  assault  and 
battery  will  lie ;  taking  or  detaining  a  man's  goods  are  respectively  trespasses, 
for  which  an  action  of  trespass  vi  et  armis,  or  on  the  case  in  trover  and  conver- 
sion, is  given  by  the  law :  so  also,  non-performance  of  promises  or  undertaking 
is  a  trespass,  upon  which  an  action  of  trespass  on  the  case  in  oMumpsit  is 
grounded :  and,  in  general,  any  misfeasance  or  act  of  one  man  whereby  another 
IS  injuriously  treated  or  damnified  is  a  transgression  or  trespass  in  its  largest 
sense:  for  which  we  have  already  seen(a)  that  whenever  the  act  itself  is 
directly  and  immediately  injurious  to  the  person  or  property  of  another, 
*20ftl  *^^^  therefore  necessarily^  accompanied  with  some  force,  an  action  of 
J  trespass  m  et  armis  will  lie;  but,  if  the  injury  is  only  consequential,  a 
special  action  of  trespass  on  the  case  may  be  brought.* 

(»)  V.  N.  B.  198.  (•)  See  page  128. 

when  he  might  be  heard  to  answer  the  charges  forming  the  ground  of  dismissal.  1  Bing. 
357.    8  T.  R.  109.— Ohitty. 

^*  And  has  now  been  for  some  time  abolished.    3  &  4  W.  IV.  c.  27,  s.  36. — Stewart. 

*  See  these  distinctions  fully  considered,  1  Chitty  on  Fl.  115  to  122  and  149  to  172. 
The  distinctions  between  actions  of  trespass  vi  et  ctrmis  for  an  immediate  ii\jury,  and 
actions  of  trespass  upon  the  case  for  a  consequential  damage,  are  frequently  very  subtle. 
See  the  subject  mucn  considered  in  2  Bl.  Eep.  892.  In  a  case  where  an  action  of  tree- 
pass  in  et  armis  was  brought  against  the  defendant  for  throwing  a  lighted  squib  in  a  public 
market,  which  fell  upon  a  stall,  the  owner  of  which,  to  defend  himself  and  his  ^pods, 
took  it  up  and  threw  it  to  another  part  of  the  market,  where  it  struck  the  plaintiff  and 
14A 
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Bat,  in  the  limited  and  confined  sense  in  which  we  are  at  present  to  consider 
it,  it  si^Difies  no  more  than  an  entrv  on  another  man's  ground  without  a  lawfal 
authority^  and  doing  some  damage,  however  inconsiderable,  to  his  real  property. 
Tot  the  right  of  meum  and  iuum,  or  property  in  lands,  being  once  established, 
it  follows  as  a  necessary  consequence  that  this  nght  must  be  exclusive ;  that  is, 
tiiat  the  owner  may  retain  to  himself  the  sole  use  and  occupation  of  his  soil : 
every  entry,  therefore,  thereon  without  the  owner's  leave,  and  especially  if 
contrary  to  his  express  order,  is  a  trespass  or  transgression.  The  Boman  laws 
seem  to  have  made  a  direct  prohibition  necessary  in  order  to  constitute  this 
injury:  "gui  alienum  fundum  ingreditur, potest  a  cUmino,  si  is prceviderit,  prohiberi 
M  ingndiatur*  (b)  But  the  law  of  England,  justly  considering  that  much  in- 
convenience may  happen  to  the  owner  before  he  has  an  opportunity  to  forbid 
the  entiy,  has  carried  the  point  much  further,  and  has  treated  every  entry 
apon  another's  lands  (unless  by  the  owner's  leave,  or  in  some  .very  particular 
eases)  as  an  injury  or  wrong,  for  satisfaction  of  which  an  action  of  trespass 
will  lie;  but  determines  the  quantum  of  that  satisfaction,  by  considering  now 
far  the  offence  was  wilful  or  inadvertent^  and  by  estimating  the  value  of  the 
<)ctaAl  damage  sustained.'  ^ 

Every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  trespass  by 
breaking  his  close :  the  words  of  the  writ  of  trespass  commanding  the  defendant 
to  show  cause  quare  clausum  querentis  freait  ¥ot  every  man's  land  is,  in  the 
eye  of  the  law,  enclosed  and  set  apart  n'om  his  neighbour's ;  and  that  either 
by  a  visible  and  material  fence,  as  one  field  is  divided  from  another  by  a  hedge ; 
or  by  an  ideal,  invisible  boundary,  ^existing  only  in  the  contemplation  r  41210 
of  law,  as  when  one  man's  land  adjoins  to  another's  in  the  same  ^ 
field.  And  every  such  entry  or  breach  of  a  man's  close  carries  necessarily 
along  with  it  some  damage  or  other;  for,  if  no  other  special  loss  can  be 
assigned,  yet  still  the  words  of  the  writ  itself  specify  one  genei-al  damage, 
viz.,  the  treading  down  and  bruising  his  herbage,  (c)* 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil,  and 
actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  trespass  ;^  or,  at 

(»)  iMt  S^  1, 18.  (•)  V.  N.  B.  87,  SS. 

put  out  his  eye,  the  question  was  much  discussed  whether  the  person  injured  ought  to 
We  brought  an  action  of  trespass  vi  ei  armia^  or  an  action  upon  the  case ;  and  one  of  the 
four  judges  strenuously  contended  that  it  ought  to  have  been  an  action  upon  the  caset 
Bot  I  should  conceive  that  the  question  was  more  properly  this, — ^viz.,  whether  an  action 
of  trespasa  m  et  armis  lay  against  the  original  or  the  intermediate  thrower,  or  whether  the 
act  of  the  second  thrower  was  involuntary,  (which  seems  to  have  been  the  opinion  of 
tiie  jury,)  or  wilful  and  mischievous,  and,  if  so,  whether  the  first  thrqwer  alone  ought 
not  to  have  been  answerable  for  the  consequences.  For  if  A.  throws  a  stone  at  B., 
which,  after  it  lies  quietl^r  at  his  foot,  B.  takes  up  and  throws  again  at  C,  it  is  presumed 
that  C.  has  his  action  against  B.  only ;  but  if  it  is  thrown  at  B.,  and  B.,  by  warding  it  off 
from  himself,  gives  it  a  different  direction,  in  oonseauence  of  which  it  strikes  C,  in  that 
esse  it  is  wbol^  the  act  of  A.,  and  B.  must  be  considered  merely  as  an  inanimate  object, 
which  may  chance  to  divert  its  course.  In  the  case  of  Leame  vs.  Bray,  3  East,  598,  it 
was  decided  that  if  one  man  drives  a  caniage,  -  being  on  the  wrong  side  of  the  road, 
sgainsfc  another  carriage,  though  unintentionally,  the  action  ought  to  be  trespass  vi  et 
orm;  and  the  court  declare  generally  that  if  the  ii^jiudous  act  be  the  immediate  result 
of  the  force  originally  applied  by  the  defendant,  and  the  plaintifi*  be  ii\jured  by  it,  it  is 
tiie  subject  of  an  action  of  trespass  vi  et  armU  by  all  the  oases  both  ancient  and  modern. 
— Chbistian. 

'Trespass  for  breaking  a  close  is  sustainable  without  previous  notice ;  bat  it  is  most 
prodent  to  serve  a  notice  and  proceed  for  a  subsequent  trespass,  upon  which  the  judge 
on  the  trial  will  usually  certify  that  the  trespass  was  wilinl,  which  will  entitleplaintiff 
to  fall  costs,  though  the  damages  be  under  «)<.  8  A;  9  W.  III.  o.  11,  s.  4.  3  Wils.  325 
6T.R.11.    7T.  R.449.   3  East,  405.— Cmwr. 

'  In  an  action  of  trespass  for  entering  the  gr^ounds  of  another  person  and  sportinff  over 
them,  the  jury  may  take  into  consideration,  in  determining  their  verdict,  not  only  the 
actual  damage  sustained  by  the  plaintiff,  but  circumstances  of  a^avation  and  insult  on 
the  part  of  the  defendant.    Merest  vs.  Harvey,  1  Marsh.  139.    5  Taunt.  442. — Chittt. 

^  By  the  term  "  property  either  absolute  or  temporary"  the  student  might  be  led  to 
■uppose  that  this  action  is  only  maintainable  by  one  who  is  lawful  owner  or  lawfully  in 
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least,  it  is  requisite  that  the  party  have  a  lease  and  possession  of  the  vesture 
and  herbage  of  the  land.((f)^  Thus,  if  a  meadow  be  divided  annually  among  the 
parishioners  by  lot,  then,  after  each  person's  several  portion  is  allotted,  the^ 
may  be  respectively  capable  of  maintaining  an  action  for  the  breach  of  theur 
several  closes :(«)  for  they  have  an  exclusive  interest  and  freehold  therein  for 
the  time.  But  before  entry  and  actual  possession  one  cannot  maintain  an 
action  of  trespass,  though  he  hath  the  freehold  in  law.(/)  And  therefore  an 
heir  before  entry  cannot  have  this  action  against  an  abator;*  though  a  disseisee 
might  have  it  against  the  disseisor,  for  the  injury  done  by  the  disseisin  itself, 
at  which  time  the  plaintiff  was  seised  of  the  land;  but  he  cannot  have  it  for  any 
act  done  after  the  disseisin  until  he  hath  gained  possession  by  re-entry,  and 
then  he  may  well  maintain  it  for  the  intermediate  damage  done ;  for  aft^r  his 
re-entry  the  law,  by  a  kind  of  jus  postliminii,  supposes  the  freehold  to  have  all 
along  continued  in  him.(^)  Neither,  by  tlie  common  law,  in  case  of  an  intrusion 
or  deforcement,  could  the  party  kept  out  of  possession  sue  the  wrong-doer  by 
a  mode  of  redress  which  was  calculated  merely  for  injuries  committed  against 
the  land  while  in  the  possession  of  the  owner.  But  now,  by  the  statute  6  Anne, 
c.  18,  if  a  guardian  or  trustee  for  any  infant,  a  husband  seised  jure  uxoriSy  or  a 
person  having  any  estate  or  interest  determinable  upon  a  life  or  lives,  shall, 
*211i  ^^^  thiB  determination  of  their  respective  interests,  hold  over  and 
^  continue  in  possession  of  the  lands  or  tenements  without  the  consent 
of  the  person  entitled  thereto,  they  are  adjudged  to  be  trespassers ;  and  any 
reversioner  or  remainder-man  expectant  on  any  life-estate  may  once  in  every 
year,  by  motion  to  the  court  of  chancery,  procure  the  cestuy  que  vie  to  be  pro- 
duced by*  the  tenant  to  the  land,  or  may  enter  thereon  in  case  of.  his  refusal  or 
wilftil  neglect.  And  by  the  statutes  of  4  Geo.  11.  c.  28,  and  11  Geo.  II.  c.  19,  in 
case,  after  the  determination  of  any  term  of  life,  lives,  or  years,  any  person 

O  Dyer,  286.    2  BoU.  Abr.  649.  (/)  2  Bdi.  Abr.  663. 

(•)  Cro.  EUs.  421.  (t)  11  Rep.  6. 

possession.  But  the  action  is  founded  on  possession,  not  on  title.  In  his  original  com- 
plaint, the  plaintiff  relies  only  on  his  possession,  and  discloses  no  title ;  nor  will  he  be 
bound  to  prove  any,  unless  the  defendant  destroys  the  presumption  arising  from  his 
possession  d^  showing  a  title  prima  fade  good  in  himself.  Even  if  it  should  appear  clearly 
that  the  plaintiff's  possession  was  wron^ul,  he  will  recover  damages  in  case  the  defend- 
ant is  also  a  wrong-doer  and  has  no  title  to  rely  on.  Graham  i».  Peat,  1  East,  244. 
■•Catteris  vi.  Cowper,  4  Taunt.  547.— Oolbridge. 

Where  no  one  is  in  possession, — the  land  being  vacant  and  uncultivated, — ^the  party 
having  the  title  or  right  of  possession  may  maintain  trespass.  Gillespie  vs.  Dew,  1  stew. 
229.  Aiken  v^.  Buck,  1  Wend.  466.  Goodrich  vs.  Hathaway,  1  Verm.  485.  It  is  settled 
that  the  owner  .of  wild  and  uncultivated  land  is  to  be  deemed  in  possession  so  as  to 
maintain  trespass  until  an  adverse  possession  is  clearly  made  out.  Mather  vs.  Trinity 
Church,  3  Serg.  A  Rawle,  513.  Cook  vs,  Foster,  2  Gilman,  652.  Smith  vs.  Yell,  3  English, 
470.  **  In  a  mere  uncultivated  country,  in  wild  and  impenetrable  woods,  in  the  sullen 
and  solitary  haunts  of  beasts  of  prev,  what  notoriety  could  an  entry,  a  gathering  of  a 
twig  or  an  acorn,  convey  to  civilized  man  at  the  distance  of  hundreds  of  miles?  The 
reason  of  the  rule  could  not  apply  to  such  a  state  of  things ;  and  cessante  raHone^  cesaat 
ipsa  lex.  We  are  entirely  satisfied  that  a  conveyance  of  wild  or  vacant  lands  gives  a  con- 
structive seisin  thereof  in  deed  to  the  grantee :  it  attaches  to  him  all  the  legal  remedies 
incident  to  the  estate."    Story,  J.,  in  ween  vs.  Liter  et  a/,.  8  Cranch,  249. — SnARSWoon. 

^  As  to  the  possession  and  title  essential,  see  C^itty  on  PL  159  to  166.  An  exclusive 
interest  in  the  crop,  without  an  interest  in  the  soil,  is  sufficient  to  sustain  an  action  of 
trespass,  (3  Burr.  1826.  Bro.  Abr.  Tresp.  273.  Bull.  N.  P.  85  ;J  but  possession,  actual  or 
constructive,  must  be  proved.  1  East,  244.  4  Taunt.  547.  6  East,  602.  Trespass  will 
hot  lie  for  entering  a  pew  or  seat,  because  the  plaintiff  has  not  the  exclusive  possession, 
the  possession  of  the  church  being  in  the  parson.  1  T.  K.  430.  If  trees  are  excepted  in 
the  lease,  the  land  whereon  they  grow  is  necessarily  excepted  also:  consequently  the 
landlord  may  maintain  trespass  for  breaking  fids  closer  if  the  tenant  cut  down  the  trees. 
Selw.  N.  P.  1287.  Where  two  fields  are  separated  by  a  hedge  and  ditch,  the  hedge  prma 
facie  belongs  to  the  owner  of  the  field  in  which  the  ditch  is  not.  If  there  is  a  ditch  on 
each  side,  the  ownership  of  the  hedee  must  be  proved  by  acts  of  ownership.  lb.  1288. 
A  person  may  put  his  ditch  to  the  eKQge  of  his  own  land ;  but  if  he  goes  beyond,  he  is  a 
trespasser  on  his  neighbour's  land,  though  he  may  cut  as  wide  as -he  pleases  on  hia  own 
liuiil.  3  Taunt.  138.— Crittv. 
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BhaU  wilfully  hold  over  the  same,  the  lessor  or  reversioner  is  entitled  to  recover 
by  action  of  debt,  either  at  the  rate  of  doable  the  annual  value  of  the  premises 
in  case  he  himself  hath  demanded  and  given  notice  in  writing  to  the  tenant  to 
dthv^  the  possession;  or  else  doable  the  usual  rent  in  case  the  notice  of  quitting 
proceeds  firom  the  tenant  himself,  having  power  to  determine  his  lease,  and 
afterwards  neglects  to  cany  that  notice  into  due  execution.* 

A  man  is  answerable  for  not  only  his  own  trespass,  but  that  of  his  cattle  also; 
for,  if  by  his  negligent  keeping  they  stray  upon  the  land  of  another,  (and 
much  more  if  he  permits,  or  drives  them  on,)  and  they  there  tread  down  his 
neighbour's  herbage  and  spoil  his  com  or  his  trees,  this  is  a  trespass  for  which 
the  owner  must  answer  in  damages,  and  the  law  gives  the  party  injured  a 
doable  remedy  in  this  case,  by  permitting  him  to  distrain  the  cattle  tha^ 
damage-feamnt,  or  doing  damage,  till  the  owner  shall  make  him  satisfaction,  oi 
else  by  leaving  him  to  the  common  remedy  in  foro  corUentioso,  by  action.  And 
the  action  that  lies  in  either  of  these  cases  of  trespass  committed  upon 
another^s  land  either  by  a  man  himself  or  his  cattle  is,  the  action  of  trespass 
vi  et  armiSf  whereby  a  man  is  called  upon  to  answer  quare  vi  et  armis  clausum 
ipsivs  A.f  ap%uL  B,,  fregit,  et  Idada  ipsius  J..,  ad  valerOiam  centum  eolidorumy 
ibidem  nuper  crescentia  cum  quibusdam  averiis  depastue  fuit,  conculcavit)  et 
ccmsuimpsitj  dhc,  :(h)  for  the  law  always  couples  the  idea  of  force  with  that  of 
IntmBion  upon  the  property  of  another.  And  herein,  if  any  unwarrantable 
act  of  the  '^defendant  or  his  beasts  in  coming  upon  the  land  be  proved,  r^oii 
it  is  an  act  of  trespass  for  which  the  plaintiff  must  recover  some  ^ 
damages ;  such,  however,  as  the  jury  shall  think  proper  to  assess. 

In  trespasses  of  a  permanent  nature,  where  the  injury  is  continually  renewed, 
(as  by  spoiling  or  consuming  the  herbage  with  the  defendant's  cattle,)  the 
declaration  may  allege  the  injury  to  have  been  committed  by  continuation  from 
one  given  day  to  another,  (which  is  called  laying  the  action  with  a  continuandoy) 
and  the  plaintiff  shall  not  be  compelled  to  bring  separate  actions  for  every  day's 
separate  offence.(t)  But  where  tne  trespass  is  by  one  or  several  acts,oach  of 
which  terminates  in  itself,  and  being  once  done  cannot  be  done  again,  it  cannot 
be  laid  with  a  c&ntinuando  ;  yet  if  there  be  orepeated  acts  of  trespass  committed, 
(as  cutting  down  a  certain  number  of  trees,)  they  may  be  laid  to  be  done,  not 
continually,  but  at  divers  days  and  times  within  a  given  period.(A)^ 

In  some  cases  trespass  is  justifiable,  or,  rather,  entry  on  another's  land  or 
honse  shall  not  in  those  cases  be  accounted  trespass ;  as  if  a  man  comes  thither 
to  demand  or  pay  money  there  payable,  or  to  execute  in  a  legal  manner  the 
process  of  the  law.  Also,  a  man  may  justify  entering  into  an  inn  or  public  house 
without  the  leave  of  the  owner  first  specially  asked,  because  when  a  man  pro- 
fesses the  keeping  such  inn  or  public  house  he  thereby  gives  a  general  license 
to  any  person  to  enter  his  doors.  So  a  landlord  may  justify  entering  to  dis- 
train for  rent ;  a  commoner,  to  attend  his  cattle  commoning  on  another's  land  \ 
and  a  reversioner,  to  see  if  any  waste  be  committed  on  the  estate;  for  the  appa- 
rent necessity  of  the  •thing.(h  Also,  it  hath  been  said  that,  by  the  common 
law  and  custom  of  England,  tiie  poor  are  allowed  to  enter  and  glean  upon 

(*)  RflglBtr.  94.  (*>)  Salk.  688,  639.    Lord  Rajm.  828.    7  Mod.  162. 

(•)2RoU.Abr.646:    Lord  Raym.  240.  (<)8B«p.l46. 

*See  2  book, 'p.  151.  Upon  these  statutes  it  has  been  determined  that  it  is  not  neoes^ 
Baiy  that  the  notice  from  the  tenant  should  be  in  writing;  but  notioe  from  the  landlord 
to  the  tenant  must.  Burr.  1603.  Bla.  Rep.  533.  And  the  4  Geo.  II.  extends  to  cases 
where  the  tenant  holds  over  fraudulently  and  perversely  only,  not  where  he  continues 
his  possession  under  a  bona  fide  claim  of  right. '  5  £sp.  203.  See  also  ib.  215.  The  action 
for  doable  rent  may  be  maintained  after  recovery  in  ejectment.    9  East,  310.— Ohittt. 

^  Thet  latter  mode  prevails  in  modern  practice,  and  the  form  of  declaring  with  a  Gon- 
ttmumfi)  has  grown  ol»olete.  Under  the  statement  that  the  defendant,  on  a  day  named, 
«nd  on  divers  other  da3r8  and  times  between  that  day  and  Dhe  commencement  of  the 
Buit,  tresparaed,  the  plaintiff  may  prove  any  number  of  trespasses  within  those  limits, 
thoti^  none  are  specified  except  those  on  the  earliest  day  named.  1  Stark.  B.  351.-^ 
Chwtt.  •  . 
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*213 1    ^1^^^^^^^  ground  after  the  harvest  without  '''bein^  guilty  of  trespass  :(m) 
-■    which  humane  provisloii  seems  borrowed  from  the  Mosaical  law.(n)' 

In  like  manner  the  common  law  warrants  the  hunting  of  ravenous  beasts  of 
prey,  as  badgers  and  foxes,  in  another  man's  land,  because  the  destroying  such 
creatures  is  said  to  be  profitable  to  the  public.(o)*  But  in  cases  where  a  man 
misdemeans  himself  or  makes  an  ill  use  of  the  authority  with  which  the  law 
intrusts  him,  he  shall  be  accounted  a  trespasser  ab  initio  :(p)  as  if  one  comes  into 
a  tavern  and  will  not  go  out  in  a  reasonable  time,  but  tarries  there  all  night 
contrary  to  the  inclinations  of  the  owner;  this  wrongful  act  shall  affect  and 
have  relation  back,  even  to  his  first  entry,  and  make  the  whole  a  trespaB8.f9) 
But  a  bare  non-feasance,  as  not  paying  for  the  wine  he  calls  for,  will  not  make 
him  a  trespasser;  for  this  is  only  a  breach  of  contract,  for  which  the  tavemer 
shall  have  an  action  of  debt  or  assumpsit  against  him.(r)  So,  if  a  landlord  dis- 
trained for  rent  and  wilfully  killed  the  distress,  this,  by  the  common  law,  made 
him  a  trespasser  ab  initio  :(s)  and  so,  indeed,  would  any  other  irregularity  have 
done,  till  the  statute  11  Geo.  II.  c.  19,  which  enacts  that  no  subsequent  irregu- 
larity of  the  landlord  shall  make  his  first  entry  a  trespass;  but  the  party 
injured  shall  have  a  special  action  of  trespass  or  on  the  case,  for  the  "real 
specific  injury  sustained,  unless  tender  of  amends  hath  been  made.  But  still, 
ir  a  reversioner,  who  enters  on  pretence  of  seeing  waste,  breaks  the  house,  or 
stays  there  all  night ;  or  if  the  commoner  who  comes  to  tend  his  cattle  cuts 
down  a  tree;  in  these  and  similar  cases  the  law  judges  that  he  entered  for  this 
unlawful  purpose,  and  therefor^,  as  the  act  which  demonstrates  such  his  pur- 
pose is  a  trespass,  he  shall  be  esteemed  a  trespasser  ab  initio.(t)  So  also,  in  the 
case  of  hunting  the  fox  or  the  badger,  a  man  cannot  justify  breaking  the  soil 
*2141  ^^^  <^^^^S  ^^  ^^^  ^^  ^^^  earth;  for  though  *the  law  warrants  the 
-■  hunting  of  such  noxious  animals  for  the  public  good,  yet  it  is  held(u) 
that  such  things  must  be  done  in  an  ordinary  and  usual  manner ;  therefore, 
as  there  is  an  oitiinary  course  to  kill  them,  viz.,  by  hunting,  the  court  held 
that  the  digging  for  them  was  unlawful. 

A  man  may  also  justify  in  an  action  of  trespass,  on  account  of  the  freehold 
and  ri^ht  of  entry  oeing  in  himself;  and  this  defence  brings  the  title  of  the 
estate  m  question.  This  is  therefore  one  of  the  ways  devised,  since  the  disuse 
of  real  actions,  to  try  the  pro^rty  of  estates;  though  it  is  not  so  usual  as  that 
by  ejectment,  because  that,  bemg  now  a  mixed  action,  not  only  gives  damages 


)L0Tlt.zlx.^uidzxiiL22.    Deat  xsdv.  10,  *c 


(••)ailb.  Bt.  268.    Triidi  nr  jw<%  ch.  l^  p.  488. 

(•) Lerit. xte. 9^ and xxliL22. "    "  ' 

(•)  GnK  Jae.  82L 

(J») Finch,!.. 47.    Cro.Jao.14S. 

(«)  2  BolL  Abr.  6«1. 


*  Two  actions  of  trespass  have  been  brought  in  the  Common  Pleas  agunst  gleaners, 
with  an  intent  to  try  uie  general  question, — ^vis.,  whether  such  a  right  existed.  Id  the 
first,  the  defendant  pleaded  that  he,-  being  a  poor,  necessitous,  and  indigent  person, 
entered  the  plaintiff's  close  to  glean ;  in  the  second,  the  defendant's  plea  was  as  before, 
with  the  addition  that  he  was  an  inhabitant  legally  settled  within  the  parish.  To  the  plea 
in  each  case  there  was  a  general  demurrer.  Mr.  J.  Gould  delivered  a  learned  judgment 
in  fiEtvour  of  gleaning,  but  the  other  three  judges  were  dearly  of  opinion  that  this  claim 
had  no  foundation  m  law;  that  the  only  authority  to  support  it  was  an  extra-judicial 
dictum  of  lord  Hale;  that  it  was  a  practice  incompatible  with  thei exclusive  enjoyment 
of  property,  and  was  productive  of  vagrancy  and  many  mischievous  consequences.  1  H. 
Bl.  Rep.  51,  62,  n.  (a.)— Chittt. 

'  It  has  been  determined  that  it  is  lawful  to  follow  a  fox  with  horses  and  hounda  over 
another's  grounds,  if  no  more  damage  be  done  than  is  necessary  for  the  destruction  of 
the  animal  by  such  a  pursuit,  (1  T.  R.  338 ;)  but,  in  the  Earl  of  Essex  vs.  Gapel,  Hertford 
Assises,  A.i>.  1809,  2  Chitty  Game  L.  1381,  a  different  doctrine  was  laid  aown  by  lord 
Ellenborough,  who  said,  "These  pleasures  are  to  be  taken  only  when  there  is  the  oonsent 
of  those  who  are  likely  to  be  injured  by  them ;  but  they  must  be  necessarily  subservient 
to  the  oonsent  of  others.  Tliere  may  \^  such  a  public  nuisance  by  a  noxious  uiiznal  as 
may  justify  the  running  him  to  his  earth;  but  tnen  vou  cannot  justify  the  digging  for 
him  afterwards :  that  has  been  ascertained  and  settled  to  be  law ;  but  even  if  an  Amnra^ 
mav  be  pursued  with  dogs,  it  does  not  follow  that  fifty  or  sixty  people  have  therefore  a 
right  to  follow  the  dogs  and  trespass  on  other  people's  lands.''  The  jury,  under  his 
Ofdship's  direction,  found  a  verdict  for  the  plaintiff.  And  see  1  Stark.  351.---Chittt. 
lis 
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fbr  the  ejection,  bnt  alao  poesesrion  of  the  land :  whereas  in  trespafls,  which  is 
merely  a  peisonal  salt,  the  right  can  be  only  ascertained,  bat  no  possession 
deliveiped ;  nothing  being  recovered  bnt  damages  for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexations  actions  of  trespass,  as  well  as  other 
pBrsonal  actions,  it  is  (inter  alia)  enacted  by  statutes  43  EIle/c.  6,  and  22  &  23 
Car.  n.  c.  9,  §  136,  that  where  the  jury,  who  trv  an  action  of  trespass,  give  less 
damages  than  forty  shillings,  the  plaintiff  shall  be  allowed  no  more  costs  than 
damages,  unless  the  judge  shall  certify  nlider  his  hand  that  the  freehold  or  title 
of  the  land  came  chiefly  in  question.^  But  this  role  now  admits  of  two  excep- 
tions more,  which  have  been  made  by  subsequent  statutes.  One  is  by  statute 
8  ft  9  W.  III.  c.  11,  which  enacts,  that  in  all  actions  of  trespass,  wherein  it  shall 
appear  that  the  trespass  was  wilftil  and  malicious,  and  it  be  so  certified  by  the 
judge,  the  plaintiff  shall  recover  full  costs.^  Every  trespass  is  toilful,  where  the 
defendant  nas  notice,  and  is  especially  forewarned  not  to  come  on  the  land;  as 
every  trespass  is  tnattciauSf  though  the  damage  may  not  amount  to  forty  shillings, 
where  the  intent  of  the  defenc&nt  plainly  appears  to  *be  to  harass  and  r^coi  5 
distress  the  plaintiff.  The  other  exception  is  by  statute  4  A;  5  W.  and  *- 
K  c.  23,  which  gives  full  costs  against  any  inferior  tradesman,  apprentice,  or 
other  dissolute  person,  who  is  convicted  of  a  trespass  in  hawkmg,  hunting, 
fishing,  or  fowling,  upon  another's  land.  Upon  this  statute  it  has  been  adjudged, 
that  if  a  person  oe  an  inferior  tradesman,  as  a  clothier  for  instance,  it  matters 
not  what  qualification  he  may  have  in  point  of  estate;  but,  if  he  be  guilty  of 
BQch  trespass,  he  shall  be  liable  to  pay  foil  oo&tH,(wy* 


CHAPTBB  XIII. 

OF  NUISANCE. 


*A  THIRD  species  of  real  injuries  to  a  man's  Unds  and  tenements,  is  rM^u 
by  twiMnce,  Nuisance,  nocumerUumy  or  annoyance,  signifies  any  thing  ^ 
that  worketh  hurt,  inconvenience,  or  damage.  And  nuisances  are  of  two  kinds: 
ptc62ic  pr  common  nuisances,  which  affect  the  public,  and  are  annoyance  to  all 
the  king's  subjects :  for  which  reason  we  must  refer  them  to  the  class  of  public 
wrongs,  or  crimes  and  misdemeanours :  and  private  nuisances,  which  are  the  ob- 
jects of  our  present  consideration,  and  may  be  defined,  any  thing  done  to  tho 
hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of  another.(a)  Wo. 
will  therefore,  first,  mark  out  the  several  kinds  of  nuisances,  and  then  their 
respective  remedies. 

_  (•)  Loid  lUym.  1«.  (•)  Ilnch,  L.  188. 

*And  if  this  appears  upon  the  face  of  the  pleadings,  it  is  oonsidered  tantamount  to 
the  judge's  certificate,  and  the  plaintiff  Ss  entitled  to  his  fdll  costs.  2  Lev.  234.  1  East, 
350.  Sdw.  N.  P.  1324.   6T.  B.281.    7  T.  R.  660.    See,  also,  port,  401,  n.  21.— Archbold. 

Bat  bv  Stat.  Z  k  4  Vict.  o.  24,  explained  by  stat.  4  ft  5  Vict.  c.  28,  these  statutes  are 
repealed,  and  their  provisions  are  consolidated  and  extended ;  it  being  enacted  that  if 
the  plaintiff  in  any  action  of  trespass,  either  to  the  person,  or  to  real  or  personal  pro- 
perty, or  for  libel,  slander,  or  malicious  prosecution,  brought  in  any  of  her  Miuesty's 
eoorto  at  Westminster,  shall  recover  less  oamagee  than  40«.,  he  shall  not  be  entitled  to 
recover  any  costs  whatever,  whether  it  shall  be  given  upon  any  issue  tr^ed  or  judgment 
pssnd  by  de&xdt,  unless  the  judge  or  presiding  officer  shall  certify  on  the  back  of  the 
record  (if  the  action  be  in  trespass)  that  the  action  was  really  brought  to  try  a  right 
beddes  the  mere  right  to  recover  damages  for  the  trespass  or  grievance  fbr  which  the 
action  shall  have  been  bTOUght.-~STSWART. 

^  It  has  been  supposed  that  the  judge  must  certify  in  open  court  after  the- trial,  other- 
wise the  certificate  is  void,  (2  Wils.  21 ;)  but  the  contrary  has  recently  been  decided. 
2B.&0.580,ft21.— Chittt. 

"But  now,  by  the  stat.  1  A;  2  W.  IV.  c.  32,  s.  1,  this  act  is  repealed ;  and,  by  s.  6,  all 
^'^'^cated  persons  are  allowed  to  sport,  subject  to  the  law  of  trespass.— Stswart. 
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I.  In  diBcnssing  the  several  kinds  of  nuisances,  we  will  consider,  first,  such 
nuisances  as  may  affect  a  man's  corporeal  hereditaments,  and  then  those  that 
may  damage  such  as  are  incorporeal. 

1.  First,  as  to  corporeal  inheritances.  If  a  man  huilds  a  house  so  close  to  mine 
that  his  roof  overhangs  my  roof  and  throws  the  water  off  his  roof  upon  mine, 
this  is  a  nuisance,  for  which  an  action  will  lie.(6)  Likewise  to  erect  a  house  or 
MT-^i  other  building  so  near  to  mine  that  it  obstructs  my  antient  *lights  and 
'  J  windows,  is  a  nuisance  of  a  siniiiar  nature.(c)  But  in  this  latter  case  it 
is  necessary  that  the  windows  be  antient^  that  is,  have  subsisted  there  a  long 
time  without  interruption ;  otherwise  there  is  no  injury  done.  For  he  hath  as 
much  right  to  build  a  new  edifice  upon  his  ground  as  I  have  upon  mine ;  since 
every  man  may  erect  what  he  pleases  upon  the  upright  or  perpendicular  of  his 
own  soil,  so  as  not  to  prejudice  what  has  long  been  enjoyed  oy  another ;  and 
it  was  my  folly  to  build  so  near  another's  ground.(<i)*  Also  if  a  person  keeps 
his  hogs,  or  other  noisome  animals,  so  near  the  house  of  another  that  the  stench 
of  them  incommodes  him  and  makes  the  air  unwholesome,'  this  is  an  injurious 
nuisance,  as  it  tends  to  deprive  him  of  the  use  and  benefit  of  his  house.(e)  A 
like  injury  is,  if  one's  neighbour  sets  up  and  exercises  an  offensive  trade ;  as  a 

(»)  F.  N.  B.  184.  (<)  Cro.  Elis.  118.    8alk.4S0. 

(•)  0  Rep.  58.  (•)  9  Kep.  68. 

^  Where  A.  had  ex\joyed  lights  made  in  a  building  not  erected  at  the  extremity  of  his 
land,  looking  upon  the  premises  of  B.,  without  interruption  for  at  least  thirty-eight 
years,  and  there  was  no  evidence  of  the  time  when  the  lights  were  first  put  out,  and  C, 
the  purchaser  of  B.'s  premises,  erected  in  their  stead  a  building  which  obstructed  A/s 
lights:  held  that  an  action  was  maintainable  for  the  obstruction,  though  there  was  no 
proof  of  knowledge  in  B.  or  his  agents  of  the  existence  of  the  windows.  Cross  vs,  Lewis, 
2  B.  <fc  C.  686.  4  D.  <fc  R.  234,  S.  C.  Where  the  plaintiff  is  entitled,  to  lights  by  means 
of  blinds  fronting  a  garden  of  the  defendant's,  which  he  takes  away,  and  opens  an  unin- 
terrupted view  into  the  garden,  the  defendant  cannot  justify  making  an  erection  to 
prevent  the  plaintiff  from  so  doing,  if  he  thereby  render  the  plaintiff's  house  more  dark 
than  before.  Gotterell  vs,  Griffiths,  4  Esp.  69.  A  parol  license  to  put  a  sky-light  over 
the  defendant's  area  (which  impeded  the  light  and  air  from  coming  to  the  plaintiff's 
dwelling-house  through  a  window)  cannot  be  recalled  at  pleasure  after  it  has  oeen  exe- 
cuted at  the  defendant's  expense, — at  least  not  without  tendering  the  expenses  he  had 
been  put  to;  and  therefore  no  action  lies  as  for  a  private  nuisance  in  stopping  the  li^ht 
and  air,  kc,  and  communicating  a  stench  from  the  defendant's  premises  to  the  plain- 
tiff's house  by  means  of  such  sky-light«  Winter  v«.  Brockwell,  8  East,  308.  If  an  ancient 
window  be  raised  and  enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully  obstruct 
the  passage  of  light  and  air  to  any  part  of  the  space  occupied  by  the  ancient  window, 
although  a  greater  portion  of  light  and  air  be  admitted  through  the  unobstructed  part 
of  the  enlarged  window  than  was  anciently  emoyed.  Chandler  vs,  Thompson,  3  Camp. 
80.  Le  Blanc,  J.  To  constitute  an  illegal  obstruction,  by  building,  of  the  plaintifirs 
ancient  lights,  it  is  not  sufficient  that  the  plaintiff  has  less  light  than  he  had  before,  but 
there  must  be  such  a  privation  of  lieht  as  will  render  the  occupation  of  his  house  uncom- 
fortable, and  prevent  him,  if  in  trade,  from  carrying  on  his  business  as  beneficially  as  he 
had  previously  done.  Back  va,  Stacy,  2  C.  &  P.  485.  Best,  L.  C.  J.  C.  P.  The  occupier 
of  one  of  two  houses  built  nearly  at  the  same  time  and  purchased  of  the  same  pro- 
prietor may  maintain  a  special  action  on  the  case  agpnst  the  tenant  of  the  other  for 
obstructing  his  window-lights  by  adding  to  his  own  building,  however  short  the  previous 
period  of  enjoyment  by  Uie  plaintiff.  Compton  vs.  Richards,  1  Price,  27.  And  where 
the  owner  of  a  house  divided  mto  two  tenements  demised  one  of  them  to  the  defendant: 
held  that  he  was  liable  to  an  action  on  the  case  for  obstructing  windows  existing  in 
the  house  at  the  time  of  the  demise,  although  of  recent  construction,  and  though  there 
was  no  stipulation  against  the  obstruction.  Bivieri  vi.  Bower,  1  R.  &  M.  24.  Abbott, 
[Lord  Tenterden,]  L.  C.  J.  If  an  ancient  light  has  been  completely  shut  up  with  bricks 
and  mortar  above  twen^  years,  it  loses  its  privilege.  Lawrence  vs,  Obee,  3  Camp.  514. 
Lord  EUenborough,  L.  Cf.  J.— Chitty. 

'  Lord  Mansfield  has  said  that  "it  is  not  necessary  that  the  smell  should  be  unwhole^ 
some:  it  is  enough  if  it  renders  the  ezvjoyment  of  life  and  property  uncomfortable."  1 
Burr.  337. 

So  also  it  will  be  a  nuisance  if  life  is  made  uncomfortable  by  the  apprehension  €S 
danger:  it  has  therefore  been  held  to  be  a  nuisance,  a  misdemeanour,  to  keep  great  quan 
titles  of  gunpowder  near  dwelling-houses.    2  Stra.  1167. — Christian. 
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uumer's,  a  tallow-chandler's,  or  the  like ;  for  though  these  are  lawful  and  ne- 
cessary ti*ade6,  yet  they  shoald  he  exercised  in  remote  places ;  for  the  rule  is, 
"«ic  utere  tuo,  ut  alienum  non  lasdas:**  this  therefore  is  an  actionable  nuisance.(/) 
So  that  the  nuisances  which  affect  a  man's  dwelling  msj  be  reduced  to  these 
three :  1.  Overhanging  it;  which  is  also  a  species  of  trespass,  for  cujus  est  solum^ 
epis  est  usque  ad  ccdum.'*  2.  Stopping  antient  lights :  and,  8.  Corrupting  the  air 
with  noisome  smells:  for  light  and  air  are  two  indispensable  requisites  to  every 
dwelling.*  But  depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine  prospect 
by  builmng  a  wall,  or  the  like :  this,  as  it  abridges  nothing  really  convenient 
or  necessary^  is  no  injury  to  the  sufferer,  and  is  therefore  not  an  actionable  nui- 
•8nce.(^) 

As  to  nuisance  to  one's  linds:  if  one  erects  a  smelting-house  for  lead  so  near 
the  land  of  another,  that  the  vapour  and  smoke  kill  his  com  and  grass,  and 
damage  his  cattle  therein,  this  is  held  to  be  a  nuisance.(A)  And  by  oonsequenco 
it  follows,  that  if  one  does  any  other  act,  in  itself  lawful,  which  yet  being  done 
in  that  place  necessarily  tends  to  the  damage  of  another's  property,  it  is  r^coia 
a  nuisance :  for  it  is  incumbent  on  *him  to  find  some  other  place  to  do  v 
that  act,  where  it  will  be  less  offensive.  So  also  if  my  neighbour  ought  to  scour 
a  ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is  an  actionable  nui- 
flance.ri) 

Witu  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop  or  divert 
water  that  uses  to  run  to  another's  meadow*  or  mill  ;(/r)  to  corrupt  or  poidon  a 
water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the  use  of  trade,  in  the 
upper  part  of  the  stream  ;(Z)  or,  in  short,  to  do  any  act  therein  that  in  its  con- 
sequences must  necessarily  tend  to  the  prejudice  of  one's  neighbour.  So  closely 
does  the  law  of  England  enforce  that  excellent  rule  of  gospel  morality,  of  "  doing 
to  others  as  we  would  they  should  db  unto  ourselves." 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itself  with  the  same  equity.* 
If  1  have  a  way,  annexed  to  my  estate,  'across  another's  land,  and  he  obstructs 
me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting  logs  across  it,  or 
ploughing  over  it,  it  is  a  nuisance :  for  in  the  first  case  I  cannot  enjoy  my  right 

(0  Cro.  Owr.  610.  (<)  Hale  on  F.  N.  B.  427.         • 

<«)9Rep.68.  (A)  F.  N.  B.  IM. 

(»>  1  BoL  Abr.  80.  (i)9Bop.M.    2  BoU.  Abr.  141. 

'  Bat  the  following  note  of  a  case  describes  an  im'ury  not  exactly  coming  within  either 
of  the  above  three  sections.  A.  has  immemorially  had  for  watering  his  lands  a  channel 
through  his  own  field,  in  a  porous  field,  through  the  bimks  of  Which  channel,  when 
filled,  the  water  percolates  and  thence  passes  through  the  contiguous  soil  of  B.  below 
the  Borface  without  producing  visible  ii\jury.  J^.  builds  a  new  house  in  his  land  below 
the  level  of  his  soil,  in  the  current  of  the  percolating  water.  Held  that  A.  cannot  now 
justify  filling  his  channel,  if  the  percolating  water  thereby  ii^jures  the  house  of  B. 
Cowper  vs.  Barber,  3  Taunt.  99.— Ohitty. 

*  And  where  defendant  employed  a  steam-engine  in  his  business,  as  a  printer,  which 
produced  a  continual  noise  and  vibration  in  the  plaintiff's  apartment,  which  acyoined 
the  premises  of  the  defendant,  it  was  held  that  this  was  a  nuisance.  Duke  of  Northum- 
herland  vs,  Clowes,  C.  P.  at  Westminster,  a.d.  1824. — Chittv. 

*  After  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water,  an  absolute  right 
to  it  is  gained  by  the  occupier  of  the  close  in  which  it  issues  above  ground ;  and  the 
owner  of  an  adjoining  close  cannot  lawfully  out  a  drain  whereby*  the  supply  of  water 
hy  the  spring  is  diminished.  Balston  V9.  Bensted,  1  Camp.  -463.  Lord  Ellenborough, 
L.  G.  J.    And  see  Bealey  vs,  Shaw,  6  East,  208.    2  Smith,  321,  S.  C— Chitty. 

*Here  we  should  mention  a  recent  change  in  the  law  which  limits  actions  and  suits 
relating  to  incorporeal  hereditaments.  The  prescriptive  rights  to  profits  and  easements 
over  the  soil  of  another  were  rendered  very  difficult  of  proof,  as  by  the  ancient  rule  of 
the  oommon  law  enjoyment  of  such  rights  was  to  be  proved  from  time  whereof  the 
memory  of  man  ran  not  to  the  contrary,  or  during  legal -memory.  This  rule  was  partly 
alleviated  by  the  modem  practice  of  the  courts  and  the  doctrine  of  presumpUon,  by  which 
proof  of  ei\jo5rment  as  far  as  living  witnesses  could  speak  was  held  sufficient  to  raise  a 
presumption  of  eiyoyment  from  a  remote  era,  and  a  grant  would  be  presumed ;  but  still 
frequent  difficulties  arose,  to  obviate  which  the  statute  2  &  3  W.  IV.  c.  71  has  been 
passed,  under  which  the  periods  at  which  claims  may  be  made  for  incorporeal  heredita- 
HM&tB  are  mu(^  limited.---STiWART. 
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at  all,  and  in  the  latter  I  cannot  enjoy  it  so  commodionaly  as  I  oiight.(m)  Ako, 
if  1  am  entitled  to  hold  a  fair  or  market,  and  another  person  sets  up  a  fair  or 
market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a  nuisance  to  the  freehold 
which  I  have  in  my  market  or  fair.(n)  But,  in  order  to  make  this  out  to  be  a 
nuisance,  it  is  necessary,  1.  That  my  market  or  fair  be  the  elder,  otherwise  the 
nuisance  lies  at  my  own  door.  2.  That  the  market  be  erected  within  the  third 
part  of  twenty  miles  from  mine.  For  Sir  Matthew  Kale(o)  construes  the  diela, 
or  reasonable  day's  journey,  mentioned  by  Bracton,(j>)  to  be  twenty  miles;  as 
indeed  it  is  usually  understood,  not  only  in  our  own  lAWyCq)  but  also  in  th« 
civil,(r)  irom  which  we  probably  borrowed  it.  So  that  if  tne  new  market  be 
*2ld1    ^^^  within  seven  miles  of  the  old  one,  it  is  no  ^nuisance :  §ot  it  is  held 

-I  reasonable  that  every  man  should  have  a  market  within  one-third  of  a 
day's  journey  from  his  own  home  -,  that,  the  day  being  divided  into  three  parts, 
he  may  spend  one  part  in  going,  another  in  returning,  and  the  third  in  trans- 
acting his  necessary  business  there.  If  such  market  or  fair  be  on  the  same  day 
with  mine,  it  is  prima  facie  a  nuisance  to  mine,  and  there  needs  no  proof  of  it, 
but  the  law  wiU  intend  it  to  be  so ;  but  if  it  be  on  any  other  day,  it  nuiy  be  a 
nuisance :  though  whether  it  i8  so  or  not,  cannot  be  intended  or  presumed,  but 
I  must  make  proof  of  it  to  the  jury.  If  a  ferry  is  erected  on  a  river,  so  near 
ai^other  antient  ferry  as  to  draw  away  its  custom,  it  is  a  nuisance  to  the  owner 
of  the  old  one.  For  where  there  is  a  ferry  by  prescription,  the  owner  is  bound 
to  k^p  it  always  in  repair  and  readiness,  for  the  ease  of  all  the  king's  subjects; 
otherwise  he  may  be  grievously  amerced  :(8^  it  would  be  therefore  extremely 
hard  if  a  new  ferry  were  suffered  to  share  his  profits  which  does  not  also  share 
his  burden.  But  where  the  reason  ceases,  the  law  also  ceases  with  it :  therefore 
it  is  no  nuisance  to  erect  a  mill  so  near  mine  as  to  draw  away  the  custom,  unless 
the  miller  also  intercepts  the  water.  Neither  is  it  a  nuisance  to  set  up  any  trade, 
or  a  school,  in  a  neighbourhood  or  rivalship  with  another:  for  by  sucn  emulati<Hi 
the  public  are  like  to  be  gainers  ;■  and,  if  the  new  mill  or  school  occasion  a  damage 
to  the  old  one,  it  is  damnum  absque  injuria.(t) 

II.  Let  us  next  attend  to  the  remedies  which  the  law  has  given  for  this 
injury  of  nuisance.  And  here  I*  must  premise  that  the  law  fives  no  private 
remedy  for  any  thing  but  a  private  wrong.  Therefore  no  action  lies  for  a  public 
or  common  nuisance,  but  an  indictment  only:  because,  the  damage  being  com- 
mon to  all  the  king's  subjects,  no  one  can  assign  his  particular  proportion  of  it; 
or,  if  he  could,  it  would  be  extremely  hard  if  every  subject  in  the  kingdom  were 
allowed  to  harass  the  offender  with  separate  actions.  For  this  reason,  no 
person,  natural  or  corporate,  can  have  an  action  for  a  public  nuisance,  or  punish 
*2201    ^^^  ^^^  ^"^^  ^^^        ?  ^  ^^^  public  "'capacity  of  supreme  governor  and 

-■  pater-familias  of  the  kingdom.(u)  Tet  this  rule  admits  of  one  excep- 
tion, where  a  private  person  suffers  some  extraordinary  damage,  beyond  the 
rest  of  the  king's  subjects,  by  a  public  nuisance,  in  which  case  he  shall  have  a 
private  satisfaction  oy  action.^  As  if,  by  means  of  a  ditch  dug  across  the 
public  way,  which  is  a  common  nuisance,  a  man  or  his  horse  suffer  any  injury 
by  falling  therein;  there,  for  this  particular  damage,  which,  is  not  common  to 
others,  the  party  shall  have  his  action.(i(7)'    Also,  if  a  man  hath  abated  or  re- 

<>)F.N.B.188.  2  BoIL  Abr.  140.  (")  JP/.  S,  11, 1. 

(•»)  r.  N.  B.  148.   2  RoU.  Abr.  140.  (•)  2  BolL  Abr.  140. 

<•)  H«le  on  F.  N.  B.  184.  M  Hale  on  F.  N.  B.  184. 

(9)  L,  8, 0. 16.  («)  Vangh.  841, 842. 

(«)2lBM.687.  («*)Co.Utt.6«.   6B6p.7a. 

^  Every  person  who  suffers  actual  damage,  whether  dir^t  or  consequential,  from  a 
common  nuisance  may  maintain  an  action  for  his  own  particular  ii^uiy.  Lansing  vs. 
Smith,  4  Wend.  9.  Abbot  vs.  Mills,  3  Verm.  529.  The  damage  occasioned  by  a  nuisance 
need  not  be  direct  to  support  an  action.  Erectins  a  dam  m  a  navigable  stream,  that 
obstructed  plaintiff's  raft,  is  a  sufficient  damage.  Hughes  vs,  Heiser,  I  Binn.  463.  Pitts- 
burff  vs,  Scott»  1  Barr.  309.-^H4RSWo6d. 

'  But  the  particular  damage  in  this  case  must  be  direct,  and  not  consequential,  as  by 

being  delayed  in  a  journey  of  importance.    Bull.  N.  P.  26.    Garth.  194.    And  if  the 

plaintiff  has  not  acted  with  ordinarv  care  and  skill,  with  a  view  to  protect  himself  from 

the  mischief,  he  o«.nnot  recover.'  ll  East,  60.    2  Taunt.  414     It  is  upon  the  same  prin- 
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moved  a  nuiBance  which  offended  him,  (as  we  may  remember  it  was  stated  in 
the  first  chapter  of  this  book  that  the  party  injured  hath  a  right  to  do,)  in  this 
case  he  is  entitled  to  no  aotion.(a;)  For  he  had  choice  of  two  remedies  :  either 
without  suit,  by  abating  it  himself  by  his  own  mere  act  and  authority,  or  by 
Boit,  in  which  he  may  both  recoyer  damages  and  remoye  it  by  the  aid  of  the 
law;  but,  haying  made  his  election  of  one  remedy,  he  is  totally  precluded  from 
the  other.* 

The  remedies  by  suit  are,  1.  By  action  on  the  case  for  damages,  in  whicn  the 
party  injured  shall  only  recoyer  a  satisfaction  for  the  injury  sustained,  but 
cannot  thereby  remoye  the  nuisance.  Indeed,  eyery  continuance  of  a  nuisance 
is  held  to  be  a  fresh  one;(y)  and  therefore  a  fresh  action  will  lie,  and  yery 
exemplary  damages  will  probably  be  giVen,  if,  after  one  yerdict  against  him^ 
the  defendant  has  the  hardiness  to  continue  it.^*  Tet  the  founders  of  the 
law  of  England  did  not  rely  upon  probabilities  merely,  in  order  to  giye  relief 
to  the  injured;  They  haye  therefore  proyided  two  other  actions :  the  assize  of 
mmnee,  and  the  writ  of  quod  permittat  prostemere;  which  not  only  giyo 
the  plaintiff  satis&ction  for  his  injury  past,  but  also  strike  at  the  root  and 
remove  the  cause  itseb^  the  nuisance  that  occasioned  the  injury.  These  two 
ju^ons,  howeyer,  can  only  be  brought  by  the  tenant  of  the  freehold;  so  that  a 
lessee  for  years  is  confined  to  his  action  upon  the  case.(z) 

*2.  An  assize  of  nuisance  is  a  writ,  wherein  it  is  stated  that  the  party  r^co^l 
injured  complains  of  some  particular  £Etct  done^  ad  nocumentum  liheri  ^ 
tenementi  sui,  and  therefore  commanding  the  sheriff  to  summon  an  assize,  that  is, 
a  juiy,  and  yiew  the  premises,  and  haye  them  at  the  next  commission  of  assizes, 
that  justice  may  be  done  therein  :(a)  and  if  the  assize  is  found  for  the  plaintiff, 
he  shall  have  judgment  of  two  things :  1.  To  have  the  nuisance  abated ;  and,  2. 

(<•)  9  Rep.  U.  (•)  Finch,  L.  28». 

(y)  a  Imh.  pi.  12».  OrowBlta.«OS.  («)  I*.  nTb.  188. 

dple  that  parties  suffering  special  damage  by  a  public  nuisance  are  entitled,  under  5  W. 
and  K.  c.  11,  s.  3,  to  receive  their  expenses  in  prosecuting  an  indictment  against  the 
party  guilty  of  the  nuisance.  See  16  East,  196.  Willes,  71.  Cro.  Eliz.  664,  If  a  party 
Eviiig  in  the  neighbourhood,  and  who  has  been  in  the  habit  of  passing  to  and  fro  on  a 
highway,  is  oblig^  by  a  nuisance  thereto  to  take  a  more  circuitous  route  in  his  transit 
to  and  from  the  nearest  market-town  to  his  house,  it  is  a  private  iugury,  for  which  he  may 
•ne  as  well  as  indict.  3  M.  &  S.  472,  So,  being  delayed  four  hours  by  an  obstruction  in 
a  highway,  and  being  thereby  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a  sufficient  injury  to  entitle  a 
party  to  sue  for  the  obstruction.  2  Bingh.  283.  So,  if  the  nuisance  prevent  the  plaintiff 
navigating  his  barges  on  a  public  navigable  creek,  and  compel  him  to  convey  his  goods 
out  of  the  same  over  a  great  distance  of  land,  it  is  actionable.  4  M.  ft  S.  101.  But  the 
mere  obstruction  of  the  plaintiff  in  his  business,  (1  Esp.  N.  C.  148.  4  M.  A;  S.  103,)  or 
delaying  him  a  little  while  in  a  journey,  (Carth.  191,)  is  not  such  a  damage  as  will  entitle 
the  party  to  his  action :  the  damage  ought  to  be  direct,  not  consequential.    Garth.  191. 

There  are  also  various  other  ii^juries  which  partake  of  both  a  criminal  and  civil  nature, 
for  which  both  an  indictment  as  well  as  an  action  will  lie, — as  for  a  forcible  entry,  en- 
tidnff  away  a  servant,  using  false  weights,  disobeying  an  order  of  justices,  extortion,  or 
for  a  libel,  Ac. — Chitty. 

*  If  one  abates  a  private  nuisance,  he  cannot  afterwards  maintain  an  assize  of  nuisance ; 
bat  he  may  maintam  an  action  on  the  case  to  recover  damages.  Tate  vs,  Parrish,  7 
Konroe,  325.  The  commentator  cites  no  authority  for  the  position  in  the  text.  The 
distinction  taken  in  the  American  case  aeema'  a  reasoiiable  one.  The  nuisance  must  be 
Bubsisting  at  the  time  an  assize  is  commenced,  but  surely  need  not  be  to  entitle  the  party 
who  has  suffered  a  special  iiy'ury  to.  recover  his  damages. — Shabswood. 

^  An  action  for  continuing  a  nuisance  cannot  be  maintained  against  him  who  did  not 
arect  it,  without  a  previous  request  made  to  him  to  remove  or  abate  it.  Pierson  vs, 
(Hean,  2  Green,  36. 

Parties  who  cause  a  nuisance  by  acts  done  on  the  land  of  a  stranger  are  liable  for  its 
continuance;  and  it  is  no  defence  that  they  cannot  lawfully •  enter  to  abate  the  nuisance 
withont  rendering  themselves  liable  to  an  action  by  the  owner  of  the  land.  Smith  ys, 
^liott,  9  Barr.  345.  One  who  demises  premises  for  carrying  on, a  business  necessarily 
ii\jariotis  to  the  adjacent  proprietors  is  liable  as  the  author  of  the  nuisance.  Fish  vs, 
^odge,  4  Denio,  317.— ^habswood. 
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To  recover  dainage8.(6)  Formerly  an  assize  of  noisance  only  lay  against  the 
very  wrong-doer  himself  who  levied  or  did  the  nuisance,  and  did  not  lie  against 
any  person  to  whom  he  had  alienated  the  tenements  whereon  the  nuisance 
was  situated.  This  was  the  immediate  reason  for  making  that  equitable 
provision  in  statute  Westm.  2,  18  Edw.  I.  c.  24,  for  panting  a  similar  writ 
m  casu  consimili,  where  no  former  precedent  was  to  oe  found.  The  statute 
enacts  that  "  de  cetero  non  recedant  ^querentes  a  curia  domini  reais,  pro  eo  quod 
tenementum  transfertur  de  uno  in  alium;"  and  then  gives  the  form  of  a  new 
writ  in  this  case;  which  only  differs  £rom  the  old  one  in  this,  that  where  the 
assize  is  brought  against  the  very  person  only  who  levied  the  nuisance,  it  is 
said  ^*quod  A.  the  [wrong-doer]  injuste  levavit  tale  nocumentum  ;*'  but,  where  the 
lands  are  aliened  to  another  person,  the  complaint  is  against  both,  "  quod  A. 
[the  wrong-doer]  et  B.  [the  alienee]  levaverunt,(c)  Fqr  every  continuation,  as 
.was  before  said,  is  a  n*esh  nuisance,  and  therefore  the  complaint  is  as  well 
grounded  against  the  alienee  who  continues  it  as  against  the  alienor  who  first 
levied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alienation  of  the  land 
wherein  the  nuisance  was  set  up,  was. driven  to  his  quod  permittat  prostemere, 
which  is  in  the  nature  of  a  writ  of  riffht,  and  therefore  subject  to  greater 
delays.(<Q  This  is  a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
*222 1  ^^^^9  ^^^  permittat  prostemere^  the  nuisance  complained  of;  '^and,  unless 
^  he  so  permits,  to  summon  him  to  appear  in  court,  and  show  c^use  why 
he  will  not.(c)  And  this  writ  lies  as  well  for  the  alienee  of  the  party  first  in- 
lured,  as  against  the  alienee  of  the  party  first  injuring;  as  hath  been  determined 
oy  all  the  judgeB.(/)  And  the  plaintiff  shall  have  judgment  herein  to  abate  the 
nuisance,  and  to  recover  damages  against  the  defendant. 

Both  these  actions  of  assize  of  nuisan^^e,  and  of  quod  permittat  prostemere,  are 
now  out  of  use,"  and  have  given  way  to  the  action  on  the  case ;  in  which,  as 
was  before  observed,  no  jud^ent  can  be  had  to  abate  the  nuisance,  but  only  to 
recover  damages.  Tet,  as  therein  it  is  not  necessary  that  the  freehold  should 
be  in  the  plaintiff  and  defendant  respectively,  as  it  must  be  in  these  real  aotionSy 
but  it  is  maintainable  by  one  that  natfa  possession  only,  against  another  that 
hath  like  possession,  the  process  is  therefore  easier,^'  and  the  effect  will  be  much 
the  same,  unless  a  man  has  a  very  obstinate  as  well  as  an  ill-natured  neighbour; 
who  had  rather  continue  to  pay  damages  than  remove  his  nuisance.  For  in  such 
a  case  recourse  must  at  las't  be  had  to  the  old  and  sure  remedies,  which  will 
effectually  conquer  tiie  defendant's  perverseness,  by  sending  the  sheriff  with  his 
pease  comitatus,  or  power  of  the  county,  to  level  it. 


CHAPTEE  XIV. 
OF  WASTB. 


*22S1  *^^^  fourth  species  of  injuiy,  that  may  be  offered  to  one's  real 
•I  property,  is  by  vmste,  or  destruction  in  lands  and  tenements.  What 
shall  be  called  waste  was  considered  at  large  in  a  former  book,(a)  as  it  was  a 
means*of  forfeiture,  and  thereby  of  transferring  the  property  of  real  estates.  I 
shall,  therefore,  here  only  beg  leave  to  remind  the  student,  that  waste  is  a  spoil 
and  destruction  of  the  estate,  either  in  houses,  woods,  or  lands;  by  demolishing 


i 


9  Rep.  56.  /)  6  Rep.  100,  lOx. 

2  Inst.  406.  (•)  See  book  IL  ch.  18. 


"  Both  are  now  abolished,  by  the  etat.  3  &  4  W.  IV.  c.  27.— Stewart. 

"  It  must  not  be  inferred  from  this  that  the  reversioner  cannot  maintain  this  action , 
for  if  the  nuisance  be  calculated  to  affect  his  reversionary  interest,  he  can  maintain  an 
action  on  the  case  for  damages  as  well  as  the  person  in  possession.    See  Beddingfield  tv. 
Onslow,  3  Lev.  209.    Leader  vs.  Moxon,  3  Wils.  461.   3  Black-  924,  S.  C— Archdolo. 
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not  the  temporary  profits  only,  but  the  very  snbatanoi^  of  the  thing;  thereby 
rendering  it  wild  and  desolate;  which  the  common  law  expresses  very  signifi- 
cantly by  the  word  vastum;  and  that  this  vastum,  or  waste,  is  either  voluntary-, 
or  permissive ;  the  one  by  an  actual  and  designed  demolition  of  the  lands,  woods, 
and  houses;  the  other  arising  ^om  mere  negligence,  and  want  of  sufficient  care 
in  reparations,  fences,  and  the  like.  So  that  my  only  business  is  at  present  to 
efaow  to  whom  this  waste  i^  an'  injury ;  and  of  course  who  is  entitled  to  any,  and 
what,  remedy  by  action. 

I.  The  persons  who  may  be  injured  by  waste  are  such  as  have  some  interest 
in  the  estate  wai^d ;  for  if  a  man  be  the  absolute  tenant  in  fee-si;aple,^  without 
any  encumbrance  or  charge  on  the  premises,  he  may  commit  whatever  waste  his 
*own  indiscretion  may  prompt  him  to,  without  bein^  impeachable,  or  r:»224 
accoantable  for  it  to  any  one.  And,  though  his  heir  is  sure  to  be  the  '- 
Bofferer,  yet  nemo  est  hceres  viventis;  no  man  is  certain  of  succeeding  him,  as 
well  on  account  of  the  uncertainty  which  shall  die  first,  as  also  because  he  has 
it  Ir  his  power  to  constitute  what  heir  he  pleases,  according  to  the  civil-law 
notion  of  an  Jueres  natus  and  an  kceres  foetus;  or,  in  the  more  accurate  phrase- 
ology of  our  English  law,  he  may  aliene  or  devise  his  estate  to  whomever  ho 
thinks  proper,  and  by  such  alienation  or  devise  may  disinherit  his  heir  at  law. 
Into  whose  hands  soever,  therefore,  the  estate  wasted  comes,  after  a  tenant  in 
foe-simple,  though  the  waste  is  imdoubtedly  damnuniy  it  is  damnum  absque  injuria. 

One  species  of  interest  which  is  injured  by  waste  is  that  of  a  person  who  has 
aright  of  common  in  the  place  wasted;  especially  if  it  be  common  of  estoverSy 
or  a  right  of  cutting  and  carrying  away  wood  for  honse-bote,  plough-bote,  Ac. 
Here,  if  the  owner  of  the  wood  demolishes  the  whole  wood,  and  thereby  de- 
stroys all  possibility  of  taking  estovers,  this  is  an  injury  to  the  commoner, 
amounting  to  no  less  than  a  disseisin  of  his  common  of  estovers,  if  he  chooses 
60  to  consider  it;  for  which  he  has.  his  remedy  to  recover  possession  and  damages 
by  assize,  if  entitled  to  a  freehold  in  such  common;  but  if  he  has  only  a  chattel 
interest,  then  he  can  only  recover  damages  by  an  action  on  the  case  for  this 
waste  and  destruction  of  the  woods  out  of  which  his  estovers  were  to  is6ue.(6) 

Bat  the  most  usual  and  important  interest,  that  is  hu/t  by  this  comnussion  of 
waste,  is  that  of  him  who  hath  the  remainder  Or  reversion  of  the  inheritance^ 
after  a  particular  estate  for  life  or  years  in  being.  Here,  if  the  pai*ticular  tenant, 
(be  it  the  tenant  in  dower  or  by  curtesy,  who  was  answerable  for  waste  at  the 
common  law,(c)  or  the  lessee  for  life  or  years,  *who  was  first  made  liable  r*225 
by  the  statutes  of  Marlberge(i)  and  of  Glocester,)(e)  if  the  particular  ^ 
tenant,  I  say,  conunits  or  suffers  any  waste,  it  is  a  manifest  injury  to  him  that 
has  the  inheritance,  as  it  tends  to  mangle  and  dismember  it  of  its  most  desirable 
incidents  and  ornaments,  among  which  timber  and  hoyises  may  justly  be  reck- 
oned the  principal.  To  him  therefore  in  remainder*  and  reversion,  to  whom 
the  mAmtonof  appertains  in  expectancy ,(/)  the  law  hath  given  an  adequate 
remedy.  For  he,  who  hath  the  remainder /or  life  only,  is  not  entitled  to  sue  for 
waste;  since  his  interest  may  never  perhaps  come  into  possession,  and  then  he 
hath  suffered  no  injury.*  Yet  a  parson,  vicar,  archdeacon,  prebendary,  and  the 
like,  who  are  seised  in  right  of  their  churches  of  any  remainder  or  reversion, 


I 


F.N.B.^.   9  Rep.  112.  (•)  6  Edw.  I.  c.  6. 

2Iiii«.2D9.  (^Oo.Litt.68. 

63  Hen.  in.  e.  23. 


^  A  tenant  in  fee-tail  has  the  same  uncontrolled  and  unlimited  power  in  committing 
waste  as  a  tenant  in  fee-simple. — Christian. 

'No  person  is  entitled  to  an  action  of  waste  against  a  tenant  for  life  but  he  who^as 
the  immediate  estate  of  mheriUmce  in  remainder  or  Veyersion^  expectant  upon  the  estate 
for  life.  If  hetween  the  estate  of  the  tenant  for  life  who  commits  waste,  and  the  subse- 
quent estate  of  inheritance,  there  is  interposed  an  estate  of  freehold  to  any  person  m  eBse, 
then,  durine  the  continuance  of  such  interposed  estate,  the  action  of  waste  is  suspended ; 
and  if  the  &st  tenant  for  life  dies  during  the  continuance  of  such  interposed  estate,  the 
action  is  gone  forever.  Ck>.  Litt.  218,  h.  2  Saund.  252,  note  7.  See  further,  as  to  the 
persons  who  may  maintain  a  writ  or  action  for  waste,  id.  ibid.— Christian. 

IM 


Digitized  by  VjOOQ IC 


226  PBIVATB  WEONGS.  [Book  HL 

may  have  an  action  of  waste;  fbr  they,  in  many  cases,  have  for  the  benefit  of 
the  church  and  of  the  successor  a  fee-simple  qualified;  and  yet,  as  they  are  not 
seised  in  their  own  right,  the  writ  of  waste  shall  not  say,  ad  exfueredationem 
ipsiuSj  as  for  other  tenants  in  fee-simple ;  but  ad  exkceredationem  ecclesice,  in  whose 
right  the  fee-simple  is  holden.(^) 

ll.  The  redress  for  this  injury  of  waste  is  of  two  kinds;  preventive  and 
corrective :  the  former  of  which  is  by  writ  of  estrq>ement,  the  latter  by  that  of 
waste. 

1.  Estrepement  is  an  old  French  word,  signifying  the  same  as  waste  or  extir- 
pation :  and  the  writ  of  estr^ement  lay  at  the  common  law,  aflpr  judgment  ob- 
tained in  any  action  real,(^)  and  before  possession  was  delivered  by  the  sheriff; 
to  stop  any  waste  which  the  vanquished  party  might  be  tempted  to  commit  in 
lands  which  were  determined  to  be  no  longer  his.  But  as  m  some  cas^  the 
demandant  may  'be  justly  apprehensive  that  the  tenant  may  make  waste  or 
estrepement  pending  the  suit,  well  knowing  the  weakness  of  his  title,  therefore 
the  statute  of  Glocester(t)  gave  another  writ  of  estrepement  pendente  placito, 
♦2261  ^i^'^^^^i^g  **^6  sheriff  firmly  *to  inhibit  the  tenant  "  nefaciat  vastum 
J  vel  estrepemerUum  pendente  placito  dicto  indiscus8o'\K)  And  by  virtue  of 
either  of  these  writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do,  waste , 
and,  if  otherwise  he  cannot  prevent  them,  he  may  lawMly  imprison  the  wasters, 
or  make  a  warrant  to  others  to  imprison  them :  or,  if  necessitv  require,  he  ma^ 
take  the  posse  comitatus  to  his  assistance.  So  odious  in  the  sight  of  the  law  is 
waste  and  destruction.^  In  suing  out  these  two  writs  this  difference  was 
formerly  observed;  that  in  actions  merely  possessory,  where  no  damages  are 
recovered,  a  writ  of  estrepement  might  be  had  at  any  time  pendente  lite,  nay,  even 
at  the  time  of*  suing  out  the  original  writ,  or  first  process :  but,  in  an  action 
where  damages  were  recovered,  the  demandant  could  only  have  a  writ  of  estrepe- 
ment,  if  he  was  apprehensive  of  waste  after  verdict  had  ;(9n)  for,  with  regard  to 
waste  done  before  the  verdict  was  given,  it  was  presumed  the  jury  would  con- 
sider that  in  assessing  the  qjuintum  of  damages.  But  now  it  seems  to  be  held, 
by  an  equitable  construction  of  the  statute  of  Glocester,  and  in  advancement 
of  the  remedy,  that  a  writ  of  estrepement,  to  prevent  waste,  may  be  had  in  every 
stage,  as  well  of  such  actions  wherein  damages  are  recovered,  as  of  those  wherein 
only  possession  is  had  of  the  lands ;  for  peradventure^  saith  the  law,  the  tenant 
may  not  be  of  ability  to  satisfy  the  demandant  his  ftiU  damages,  (n)  And  there- 
foie  now,  in  an  action  of  waste  itself,  to  recover  the  place  wasted  and  also 
damages,  a  writ  of  estrepement  will  lie,  as  well  before  as  after  judgment.  For 
the  plaintiff  cannot  recover  damages  for  more  waste  than  is  contained  in  his 
original  complaint;  neither  is  he  at  libertv  to  assign  or  give  in  evidence  any 
waste  made  after  the  suing  out  of  the  wnt :  it  is  therefore  reasonable  that  he 
should  have  this  writ  of  preventive  justice,  since  he  is  in  his  present  suit  debarred 
of  anv  further  remedial.(o)  If  a  writ  of  estrepement,  forbidding  waste,  be  directed 
and  delivered  to  the  tenant  Jiimself,  as  it  may  be,  and  he  afterwards  proceeds  to 
*227 1  ^^°^^^  waste,  an  action  may  be  carried  on  upon  the  ^foundation  of  this 
J  writ ;  wherein  the  only  plea  of  the  tenant  can  be,  non  fecit  vastum  contra 
proMbitionem:  and,  if  upon  verdict  it  be  found  that  he  did,  the  plaintiff  may 
recover  costs  and  damages,(  j?)  or  the  party  may  proceed  to  punish  the  defendant 
for  the  contempt :  for  it,  after  the  wnt  directed  and  delivered  to  the  tenant  or 
his  servants,  they  proceed  to  commit  waste,  the  court  will  imprison  them  for 
this  contempt  of  the  writ.(^)  But  not  so,  if  it  be  directed  to  the  sheriff,  for 
then  it  is  incumbent  upon  nim  to  prevent  the  estr^ement  absolutely,  even  by 
raimng  the  posse  comitatus,  if  it  can  be  done  no  other  way. 

iBesides  this  preventive  redress  at  common  law,  the  courts  of  equity,  upon  bill 
exhibited  therein,  complaining  of  waste  and  destruction,  wiU  grant  axx  injunctior 
ji  order  to  stay  waste,  until  the  defendant  shall  have  put  in  nis  answer,  and  the 

(OOaUttSil.  («»)r.N.B.60^61. 
—  (•)IWd.«L 
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court  shall  thereupon  make  farther  order.    Which  is  now  become  the  most  uRual 
way  of  preventing  waste.' 

2.  A  writ  of  wasU^  is  also  an  action,  partly  founded  npon  the  common  law, 
anvl  partly  npon  the  statute  of  Glocester  ;(r)  and  may  be  brought  by  him  who 
bath  the  immediate  estate  of  inheritance  in  reversion  or  remain  der,  against  the 
tenant  for  life,  tenant  in  dower,  tenant  by^  curtesy,  or  tenant  for  years.  This 
action  is  also  maintainable  in  pursuance  of  statute(«)  Westm.  2,  by  one  tenant 
in  common  of  the  inheritance  against  another,  who  makes  waste  in  the  estate 
holden  in  common.  The  equity  of  which  statute  extends  to  joint-tenants,  but 
not  to  coparceners ;  because  by  the  old  law  coparceners  might  make  partition, 
whenever  either  of  them  thought  proper,*  and  wierebv  prevent  future  waste,  but 
tenants  in  common  and  joint-tenants  could  not  \  and  therefore  the  statute  gave 
them  this  remedy,  compelling  the  defendant  either  to  make  partition,  and  take 
the  place  wasted  to  his  own  snare,  or  to  give  security  not  to  commit  any  farther 
waste.(f)  But  these  tenants  in  common  and  joint-tenants  are  *not  liable  r*228 
to  the  penalties  of  the  statute  of  Glocester,  which  extends  only  to  such  *- 
as  have  lifcrestates,  and  do  waste  to  the  prejudice  of  the  inheritance.  The  waste, 
however,  must  be  something  considc?rable  ]  for  if  it  amount  only  to  twelve  pence, 
or  some  such  petty  sum,  the  plaintiiOP  shall  not  recover  in  an  action  of  waste ; 
mm.  de  mimmis  non  curat  lex,{uf 

This  action  of  waste  is  a  mixed  action;  partly  real,  so  far  as  it  recovers  land; 
and  partly  personal,  so  far  as  it  recovers  (iamages.  For  it  is  brought  for  both 
those  j)urposes;  and,  if  the  waste  be  proved,  the  plaintiff  shall  recover  the  thing 
or  place  wasted,  and  also  treble  damages  by  the  statute  of  Glocester.  The  writ 
of  waste  calls  upon  the  tenant  to  appear  and  show  cause  why  he  hath  committed 
waste  and  destruction  in  the  place  named,  ad  exhasredatianemy  to  the  disinherison, 
of  the  plaintiff.(u7)  And  if  the  defendant  makes  default,  or  does  not  appear  at 
the  day  assigiied  him,  then  the  sheriff  is  to  take  with  him  a  jury  of  twelve 
men,  and  go  in  person  to  the  place  alleged  to  be  wasted,  and  there  inquire  of 
the  waste  done,  and  the  damages;  and  make  a  return  or  report  of  the  same  to 

<«0  6  Xdw.  I.  c  6.  (•)  nnoli.  L. ». 

(•}  IB  Edw.  L  c  as.  (»)r.N.ku. 

(<}  2  Inst  403, 404.     ' 

*  And  is  now  the  only  one,  the  writ  of  estrepement  having  been  abolished.  3  ft  4  W.  lY . 
c.  27,  ».  36.— Stbwart. 

*  llie  action  or  writ  of  waste  is  now  very  seldom  brought,  and  has  given  way  to  a  much 
more  expeditious  and  easv  remedv,  by  an  action  on  the  ease  in  the  nature  (f  waste.  The 
plaintiff  derives  the  same  benefit  irom  it  as  from  an  action  of  waste  in  the  temiU,  where 
the  term  is  expired  and  he  has  got  possession  of  his  estate,  and  consequently  can  only 
TeooTer  damaffee  for  the  waste;  and  tnough  the  plaintiff  cannot  in  an  action  on  the  case 
recover  the  place  wasted,  where  the  tenant  is  still  in  possessioD,  as  he  may  do  in  an 
action  of  waste  in  the  tenetj  yet  this  latter  action  was  found  by  experience  to  be  so  imper- 
fect and  defective  a  mode  of  recovering  seisin  of  the  place  wasted  that  th%  plaintiff 
obtained  little  or  no  advantage  from  it ;  and  'therefore,  where  the  demise  was  by  deed, 
care  was  taken  to  give  the  lessor  power  of  re-entry  in  case  the  lessee  committed  any 
waste  or  destruction;  and  an  action  on  the  case  was  then  found  to  be  much  better 
adapted  for  the  recovery  of  mere  damages  than  an  action  of  waste  in  the  temnt.  It  has 
also  this  further  advantage  ov^r  an  action  of  waste,  that  it  may  be  brousht  by  him  in 
the  reversion  or  remainder  for  l^e  or  years,  as  well  as  in  fee  or  in  tail ;  ana  the  plaintiff 
is  entitled  to  coats  in  this  action,  which  he  cannot  have  in  an  action  of  waste.  However, 
this  action  on  the  case  prevailed  at  first  with  some  difficulty.    3  Lev.  130.   4  Burr.  2141. 

'  But  now  it  is  become  the  usual  action  as  well  for  permissive  as  voluntary  waste. 
Some  recent  decisions  have  made  it  doubtful  whether  an  action  on  the  case  for  permis- 
siye  waste  can  be  maintained  against  any  tenant  for  years.  See  1  New  Rep.  290.  4 
Tamrt.  764.  7  Taunt.  302.  1  Moore,  100.  9.  C.  See  also  1  Saund.  323,  a.,  n.  (i.)  Where 
the  lessee  even  covenants  not  to  do  waste,  the  lessor  has  his  election  to  bring  either  an 
action  on  the  case,  or  of  covenant  against  the  lessee,  for  waste  done  by  him  during  the 
term.  2  Black.  Bep.  1111.  See,  further,  2  Saund.  252,  and  1  Chitty  on  PL  4th  ed.  132, 
133.— Chittt. 

*Sed  2  Bos.  &  Pul.  86.  But  the  doctrine  that  the  smallness  of  the  damages  raven  by 
the  jury  shall  defeat  the  action  does  not  extend  to  othet  actions.  See  1  Dowl.  Rep.  201^, 
2Bast,154.— Chiwt. 
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the  court,  apon  which  report  the  judgment  is  foaQded.(a;)  For  the  law  will  not 
siilfer  80  heavy  a  judgment;  &8  the  forfeiture  and  treble  damages,  to  be  passed 
upon  a  mere  default,  without  full  assurance  that  the  &ct  is  according  as  it  is 
stated  in  the  writ.  But  if  the  defendant  appears  to  the  writ;  and  afterwards 
suffers  judgment  to  go  against  him  by  default,  or  upon  a  nihil  dicit,  (when  he 
makes  no  answer,  puts  in  no  plea,  in  aefence,)  this  amounts  to  a  confession  of 
the  waste;  since,  having  once  appeared,  he  cannot  now  pretend  ignorance  of  the 
charge.  Now,  therefore,  the  sheriff  shall  not  go  to  the  place  to  inquire  of  the 
fact  whether  any  waste  has,  or  has  not,  been  committed;  for  this  is  already 
ascertained  by  the  silent  confession  of  the  defendant;  but  he  shall  only,  as  in 
♦229 1  ^^^'^^'^  upon  other  actions,  make  inquiry  of  the  quantum  of  *damage8.(y) 
J  The  defendant,  on  the  trial,  may  give  in  evidence  any  thin^  that  proves 
there  was  no  waste  committed,  as  that  the  destruction  happened  by  lightniiigi 
tempest,  the  king's  enemies,  or  other  inevitable  accident.(2:)*  But  it  is  no  de- 
fence to  say  that  a  stranger  did  the  waste,  for  against  him  the  plaintiff  hath  no 
remedy;  though  the  defendant  is  entitled  to  sue  such  stranger  in  an  action  of 
trespass  vi  et  armis,  and  shall  recover  the  damages  he  has  suffered  in  consequence 
of  such  unlawful  act.(a) 

.  When  the  waste  and  damages  are  thus  ascertained,  either  by  confession,  ver- 
dict, or  inquiry  of  the  sheriff,  judgment  is  given  in  pursuance  of  the  statute  of 
Grlocester,  c.  5,  that  the  plaintiff  shall  recover  the  place  wasted,^  for  which  he 
has  immediately  a  writ  of  seisin,  provided  the  particular  estate  be  still  subsisting, 
(for,  if  it  be  expired,  there  can  be  no  forfeiture  of  the  land,)  and  also  that  the 
plaintiff  shall  recover  treble  the  damages  assessed  by  the  jury,  which  he  must 
obtain  in  the 'same  manner  as  all  other  damages,  in  actions  personal  and  mixed, 
are  obtained,  whether  the  particular  estate  be  expired,  or  still  in  being." 

(•)Poph.24.  (r)  Cro.  Elis.  18, 290.  (>)  Co.  LItt.  68.  (•)  Law  of  iVtM  PKiu,  112. 

•Action  on  the  case  doth  not  lie  for  permissive  waste*  5  Rep.  13.  Hale  MSS.  The 
case  cited  by  lord  Hale  is  that  of  the  countess  of  Salop,  who  brought  an  action  on  the 
case  a^inst  hei;  tenant  at  will  for  negligently  keeping  his  fire  so  that  the  house  was 
burned ;  and  the  whole  court  held  that  neither  action  on  the  case  nor  any  other  action 
lay,  because  at  common  law,  and  before  the  statute  of  Grlocester,  action  did  not  lie  for 
waste  against  tenant  for  life  or  years,  or  any  other  tenant  coming  in  by  agreement  of 
parties,  and  tenant  at  will  is  not  within  the  statute.  But  if  tenant  at  will  stipulates 
with  his  lessor  to  be  responsible  for  fire  by  negligence  or  for  other  permissive  waste, 
without  doubt  an  action  will  lie  on  such  express  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  of  Glocester;  for  though 
the  law  did  not  make  them  liable  to  any  actioh,  yet  it  did  not  restrain  them  from  making 
themselves  liable  by  agreement.  At  the  cojnmon  law  lessees  were  not  answerable  to 
landlords  for  accidental  or  negligent  burning;  for  as  to  fires  by  accident,  it  is  expressed 
in  Fleta  thaJt/ortuna  ignis  vel  kujusmodi  evenma  inopwati  onrnes  tenenies  excusant;  and  lady 
Shrewsbury's  case  is  a  direct  authority  to  prove  that  tenants  are  equally  excusable  for 
fires  by  negligence.  Fleta,  lib.  i.  c.  12.  Then  came  the  statute  of  Glocester,  which,  by 
making  tenants  for  life  and  years  liable  to  waste  without  exception,  oonsequentlv  ren- 
dered them  answerable  for  destruction*  by  fire;  but  now,  hj  the  6  Anne,  c.  31,  the 
ancient  law  is  restored,  for  the  statute  of  Anne  exempts  all  'persons  from  actions  for 
accidental  Qre  in  any  house,  except  in  the  case  of  special  agreements  between  liuidlord 
and  tenant.  See  14  Geo.  HI.  c.  78,  s.  86.  It  was  doubted  under  this  statute  whether  a 
covenant  to  repair  generally  extends  to  the  case  of  fire,  and  so  becomes  an  agreement 
within  the  statute;  and  therefore,  where  it  is  intended  that  the  tenant  shall  not  De  lii^le, 
it  has  been  usual  in  the  covenant  for  repairing  expressly  to  except  accidents  by  fire. 
See  Harg.  Co.  Litt.  67,  a.— Christian. 

But  it  is  now  settled  that  a  general  unoualified  covenant  to  repair  subjects  the  tenant 
to  the  expense  of  rebuilding.  6  T.  R.  650.  The  tenant  at  all  events  continues  liable  to 
pay  rent.    3  Anst.  687.  3  Dowl.  233.  IT.R.  310.  4  Taunt.  45.   18  Ves.  Jr.  115.— Chittt. 

^The  verdict  for  the  plaintiff  in  a  writ  of  waste  ought  to  find  the  place  wasted.  2 
Bingh.  B.  262.— Chittt. 

*  fiut  this  writ  of  waste  has  also  been  abolished,  by  3  &  4  W.  lY.  o.  27,  s.  36 ;  and  there 
now  only  remain  therefore  the  two  remedies  already  referred  to :  the  first,  to  restrain 
waste  by  obtaining  an  iiyunction  in  a  court  of  equity;  and  the  second,  to  obtain  damages 
for  the  waste  after  it  has  been  committed,  by  an  action  on  the  case  in  a  court 'of  law, 
which  action  lies  not  only  aoainst  the  tenant,  but  against  any  stranger  by  whom  an  act 
t  ?  waste  has  been  committed. — Stkwart. 
1S8 
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CHAPTBE  XV. 
OF  SUBTRACTION. 

^SuBTiiAcnoN^  which  is  the  fifth  species  of  injuries  affecting  a  man's  fmqq 
real  property,  happens  when  ^ny  person  who  owes  any  suit,  duty,  custom,  ^ 
or  service  to  another  withdraws  or  neglects  to  perform  it.  It  differs  from  a 
disseisin,  in  that.^Au  is  conitmitted  without  any  denial  of  the  right,  consisting 
merely  of  non-performance ;  that  strikes  at  the  very  title  of  the  party  injured, 
and  amounts  to  an  ouster  or  actual  dispossession.  Subtraction,  however,  oeing 
clearly  an  injury,  is  remediable  by  due  course  of  law;  hilt  the  remedy  differs 
according  to  the  nature  of  the  services,  whether  they  be  due  by  virtue  of  any 
tenure,  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent  are  duties  and  services  usually  issuing  and 
arising  ratione  tenurce,  being  the  conditions  upon  which  the  antient  lords 
granted  out  their  lands  to  their  feudatories,  whereby  it  was  stipulated  that  they 
and  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to  their  lord,  whichP 
was  the  feodal  bond,  or  commune  mnculum,  between  lord  and  tenant ;  that  they 
should  do  suit  or  duly  attend  and  follow  the  lord's  courts,  and  there  from  time 
to  time  give  their,  assistance,  by  serving  on  juries,  either  to  decide  the  property 
of  their  neighbours  in  the  court-baron  or  correct  their  misdemeanours  in  the 
court-leet ;  and,  lastly,  that  they  should  yield  to  the  lord  certain  annual  stated 
returns,  in  military  att^endance,  in  provisions,  in  arms,  in  matters  of  ornament 
or  pleasure,  in  rustic  employments  or  ♦prasdial  labours,  or  (which  is  r*23i 
instar  omniunC)  in  money,  which  will  provide  all  the  rest;  all  which  are  *- 
comprised  under  the  one  general  name  of  reditus^  return,  or  rent.  And  the 
subtraction  or  non-obsei'vance  of  any  of  these  conditions,  by  neglecting  to  swear 
fealtv,  to  do  suit  of  court,  or  to  render  the  rent  or  service  reserved,  is  an  injury 
to  the  freehold  of  the  lord,«by  'diminishing  and  depreciating  the  value  of  his 
fleiffliory. 

The  general  remedy  for  all  these  is  by  distress;  and  it  is  the  only  remedy  at 
the  common  law  for  the  two  first  of  them.  The  nature  of  distresses,  their 
incidents  and  consequences,  we  have  before  more  than  once  explained  :(a)  it 
may  here  suffice  to  remember  that  they  are  a  taking  of  beasts  or  other  per- 
sonal property  by  way  of  pledge  to  enforce  the  performance  of  something  due 
from  the  party  distrained  upon.  And,  for  the  most  part,  it  is  provided  that 
distresses  oe  reasonable  and  moderate ;  but  in  the  case  of  distress  for  fealty  or 
suit  of  court,  no  distress  can  be  unreasonable,  immoderate,  or  too  large  :(6)  for 
this  is  the  only  remedy  to  which  the  party  aggrieved  is  entitled,  and  therefore 
it  ought  to  be  such  as  is  sufficiently  compulsory;  and,  be  it  of  what  value  it 
will,  there  is  no  harm  done,  especially  as  it  cannot  be  sold  or  made  away  with, 
but  must  be  restored  immediately  on  satisfaction  made.  A  distress  of  this 
nature,  that  has  no  bounds  with  regard  to  its  quantity  and  may  be  repeated 
from  time  to  time  until  the  stubbornness  of  the  party  is  conquered,  is  called  u 
distress  infinite;  which  is  also  used  for  some  other  purposes,  as  in  summoning 
jurors,  and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are,  1.  By  action  of  debt^ 
for  the  breach  of  this  express  contract,  of  which  enough  has  been  formerly 
said.  This  is  the  most  usual  remedy  when  recourse  is  had  to  any  action  at  all 
for  the  recovery  of  pecuniary  rents,  to  which  species  of  render  almost  all  free 
services  are  now  reduced  since  the  abolition  of  the  military  tenures.  But  for  a 
fiwehold  rent,  reserved  on  *a  lease  for  life,  &c.,  no  action  of  debt  lay  by  r*239 
the  common  law  during  the  continuance  of  the  freehold  out  of  which  *-  "* 
it  issued  ;(c)  for  the  law  would  not  suffer  a  real  injury  to  be  remedied  by  an 
action  that  was  merely  personal  However,  by  the  statutes  8  Anne,  c.  14,  and 
5  Geo.  III.  c.  17,  actions  of  debt  may  now  be  brought  at  any  time  to  recover 

(•>)SMpaC«6pl48.  (»)  Finch,  L.  S».  (f)  1  RoU.  Abr.  BQ6. 
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such  freehold  rents.  2.  An  assize  of  mort  d^ ancestor  or  novd  disseisin  wiD  lie  of 
rents  as  well  as  of  lands,(d!)  if  the  lord,  for  the  sake  of  tiyinff  the  possessoiy 
rights  will  make  it  his  election  to  suppose  himself  ousted  or  disseised  thereof. 
This  is  now  seldom  heard  of;  and  all  other  real  actions  to  recover  rents,  being 
in  the  nature  of  writs  of  right,  and  therefore  more  dilatory  in  their  progress^ 
are  entirely  disused,  though  not  formally  abolished  by  law.*  Of  this  species, 
however,  is,  3.  The  writ  de  consuetudiniaus  et  servitiis,  which  lies  for  the  lord 
against  his  tenant  who  withholds  from  him  the  rents  and  services  due  by  caa- 
tom  or  tenure  for  his  land.(e)  This  compels  a  specific  payment  or  performance 
of  the  rent  or  service ;  and  there  are  also  others,  whereoy  the  lord  shall  recover 
the  land  itself  in  lieu  of  the  duty  withheld.  As,  4.  The  writ  of  cessavit;  which 
lies  by  the  statutes  of  Glocester,  6  Edward  I.  c.  4,  and  of  Westm.  2, 13  Edw. 
I.  c.  21  and  41,  when  a  man  who  holds  lands  of  a  lord  by  rent,  or  other  ser- 
vices neglects  or  ceases  to  perform  his  services  for  two  years  together;  or  where 
a  religious  house  hath  lands  given  it  on  condition  of  performmg  some  certain 

Siritual  service,  as  reading  prayers  or  giving  alms,  and  neglects  it ;  in  either 
which  case8,''if  the  cesser  or  neglect  nave  continued  for  two  years,  the  lord 
or  donor  and  his  heirs  shall  have  a  writ  of  cessavit  to  recover  the  land  itself, 
•  eo  quod  tenens  in  fadendis  servitiis  per  hiennium  jam  cessamt.(J)  In  like  manner, 
by  the  civil  law,  if  a  tenant  who  held  lands  upon  payment  of  rent  or  services, 
or  ^^jure  emphi/teutico/'  neglected  to  pay  or  peiforta  them  per  totum  trienniunij  he 
might  be  ejected*  from  such  emphyteutic  lands.(^)  But,  by  the  statute  of 
Glocester,  the  cessapit  does  not  lie  for  lands  let  upon  fee-&rm  rents,  unless  tliOT* 
♦2381  ^*^®  ^*^^  fresh  and  uncultivated  for  two  years,  and  there  be  *not  saffi- 
^  cient  distress  upon  the  premises ;  or  unless  the  tenant  hath  so  enclosed 
the  land  that  the  lord  cannot  oome  upon  it  to  distrain.(A)  For  the  law  prefers 
the  simple  and  ordinary  remedies  by  distress  or  by  the  actions  lust  now  men- 
tioned to  this  extraordinary  one  of  forfeiture  for  a  cessavit :  and  therefore  the 
same  statute  of  Glocester  has  provided  further,  that  upon  tender  of  arrears 
and  damages  before  judgment,  and  giving  securitv  for  the  foture  performance 
of  the  services,  the  process  shall  be  at  an  end,' and  the  tenant  shall  retain  his 
land ;  to  which  the  statute  of  Westm.  2  conforms  so  &r  as  mav  stand  with 
convenience  and  reason  of  law.(t)  It  is  easy  to  observe  that  the  8tatate(Ar) 
4  Geo.  II.  c.  28  (which  permits  landlords  who"  have  a  right  of  re-entry  for  non- 
payment of  rent  to  serve  an  ejectment  on  their  tenants  when  half  a  year's 
rent  is  due  and  there  is  no  sufficient  distress  on  the  premises)  is  in  some 
measure  copied  from  the  antient  writ  of  cessavit :  especially  as  it  may  be  satis- 
fied and  put  an  end  to  in  a  similar  manner,  bv  tender  of  the  rent  and  coats 
within  six  months  after.  And  the  same  remedy  is,  in  substance,  adojpted  by 
statute  11  Geo.  II.  c.  19,  §  16,'  which  enacts  that  where  any  tenant  at  rack- 
rent  shall  be  one  year's  rent  in  arrear,  and  shall  desert  the  demised 
premises,  leaving  the  same  uncultivated  or  unoccupied,  so  that  no  sufficient 
distress  can  be  had;  two  justices  of. the  peace  (after  notice  affixed  on  the 
premises  for  fourteen  days  without  effect")  ma^  ^ve  the  landlord  possession 
thereof,  and  thenceforth  the  lease  shall  oe  void.  5.  There  is  also  another 
very  effectual  remedy,  which  takes  place  when  the  tenant  upon  a  writ  of 
assize  for  rent,  or  on  a  replevin,  disowns  or  disclaims  his  tenure,  whereby  the 
lord  loses  his  verdict ;  in  which  case  the  lord  may  have  a  writ  of  right,  sur 
disclaimery  grounded  on  this  denial  of  tenure;  and  shall  upon  proof  of  the 
tenure  recover  back  the  land  itself  so  holden,  as  a  pnnishn^ent  to  the  tenant 
for  such  his  false  disclaimer.(Z) .  This  piece  of  retaliating  justice,  whereby  the 
tenant  who  endeavours  to  defraud  his  lord  is  himself  deprived  of  the  estate, 

(^F.N.B.l».  f»)f.ir.B.aW.    3  Int.  206. 

IMd,  161.  («)  2  iMt  401, 4«0. 


i 


J)  ibid.  208.  (*)  S«  pan  20«. 

(f )  Cod.  4,  M,  I  («)  findirL.  2T0, 271. 


» Now  formally  abolished,  3  A  4  W.  IV.  c.  27,  s.  36.— Sctwam. 

*  And  see  by  57  Geo.  III.  c.  52,  which  ffives  similar  power  though  only  half  a  year** 
rent  is  in  arrear,  and  although  no  right  of  re-entry  be  reserved.— C&ittt. 
]«0 
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AS  it  evidently  proceeds  upon  feodal  principles,  *bo  it  is  expressly  to    rmooA 
be  met  with  m  the  feodal  constitutions  :(m)   "  vasallus,  qui  abnegavit    *- 
fendum  ejusve  canditionem,  exspoliabitur" 

And,  as  on  the  one  hand  the  antient  law  provided  these  several  remedies  to 
obviate  the  knavery  and  punish  the  ingratitude  of  the  tenant,  so  on  the  other 
hand  it  was  equally  careful  to  redress  the  oppression  of  the  lord;  by  furnishing, 
1.  The  writ  of  ne  injuste  vexes  ;(n)  which  is  an  antient  writ  founded  on  that 
chapter(o)  of  magna  carta^  which  prohibits  distresses  for  ^eater  services  than 
are  really  due  to  the  lord;  being  itself  of  the  prohibitory  kind,  and  vet  in  the 
Datnre  of  a  writ  of  rij^ht.(p)*  It  lies,  where  the  tenant  in  fee-simple  and  his 
'le  lor"  " 


ancestors  have  held  of  the  lord  by  certain  services,  and  the  lord  hath  obtained 
seisin  of  more  or  greater  services,  by  the  inadvertent  payment  or  performance 
of  them  by  the  tenant  himself  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  possessory  right,  because  of  the  seisin  given  by  his  own  hands ;  but  is 
dnven  to  tKis  writ,  to  devest  the  lord's  possession,  and  establish  the  mere  right 
of  property,  by  ascertaining  the  services,  and  reducing  them  to  their  proper 
standard.  But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid  suoh 
seisin  of  the  lord,  obtained  from  the  payment  of  his  ancestors,  by  plea  to  an 
avowry  in  replevin.^})  2.  The  writ  of  mesn€,  de  medio;  which  is  also  in  the 
natnre  of  a  writ  of  right,(r)  and  lies,  when  upon  a  subinfeudation  the  mesMy  or 
middle  lord,(3)  suffers  his  under-tenant,  or  tenant  paravail,  to  be  distrained  upon 
by  the  lord  paramount,  for  the  rent  due  to  him  from  the  mesne  lord.(Q  And  in 
SQch  case  the  tenant  shall  have  judgment  to  be  acquitted  (or  indemnified)  by  the 
mesne  lord;  and  if  he  makes  default  therein,  or  does  not  appear  originally  to 
the  tenant's  writ,  he  shall  be  foi*ejndged  of  his  mesnalty,  and  the  tenant  shall 
hold  immediately  of  the  lord  paramount  himself.(u)* 

*II.  Thus  far  of  the  remedies  for  subtraction  of  rents  or  other  ser-  r*235 
vices  dae  by  tenure.  There  are  also  other  services  due  by  antient  custom  ■- 
and  prescription  only.  Such  is  that  of  doing  suit  to  another's  mill:  where  the 
persons,  resident  in  a  j>articular  place,  b^  usage  time  out  of  mind  have  been 
accustomed  to  grind  their  com  at  a  certain  miU ;  and  afterwards  any  of  them 
go  to  another  mill,  and  withdraw  their  suit  (their  secta,  a  sequendo)  from  the 
antient  mill.  This  is  not  only  a  damage,  but  an  injury,  to  the  owner;  because 
this  prescription  might  have  a  veiy  reasonable  foundation;  viz.,  upon  the  erec- 
tion of  sncn  mill  by  the  ancestors  of  the  owner  for  the  convenience  of  the 
inhabitants,  on  conaition  that,  when  erected,  they  should  all  mnd  their  com 
there  only.  And  for  this  injury  the  owner  shall  have  a  writ  de  secta  ad  molef^ 
dinum,{w)  commanding  the  defendant  to  do  his  suit  at  that  mill,  qtLam  ad  illud 
facere  debet,  et  solet,  or  show  good  cause  to  the  contrary :  in  which  action  the 

^)¥enA.  2. 2,  t  2&  (»)  Bootfa,  IM. 

(•)  r.  N.  B.  10.  (•)  8m  book  iL  oh.  S,  pi«M  »,  60. 

{•)C.10.  (i)F.N.B.186. 

(JO  Booth,  190.  (»)  2  UuL  S74. 

(f)V.N.B.ll.    S  nut  21.  (»)r.  N.B.  123. 


*Lord  Coke  (2  Inst.  p.  21)  expressly  denies  this,  and  cites  the  writ  from  Glanville,  ana 
layg  it  is  mentioned  in  the  Mirror. — CoLBiiiDax. 

*  At  oommon  law  an  action  on  the  case  may  be  supported  by  a  tenant,  or  third  person^ 
against  a  landlord  for  distraining  for  more  rent  than  is  due ;  and  that  is  now  the  usual 
remedy.   2  Chitty  on  PL  4th  ed.  719.— Chittt. 

*  Bat  these  several  writs  have  long  been  obsolete  and  are  now  abolished.  3  4  4  W.  IV . 
e.  27,  B.  36.— SnwART. 

The  remedy  of  the  tenant  in  either  of  the  cases  above  stated  is  now  by  an  ordinary 
penonHi  action.  Where,  as  in  the  first  case  stated,  the  tenant  has  overpaid  the  landlord 
m  ignorance  of  the  facts,  the  money  so  overpaid  is  considered  by  the  law  to  be  money 
received  for  the  use  of  the  tenant,  and  the  tenant  may  accordingly,  provided  there  have 
been  no  laches  on  his  part,  recover  it  in  an  action.  Marriott  w.  Hampton,  2  Smith's 
I«ad.  Gases,  4th  ed.p.  3z5,  notes.  In  the  second  case  stated, — ^that  of  an  under-tenani 
paying  the  landlord  in  default  of  the  mesne  tenant's  doing  so, — the  pavment  bv  the 
ander-tenant  is  considered  a  payment  pro  tanto  of  the  rent  due  to  his  immediate  landlord, 
the  mesne  tenant,  and  may  either  be  deducted  from  the  rent  accruing  due  to  the  mesne 
landlonf,  (Carter  t».  Garter,  5  Bingfa.  406,)  or  sued  for  in  an  action  as  mon^  paid  to  bis 
use.   Ezall  tw.  Partridge,  8  T.  R.  308.    Bandy  m.  Gburtwrigfa^  8  Ezo.  913.— Eima. 
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validity  of  the  prescription  may  be  tried,  and  if  it  be  fonnd  for  the  owner,  he 
shall  recover  damages  against  the  defendant.(a:)  In  like  manner,  and  for  like 
reasons^  the  regi8ter(y)  will  inform  us,  that  a  man  may  have  a  writ  of  secta  ad 
fumum,  seda  oS  torrale,  et  ad  omnia  alia  hujusmodi;  for  suit  due  to  his  fumum, 
his  public  oven  or  bake-house;  or  to  his  torrale^  his  kiln,  or  malt-house;  when  a 
person's  ancestors  have  erected  a  convenience  of  that  sort  for  the  benefit  of  the 
neighbourhood,  upon  an  a^eement  (proved  by  immemorial  custom)  that  all  the 
inhabitants  should  use  and  resort  to  it  when  erected.  But  besides  these  special 
remedies  for  subtractions,  to  compel  the  specific  performance  of  the  service  due 
by  custom,  an  action  on  the  case  will  also  lie  for  all  of  them,  to  repair  the  party 
injured  in  damages.*    And  thus  much  for  the  injury  of  subtraction. 


CHAPTER  XVI. 
OF  DISTURBANCE. 


*2381  *The  sixth  and  last  species  of  real  injuries  is  that  of  disturbance; 
J  which  is  usually  a  wron^  done  to  some  incorporeal  hereditament,  by 
hindering  or  disquieting  the  owners  in  thieir  regular  and  lawful  enjoyment  of 
it.(a)  I  shall  consider  five  sorts  of  this  injury:  viz.,  1.  Disturbance  of /ra?i- 
chises,  2.  Disturbance  of  common.  3/  Disturbance  of  ways,,  4.  Disturbance  of 
temire,    5.  Disturbance  of  patronage, 

I.  Disturbance  of  franchises  happens  when  a  man  has  the  franchise  of  hold- 
mg  a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  taking  toll, 
of  seizing  waifs  or  estrays,  or  (in  short)  any  other  species  of  frtmchise 
whatsoever,  and  he  is  disturbed  or  incommoded  m  the  law™[  exercise  thereof. 
As  if  another,  by  distress,  menaces,  or  persuasions,  prevails  upon  the  suitors  not 
to  appear  at  my  court ;  or  obstructs  the  passage  to  my  fair  or  market;  or  hunts 
in  my  free-warren ;  or  refuses  to  pay  me  the  accustomed  toll ;  or  hinders  me 
from  seizing  the  waif  or  estray,  whereby  it  escapes  or  is  carried  out  of  my  liberty; 
in  every  case  of  this  kind,  all  which  it  is  impossible  here  to  recite  or  suggest^ 
there  is  an  injury  done  to  the  legal  ownei^;  his  property  is  damnified;  and  the 
profits  arising  from  such  his  franchise  are  diminished.  To  remedy  which,  as  the 
*2871  ^^  ^*®  given  no  other  writ,  he  is  *therefore  entitled  to  sue  for  damages 
J  by  a  special  action  on  the  case;,  or,  in  case  of  toll,  may  take  a  distress  if 
he  pleasesY^) 

tl.  The  aisturbance  of  common  comes  next  to  be  considered;  where  any  act  is 
done,  by  which  the  right  of  another  to  his  common  is  incommoded  or  diminished. 
This  may  happen,  in  the  first  place,  where  one  who  hath  no  right  of  common 
puts  his  cattle  into  the  land ;  and  thereby  robs  the  cattle  of  the  commoners  of 
their  respective  shares  of  the  pasture.  Or  if  one,  who  hath  a  ri^ht  of  common, 
puts  in  cattle  which  are  not  commonable,  as  hogs  and  goats;  which  amounts  to 
the  same  inconvenience.  But  the  lord  of  the  soil  may  (by  custom  or  prescrip- 
tion, but  not  without),  put  a  stranger's  cattle  into  the  common  ;(c)  and  also,  by 
a  like  prescription  for  common  appurtenant,  cattle  that  are  not  commonable  may 
be  put  into  tne' common. ((f)  The  lord  also  of  the  soil  may  justify  making  bur- 
rows therein,  and  putting  in  rabbits,  30  as  they  do  not  increase  to  so  large  a 
number  as  totally  to  destroy  the  common.(e)  But  in  general  in  case  the  beasts 
of  a  stranger,  ortheuncommonaUe  cattle  of  a  commoner,  be  found  upon  the  land, 

[•)  Oo.  Sntr.  4«L  (•)  1  BoU.  Abr.  8M. 

V)  JiA.  153^  {*)  Oa  Utt  122. 

[•)  Pindk,  L.  187.  (•)  Cro.  XUi.  876.   CnxJ«o.l06.    Lntw.lOS. 

[»)Cro.EliB.6U. 

'  This  is  now  the  only  action  in  use  for  most  of  the  injuries  specified  in  this  chapter, 
the  ancient  appropriate  writs  having  become  so  obsolete  that  few  special  pleaders,  if  any 
would  know  how  to  pr'H^eed  in  them.    See,  fVirther,  2  Saund.  113,  b. — CnxLSfsiks, 
lea 
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the  lord  or  any  of  the  commoners  may  distrain  them  damage-feasant ;(/)  or  the 
commoner  may  brins  an  action  on  the  case  to  recover  damages,  provided  the 
injnzy  done  be  any  l£ing  considerable :  so  that  he  may  lay  his  action  with  a  'per 
quod,  or  allege  that  thereby  he  was  deprived  of  his  common.  But  for  a  trivial 
trespass  the  commoner  has  no  action ;  out  the  lord  of  the  soil  only^  for  the  entry 
and  trespass  committed.(a)^ 

Another  disturbance  of  common  is  by  surcharging  it )  or  putting  more  cattle 
therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath  a  right  to 
do.  In  this  case  he  that  surcharges  does  an  injury  ig  the  rest  of  tlie  owners, 
by  depriving  them  of  their  respective  portions,  or  at  least  *contracting  r^ooo 
them  into  a  smaller  compass.  This  injury  by  surcharging  can,  properly  ^ 
speaking,  only  happen  wnere  the  common  is  appendant  or  appurteTharUyQi)  and  of 
course  Smitable  dj  law ;  or  where,  when  in  gross,  it  is  expressly  limited  and 
certain;  for  where  a  man  hath  common  in  gross,  sans  nombre  or  without  stint,  he 
caimot  be  a  surcharger.  However,  even  where  a  man  is  said  to  have  common 
without  stint,  still  there  must  be  left  sufficient  for  the  lord's  own  beasts  ;(i)  for 

(f)9  Bep,  V5L  (»)  See  book  U.  ch.  8. 

(#)  lUd.  (*)  1  BdlL  Abr.  8W. 

^  K  cattle  escape  into  the  common,  and  are  driven  out  bv  the  owner  as  soon  as  he  has 
notice,  though  the  lord  may  have  his  action  of  trespass,  yet  the  commoner  cannot  bring  his 
action  upon  the  case,  because  sufficient  feeding  still  remains  for  him.  But  if  cattle  are 
pennitted  to  depasture  the  common^  whether  they  belong  to  a  stranger  or  are  the  super- 
numerary cattle  of  a  commoner,  an  action  lies ;  and  it  is  not  necessary  to  prove  specific 
i^jui7>  for  the  right  of  the  commoner  is  ix^jureid  by  such  an  act,  and,  if  permitted,  the 
Wfong-doer  might  gain  a  right  by  repeated  acta  of  encroachment.  2  Bla.  Bep.  1233.  4 
T.  B.  71.  2  East,  IH.  1  Saund.  346,  D.  And  where  A.,  being  possessed  of  a  portion  of 
a  lammaa-field  over  which  a  right  of  common  existed  part  of  the  year,  took  down  the 
CQstomaiy  post-and-rail  fence,  containing  gaps  through  which  the  commoner's  cattle 
might  joass,  and  built  a  loall  with  a  sinsle  doorway,  at  which  they  might  enter  and 
return,  it  was  held  that  this  was  a  disturbance  of  the  common  right,  and  an  action  wae 
niaintainable,  though  the  abridgment  of  the  right  was  inconsiderable.  1  McCleland's 
Bep.  373.  One  farthing  damages  will  sustain  the  verdict  in  such  case.  lb. ;  and  2  East, 
154.  It  has  been  held  that  a  claim  of  common  for  all  the  plaintiff's  cattle  levatU  and 
eoudumi  on  his  land  was  supported  by  evidence  of  a  custom  for  all  the  occupiers  of  a 
large  conmion  fi^d  to  turn  cattle  into  the  whole  field  when  the  com  was  taken  off,  the 
number  of  cattle  being  regulated  by  the  extent,  and  not  the  produce  of  each  man's  land 
in  the  field,  iJthough  the  cattle  w^re  not  actually  maintained  on  such  land  during  the 
winter.  1  B.  ft  A.  706.  In  an  action  fOT  disturbance  of  common,  where  the  plaintiff 
stated  that  he  was  possessed  of  a  messuage  and  land,  by  reason  whereof  he  was  entitled  to 
the  right  of  common,  and  it  appeared  on  the  trial  that  he  was  possessed  of  land  only, 
it  was  held  that  the  allegation  was  divisible,  and  the  plaintiff  entitled  to  damages  pro 
lanb.  2  B.  ft  A.  360.  See  15  East,  115.  The  declaration  must  in  all  cases  allege  that 
the  plaintiff  thereby  could  not  use  his  conmion  in  so  ample  a  manner  as  he  ought  to 
We  done.    9  Co.  113,  a. — Chitty. 

The  passage  referred  to  in  the  Reports  is  this : — **  If  the  trespass  be  so  small  that  the 
i^moner  has  not  any  loss,  but  sufficient  in  ample  manner  remains  for  him,  no  action 
lies  for  it"  Mr.  Seijeant  Williams  observes  that  this  must  be  understood  with  some 
restriction.  XJndoub^bedly  if  cattle  esoi^  into  the  conmion  and  are  driven  out  by  the 
owner  as  soon  as  he  has  notice,  though  the  lord  miqr  have  an  action  of  trespass  for  the 
hnnry  to  his  soil,  the  commoner  cannot  bring  an  action  upon  the  case;  for  this  seems  to 
611  directly  within  the  rule.  But  if  cattle  are  permitted  to  depasture  the  conmion, 
whether  they  are  a  stranger's  or  the  supernumerary  cattle  of  a  commoner,  whether  they 
are  driven  or  escape  there,  a  commoner  may  have  an  action  upon  the  case,  in  which  it 
does  not  seem  necessary  for  him  to  prove  any  specific  vnjwry  sustained.  The  oonsmnption 
of  the  grass  by  the  other  cattle  is  of  itself  a  dimmution  of  the  right  and  profit  of  the 
commoner,  and  considered  as  a  sufficient  proof  of  the  damage  alleged  in  the  declaration ; 
for  if  the  other  cattle  had  not  been  there,  the  commoner's  cattle  might  have  eaten  every 
blade  of  grass  which  was  consumed  by  the  other.  Besides,  the  law  considers  that  the 
n(^  of  the  commoner  is  injured  by  such  an  act,  and  therefore  allows  him  to  bring  an 
action  for  it  to  prevent  the  wrong-doer  from  gaining  a  right  by  repeated  acts  of  encroach- 
ment. For  wherever  any  act  injures  another's  right,  and  would  also  be  evidence  in 
favour  of  the  wrong-doer  claiming  the  right  on  any  fature  ocoaaion,  an  action  may  be 
maintained  for  such  act  without  proof  of  anv  apecific  ii^ury.  Mellor  v«.  Spateman,  1 
Baund.  Rep.  546,  a.,  n.  %  citing  Wells  vs,  Watling,  2  Bla.  Hep.  1233.    Hobson  tw.  Todd, 

^  T.  R.  71.— CoLtRIDOB. 
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the  law  will  not  snppose  that,  at  the  original  grant  of  the  common,  the  lord 
meant  to  exclude  himself.' 

The  usual  remedies,  for  surcharging  the  common,  are  either  by  distraining  so 
many  of  the  beasts  as  are  above  the  number  allowed,  or  else  by  an  action  of 
trespass,  both  which  may  be  had  by  the  lord :  or  lastly,  by  a  special  action  on 
the  case  for  damages }  in  which  any  commoner  may  be  plaintiff-O')  But  the 
antient  and  most  effectual  method  of  proceeding  is  by  writ  of  {ulmeasurement  of 
pasture.  This  lies  either  where  a  common  appurtenant  or  in  gross  is  certain  as 
to  number,  or  where  a  man  has  common  appendant  or  appurtenant  to  his  land, 
the  quantity  of  which  common  has  never  yet  been  ascertained.  In  either  of 
these  cases,  as  well  the  lord,'  as  any  of  the  commoners,  is  entitled  to  this  writ 
of  admeasurement ;  which  is  one  of  those  writs  that  are  called  vicontidj{k)  being 
directed  to  the  sheriff,  (vicecomiti,)  and  not  to  be  returned  to  any  superior  court 
till  finally  executed  by  him.  It  recites  a  complaint,  that  the  defendant  hath 
surcharged,  superaneravit,  the  common ;  and  therefore  commands  the  sheriff  to 
admeasure  and  apportion  it ;  that  the  defendant  may  not  have  more  than  belongs 
to  him,  and  that  the  plaintiff  may  have  his  rightful  share.  And  upon  this  suit 
ail  the  commoners  shall  be  admeasured,  as  well  those,  who  have  not  as  those 
who  have  surcharged  the  common ;  as  well  the  plaintiff  as  the  defendant.(/) 
♦23d  1  ^^®  execution  of  this  writ  must  be  by  a  jury  of  twelve  men,  who  are 
^  upon  their  ♦oaths  to  ascertain,  under  the  superintendence  of  the  sheriff, 
what  and  how  many  cattle  each  commoner  is  entitled  to  feed.  And  the  rule  for 
this  admeasurement  is  generally  understood  to  be,  that  the  commoner  shall  not 
turn  more  cattle  u^n  the  common  than  are  sufficient  to  manure  and  stock  the 
land  to  which  his  right  of  common  is  annexed ;  or,  as  our  antient  law  expressed 
it,  such  cattle  only  as  are  levant  and  cauchant  upon  his  tenement  ;(m)  which, 
being  a  thing  uncertain  before  admeasurement,  has  frequently,  though  erro- 
neously, occasioned  this  unmeasured  right  of  common  to  be  called  a  common 
wUhattt  stint  or  sans  nombre;(n)  a  thing  which,  though  possible  in  law,(o)  does  in 
£ACt  very  rarely  exist.* 

<f)  Jnm,  878.  (•)Bra  kbr.  ttt.  pr^teriptlonj  2B. 

msiiwtSeB.    rind^L.814.  (•)  Huilr.  117. 

(t)  r.  N.  B.  12(.  (•)  Lord  Bajm.  407. 


*  The  modem  doctrine  upon  this  subject  is  somewhat  different ;  for  it  is  now  h^ld  that 
a  prescription  for  a  sole  and  several  pasture,  Ac.  in  exclusion  of  the  owner  of  the  soil /or 
the  whole  year  is  good,  (2  Lev.  2.  Follexf.  13.  1  Mod.  74 ;)  for  it  does  not  exclude  the  lord 
flrom  all  the  profits  of  the  soil,  as  he  is  entitled  to  the  mines,  trees,  and  quarries.  And 
though  a  man  cannot  prescribe  to  have  common  eo  wmmt  for  the  whole  year  in  exclusion 
of  the  lord,  (1  Lev.  268.  1  Ventr.  396,)  still,  the  lord  may  by  custom  be  restrained  to  a 
qualified  right  of  common  during  a  poeri  of  the  year,  ( Yelv.  129 ;)  and  it  is  said  the  lord 
may  be  restrained,  together  with  the  commoners,  from  using  the  common  at  all  during 
a  part  of  the  year.  I  Saund.  353,  n.  (2.)  See  also  2  H.  fil.  4.  And  it  is  said  to  have 
been  clearly  held  that  the  commoners  may  prescribe  to  have  common  in  exclusion  of  the 
lord  for  a  part  of  the  year.    2  Boll.  Abr.  267,  L.  pi.  1.— Chittt. 

This  seems  to  be  too  generally  expressed ;  for  the  lord's  right  may  be  narrowed  down 
to  any  thing  short  of  absolute  exclusion  for  the  whole  year.  He  may,  together  with  the 
commoners,  be  entirely  excluded  for  a  part  of  the  year,  his  right  may  be  limited  to  the 
feeding  of  a  limited  number  for  a  part  of  the  year,  or  the  commoner  may  lyive  the  pas- 
ture entirely  to  his  exclusion  for  a  part  of  the  year.    Potter  w.  North,  1  Saund.  fiep. 

353,  n.  2. — OOLBKIDQB/ 

'  Finch,  in  the  passage  cited,  expressly  says  that  "  the  lord  cannot  have  the  writ  of 
admeasurement  against  his  tenants  surcharging;  for  he  may  distrain  the  surplusage  for 
damage-feasant."  And  Fits.  N.  B.  126,  D.  is  an  authority  to  the  same  enect.  Lord 
Hale,  citing  several  cases  from  the  year-books,  is  of  a  different  opinion.  But  all  these 
seem  agreed  that  the  commoner  cannot  have  it  against  the  lord. — CoLBaiDoa. 

*The  lord  may  distrain  not  only  the  oatUe  of  a  stranger,  but  also  so  many  of  a  com- 
moner's cattle  as  surcharge  tiie  common.  2  Bla.  R.  818.  WiUes,  638.  A  commoner  can 
only  distrain  the  cattle  of  a  stranger,  (1  Roll.  Abr.  320,  405,  pi.  5.  Yelv.  104,)  and  not 
of  the  lord,  (2  Buls.  117,)  nor  where  a  commoner  overcharges  the  common,  by  putting 
in  cattle  that  are  not  Um^  and  coueAant,  can  another  commoner  distrain  the  surplus,  at 
least  before  admeasurement.  3  Wils.  287.  2  Lutw.  1238.  4  Burr.  2426.  But  where  the 
-ight  of  common  is  limited  to  a  ofrtam  wmber  of  cattle,  without  any  relation  to  the  quaa- 
IM 
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If,  after  the  admeasurement  has  thus  ascertained  the  right,  the  same  de- 
fendant surcharges  the  common  again,  the  plaintiff  may  have  a  writ  of  second 
mchargey  de  secunda  stiperoTieratione,  which  is  given  by  the  statute  Westm.  2, 
13  Edw.  I.  c.  8,  and  thereby  the  sheriff  is  directed  to  inquire  by  a  jury  whether 
the  defendant  has  in  fact  again  surcharged  the  common  contrary  to  the  {enure 
of  the  last  admeasurement ;  and,  if  he  has,  he  shall  then  forfeit  to  the  ^ii^g  the 
eapernumerary  cattle  put  in,  and  also  shall  pay  damages  to  the  plaintin.(|>) 
This  process  seems  highly  equitable :  for  the  first  offence  is  held  to  be  committed 
throngh  mere  inadvertence,  and  therefore  there  are  no  damages  or  forfeiture  on 
the  first  writ,  which  was  only  to  ascertain  the  right  which  was  disputed ;  but 
the  second  offence  is  a  wilful  contempt  and  injustice,  and  therefore  punished 
very  properly  with  not  only  damages  but  also  forfeiture.  And  herein  tne  right, 
being  once  settled,  is  never  again  disputed ;  but  only  the  fact  is  tried,  i^hether 
there  be  any  second  surcharge  or  no :  which  gives  this  neglected  proc6eding^  a 
great  advantage  over  the  modem  method  by  action  on  the  case,  wherein  the 
quantum  of  common  belonging  to  the  defendant  must  be  proved  upon  every  fresh 
trial  for  every  repeated  offence. 

^There  is  yet  another  disturbance  of  common,  when  the  owner  of  the    rMAn 
laud,  or  other  person,  so  encloses  or  otherwise  obstructs  it  that  the    L 
commoner  is  precluded  from  enjoying  the  benefit  to  which  he  is  by  law  entitled. 

This  may  be  done  either  by  erectmg  fences,  or  by  driving  the  cattle  off  the 
land,  or  by  ploughing  up  the  soil  of  the  common.(g)  Or  it  may  be  done  by 
erecting  a  warren  therein,  and  stocking  it  with  rabbits  in  such  quantities 
that  they  devour  the  whole  herbage  and  thereby  destroy  the  common.  For,  in 
Bach  case,  though  the  commoner  may  jiot  destroy  the  rabbits,  yet  this  law  looks 
upon  this  as  an  injurious  disturbance  of  his  right,  and  has  given  him  his  remedy 
bj  action  against  the  owner.(r/  This  kind  of  disturbance  does  indeed  amount 
to  a  disseisin,  and,  if  the  commoner  chooses  to  consider  it  in  that  light,  the  law 
has  given  him  an  assize  of  novel  disseisin,  against  the  lord,  to  recover  the  pos- 
session of  his  common.(8)  Or  it  has  given  a  writ  of  quod  permittatf  agamst 
any  stranger,  as  well  as  the  owner  of  the  land,  in  case  of  such  a  disturbance  to 
the  plaintiff  as  amounts  to  a  total  deprivation  of  his  common ;  whereby  the 
defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his  common  as  he 
oiight.(f)  But  if  the  commoner  does  not  choose  to  bring  a  recU  action  to 
recover  seisin,  or  to  try  the  right,  he  mav  (which  is  the  easier  and  more  usual 
way)  bring  an  action  on  the  case  for  his  damages,  instead  of  an  assize  or  a 
qvodpemiWit,(uy 

There  are  cases,  indeed,  in  which  the  lord  may  enclose  and  abridge  tho 
common;  for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled  to 
any  remedy.    For  it  is  provided  by  the  statute  of  Merton,  20  Hen.  III.  c.  4, 

^)F.N.B.ia6.    2  Inst.  870.  (•)  T.  N.  B.  179. 

^  Cro.  BUS.  196.  M  Flneh,  L.  276.    r.N.B.l». 

O  Gml  Jac.  105.  (»)  CroTjao.  196. 

tity  of  land  which  the  commoner  possesses,  and  he  puts  in  a  greater  number,  perhaps 
another  commoner  may  distrain  the  supernumerary  cattle.  4  Burr.  2431.  It  seems  clear 
that  a  claim  of  common  pleaded  by  an  inhabitant,  as  an  inhabitant  merely,  is  bad :  it 
must  be  pleaded  either  in  the  name  of  a  corporation  for  the  benefit  of  the  inhabitants, 
or  in  a  <me  estate.  6  €k>.  69,  b.  4  T.  R.  717.  1  Saund.  346,  f.,  n.  (g.)  But  if  the  defend- 
ant be  lord  of  the  manor,  or  one  who  puts  his  cattle  on  the  common  with  the  lord's 
license,  the  commoner  cannot  maintain  an  action  unless  he  has  sustained  a  specific 
injury;  for  the  lord  is  entitled  to  what  remains  of  the  grass,  and  therefore  may  consume 
it  himself,  or  license  another  to  depasture  it.   4  T.  R.  73.    2  Mod.  6.    6  Willes,  619.— 

CSITTT. 

•Now  abolished,  3  &  4  W.  IV.  c.  27,  s.  36.— Stbwart. 

*  It  is  the  policy  of  the  law  not  to  allow  commoners  to  skbate,  except  only  in  a  few 
cases;  for  an  action  will  best  ascertain  the  just  measure  of  the  damage  sustained.  But 
if  the  lord  erect  a  wall,  gate,  hedge,  or  fence  round  the  common,  to  prevent  the  com- 
nioner's  cattle  from  going  into  the  common,  the  commoner  may  abate  the  erection, 
hecause  it  is  inconsistent  with  the  grant.    1  Burr.  259.    6  T.  R.  485.— X::hitty. 

'  This  is  now  the  only  remedy,  these  real  actions  having  been  abolished.    3  &  4  W.  IV . 

C27,S.36.-fiTEWABT. 
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that  the  lord  may  approve,  that  is,  enclose  and  convert  to  the  uses  of  husbandry, 
(which  is  a  melioration  or  approvement,)  any  waate  grounds,  woods,  or  p&>- 
tures,  in  which  his  tenants  have  common  appendant  to  their  estates,  provided  he 
♦2411  ^®*^®^  ♦sufficient  common  to  his  tenants,  according  to  the  proportion 
J  of  their  land.  And  this  is  extremely  reasonable ;  for  it  would  be  very 
hard  if  the  lord,  whose  ancestors  granted  out  these  estates  to  which  the 
commons  are  appendant,  should  be  precluded  firom  making  what  advantage  he 
can  of  the  rest  of  his  manor,  provided  such  advantage  and  improvement  be  no- 
way derogatory  from  the  former  grants.  The  statute  Westm.  2,  13  Edw.  I. 
c.  46  extends  this  liberty  of  approving,  in  like  manner,  against  aU  others  that 
have  common  appurtenant,  or  in  gross,  as  well  as  against  the  tenants  of  the  lord 
who  have  their  common  appendant;  and  further  enacts  that  no  assise  of  novel 
disseisin  for  common  shall  lie  against  a  lord  for  erecting  pn  the  common  any 
windmill,  sheep-house,  or  other  necessary  buildings  therein  specified:  which.  Sir 
Edward  Coke  says,(tr)  are  only  put  as  examples;  and  that  any  other  necessary 
improvements  may  be  made  by  the  lord,  though  in  reality  they  abridge  the 
common  and  make  it  less  sufficient  for  the  commoners.  And  lastly,  by  statute 
29  Geo.  II.  c.  36,  and  31  Geo.  11.  c.  41,  it  is  particularly  enacted  that  any  lords 
of  wastes  and  commons,  with  the  consent  of  the  major  part  in  number  and 
value  of  the  commoners,  may  enclose  any  part  thereof  for  the  growth  of  timber 
and  underwood.' 

III.  The  third  species  of  disturbance,  that  of  ways,  is  very  similar  in  its 
nature  to  the  last ;  it  principally  happening  when  a  person  who  hath  a  right 
to  a  way  over  another's  grounds,  by  grant  or  prescription,  is  obstructed  by 
enclosures  or  other  obstacles,  or  by  plonghing  across  it;  by  which  means  he 
cannot  enioy  his  right  of  way,  or  at  least  not  in.so  commodious  a  manner  as 
he  might  have  done.  If  this  be  a  way  annexed  to  his  estate,  and  the  obstruc- 
tion is  made  by  the  tenant  of  the  land,  this  brings  it  to  another  species  of  injury; 
for  it  is  then  a  nuisance,  for  which  an  assize  will  lie,  as  mentioned  in  a  former 
chapter.(a;)  But  if  the  right  of  way  thus  obstinicted  by  the  tenant  be  only  in 
gross,  (that  is,  annexed  to  a  man's  person  and  unconnected  with  any  lands  or 
*242 1  **^°6^©^ts,)  or  if  the  obstruction  of  a  way  belonging  to  a  house  or  land 
^  is  made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturbance ; 
for  the  obstruction  of  a  way  in  gross  is  no  detriment  to  any  lands  or  tenements, 
and  therefore  does  not  fall  under  the. legal  notion  of  a  nuisance,  which  must  be 
laid  ad  nocumentum  liberi  tenementi;(y)  and  the  obstruction  of  it  by  a  stranger 
can  never  tend  to  put  the  right  of  way  in  dispute ;  the  remedy,  therefore,  for 

(»)  2  lort.  47ft.  (9)  V.  N.  B.  I8S. 

(•)  C.  13,  p.  218. 

'  As  the  lord  may  approve,  leaving  a  sufficiency  of  common,  the  commoner  abates  an 
erection  at  the  peril  of  an  action.  A  person  seised  in  fee  of  the  waste  may  approve, 
although  he  be  not  lord.  3  T.  R.  445.  But  there  can  be  no  approvement  against  the 
tenants  of  a  manor,  who  have  a  right  to  dig  gravel  in  the  wastes  and  take  estovers,  (2  T. 
R.  391,)  nor  against  common  of  turbury,  (1  Taunt.  435;)  and  although  the  lord  may 
approve  against  common  of  pastures,  by  20  Hen.  III.  c.  4,  ^  I"*  R*  411,  vet  there  may  be 
other  rights  of  common  against  which  he  cannot  approve.  6  T.  R.  741.  *  A  custom  for 
tenants  to  approve  by  the  lord's  consent  and  by  presentment  of  the  homage  does  not 
restrain  the  lord's  right  to  approve.  2  T.  R.  392,  n.  The  lord  may,  with  consent  of 
the  homage,  grant  part  of  the  soil  for  building,  if  the  exercise  of  tne  right  be  imme- 
morial, (5  T.  R.  417,  n. ;)  but  a  custom  for  the  lord  to  grant  leases  of  the  waste  without 
restriction  is  bad  in  point  of  law.    3  B.  &  A.  153. 

The  cultivation  of  common  lands,  and  the  enclosure  and  management  of  them,  are  now 
carried  on  under  private  acts  of  parliament,  subject  to  and  adopting  the  regulations  Uid 
down  in  the  13  Geo.  III.  e.  81  and  41  G^eo.  III.  c.  109,  which  are  mcorporated  into  all 
special  enclosure  acts. — Chittv. 

By  the  general  enclosure  acts,  (41  Geo.  III.  c.  109,  amended  byl  A^  2G^.  IV.  c.  23, 6  ft 
7  W.  IV.  c.  115,  and  3  &  4  Vict.  c.  31,)  it  is  particularly  enacteci  that  any  lords  of  wastes 
and  commons,  with  the  consent  of  two-third  parts  in  number  and  value  of  the  com- 
moners, may  enclose  any  part  thereof  for  the  growth  of  timber  and  underwood. — 
Stjswabt. 
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these  distorbanees  is  not  by  assize  or  any  real  action,  but  by  the  universal 
remedy  of  action  on  the  case  to  recover  damages.(^) 

rV.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenure,  or 
breaking  that  connection  which  subsists  betyreen  the  lord  and  his  tenant,  and  to 
which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be  wantonly 
disaolved  by  the  act  of  a  third  person.  To  have  an  estate  well  tenanted  is  an 
advantage  that  every  landlord  must  be  very  sensible  of;  and  therefore  the 
driving  away  of  a  tenant  from  off  his  estate  is  an  injury  of  no  small  conse- 
qaenee.  So  that  if  there  be  a  tenant  at  will  of  any  lands  or  tenements,  and  a 
stranger,  either  by  menaces  and  threats,  or  by  unlawful  distresses,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him  away,  or  inveigle 
him  to  leave  his  tenancy,  this  the  law  very  justly  construes  to  be  a  wrong  and 
injoiy  to  the  lord,(a)  and  gives  him  a  reparation  in  damages  against  the  offender 
by  a  special  action  on  the  case. 

v.  The  fifth  and  last  species  of  disturbance,  but  bv  fiir  the  most  considerable, 
IB  that  of  disturbance  of  patronage  i  which  is  a  hinderance  or  obstruction  of  a 
patron  to  present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  another  species  of  injury, 
called  %i6urpation ;  which  is  an  absolute  ouster  or  dispossession  of  the  patron, 
and  happens  when  a  stranger,  that  hath  no  right,  presenteth  a  clerk,  and  he  is 
thereupon  ^admitted  and  inBtituted.(6)  In  which  case  of  usurpation,  ri^oAo 
the  patron  lost  by  the  common  law  not  only  his  turn  of  presenting  pro  *■ 
hoc  vice^  but  also  the  absolute  and  perpetual  inheritance  of  the  advowson,  so 
that  he  could  not  present  a^ain  upon  the  next  avoidance,  unless  in  the  mean 
time  he  recovered  nis  right  oy  a  real  action,  viz.,  a  writ  of  right  of  adtx>w8on.(c) 
The  reason  given  for  his  losing  the  present  turn,  and  not  ejecting  the  usurper's 
dark,  was  that,  the  final  intent  of  the  law  in  creating  this  species  of  property 
being  to  have  a  fit  person  to  celebrate  divine  service,  it  preferred  the  peace  of 
the  church  (provided  a  clerk  were  once  admitted  and  instituted)  to  the  right  of 
any  patron  whatever.'  And  the  patron  also  lost  the  inheritance  of  his  advow 
Bon,  unless  he  recovered  it.  in  a  writ  of  right,  because  by  such  usurpation  he 
was  pat  out  of  possession  of  his  advowson,  as  much  as  when  by  actual  entrv 
and  oaster  he  is  disseised  of  lands  or  houses  -,  since  the  only  possession  of  which 
an  advowson  is  capable  is  by  actual  presentation  and  admission  of  one's  clerk. 
As,  therefore,  when  the  clerk  was  once  instituted  (except  in  the  case  of  the  king, 
where  he  must  also  be  inducted)(e2)  the  church  became  absolutely  fuU;  so  the 
QBnrper  by  such  plenarty,  arising  from  his  own  presentation,  became  in  fact 
ieised  of  the  advowson :  which  seisin  it  was  impossible  for  the  true  patron  to 
remove  by  any  possessory  action,  or  other  means,  during  the  plenarty  or  fulness 
of  the  church;  and  when  it  became  void  afresh,  he  could  not  then  present,  since 
another  had  the  right  of  possession.  The  only  remedy,  therefore,  which  the 
ptron  had  left,  was  to  try  the  mere  right  in  a  writ  of  right  of  advowson;  which 
IB  a  peculiar  writ  of  right,  framed  for  this  special  purpose,  but  in  every  other 
lespect  corresponding  with  other  writs  of  right  :(e)  and  if  a  man  recovered 
therein,  he  regained  the  possession  of  his  advowson,  and  was  entitled  to  present 
at  the  next  avoidancei(/}    But  in  order  to  such  recovery  he  must  allege  a  pre* 

«)HaLAnaLG.4a    1  BoU.  Abr.  106.  Mf.N.B.BO.      • 

r»)  Go.  utt.  asr.  io  ibu.  sa. 

[«)e]ie|».40. 

*  And  thi6  preference  of  the  peaoe  of  the  churoh  to  the  htigated  rights  of  patrons  was 
held  to  prevail  in  all  cases,  without  any  regard  to  infancy,  coverture,  or  any  such  like 
disability  of  the  patron ;  for  it  was  a  maxim  of  the  common  law  "  that  he  who  came  in 
hy  admission  ana  institution  came  in  by  a  judicial  act ;  and  the  law  presumes  that  the 
bishop  who  has  the  care  of  the  souls  of  all  within  his  diocese,  for  which  te  shall  answer 
at  his  fearful  and  final  account,  (in  respect  of  which  he  ought  to  keep  and  defend  them 
against  all  heretics  and  schismatics  and  other  ministers  of  the  devil,)  will  not  do  or 
assent  to  any  wrong  to  be  done  to  their  patronages,  which  is  of  their  earthly  possession, 
bat>  if  the  church  be  litigious,  that  he  will  inform  himself  of  the  truth  by  a  dcjure  paironaiudt 
•nd  80  do  right.''    6  Coke,  49.— Chitty. 
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sentation  in  himself  or  some  of  his  ancestors,  which  proves  him  or  them  to 
have  been  once  in  possession :  for,  as  a  grant  of  the  advowson,  daring  the  fi^- 
♦2441  ^®®®  ^^  church,  conveys  *no  manner  of  possession  for  the  present,  there- 
^  fore  a  purchasor,  until  he  hath  presented,  hath  no  actual  seisin  whereon 
to  ground  a  writ  of  right. (^V    Thus  stood  the  common  law. 

But,  bishops  in  antient  times,  either  by  carelessness  or  collusion,  frequently 
instituting  clerks  upon  the  presentation  of  usurpers,  and  thereby  defrauding  the 
real  patrons  of  their  right  of  possession,  it  was  in  substance  enacted  by  statute 
Westm.  2, 13  Bdw.  I,  c.  5,  §  2,  that  if  a  possessory  action  be  brought  within  sir 
months  after  the  avoidance,  the  patron  snail  (notwithstanding  such  usurpation 
and  institution)  recover  that  very  presentation ;  which  gives  back  to  him  the 
seisin  of  the  advowson.  Yet  still,  if  the  true  patron  omitted  to  bring  his  action 
within  six  months,  the  seisin  was  gained  by  the  usurper,  and  the  patron,  to 
recover  it,  was  driven  to  the  long  and  hazardous  process  of  a  writ  of  right.  To 
remedy  which,  it  was  further  enacted,  by  statute  7  Anne,  c.  18,  that  no  usurpation 
shall  displace  the  estate  or  interest  of  the  patron,  or  turn  it  to  a  mere  right;  but 
that  the  true  patron  may  present  upon  the  next  avoidance,  as  if  no  such  usurpa- 
tion had  happened.  So  that  the  title  of  usurpation  is  now  much  narrowed,  and 
the  law  stands  upon  this  reasonable  foundation ;  that  if  a  stranger  usurps  my  pre- 
sentation, and  1  do  not  pursue  my  right  within  six  months,  I  shall  lose  that  turn 
without  remedy,  for  the  peace  of  the  church  and  as  a  punishment  for  my  own 
li^glig^'^c©^  but  that  turn  is  the  only  one  I  shall  lose  thereby.  Usurpation  now 
gams  no  right  to  the  usurper  with  regard  to  any  future  avoidance,  but  only  to 
the  present  vacancy:  it  cannot  indeed  be  remedied  after  six  months  are  past; 
but  during  those  six  months  it  is  only  a  species  of  disturbance. 

Disturbers  of  a  right  of  advowson  may  therefore  be  these  three  persons :  the 
pseudo-patron,  his  clerk,  and  the  ordinary ;  the  pretended  patron,  by  presenting 
to  a  church  to  which  he  has  no  right,  and  therebjp-  making  it  litigious  or  dia- 
♦2451  P^**b^®5  *^®  clerk,  by  demanding  or  obtaining  institution,  *which  tends 
J  to  and  promotes  the  same  inconvenience;  and  the  ordinary,  by  refusing 
to  admit  the  real  patron's  clerk,  or  admitting  the  clerk  of  the  pretender.  These 
disturbances  are  vexatious  and  injurious  to  him  who  hath  the  right :  and  there- 
fore, if  he  be  not  wanting  to  himself,  the  law  (besides  the  writ  of  right  of  ad- 
vowsbfij  which  is  a  final  and  conclusive  remedy)  hath  given  him  two  inferior 
possessory  actions  for  his  relief;  an  assize  of  darrein  presentment,  and  a  writ  of 
quarfi  impedit;  in  which  the  patron  is  always  the  plaintiff,  and  not  the  clerk. 
For  the  law  supposes  the  injury  to  be  offered  to  nim  only,  by  obstructing  or 
refusing  the  admission  of  his  nominee ;  and  not  to  the  clerk,  who  hath  no  right 
in  him  till  institution,  and  of  course  can  suffer  no  injury. 

1.  An  assize  of  darrein  presentment,  or  last  presentation,  lies  when  a  man,  or 
his  ancestors,  under  whom  he  claims,  have  presented  a  clerk  to  a  benefice,  who 
is  instituted,  and  afterwards  upon  the  next  avoidance  a  stranger  presents  a 
clerk,  and  thereby  disturbs  him  that  is  the  real  patron.  In  which  case  the 
l^atron  shall  have  this  writ(A)  directed  to  the  sheriff  to  summon  an  assize  or 
jury,  to  inquire  who  was  the  last  patron  that  presented  to  the  church  now 
vacant,  of  which  the  plaintiff  complains  that  he  is  deforced  by  the  defendant : 
and,  according  as  the  assize  determines  that  question,  a  writ  shall  issue  to  the 
bishop;  to  institute  the  clerk  of  that  patron,  in  whose  favour  the  determination 
is  made,  and  also  to  give  damages,  in  pursuance  of  statute  Westm.  2, 13  Edw.  I. 
c.  5.  This  question,  it  is  to  be  observed,  wae,  before  the  statute  7  Anne  before 
mentioned,  entirely  conclusive  as  between  the  patron  or  his  heirs  and  a  stranger: 
for,  till  then,  the  mil  possession  of  the  advowson  was  in  him  who  presented  last 
and  his  heirs :  unless,  since  that  presentation,  the  clerk  had  been  evicted  within 
six  months,  or  the  rightful  patron  had  recovered  the  advowson  in  a  writ  of 
right;  which  is  a  title  superior  to  all  others.  But  that  statute  having  given  a 
fight  to  any  person  to  bring  a  quare  impedit,  and  to  recover  (if  his  title  be  good) 
*2461  ^notwithstanding  the  last  presentation,  by  whomsoever  *mado;  assizes 
^    of  darrein  presentment,  now  not  l^^^i^g  ^^  ^^7  ^^^^  conducive,  have  been 

(«)2Iiut867.  (»)F.N.]I.8L 
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totally  disused,  as  indeed  they  began  to  be  before  ;^  a  quare  impedit  being  more 
general,  and  therefore  a  more  usual  action.  For  the  assize  of  darrein  presentment 
fies  only  where  a  man  has  an  advowson  by  descent  from  his  ancestors ;  but  the 
writ  of  ^vare  impedit  is  equally  remediable  whether  a  man  claims  title  by  descent 
or  by  purchase.(i") 

2.  I  proceed  therefore,  secondly,  to  inquire  into  the  naturef/r)  of  a  writ  of 
qmre  impedit,  now  the  only  action  used  in  case  of  the  disturbance  of  .patron- 
age;" and  shall  first  premise  the  usual  proceedings  previous  to  the  bringing  of 
the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present  within 
six  calendar  months,^r)  otherwise  it  will  lapse  to  the  bishop.  But  if  the  pre- 
sentation be  made  within  that  time,  the  bishop  is  bound  to  admit  and  institute 
the  clerk,  if  found  sufficient  ;(m)  unless  the  church  be  Ml,  or  there  be  notice  of 
any  litigation.  For,  if  any  opposition  be  intended,  it  is  usual  for  each  party  to 
enter  a  caveat  with  the  bishop,  to  prevent  his  institution  of  his  antagonist's  clerk. 
An  institution  after  a  caveat  entered  is  void  by  the  ecclesiastical  law  ;(n)  but  this 
the  temporal  courts  pay  no  regard  to,  and  look  upon  a  caveat  as  a  mere  nullity.ro) 
Bat  if  two  presentations  be  offered  to  the  bishop  upon  the  same  avoidance,  tne 
chnrch  is  then  said  to  become  litigious;  and,  if  nothing  further  be  done,  the 
bishop  may  suspend  the  admission  of  either,  and  suffer  a  lapse  to  incur.  Yet  if 
the  patron  or  clerk  on  either  side  request  him  to  award  a  jus  patronatuSy  he  is 
bound  to  do  it.  A  jus  patronatus  is'a  commission  fh>m  the  bishop,  directed  usually 
to  his  chancellor  and  others  of  competent  learning :  who  are  to  summon  a  jury 
of  six  clergymen  and  six  laymen,  to  inquire  into  and  examine  who  is  r4c247 
the  *riffhtf3  patron  ;(j>)  and  if,  upon  such  inquiry  made  and  certificate  »■ 
thereof  returned  to  the  commissioners,  he  admits  and  institutes  the  clerk  of 
that  patron  whom  they  return  as  the  true  one,  the  bishop  secures  himseli*  at  all 
events  from  being  a  disturber,  whatever  proceedings  may  be  had  afterwards  in 
the  temporal  courts. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy  against  him  in  the 
spiritual  court,  denominated  a  duplex  querela  :{q)  which  is  a  complaint  in  the 
nature  of  an  appeal  from  the  ordinary  to  his  next  immediate  superior;  as  from 
a  bishop  to  the  archbishop,  or  from  an  archbishop  to  the  delegates ;"  and  if  the 
superior  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it  will  grant  in- 
stitution to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course ;  but  in  con- 
tested presentations  they  seldom  go  so  far;  for,  upon  the  first  delay  Qr  refusal 
of  the  bishop  to  admit  his  clerk,  the  patron  usually  brings  his  writ  of  quare  imr 
pedit  against  the  bishop,  for  the  temporal  injury  done  to  his  property  in  dis- 
turbing him  in  his  presentation.  And,  if  the  delay  arises  from  the  bishop  alone, 
as  upon  pretence  of  incapacity,  or  the  like,  then  he  only  is  named  in  the  writ ; 
but  if  there  be  another  presentation  set  up,  then  the  pretended  patron  and  his 
olerk  are  also  joined  in  the  action;  or  it  may  be  brought  against  tne  patron  and 
clerk,  leaving  out  the  bishop ;  or  against  the  patron  only.  But  it  is  most  ad- 
visable to  bnng  it  against  all  three  :  for  if  the  oishop  be  left  out,  and  the  suit 
be  not  determined  tul  the  six  months  are  past,  the  bishop  is  entitled  to  present 
by  lapse ;  for  he  is  not  party  to  the.  suit  ;(r)  but,  if  he  be  named,  no  lapse  can 
possibly  accrue  till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 
writ  be  brought  only  against  the  bishop  and  the  clerk,  the  suit  is  of  no  effect, 
and  the  writ  shall  abate  ;(s)  for  the  right  of  the  patron  is  the  principal  question 
in  the  cau8e.(t)  If  the  *clerk  be  left  out,  and  has  received  institution  r*248 
before  the  action  brought,  (as  is  sometimes  the  Case,)  the  patron  by  this    ^ 

0  2  Inst.  866.                                                          (9)  1  Bon,  16^  17. 
(*)  See  BoeweU'i  ciwe,  6  Bep.  48.                                (f)  Rrfd.  118. 
(>)  See  hock.  tt.  ch.  18.                                               (n  Oro.  Jao.  98. 
(•)  See  book  i.  ch.  11.                                               M  Hob.  810. 
(»)  1  Dorn,  207.                                                          (<)  7  Rep.  25. 
(•)  1  RoiL  Rep.  Igl. • 

*•^ow  abolished,  3  &  4  W.  IV.  c.  27,  b.  36.— Stewart. 

"  One  of  the  few  real  actions  which  still  remain  in  England. — Stewart. 

^  Now  to  the  Judicial  Ck)mmittee  of  the  Friy y  Council. — Stewart. 
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suit  may  recover  his  right  of  patronage,  but  not  the  present  torn ;  for  he  cannot 
have  judgment  to  remove  the  clerk,  unless  he  be  made  a  defendant,  and  party 
to  the  suit,  to  hear  what  he  can  allege  against  it.  For  which  reason  it  is  the 
safer  way  to  insert  all  three  in  the  writ. 

The  writ  of  quare  impedit{u)  commands  the  disturbers,  the  bishop,  the  pseudo- 
patron,  and  his  clerk,  to  permit  the  plaintiff  to  present  a  proper  pers9n  (without 
specifying  the  particular  clerk)  to  siich  a  vacant  church,  which  pertains  to  his 
patronage;  and  which  the  defendants,  as  he  alleges,  do  obstruct;  and  unless 
they  so  do,  then  that  they  appear  in  court  to  show  the  reason  why  they  hinder 
him. 

Immediately  on  the  suing  out  of  the  quare  impedit,  if  the  plaintiff  suspects 
that  the  bishop  will  admit  the  defendant's  or  any  other  clerk,  pending  the  suit, 
he  may  have  a  prohibitory  writ,  called  a  ne  admittas,(w)  which  recites  the  con- 
tention begun  in  the  king's  courts,  and  forbids  the  bishop  to  admit  any  clerk 
whatsoever  till  such  contention  be  determined.  And  if  tne  bishop  dotn,  after 
the  receipt  of  this  writ,  admit  any  person,  even  though  the  patron  s  right  may 
have  been  found  in  tk'  jure  patronatus,  then  the  plaintiff,  after  he  has  obtained 
judgment  in  the  qiLare  inipedit,  may  remove  the  incumbent,  if  the  clerk  of  a 
stranger,  by  writ  of  scire  facias  ;(x)  and  shall  have  a  special  action  against  the 
bishop,  called  a  quare  incumbravit,"  to  recover  the  presentation,  and  also  satis- 
faction in  damages  for  the  injury  done  him  by  encumbering  the  church  with  a 
clerk  pending  the  suit  and  after  t£e  ne  admittas  received.(y)  But  if  the  bishop 
has  encumbered  the  church  by  instituting  the  clerk  before  the  ne  admittas 
issued,  no  qtiare  incumbravit  lies ;  for  the  bishop  hath  no  legal  notice  till  the 
writ  of  ne  admittas  is  served  upon  *him."    The  patron  is  therefore  left 


*249] 


to  his  quare  impedit  merely,  which,  as  was  before  observed,  now   lies 


(since  the  statute  of  Westm.  2)  as  well  upon  a  recent  usurpation  within  six 
months  past,  as  upon  a  disturbance  without  any  usurpation  had. 

In  the  proceedings  upon  a  quare  impedit,  the  plaintiff  must  set  out  his  title  at 
length,  and  prove  at  least  one  presentation  in  himself,  his  ancestors,  or  those 
under  whom  he  claims ;  for  he  must  recover  by  the  strength  of  his  own  right, 
and  not  by  the  weakness  of  the  defendant's  ;(iS:)  and  he  must  also  show  a  disturb- 
ance before  the  action  brought.(a)  Upon  this  the  bishop  and  the  clerk  usually 
disclaim  all  title :  save  only  the  one  as  ordinary,  to  admit  and  institute,  and  the 
other  as  presentee  of  the  patron,  who  is  left  to  defend  his  own  right.  And 
upon  failure  of  the  plaintiff  in  making  out  his  own  title,  the  defendant  is  put 
upon  the  proof  of  his,  in  order  to  obtain  judgment  for  himself,  if  needful.  But 
if  the  right  be  found  for  the  plaintiff  on  the  trial,  three  further  points  are  also 
to  be  inquired :  1.  1£  the  church  be  full ;  and,  if  full,  then  of  wnose  presenta- 
tion :  for  if  it  be  of  the  defendant's  presentation,  then  the  clerk  is  removable  by 
writ  brought  in  due  time.  2.  Of  what  value  the  living  is :  and  this  in  order 
to  assess  the  damages  which  are  directed  to  be  given  by  the  statute  of 
Westm.  2.  3.  In  case  of  plenarty  upon  a  usurpation,  whether  six  calendar(6) 
months  have  passed  between  the  avoidance  and  the  time  of  bringing  the  action, 
for  then  it  would  not  be  within  the  statute,  which  permits  a  usurpation  to  be 
devested  by  a  quare  impedit  brought  infra  tempus  semestre.  So  that  plenarty  is 
still  *a  sufficient  bar  in  an  action  of  quare  impedit  brought  above  six  months 
after  the  vacancy  happens ;  as  it  was  universally  by  the  common  law,  however 
early  the  action  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right  and  hath  commenced  his  action 

♦2501    "^  ^^^  time,  then  he  diall  have  *jud^ment  to  recover  the  presentation, 

•J    and  if  the  church  be  full  by  institution  of  any  clerk,  to  remove  him ; 


*)  f .  N.  B.  82.  (•)  Vangh.  7, 8. 

>Or.N.B.87.  OHob^lW. 

*)2Std.0A.  (»)8Iii0t.8Ql. 
V)  T.  N.  B.  48. 


i 


"  Thia  writ  is  now  abolished,  by  3  A  4  W.  IV.  c.  27,  b.  36.— Stewart. 

^  Yet  it  is  said  that  if  the  bishop  encumbers  when  no  queers  impedit  is  pending,  and  no 
debate  for  the  church,  quare  incuamrawL  lies.    N.  N.  Ill,  a.,  citea  Com.  Pig.  Q;uaTe  Incumf 
IravU, — Chittt, 
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unless  it  were  filled  pendente  lite  by  lapse  to  the  ordinary,  he  not  being  a  party 
to  the  suit;  in  which  case  the  plaintiff  loses  his  presentation  pro  hoc  vice,  but 
shall  recover  two  years'  full  value  of  the  church  from  the  defendant,  the  pre- 
tended patron,  as  a  satisfaction  for  the  turn  lost  by  his  disturbance;  or  in  case 
of  insolvency  the  defendant  shall  be  imprisoned  for  two  years.(c)  But  if  the 
church  remains  still  void  at  the  end  of  the  suit,  then  whichever  party  the  pre* 
sentation  is  found  to  belong  to,  whether  plaintiff  or  defendant,  shall  have  a 
writ  directed  to  the  bishop  ad.  admittendum  cleri€um,(d)  reciting  the  judgment 
of  the  court,  and  ordering  him  to  admit  and  institute  the  clerk  of  the  prevailing 
party;  and  if  upon  this  order  he  does  not  admit  him,  the  patron  may  sue  the 
oishop  in  a  wnt  of  qtuire  nan  €uimi8ity(e)  and  recover  ample  satisfaction  in 
damages. 

Besides  these  possessory  actions,  there  may  be  also  had  (as  hath  before  been 
JDcidentally  mentioned)  a  writ  of  right  of  advowson,  which  resembles  other  writs 
of  right ;  the  only  distinguishing  advantage  now  attending  it  being  that  it  is 
more  conclusive  than  a  quare  impedit,  since  to  an  action  of  quare  impedit  a 
recovery  had  in  a  writ  of  ri^ht  may  be  pleaded  in  bar." 

There  is  no  limitation  with  regard  to  the  time  within  which  any  i^tiona 
toaehing  advowsons  are  to  be  brought ;  at  least,  none  later  than  the  times  of 
JSichard  I.  and  Henrv  III. :  for  bv  statute  1  Mar.  st.  2,  c.  5,  the  statute  of 
limitations,  32  Hen.  VIII.  c.  2  is  declared  not  to  extend  to  any  writ  of  right 
of  advowson,  quare  impedit,  or  assize  of  darrein  presentment,  or  jtts  'patronatus. 
And  this  upon  very  good  reason :  because  it  may  very  easily  happen  that  the 
title  to  an  advowson  may  not  come  in  question,  nor  the  right  have  opportunity 
to  be  tried,  within  sixty  years,  which  is  the  longest  period  of  limitation  assi^ed 
by  the  statute  of  Henry  VIII.  For  Sir  Edward  Coke(/)  tells  us  that  there 
was  a  parson  of  one  of  his  ^churches  that  had  been  incumbent  there  rMc-t 
above  Hfly  years;  nor  are  ihstanoes  wanting  wherein  two  successive  ^ 
incumbents  have  continued  for  upwards  of  a  hundred  years.(^)  Had  therefore 
the  last  of  these  incumbents  been  the  clerk  of  a  usurper,  or  had  he  been  pre- 
sented by  lapse,  it  would  have  beein  necessary  and  unavoidable  for  the  patron, 
in  case  of  a  dispute,  to  have  recurred  back  above  a  century  in  order  to  have 
shown  a  clear  title  and  seisin  by  presentation  and  admission  of  the  prior  incum- 
bent. But  though,  for  these  reasons,  a  limitation  is  highly  improbable  with 
respect  only  to  the  length  of  time,  yet,  as  the  title  of  advowson  is,  for  want  of 
some  limitation,  rendered  more  precarious  than  that  of  any  other  hereditament, 
(especially  since  the  statute  of  queen  Anne  hath  allowed  possessory  actions 
to  be  brought  upon  any  prior  presentation,  however  distant,)  it  might  not 
perhaps  be  amiss  if  a  limitation  were  established  with  respect  to  the  number  of 
avoidances,  or,  rather,  if  a  limitation  were  compounded  of  the  length  of  time 
and  the  number  of  avoidances  together:  for  instance,  if  no  seisin  were 
admitted  to  be  alleged  in  any  of  these  writs  of  patronage  after  sixty  years 
and  three  avoidances  were  past.^* 

!•)  Stat  WMtn.  2,  IS  Sdw.  L  c.  5,  {  8.  (')  Two  gncoeMlTe  incombenteof  the  rectory  of  ChelsfleU- 

•)  r.  N.  B.  88.  (WiNhFamboroiigh,  is  Kent,  contlniied  one  hundred  and  oim 

•)  IUd.47.  yeanyofwhom  the  jbnner  w««  admitted  in  16(H),  the  latter 

/)  1  loBt.  m.  in  1700,  and  died  in  1761. 

"The  writ  of  right  of  advowaon  has  been  abolished,  3  &  4  W.  IV.  c.  27,  b.  36.— 

STKITAftT. 

^  A  quare  m^MdU  lies  for  a  church,  an  hospital,  and  a  donative ;  and,  by  the  equitv  of 
the  statute  of  Westminster,  it  lies  for  prebends,  chapels,  vicarages.  3  T.  R.  650.  Wiues's 
Bep.  608.  2  Boll.  Ahr.  380.  This  action  may  be  brought  by  the  king  in  right  of  his 
crown,  or  on  a  title  by  lajps^  by  a  common  parson,  or  b^  several  who  have  the  same  titles 
by  an  executor  or  admimstrator.  To  maintain  the  action,  there  must  be  a  disturbance; 
as,  if  brought  by  a  purchaser,  he  may  allege  a  presentation  in  him  from  whom  he  pur- 
chased the  same.  Stra.  1007.  1  Hen.  Bla.  376,  530.  If  there  are  distinct  patrons  or  aa 
advowson  in  one  and  the  same  church,  as  where  one  has  the  first  portion  and  another 
the  second,  he  who  is  disturbed  may  have  a  quare  impedit^  (3  T.  R.  646;)  and  if  there  are 
distinct  patrons  and  incumbents,  so  that  the  church  is  divided  into  moieties,  he  who  is 
distarbed  shall  have  the  writ.  10  Rep.  136.  5  Rep.  102.  1  Inst.  18,  a.  4  Rep.  75.  And 
if  the  right  of  nomination  is  in  one,  and  that  of  presentation  in  another,  the  quart  in^Mdu 
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In  a  writ  of  quare  impedit,  which  is  almost  the  only  real  action  that  remains 
in  common  use^  and  Also  in  the  assize  of  darrein  presentmenty  and  writ  of  right^ 
the  patron  only,  and  not  the  clerk,  is  allowed  to  sue  the  disturber.  But,  by 
virtue  of  several  acts  of  parliament,(A)  there  is  one  species  of  presentations,  in 
which  a  remedy,  to  be  sued  in  the  temporal  courts,  is  put  into  the  hands  of  the 
clerks  presented,  as  well  as  of  the  owners  of  the  advowson.  I  mean  the  pi*©- 
sentation  to  such  benefices  as  belong  to  Eoman  Catholic  patrons  j  which,  accord- 
ing to  their  several  counties,  are  vested  in  and  secured  to  the  two  universities 
of  this  kingdom.  And  particularly  by  the  statute  of  12  Anne,  st.  2,  c.  14,  s.  4, 
ft  new  method  of  proceeding  is  provided ;  viz.,  that,  besides  the  writs  of  quare 
impedit,  which  the  universities  as  patrons  are  entitled  to  bring,  they,  or  their 
♦2621  ^^®^^^>  ™*y  ^®  **  liberty  to  file  a  bill  *in  equity  against  any  person  pre- 
^  senting  to  such  livings,  and  disturbing  their  right  of  patronage,  or  his 
eestuy  que  trust,  or  any  other  person  whom  they  have  cause  to  suspect ;  in  order 
to  compel  a  discovery  of  any  secret  trusts,  for  the  benefit  of  papists,  in  evasion 
of  those  laws  whereby  this  right  of  advowson  is  vested  in  those  learned  bodies ; 
And  also  (by  the  statute  11  Geo.  II.  c.  17)  to  compel  a  discovery  whether  any 
grant  or  conveyance,  said  to  be  made  of  such  advowson,  were  made  bona  fide  to  a 
protestant  purchaser,  for  the  benefit  of  protestants,  and  for  a  Ml  consideration; 
without  which  requisites  every  such  grant  and  conveyance  of  any  advowson  or 
Avoidance  1^  absolutely  null  and  vojd.  This  is  a  particular  law,  and  calculated 
ibr  a  particular  purpose :  but  in  no  instance  but  this  does  the  common  law  permit 
the  Clerk  himself  to  interfere  in  recovering  a  presentation  of  which  he  is  after- 
wards to  hare  the  advantage.  For  besides  that  he  has  (as  was  before  observed) 
no  temporal  right  in  him  till  after  institution  and  induction,  and,  as  he  there- 
/ore  can  suffer  no  wrong,  is  consequently  entitled  to  no  remedy;  this  exclusion 
of  the  clerk  from  being  plaintiff  seems  also  to  arise  from  the  very  great  honour 
and  regard  which  the  law  pays  to  his  sacred  function.  For  it  looks  upon  the 
cure  of  souls  as  too  arduous  and  important  a  task  to  be  eagerly  sought  for  by 
any  serious  clergyman ;  and  therefore  will  not  permit  him  to  contend  openly  at 
law  for  a  charge  and  trust  which  it  presumes  he  undertakes  with  diffidence. 

But  when  the  clerk  is  in  full  possession  of  the  benefice,  the  law  gives  him  the 
same  possessory  remedies  to  reeover  his  glebe,  his  rents,  his  tithes,  and  other 
ecclesiastical  dues,  by  writ  of  entry,  assize,  ejectment,  debt,  or  trespass,  (as  the 
case  may  happen,)  which  it  furnishes  to  the  owners  of  lay  property.  Yet  he 
Hball  not  have  a  writ  of  right,  nor  such  other  similar  writs  as  are  grounded  upon 

(A)Stat8Jae.I.e.5.    1 W.  and  M.  e.  2fl.    12  Anll^  st.  2,  c  14.    11  G«o.  IL  o.  17. 

will  lie  by  the  person  Jiaving  the  nomination  against  the  person  who  has  the  presenta- 
tion and  obstructs  the  right.  3  T.  R.  651.  ]B^t.  506,  b.  If  there  are  two  or  more 
tenants  in  common,  or  joint-tenants,  they  must  join  in  a  qvutre  mp&Ut  of  an  advowson, 
for  it  is  an  entire  thine ;  and  one  of  them  cannot  have  a  qwxre  impecSt  of  a  moiety  or  of  a 
third  or  fourth  part  of  an  advowson  of  a  church,  but  they  must  all  join ;  though  it  is 
otherwise  of  coparceners,  for  if  they  do  not  agree  the  eldest  shall  have  the  presentation. 
Bro.  Joinder  in  Action,  103.  But  where  A.  and  B.  were  the  grantees  of  the  next  avoid- 
ance of  a  church,  and  before  any  avoidance  A.  released  his  interest  to  B.,  and  then  the 
church  became  void,  it  was  holden  that  B.  alone  should  present  to  the  church,  and  if  be 
De  disturbed  might  bring  a  qvare  impedit  in  his  own  name  only.  Cro.  Eliz.  GOO,  If  the 
suit  be  by  an  executor  or  administrator,  upon  an  avoidance  in  the  life  of  the  testator,  an 
allegation  of  the  disturbance  in  the  life  of  the  testator  is  sufficient.  R.  Sav.  95. '  Lutw.  2. 
See  also,  as  to  the  right  of  the  executor  to  bring  this  action,  Vin.  Abr.  Executors,  P.  pi. 
7.  Latch,  168,  169.  Sir  W.  Jones,  175.  Poph.  190.  1  Ventr.  30.  As  the  defendant  is 
considered  an  actor  in  a  quare  impediU  he  may  make  up  the  issues,  (Tidd.  Prac.  793,)  and 
may  have  a  trial  by  proviso,  although  the  plaintiff  has  not  committed  any  laches  in  pro- 
ceeding to  trial.    lb.  820. — Chittt. 

And  this  Uteration  in  the  law  recommended  by  the  learned  commentator  has  recently 
been  carried  into  effect  by  stat.  3  &  4  W.  IV.  c.  27,  by  which  (s.  30)  it  is  enacted  that  no 
advowson  shall  be  recovered  after  three  incumbencies  occupying  a  period  of  sixty  years' 
adverse  possession :  incumbencies  after  lapse  are  to  be  reckoned  within  the  period,  but 
not  incumbencies  after  promotion  to  bishoprics,  (s.  31;)  and  no  advowson  shall  be 
recovered  after  one  hundred  years'  adverse  possession,  although  three  incumbencies 
bave  not  elapsed.  S.  33. — Stewart. 
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the  mere  right;  because  he  hath  not  in  him  the  entire  fee  and  ri^bt,(t)  but  he  Is 
entitled  to  a  special  remedy  called  a  writ  of  juris  utrum,  which  is  sometimes 
rtyled  the  parson's  writ  of  right,(A:)  *being  the  highest  writ  which  he  r*253 
can  have.(0  This  lies  for  a  parson  or  prebendary  at  common  law,  and  *■ 
for  a  vicar  by  statute  14  Edw.  III.  c.  17,  and  is  in  the  nature  of  an  assize,  to 
inquire  whether  the  tenements  in  question  are  frankalmoign  belonging  to  the 
church  of  the  demandant,  or  else  the  lay  fee  of  the  tenant.(m)  And  thereby 
the  demandant  may  recover  lands  and  tenements,  belonging  to  the  church, 
which  were  alienated  by  the  predecessor;  or  of  which  he  was  disseised;  or 
which  were  recovered  against  him  by  vendict,  confession,  or  default,  without 
praying  in  aid  of  the  patron  and  ordinary ;  or  on  which  any  person  has  intruded 
since  the  predecessor's  death.(n)  But  since  the  restraining  statute  of  13  Eliz. 
c.  10,  whereby  the  alienation  of  the  predecessor,  or  a  recovery  suffered  by  him 
of  the  lands  of  the  church,  is  declared  to  be  absolutely  void,  this  remedy  is  of  ^ 
TCiy  little  use,  unless  where  the  parson  himself  has  been  deforced  for  more  than 
twenty  years  ;(o)  for  the  successor,  at  any  competent  time  after  his  accession 
to  the  benefice,  may  enter^  or  bring  an  ejectment." 


CHAPTER  XVII. 
OF  INJUBIBS  PROCEEDING  FROM,  OR  AFFECTING,  THE  CROWN. 

^Having  in  the  nine  preceding  chapters  considered  the  injuries,  or  r  4:054 
private  wrongs,  that  may  be  offered  by  one  subject  to  another,  all  of  •■ 
which  are  re<u'es8ed  by  the  command  and  authority  of  the  kinff,  signified  by  his 
ori^nal  writs  returnable  in  the  several  courts  of  justice,  which  thence  derive  a 
jonBdiction  of  examining  and  determining  the  complaint;  I  proceed  now  to 
ioqnire  into  the  mode  of  redressing  those  injuries  to  which  the  crown  itself  is  a 
party:  which  injuries  are  either  where  the  crown  is  the  aggressor,  and  which 
therefore  cannot  without  a  solecism  admit  of  the  same  kind  of  remedy  ;(a)  or 
else  is  the  sufferer,  and  which  then  are  usually  remedied  by  peculiar  forms  of 
proceee,  appropriated  to  the  royal  prerogative.  In  treating  therefore  of  these, 
we  will  consider  first  the  manner  of  redressing  those  wrongs  or  injuries  which 
a  subject  may  suffer  from  the  crown,  and  then  of  redressing  those  which  the 
crown  may  receive  from  a  subject. 

L  That  the  king  can  do  no  wrong,  is  a  necessary  and  fundamental  principle 
of  the  English  constitution ;  meaning  only,  as  has  formerly  been  observed,^6) 
that,  in  the  first  place,  whatever  may  be  amiss  in  the  conduct  of  public  affairs 
is  not  ^chargeable  personally  on  the  king;  nor  is  he,  but  his  ministers,  r^coee 
accountable  for  it  to  the  people ;  and,  secondly,  that  the  prerogative  of  ■- 
the  crown  extends  not  to  do  any  injury;  for,  being  created  for  the  benefit  of 
the  people,  it  cannot  be  exerted  to  their  prejudice.((;)  Whenever  therefore  it 
happens  that,  by  misinformation,  or  inadvertence,  the  crown  hath  been  induced 
V)  mvade  the  private  rights  of  any  of  its  subjects,  though  no  action  will  lie 
against  the  80vereign,(^)  (for whosbtfll command  the kingr)(6)  yet  the  law  hath 
foroished  the  sulgect  with  a  decent  and  respectful  mode  of  removing  that  inva- 
^^n,  by  informing  the  king  of  the  true  state  of  the  matter  in  dispute :  and,  as 


I  r.  N.  a  40.  (•)  Bro.  Abr.  ttt.  petition,  12;  tit.  pnngaUm,  S. 

I  Booth,  221.  (»)  Book  L  eh.  7,       

ir.Nrk48.  (^PIowil.48r. 


221.  (»>  Book  L  eh.  7,  pp.  U^-MA, 

MPIowil.48r. 

[•)  finch,  L.  Sa. 


)r.N7B.48,4».  l* 


221. 


"  It  ifl  now  formally  abolished,  3  &  4  W.  IV.  o.  27,  s.  36.  Until  recently,  defendants  in 
sctionB  of  qfwtre  mpfdU  were  not  liable  for  the  payment  of  coets,  and  the  patrons  were 
thereby  sometimes  deterred  from  proaecuting  their  rights,  (Edwards  i».  Bishop  of  Exe- 
ter, 6  Bingh.  N.  0.  146 ;)  hut  now,  by  stat.  4  &  5  W.  I V.  o.  39,  plaintifQi  are  enabled  to 
recover  their  fall  costi.^SnirAar. 
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it  presumes  that  to  know  of  any  injury  and  to  redress  it  are  inseparable  in  the 
royal  breast,  it  then  issues  as  of  coarse,  in  the  king's  own  name^  his  orders  to 
his  iudffes  to  do  jastice  to  the  party  aggrieved. 

The  distance  between  the  sovereign  and  his  subjects  is  such,  that  it  rarely  can 
happen  that  any  personal  ii^'ury  can  immediately  and  directly  proceed  from  the 
prince  to  any  private  man ;  and,  as  it  can  so  seldom  happen,  the  law  in  decency 
supposes  that  it  never  will  or  can  happen  at  all ;  because  it  feels  itself  incapable 
of  furnishing  any  adequate  remedy,  without  infnnging  the  dignity  and  destroy- 
ing the  sovereigntv  of  the  royal  person,  by  setting  up  some  superior  power  with 
authority  to  call  him  to  account.  The  inconveniency  therefore  of  a  mischief 
that  is  barely  possible  is  (as  Mr.  Locke  has  ob8erved)(/)  well  recompensed  by 
the  peace  of  the  public  and  security  of  the  government,  in  the  person  of  the 
^  chief  magistrate  being  set  out  of  the  reach  of  coercion.  But  injuries  to  the 
rights  of  property  can  scarcely  be  committed  by  the  crown  without  the  inter- 
vention of  its  officers ;  for  whom  the  law  in  matters  of  right  entertains  no 
respect  or  delicacy,  but  ftrrnishes  various  methods  of  detecting  the  errors  or 
misconduct  of  those  agents,  by  whom  the  king  has  be^i  deceived  and  induced 
to  do  a  temporary  injustice. 

*2561  *The  common-law  methods  of  obtaining  possession  or  restitution  from 
J  the  crown,  of  either  real  or  personal  property,  are,  1.  By  petition  de  droit, 
or  petition  of  right :  which  is  said  to  owe  its  original  to  king  Edward  the 
First.(^)  2.  By  monstrans  de  droit,  manifestation  or  plea  of  right :  both  of  which 
may  be  preferred  or  prosecuted  either  in  the  chancery  or  exchequer.(A)  The 
former  is  of  use,  where  the  king  is  in  full  possession  of  any  hereditaments  or 
chattels,,  and  the  petitioner  suggests  such  a  right  as  controverts  the  title  of  the 
crown,  grounded  on  facts  disclosed  in  the  petition  itself;  in  which  case  he  must 
be  careral  to  state  truly  the  whole  title  of  tne  crown,  otherwise  the  petition  shall 
abate  ;(t)  and  then,  upon  this  answer  being  endorsed  or  underwritten  by  the 
king,  sod  droit  fait  al  partie,  (let  right  be  done  to  the  party,)( J)  a  commission 
shall  issue  to  inquire  of  the  truth  of  this  suggestion  :(A:)  after  the  return  of 
which,  the  king's  attorney  is- at  liberty  to  plead  in  bar;  and  the  merits  shall  be 
determined  upon  issue  or  demurrer,  as  in  suits  between  subject  and  subiect. 
Thus,  if  a  disseisor  of  lands  which  are  holden  of  the  crown  dies  seised  without 
any  heir,  whereby  the  king  is  prima  facie  entitled  to  the  lands,  and  the  posses- 
sion is  cast  on  him  eiifeher  hy  inquest  of  office,  or  by  act  of  law  without  anjr  office 
found ;  now  the  disseisee  shall  have  remedy  by  petition  of  right,  suggesting  the 
title  of  the  crown,  and  his  own  superior  riffht  before  the  disseisin  made.(/)  But 
where  the  right  of  the  party,  as  well  as  the  richt  of  the  crown,  appears  upon 
record,  there  the  party  shall  have  monstrans  de  aroiY,  which  is  putting  in  a  claim 
of  rijght  grounded  on  facts  already  acknowledged  and  established,  and  praying 
the  judgment  of  the  court,  whether  upon  those  facts  the  king  or  the  subject 
hath  the  right.  As  if,  in  the  case  before  supposed,  the  whole  special  matter  is 
found  by  an  inquest  of  office,  (as  well  the  disseisin,  as  the  dying  without  ah 
heir,)  the  party  grieved  shall  have  monstrans  de  droit  at  the  common  law.(m) 
4(2571  ^^^  ^  ^  seldom  happens,  and  '''the  remedy  hj  petition  was  extaremely 
^  tedious  and  expensive,  that  by  monstrans  was  much  enlarged  and  ren- 
dered almost  universal  oy  several  statutes,  particularly  86  £dw.  III.  c.  18,  and 
2  &  8  Edw.  YI.  c.  8,  which  also  allow  ixxqmsiticms  of  office  to  be  traversed  or 
denied  wherever  the  riffht  of  a  subject  is  concerned,  except  in  a  very  few  case8.(ii) 
These  proceedings  are  had  in  the  petty-ba^  office  in  the  court  of  chancery;  and, 
if  upon  either  of  them  the  right  be  determined  against  the  crown,  the  judgment 
is,  quod  manus  domini  regis  amoveantur  et  possessio  restituatur  petenti,  salvo  jure 
domini  fegis;ip)  which  last  clause  is  always  added  to  judgment  against  the 
king,(/>)  to  whom  no  laches  is  ever  imputed,  and  whose  right  Ttill  some  late 
irtatutes)(g)  was  never  defeated  by  any  limitation  or  length  of  time.    And  by 

(n  On  Govt.  p.  S,}  206.  (>)  Bro.  Abr.  tit.  jmMUor,  SO.    4Bep.68. 

C#)  Bro.  Abr.  tit  ^rero^tvc;  2.  Rtc  Abr.  tit  «mr,  8.  (•)4Rep.&6. 

(»)  BUn.  009.  (•)  BMn.  008. 

h  Ftaieh,  ^  2IM.  M  2  lut.  606.    BMt  &itr.  40. 


(-^  Stat.  Tr.TiL  184.  (f>)  Finch,  L.  4 

)«)liUn.aoe.   AM^Bntr.4«l.  (fl) 81  Jm. I. a 2.  •a«D^ni.«.Ml 
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gnch  judgment  the  crown  is  instantly  out  of  possession  :(r)  so  that  there  needs 
not  the  indecent  interposition  of  his  own  officers  to  transfer  the  seisin  from  the 
king  to  the  party  aggrieved. 

U.  The  methods  of  redressing  snch  injaries  as  the  crown  may  receive  from 
the  subject  are, — 

1.  By  such  usual  common-law  actions  as  are  consistent  with  the  royal  pre- 
rogative and  dignity.  As  therefore  the  king,  hy  reason  of  his  legal  tibiquilj^, 
cannot  be  disseised  or  dispossessed  of  any  real  property  which  is  once  vested  m 
him,  he  can  maintain  no  action  which  supposes  a  dispossession  of  the  plaintiff; 
sach  as  an  assize  or  an  ejectment  ;(5y  but  ne  may  bring  a  quare  impedit,(t)  which 
always  supposes  the  complainant  to  be  seised  or  possessed  of  the  advowson  j  and 
he  mav  prosecute  this  writ,  like  every  other  by  him  brought,  as  well  in  the 
king's  Dench(tt)  as  the  common  pleas,  or  in  whatever  court  he  pleases.  So,  too, 
he  may  brinff  an  action  of  trespass  for  taking  awav  his  goods  -,  but  such  actions 
are  not  nsual  (though  in  strictness  maintainable)  for  breaking  his  close,  or  other 
injury  done  upon  his  soil  or  possession. (w?)  It  would  be  equally  tedious 
♦and  difficult,  to  run  through  everv  minute  distinction  that  might  be*  r»258 
gleaned  from  our  antient  books  with  regard  to  this  matter;  nor  is  it  in    L 

any  degree  necessary,  as  much  easier  and  more  effectual  remedies  are  usually 
obtained  by  such  prerogative  modes  of  process  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  in^isition,  or  inquest  of  office  ;  which  is  an  inquiry  made  by 
the  king's  officer,  his  sheriff,  coroner,  or  escheator,  virtute  officii^  or  by  writ  to 
them  sent  for  that  purpose,  or  by  commissioners  specially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  possession  of  lands  or  tenements,  goods 
or  chattels.(a:)  This  is  done  by  a  jury  of  no  determinate  number,  being  either 
twelve,  or  less,  or  more.  As,  to  inquire  whether  the  king's  tenant  for  life  died 
seised,  whereby  the  reversion  accrues  to  the  kin^ ;  whether  A.,  who  held  im- 
mediately of  the  crown,  died  without  heirs,  in  which  case  the  lands  belong  to 
the  king  by  escheat;  whether  B.  be  attainted  of  treason,  whereby  his  estate  is 
forfeited  to  the  crown ;  Whether  C,  who  has  purchased  lands,  be  an  alien, 
which  is  another  cattse  of  forfeiture;  whether  v.  be  an  idiot  a  natimtate,  and 
therefore,  together  with  his  lands,  appertains  to  the  custody  of  the  king ;  and 
other  questions  of  like  import,  concerning  both  the  circumstances  of  the  t4)nant 
and  the  value  or  identity  of  the  lands.  These  inquests  of  office  were  more 
frequently  in  practice  than  at  present  during  the  continujance  of  the  military 
tenures  among  us ;  when,  upon  the  death  of  every  one  of  the  king's  tenants,  an 
inquest  of  office  was  held,  called  an  inquisitio  post  mortem,  to  inquire  of  what 
lands  he  died  seised,  who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
king  to  his  marriage,  wardship,  relief,  primerseisiny  or  other  advantages,  as  the 
circumstances  of  the  case  might  turn  out.  To  superintend  and  regulate  these 
inquiries,  the  court  of  wards  and  liveries  was  instituted  by  statute  32  Hen.  YIII. 
c  46,  which  was  abolished  at  the  restoration  of  king  Charles  the  Second, 
tog^her  with  the  oppressive  tenures  upon  which  it  was  founded. 

'With  regard  to  other  matters,  the  inquests  of  office  still  remain  in  r*2oi) 
force,  and  are  taken  upon  proper  occasions;  being  extended  not  only  to    ■- 

[•)  Finch,  Ii.4B».  OOBro.  Abr.  tit.  prerog.  180.    f.  N.  B.  M.    Tear-book« 

•)  fooAbr.  tit  jmnvatfM,  89.  4  H«a.  IV.  4. 

«)V.N.B.32,  Orincfa,!..  883,834, 826. 

[•)  DyvenyUikie'mrUt,  c  bank  U  roy.  ^ 

>  But  this  objection  to  an  ejectment  does  not  seem  to  apply  where  the  king  is  lessor  oj 
tkepkMff;  for  it  is  the  lessee,  and  not  the  lessor,  who  is  supposed  by  the  legal  fiction  to  be 
ousted;  and  it  is  held  that  where  the  possession  is  not  actually  in  the  kin^,  but  in  lease 
to  another,  then,  if  a  stranger  enter  on  the  lessee,  he  gains  possession  without  taking 
the  reversion  out  of  the  crown,  and  majr  have  his  ejectment  to  recover  the  possession  if 
he  be  afterwards  ousted,  because  there  is  a  possession  in  jmSy  and  not  in  the  king,  and 
*hat  possession  is  not  privileged  by  prerogative.  Hence  it  follows  that  the  king's  lessee 
may  likewise  have  an  ejectment  to  punish  the  trespasser  and  to  recover  the  possession 
which  was  taken  from  him.    2  Leon.  206.    Cro.  Eliz.  331.    Adams  on  IJectm.  72.— 

CfllTTT 
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lands,  but  also  to  goods  and  chattels  personal,  as  in  the  case  of  wreck,  treasure- 
trove,  and  the  like;  and  especially  as  to  forfeitures  for  oflfences.  For  every 
jury  which  tries  a  man  for  treason  or  felony,  every  coroner's  inquest  that  sits 
upon  a  felo  de  se  or  one  killed  by  chance-medley,  is,  not  only  with  regard  to 
chattels,  but  also  as  to  real  interests  in  all  respects,  an  inquest  of  office ;  and 
if  they  find  the  treason  or  felony,  or  even  the  flight,  of  the  party  accused, 
(though  innocent,)  the  king  is  thereupon,  by  virtue  of  this  office  found,  entitled 
to  have  his  forfeitures;  and  also,  in  case  of  chance-medley,  he  or  his  grantees 
are  entitled  to  such  things,  by  way  of  deodand,  as  have  moverf  to  the  death 
of  the  party. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to  give 
the  king  his  right  by  solemn  matter  of  record,  without  which  he,  in  general, 
can  neither  take  nor  part  from  any  thing.(y)  For  it  is  a  part  of  the  liberties 
of  England,  and  greatly  for  the  safety  of  the  subject,  that  the  king  may  not 
enter  upon  and  seize  any  man's  possession  upon  bare  surmises  without  the  in- 
tervention of  a  jury.(2;)  It  is,  however,  particularly  enacted  by  the  statute  of 
33  Hen.  YIII.  c.  20,  that  in  case  of  attainder  ^r  hi^h  treason  the  king  shall 
have  the  forfeiture  instantly,  without  any  inquisition  of  office.  And  as  the 
king  hath  (in  general)  no  title  at  all  to  any  property  of  this  sort  before  office 
found,  therefore,  by  the  statute  18  Hen.  VI.  c.  6,  it  was  enacted,  that  all  letters- 
patent  or  grants  of  lands  and  tenements  before  office  found,  or  returned  into 
the  exchequer,  shitU  be  void.  And,  by  the  bill  of  rights  at  the  revolution,- 1 
W.  and  M.  st.  2,  c.  2,  it  is  declared  that  all  grants  and  promises  of  fines  and  for- 
feitures of  particular  persons  before  conviction  (whicn  is  Here  the  inquest  of 
office)  are  illegal  and  void ;  which,  indeed,  was  the  law  of  the  land  in  the  reign 
of  Edward  the  Third.(a) 

*2601  *With  regard  to  real  property,  if  an  office  be  found  for  the  king,  it 
-'  puts  him  in  immediate  possession,  without  the  trouble  of  a  formal  entry, 
providea  a  subject  in  the  like  oaefe  would  have  had  a  right  to  enter;  and  the 
king  shall  receive  all  the  mesne  or  intermediate  profits  from  the  time  his  title 
accrued.(ft)  As,  on  the  other  hand,  by  the  articuli  super  carta8y(c)  if  the  king's 
escheator  or  sheriff  seize  lands  into  the  king's  hand  without  cause,  upon  taking 
them  out  of  the  king's  hand  again  the  party  shall  have  the  mesne  profits  re- 
stored to  him. 

In  order  to  avoid  the  possession  of  the  crown,  acquired  by  the  finding  of 
such  office,  the  subject  may  not  only  have  his  petition  of  right,  which  discloses 
new  facts  not  found  bv  the  office,  and  his  monstrans  de  droits  which  relies  on  the 
facts  as  found ;  but  also  he  may  (for  the  most  part)  traverse  or  deny  the  matter 
of  fact  itself,  and  put  it  in  a  course  of  trial  by  the  common-law  process  of  the 
court  of  chancery :  yet  still,  in  some  special  cases,  he  hath  no  remedy  left  bat 
a  mere  petition  of  right.({2)  These  traverses,  as  well  as  the  monstrans  de  droit, 
were  greatly  enlarged  and  regulated  for  the  benefit  of  the  subject  by  the 
statutes  before  mentioned,  and  others.fe)  And  in  the  traverses  thus  given  by 
statute,  which  came  in  the  place  of  the  old  petition  of  right,  the  party  tra- 
versing is  considered  aa  the  plaintifE',(/)  and  must  therefore  make  out  hid  own 
title,  as  well  as  impeach  that  of  the  crown,  and  then  shall  have  judgment  quod 
manus  domini  regis  amoveantur,  dhc. 

3.  Where  the  crown  hath  unadvisedly  granted  any  thing  by  letters-patent 
which  opght  not  to  be  granted,(^)  or  where  the  patentee  nath  done  an  act 
*2611  ^^^^  amounts  to  a  forfeiture  of  '^the  grant,(A)  the  remedy  to  repeal  the 
-'  patent  is  by  a  writ  of  scire  facias  in  chanoery.(t)  This  may  be 
brought,  either  on  the  part  of  the  king,  in  order  to  resume  the  thing  granted ; 
or,  if  the  grant  be  injurious  to  the  subject,  the  king  is  bound  of  right  to 
)>ermit  him  (upon  his  petition)  to  ufle  his  royal  name  for  repealing  the  patent  in 

(V)  Finch,  L.  8L  («)  Stat.  M  Sdw.  HI.  e.  IS.   80  Sdw.  HI.  e.  ML  9  *  S  Mv. 

(«)  aUb.  Hirt.  £xdh.  18S.  Eti^UI.  TI.o.8. 

r«)i1nat48.  (T)  Law  of  Nid  Prioi,  SOI,  902. 

(»)  FiDflh,  L.  826.  326.  fr)  See  book  IL  oh.  8L 
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(•)  2K  Kdw.  I.  et.  a,  e.  12i  (*)  Dyer,  IM. 
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a  scire  facias,(k)  And  bo  also,  if  upon  office  untruly  found  for  the  king  ho 
grants  the  land  over  to  another,  he  who  is  grieved  thereby  and  traverses  the 
office  itself  is  entitled,  before  issue  joined,  to  a  scire  facias  against  the  patentee 
in  order  to  avoid  the  grant. (Z^ 

4.  An  information  on  behali  of  the  orown,  filed  in  the  exchequer  by  the  king's 
attorney-general,  is  a  method  of  suit  for  recovering  money  or  other  chattels,  or 
for  obtaining  satisfaction  in  damages  for  any  personal  wrong(m)  committed  in 
the  lands  or  other  possessions  of  the  crown.  It  differs  from  an  information 
filed  in  the  court  of  king's  bench,  of  which  we  shall  treat  in  the  nezt  book,  in 
that  this  is  instituted  to  redress  a  private  wrong,  by  which  the  property  of  the 
crown  is  affected ;  that  is  calculated  to  punish  some  public  wron^,  or  heinous 
misdemeanour  in  the  defendant.  It  is  grounded  on  no  writ  under  seal,  but  merely 
on  the  intimation  of  the  king's  oflScer,  the  attorney-general,  who  "  gives  the 
(t>art  to  understand  and  be  informed  of"  the  matter  in  question :  upon  which 
the  pai'ty  is  put  to  answer,  and  trial  is  had,  as  in  suits  oetween  subject  and 
sabjoct.  The  most  usual  informations  are  those  of  intrusion  and  debt:  intrusion^ 
for  any  trespass  committed  on  the  lands  of  the  crown,(n)  as  by  entering  thereon 
without  title,  holding  over  after  a  lease  is  determined,  taking  the  profits,  cutting 
down  timber,  or  the  like ;  and  debty  upon  any  contract  for  moneys  aue  to  the  king, 
or  for  any  forfeiture  due  to  the  crown  upon  the  breach  of  a  penal  statute.  This 
is  most  commonly  used  to  recover  forfeitures  occasioned  by  transgressing  those 
laws  which  are  enacted  for  the  establishment  *and  support  of  the  reve-  r*2A2 
nae;  others,  which  regard  mere  matters  of  police  and  public  convenience,  *• 
being  asually  lefl  to  be  enforced  by  common  informers,  in  the  qui  tarn  informa- 
tions or  actions,  of  which  we  have  formerly  spoken.(o)  But  after  the  attorney- 
general  has  informed  upon  the  breach  of  a  penal  law,  no  other  information  can 
be  received.(|>)  There  is  also  an  information  in  rem,  when  any  goods  are  sup- 
posed to  become  the  property  of  the  crown,  and  no  man  appears  to  claim  them, 
or  to  dispute  the  title  of  the  king.  As  antiently  in  the  case  of  treasjire-trove, 
wrecks,  waifs,  and  estrays,  seised  by  the  king's  officer  for  his  use.  IJpon  such 
AfHsore  an  information  was  usually  filed  in  the  king's  exchequer,  and  thereupon 
a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and  claim  the  effects; 
and  at  the  same  time  there  issiled  a  commission  of  appraisement  to  value  the 
g(K)d8  in  the  officer's  hands ;  after  the  return  of  which,  and  a  second  proclama- 
tion had,  if  no  claimant  appeared,  the  goods  were  supposed  derelict,  and  con- 
demned to  the  use  of  the  crown. (^)  And  when,  in  later  times,  forfeitures  of  the 
goods  thenkselves,  as  well  as  personal  penalties  on  the  parties,  were  inflicted  by 
act  of  parliament  for  transgressions  against  the  laws  of  the  customs  and  excise, 
the  same  process  was  adopted  in  order  to  secure  such  forfeited  goods  for  the 
pnblic  nse,  though  the  offender  himself  had  escaped  the  reach  of  justice. 

5.  A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  king, 
against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  inquire  by 
what  aathority  he  supports  his  claim,  in  order  to  determine  the  right.(r)  It 
lies  also  in  case  of  non-user  or  long  neglect  of  a  franchise,  or  mis-user  or  abuse 
of  it;  being  a  writ  commanding  the  defendant  to  show  by  what  warrant  he  ex- 
ercises such  a  franchise,  having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  neglect  or  abuse.'    This  was  originally  returnable  before  the  king's  justices 


i 


0  Bro.  Abr.  UL  Kbrt  Jkdaa,  m,  U6w  (p)  Hutb.  901. 

'^)lloor.  376.  (ff)  ODb.  Ulrt.  at  non.  a  u. 

OCro.Jacaia.    1  Leon. 48.    8a^fL40.  («-)  Viiioh»  L. 822.   2IiMt.28S. 


*  It  must  not  be  forgotten  that,  although  it  la  said  the  writ  of  quo  warranto  lies  against 
bim  who  claims  or  usurps  any  office,  a  limitation  is  implied  by  the  fact  that  it  is  in  the 
nature  of  a  writ  of  right  far  the  king.  Upon  this  principle,  when  an  application  was  made 
for  a  quo  warranto  information  to  try  the  validity  of  an  election  to  the  office  of  church- 
warden, lord  Kenyon  said  that  this  was  not  a  usurpation  on  the  rights  or  prerogatives 
of  the  crown,  for  which  only  the  old  writ  of  quo  warranto  lay ;  and  that  an  information 
in  nature  of  a  quo  warranto  could  only  be  granted  in  such  oases.  4  T.  R.  381.  See  also  2 
Stra.  1196.  Bott.  pi.  107.  And  the  writ  was  also  refused  in  a  case  of  forfeiture  of  a 
recorder's  place.    2  Stra.  819.— Chittt. 
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*2631  ^^  Westminster  ;(a)  but  afterwards  only  *before  the  justices  in  eyre,  by 
J  virtue  of  the  statutes  of  quo  warranto,  6  Edw.  I.  c.  1,  and  18  Edw.  I.  st, 
2  ;(t)  but  since  those  justices  have  given  place  to  the  kind's  temporary  commis- 
sioners of  assize^  the  judges  on  the  several  circuits,  this  branch  of  the  statutes 
hath  lost  its  eflRect  ;(w)  and  writs  of  quo  warranto  (if  brought  at  all)  must  now 
be  prosecuted  and  determined  before  the  king's  justices  at  Westminster.  And 
in  case  of  judgment  for  the  defendant,  he  shall  have  an  allowance  of  his  fran- 
chise ;  but  in  case  of  judgment  for  the  king,  for  that  the  party  is  entitled  to  no 
such  franchise,  or  hath  disused  or  abused  it,  the  franchise  is  either  seised  into 
the  king's  hands,  to  be  granted  out  again  to  whomever  he  shall  please;  or,  if  it 
be  not  such  a  franchise  as  may  subsist  in  the  hands  of  the  crown,  there  is  merely 
judgment  of  ouster,  to  turn  out  the  party  who  usurped  it.(ip) 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the  nature  of  a  writ  of 
right)  is  final  and  conclusive  even  against  the  crown.(a:)  Which,  together  with 
the  length  of  its  process,  probably  occasioned  that  disuse  into  which  it  is  now 
fallen,  and  introouced  a  more  modem  method  of  prosecution,  by  information 
filed  in  the  court  of  king's  bench  by  the  attorney-general,  in  the  nature  of  a 
writ  of  quo  warranto;  wherein  the  process  is  speedier,  and  the  judgment  not 
quite  so  decisive.  This  is  properly  a  criminal  method  of  prosecution,  as  well  to 
punish  the  usurper  by  a  fine  for  the  usurpation  of  the  fi^nchise,  as  to  oust  him, 
or  seise  it  for  the  crown  ;  but  hath  long  been  applied  to  the  mere  purposes  of 
trying  the  civil  right,  seising  the  franchise,  or  ousting  the  wrongful  possessor; 
the  fine  being  nominal  only. 

Ihiring  the  violent  proceedings  that  took  place  in  the  latter  end  of  the  reign 
of  king  Charles  the  Second,  it  was,  among  other  things,  thought  expedient  to 
new-model  most  of  the  corporation-towns  in  the  kingdom ;  for  whicn  purpose 
♦2641  ^^^y  ^^  those  *bodies  were  persuaded  to  surrender  their  charters,  and 
J  informations  in  the  nature  of  quo  warranto  were  brought  against  others, 
upon  a  supposed,  or  frequently  a  real,  forfeiture  of  their  franchises  by  neglect  or 
aouse  of  them.  And  the  consequence  was,  that  the  liberties  of  most  of  them 
were  seised  into  the  hands  of  the  king,  who  granted  them  fresh  charters,  with 
such  alterations  as  were  thought  expedient ;  and,  during  their  state  of  anarchy, 
the  crown  named  all  their  magistrates.  This  exertion  of  power,  though  per- 
haps in  aummojure  it  was  for  the  most  part  strictly  legal,  gave  a  great  and  jurt 
alarm ;  the  new-modelling  of  all  corporations  being  a  very  large  stride  towards 
establishing  arbitrary  power;  and  therefore  it  was  thought  necessary  at  the 
devolution  to  bridle  this  branch  of  the  prerogative,  at  least  so  far  as  regarded 
the  metropolis,  by  statute  2  W.  and  M.  c.  8,  which  enacts,  that  the  franchises  of 
the  city  of  London  shall  never  hereafter  be  seised  or  forejudged  for  any  for- 
feiture or  misdemeanour  whatsoever. 

This  proceeding  is,  however,  now  applied  to  the  decision  of  corporation  dis- 
putes between  party  and  party,  without  any  intervention  of  the  prerogative, 
by  virtue  of  the  statute  9  Anne,  c.  20,  which  permits  an  information  in  nature  of 
quo  warranto  to  be  brought  with  leave  of  the  court,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same,  (who  is  then  styled  the  relator,)  against  any 
person  usurping,  intruding  into,  or  unlawfully  holding  any  firanchise  or  office  in 
any  city,  borough,  or  town  corporate ;  provides  for  its  speedy  determination ; 
and  directs  that,  if  the  defendant  be  convicted,  judgment  of  ouster  (as  well  as  a 
fine)  may  be  given  against  him,  and  that  the  relator  shall  pay  or  receive  costs 
according  to  Sue  event  of  the  suit.' 


I 


Old  Nat.  Krar.  Ibl.  107,  edit.  19U.  (»)  Cro.  Jao.  2M.   lShow.2S0. 

3  lost.  498.   Kaat.  Jkotr.  640.  (')lSid.86.   2  Show.  47.   12  Mod.  226. 

>}  2  lust  4M. 

•  ThiB  Statute,  with  regard  to  costs,  extends  only  to  cases  inhere  the  title  of  a  person 
to  be  a  corporate  officer — as  mayor,  bailiff,  or  freeman — is  in  question  ;  but  an  infbrmn 
tion  to  tiy  the  right  of  holding  a  court  is  not  within  it,  but  stands  upon  the  common  Iaw 
only,  and,  being  a  proseciJtion  in  the  name  of  the  king,  no  costs  are  ^iven.  1  Burr.  41)2. 
The  court  of  King's  Bench,  having  a  discretionary  power  of  granting  informations  in  the 
nature  of  quo  warranto,  had  long  ago  established  a  general  rule  to  guide  their  discretion. 
•  -viz.,  not  to  allow  in  any  case  an  information  in  the  nature  of  quo  warranto  against  any 
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6.  The  writ  of  mandamti8(y')  is  also  made,  by  the  same  statate  9  Anne,  c.  20,  a 
most  Ml  and  effectual  remedy,  in  the  first  place,  for  refusal  of  admission  where 
a  person  is  entitled  to  an  office  or  place  in  any  such  corporation ;  and,  secondly, 
for  wrongftil  removal,  when  a  person  is  legally  possessed.  *These  are  r*9p5 
injuries,  tor  which  though  redress  for  the  party  interested  may  be  had  1-  *"  *' 
by  assise,  or  other  means,  yet  as  the  franchises  concern  the  public,  and  may 
affect  the  administration  of  justice,  this  prerogative  writ  also  issues  from  the 
court  of  king's  bench ;  commanding,  upon  good  cause  shown  to  the  court,  tho 
party  complaining  to  be  admitted  or  restored  to  his  office.  And  tho  statute  re- 
quires, that  a  return  be  immediately  made  to  the  first  writ  of  mandamus;  which 
return  may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his  antagonist 
ma^  reply,  take  issue,  or  demur,  and  the  same  proceedings  may  be  had,  as  if  an 
action  on  the  case  had  been  brought,  for  making  a  false  return;  and,  after  judg- 
ment obtained  for  the  prosecutor,  he  shall  have  a  peremptory  writ  of  mandamus 
to  compel  his  admission  or  restitution;  which  latter  (in  case  of  an  action)  is 
effected  by  a  writ  of  re8titution.(2:)  •  So  that  now  the  writ  of  mandamus^  in  cases 
within  this  statute,  is  in  the  nature  of  an  action ;  whereupon  the  party  applying 
and  succeeding  may  be  entitled  to  costs,  in  case  it  be  the  franchise  of  a  citizen, 
bnrgess,  or  freeman  ;{a)  and  also,  in  general^  a  writ  of  error  may  be  had  there- 
apon.(ft) 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute  11 
Creo.  I.  c.  4,  in  case  within  the  regular  time  no  election  shall  be  made  of  the 
mayor  or  other  chief  officer  of  any  city,  borough,  or  town  corporate,  or  (being 
made)  it  shall  afterwards  become  void;  requiring  the  electors  to  proceed  to 
election,  and  proper  courts  to  be  held  for  admitting  and  swearing  in  the  magis- 
trates so  respectively  chosen.* 

(f)  See  page  110.  (•)  Stat  12  Geo.  TO.  c.  21. 

(■)  11  Bap.  79.  (»)  1  P.  Wms.  861. 

person  who  had  been  twentv  years  in  the  possession  of  his  franchise,  (see  4  Burr.  1962 ,) 
but,  having  reason  to  consider  this  too  extensive  a  limit,  they  resolved  upon  a  new  rule, 
—viz.,  not  to  allow  such  an  information  aeainst  any  person  who  had  b^n  six  years  in 
possession.  4  T.  R.  284.  The  legislature,  however,  thinking  this  too  sudden  a  change 
m  the  practice  of  the  court,  and  because  it  did  not  extend  to  informations  filed  by  the 
attorney-general,  enacted,  by  32  Geo.  III.  c.  58,  that  to  any  information  in  the  nature 'of 
qtio  warranto,  for  the  exercise  of  any  corporate  office  or  franchise,  the  defendant  might 
plead  that  he  had  been  in  possession  of,  or  had  executed,  the  office  for  six  years  or  more. 
And,  bv  s.  3,  no  defendant  shall  be  affected  by  any  defect  in  the  title  of  the  person  from 
whom  he  derived  his  right  and  title,  if  that  person -had  been  in  the  undisturbed  exercise 
of  his  office  or  fhinchise  six  years  previous  to  the  filing  of  the  information.  A  title  to 
one  office  which  is  a  qualification  to  hold  another  is  not  within  this  clause.    2  M.  A^  S. 

71.— CfllTTY. 

But,  by  statute  32  Qeo.  III.  c.  58,  no  member  or  officer  of  any  town  corporate  shall  be 
disturbed  in  the  enjoyment  of  his  offio6  or  franchise  which  he  has  ei\joved  for  six  years, 
whether  the  information  in  the  nature  of  a  quo  warranto  is  exhibitea  by  leave  of  the 
oonrt  or  on  behalf  of  the  crown  by  rirtue  of  the  royal  prerogative.  And,  by  the  recent 
statutes  7  W.  IV.  and  1  Vict.  c.  78  and  6  4  7  Vict.  c.  89,  the  application  to  the  court  for 
the  purpose  of  calling  upon  any  person  to  show  by  what  warrant  he  claims  to  exercise 
the  office  of  mayor,  alderman,  or  burgess,  in  any  borough  within  the  Municipal  Corpo- 
ration Act,  must  be  made  within  twelve  months  after  the  election  of  the  defendant,  or 
the  time  at  which  he  became  disqualified. — Stewart., 

*  Besides  the  cases  arising  in  corporations,  writs  of  mandamus  have  bean  granted  to 
admit  prebendaries,  (Stra.  159,)  an  apparitor-general,  (Stra.  897,)  parish  clerks,  (Say,  R, 
159.  Oowp.  371,}  and  sextons.  2  Lev.  18.  1  Ventr.  143.  So  to  admit  scavengers,  &g., 
(ib.  2  T.  K.  181 ;)  to  restore  a  schoolmaster  of  a  grammar-echool  founded  by  the  crown. 
8tra.  58.  So  to  restore  a  member  of  a  university  who  had  been  improperly  suspended 
from  his  degrees.  In  like  manner,  a  mandamus  vrill  lie  to  compel  a  dean  and  chapter 
to  fill  up  a  vacancy  among  canons-residentiary,  (IT.  R.  652;)  so  to  the  ecclesiastical 
court,  (1  Tentr.  115 ;)  so  to  grant  the  probate  of  a  will  to  an  executor.  1  Ventr.  335. 
So  a  mandamus  liea  to  the  judge  of  the  prerogative  court  of  Canterbury  to  grant 
uiministration  to  the  husband  of  the  wife's  estate  when  the  husband  has  done  nothing 
to  depart  from  his  right.  Stra.  891,  1118.  A  mandamus  will  lie  to  justices  to  nominate 
overseers  of  the  poor,  although  the  time  mentioned  in  the  43  Eliz.  has  expired.  Stra. 
1123.    So  to  appoint  a  surveyor  of  the  highways  where  the  justices  had  not  appointed 
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TVe  have  now  gone  through  the  whole  circle  of  cml  injuries,  and  the  redresa 
which  the  laws  of  England  have  anxiously  provided  for  each^  In  which  the 
student  cannot  hut  observe  that  the  main  difacultj  which  attends  their  discus- 
sion arises  from  their  great  variety,  which  is  apt  at  our  first  acquaintance  to 
breed  a  confusion  of  ideas,  and  a  kind  of  distraction  in  the  memory :  a  difficulty 
*2661  ^^^  ^  little  increased  '"by  the  veij  immethodical  arrangement  in  which 
^  thev  are  delivered  to  us  by  our  antient  writers,  and  the  numerous  terms 
of  art  in  which  the  language  of  our  ancestors  has  obscured  them.  Terms  of 
art  there  will  unavoidably  be  in  all  sciences ;  the  easy  conception  and  thorough 
comprehension  of  which  must  depend  upon  frequent  and  familiar  use ;  and  the 
more  subdivided  any  branch  of  science  is,  the  more  terms  must  be  used  to  ex- 
press the  nature  of  these  several  subdivisions,  and  mark  out  with  sufficient 
precision  the  ideas  they  are  meant  to  convey.  But  I  trust  that  this  difficulty , 
nowever  great  it  may  appear  at  first  view,  will  shrink  to  nothing  upon  a  nearer 
and  more  frequent  approach,  and  indeed  be  rather  advantageous  than  of  any 
disservice,  by  imprinting  on  the  student's  mind  a  clear  and  distinct  notion  of  the 
nature  of  these  several  remedies.  And,  such  as  it  is,  it  arises  principally  from 
the  excellence  of  our  English  laws ;  which  adapt  their  redress  exactly  to  the 
circumstances  of  the  injury,  and  do  not  furnish  one  and  the  same  action  for 
different  wrongs,  which  are  impossible  to  be  brought  within  one  and  the  same 

at  the  time  mentioned  in  the  statute  13  Geo.  III.  c.  78,  (4  East,  132 ;)  so  to  sign  and 
allow  a  poor's  rate,  absolute  in  the  first  instance,  (Say,  B.  loO;)  so  to  admit  a  copyholder, 
directed  to  the  lord  of  the  manor,  (2  T.  R.  197,  484.  6  £ast^  431 ;)  so  also  to  the  lord  to 
hold  and  the  burgesses  to  attend  a  court,  to  present  the  conveyances  of  burgage-tene- 
mente.    1  Wils.  283.    1  Bla.  Rep.  60.    BuU.  N.  P.  200. 

Where  it  does  not  Ue, — It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the  par^ 
applying  has  no  other  specific  legal  remedy.  1  T.  R.  404.  3  T.  R.  652.  See  Doug.  526. 
Thus,  it  does  not  lie  to  a  bishop  to  license  a  curate  of  a  curacy  which  had  been  twice 
augmented  by  queen  Anne's  bounty,  where  the  right  of  appointing  was  claimed  by  two 
several  parties  and  there  had  been  cross-nominations,  because  the  party  had  another 
specific  remedy  by  quare  impedU.  So  a  mandamus  does  not  lie  to  the  governor  and  com- 
pany of  the  Bank  of  England  to  transfer  stock,  because  the  party  has  his  remedy  by 
assumpsit,  (Doug.  523;)  nor  to  insert  certain  persons  in  a  poor's  rate,  although  the  oom- 
mission  is  alleged  to  have  been,  to  prevent  their  having  votes  for  members  of  parliament. 
Stra.  1259.  The  court  will  not  award  a  mandamus  for  the  licensing  of  a  public  house, 
(Stra.  881.  Stra.  R.  217;)  nor  to  compel  admission  to  the  degree  of  a  barrister  (Doug. 
^53)  or  doctor  of  civil  law  as  an  advocate  of  the  court  of  arches,  (8  East,  213,)  (the  only 
mode  of  appeal  is  to  the  twelve  judges;)  nor  to  compel  any  of  the  inns  of  court  to  admit 
a  person  as  a  student,  or  to  assien  reasons  for  refusing  to  admit  him,  ( Wooler  vs.  Society 
of  Lincohi's  Inn,  King's  Bench,  Mich.  T.  1825,  4  B.  &  C.  5  Dowl.  &  Ryl. ;)  nor  for  a 
fellow  of  a  college,  where  there  is  a  visitor ;  nor  to  the  mayor  and  corporation  of  the  city 
of  London,  to  a^mit  a  person  to  the  office  of  auditor  who  had  served  it  three  years  suc- 
cessively, because  contrary  to  the  custom  of  the  city,  (1  T.  R.  423 ;)  nor  to  the  college  of 
physicians,  to  examine  a  doctor  of  physio  who  has  been  licensed  in  order  to  his  being 
admitted  a  fellow  of  the  college,  (7  T.  R.  282 ;)  nor  to  a  visitor  where  he  is  clearly  acting 
under  %  visitorial  authority,  (2  T.  R.  345  ;\  nor  to  res(ore  a  minister  of  an  endowed  dJa* 
sen  ting  meeting-house,  for  if  ne  has  been  oefore  regularly  admitted  he  may  try  his  right 
in  an  action  for  ponev  had  and  received.  2  T.  R.  198.  A  mandamus  Lb  granted  only 
for  public  persons  and  to  compel  the  performance  of  public  duties.  Hence  the  court 
will  not  grant  it  to  a  trading-corpor|htion  at  the  instance  of  one  of  its  members,  to  compel 
the  production  of  accounts  to  declare  a  dividend.  2  B.  &  A.  620.  5  B.  A^  A.  899.  The 
mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cognisance;  and  therefore,  where 
the  question  was  whether  a  parishioner  had  a  right  to  be  buried  in  a  churchyard  in  an 
iron  coffin,  which  was  a  new  and  unusual  mode,  the  court  refused  a  mandamus.  2  B.  ^ 
i.  80G.  The  court  have  no  power  to  grant  a  mandamus  to  justices  to  compel  them  to 
ome  to  a  particular  decision,  as,  to  make  an  order  of  maintenance  on  a  particular  parish. 
\he  admission  under  a  mandamus  gives  no  right,  but  only  a  legal  possession,  to  enable 
the  party  to  assert  his  right,  if  he  has  any.  Hence  non  fuil  electus  has  been  holdon  not  to 
be  a  good  return  to  a  mandamus  to  swear  in  a  church-warden,  (Stra»  894,  895,)  because  it 
is  directed  only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  inconvenience  can 
follow ;  for  if  the  party  has  a  right,  he  ought  to  be  admitted ;  if  he  haa  not,  the  admission 
will  do  him  no  gcnxL  Wherever  the  o&oer  is  but  ministerial,  he  is  to  execute  his  part, 
lei  the  consequence  be  what  ii  wilL  Stra.  896.— Ghittt. 
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descriptioii }  whereby  every  man  knows  what  satisfaction  he  is  entitled  to  expect 
from  the  courts  of  justice,  and  as  little  as  possible  is  lefl  in  the  breast  of  the 
jud^,  whom  the  law  appoints  to  administer  and  not  to  prescribe  the  remedy. 
And  I  may  venture  to  affirm  that  there  is  hardly  a  possible  injury,  that  can  be 
offered  either  to  the  person  or  property  of  another,  for  which  the  party  injured 
may  uot  find  a  remedial  writ,  conceived  in  such  terms  as  are  properly  and  sin- 
gafarly  adapted  to  his  own  particular  grievance. 

In  the  several  personal  actions  which  we  have  cursorily  explained,  as  debt, 
trespass,  detinue,  action  on  the  case,  and  the  like,  it  is  easy  to  observe  how  plain, 
perspicuous,  and  simple  the  remedy  is,  as  chalked  out  by  the  antient  common 
law.  In  the  methods  prescribed  for  the  recovery  of  landed  and  other  perma- 
nent property,  as  the  right  is  more  intricate,  the  feodal  or  rather  Norman  remedy 
bj  real  actions  is  somewhat  more  complex  and  difficult,  and  attended  with 
some  delays.  And  since,  in  order  to  obviate  those  difficulties  and  re-  ri^o^l 
trench  those  ^delays,  we  have  permitted  the  rights  of  real  property  to  I- 
be  drawn  into  question  in  mixed  or  personal  suits,  we  are  (it  must  be  owned) 
obliged  to  have  recourse  to  such  arbitrary  fictions  and  expedients,  that  unless  we 
had  developed  their  principles,  and  traced  out  their  progress  and  history,  our 
present  system  of  remedial  jurisprudence  (In  respect  of  landed  property)  would 
appear  the  most  intricate  and  unnatural  that  ever  was  adopted  by  a  free  and 
enlightened  people. 

But  this  intricacy  of  our  legal  process  will  be  found,  when  attentively  con- 
sidered, to  be  one  of  those  troublesome,  but  not  dangerous,  evils,  which  have 
their  root  in  the  frame  of  our  constitution,  and  which  therefore  can  never  be 
cored  without  hazarding  every  thing  that  is  dear  to  us.  In  absolute  govern- 
ments, when  new  arrangements  of  property  and  a  gradual  change  of  manners 
have  destroyed  the  ori^nal  ideas  on  which  the  laws  were  devised  and  esta- 
blished, the  prince  by  his  edict  may  promulge  a  new  code,  more  suited  to  the 
present  emergencies.  But  when  laws  are  to  be  framed  by  popular  assemblies, 
even  of  the  representative  kind,  it  is  too  herculean  a  task  to  begin  the  work  of 
legislation  afresh,  and  extract  a  new  system  from  the  discordant  opinions  ot 
more  than  five  hundred  counsellors.  A  single  lejdslator  or  an  enterprising 
sovereign,  a  Solon  or  Lycurgus,  a  Justinian  or  a  Frederick,  may  at  any  time 
form  a  concise,  and  perhaps  a  uniform,  plan  of  justice :  and  evil  betide  that 
presumptuous  subject  who  questions  its  wisdom  or  utility.  But  who  that  is 
acquainted  with  the  difficulty  of  new-modelling  any  branch  of  our  statute  laws 

! though  relating  but  to  roads  or  to  parish  settlements)  will  conceive  it  ever 
Ssasible  to  alter  any  fondamental  point  of  the  common  law,  with  all  its  append- 
ages and  consequents,  and  set  up  another  rule  in  its  stead?  When  therefore, 
by  the  gradual  influence  of  foreign  trade  and  domestic  tranquillity,  the  spirit  of 
oar  mihtary  tenures  be^an  to  decay,  and  at  length  the  whole  structure  was  re- 
moved, the  judges  quickly  perceived  that  the  forms  and  delays  of  the  old  feodal 
actions  (guarded  with  their  several  outworks  of  essoins,  vouchers,  aid-pray- 
ers, and  a  hundred  other  formidable  intrenchments)  were  ill  suited  to  that 
*more  simple  and  commercial  mode  of  property  which  succeeded  the  r«268 
former,  and  required  a  more  speedy  decision  of  right,  to  facilitate  ex-  ^ 
change  and  alienation.  Yet  they  wisely  avoided  soliciting  any  great  legislative 
revolution  in  the  old-established  forms,  which  might  have  been  productive  of 
consequences  more  numerous  and  extensive  than  the  most  penetrating  genius 
could  foresee }  but  left  them  as  they  were,  to  languish  in  obscurity  and  oblivion, 
and  endeavoured  by  a  series  of  minute  contrivances  to  accommodate  such  per- 
sonal actions,  as  were  then  in  use,  to  all  the  most  useflil  pun>oses  of  remedial 
justice :  and  where,  through  the  dread  of  innovation,  they  hesitated  at  going  so 
far  as  perhaps  their  good  sense  would  have  prompted  them,  they  left  an  open- 
ing for  the  more  liberal  and  enterprising  judges,  who  have  sat  in  our  courts  of 
equity,  to  show  them  their  error  by  supplying  the  omissions  of  the  courts  of 
iaw.  And,  since  the  new  expedients  have  been  refined  by  the  practice  of  more 
than  a  century,  and  are  sufficiently  known  and  understood,  they  in  general 
answer  the  purpose  of  doing  speedy  and  substantial  justice,  much  better  than 
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could  now  be  effected  by  any  great  fundamental  alterations.  The  only  difficulty 
that  attends  them  arises  from  their  fictions  and  circuities :  but,  when  ^  nee  we 
have  discovered  the  proper  clew,  that  labyrinth  is  easily  pervaded.  Our  system 
of  remedial  law  resembles  an  old  Gothic  castle,  erected  in  the  days  of  chivalry, 
but  fitted  up  for  a  modem  inhabitant.  The  moated  ramparts,  the  embattled 
towers,  and  the  trophied  halls,  are  magnificent  and  venerable,  but  useless,  and 
therefore  neglected.  The  inferior  apartments,  now  accommodated  to  daily  use, 
are  cheerful  and  commodious,  though  their  approaches  may  be  winding  and 
difficult. 

In  this  part  of  our  disquisitions  I  however  thought  it  my  duty  to  unfold,  as 
far  as  intelligibly  I  could,  the  nature  of  these  real  actions,  as  well  as  of  personal 
remedies.  And  this  not  only  because  they  are  still  in  force,  still  the  law  of  the 
land,  though  obsolete  and  disused,  and  may  perhaps,  in  their  turn,  be  hereafter, 
with  some  necessary  corrections,  called  out  again  into  common  use ;  but  also 
*26Q1  ^^^^'^^j  ^^  *  sensible  *writer  has  well  observed,(2r)  "whoever  considers 
-I  how  great  a  coherence  there  is  between  the  several  parts  of  the  law,  and 
how  much  the  reason  of  one  case  opens  and  depends  upon  that  of  another,  will, 
I  presume,  be  far  from  thinking  any  of  the  old  learning  useless,  which  will  so 
much  conduce  to  the  perfect  understanding  of  the  modem."  And,  besides,  I 
should  have  done  great  injustice  to  the  founders  of  our  legal  constitution,  had  I 
led  the  student  to  imagine  that  the  remedial  instruments  of  our  law  were  origin- 
ally contrived  in  so  complicated  a  form  as  we  now  present  them  to  his  view : 
had  I,  for  instance,  entirely  passed  over  the  direct  and  obvious  remedies  by 
assizes  and  writs  of  entry,  and  only  laid  before  him  the  modem  method  of 
prosecuting  a  writ  of  ejectment. 


CHAPTER  XVIII. 


01   THE  PURSUIT  OF  REMEDIES  BY  ACTION;    AND  FIRST  OF  THE 

ORIGINAL   WRIT. 

5,^2 YQ-|  *Having,  under  the  head  of  redress  by  suit  in  courts,  pointed  out  ii^the 
^  preceding  pages,  in  the  first  place,  the  nature  and  several  species  of  courts 
of  justice,  wherein  remedies  are  administered  for  all  sorts  of  private  wrongs; 
and,  in  the  second  place,  shown  to  which  of  these  courts  in  particular  applica- 
tion must  be  made  for  redress,  according  to  the  distinction  of  injuries,  or,  in 
other  words,  what  wrongs  are  cognizable  by  one  court,  and  what  by  another;  1 
proceeded,  under  the  title  of  injuries  cognizable  by  the  courts  of  common  law,  to 
define  and  explain  the  specifical  remedies  by  action  provided  for  every  possible 
degree  of  wrong  or  injury,  as  well  such  remedies  as  are  dormant  and  out  of  use 
as  those  which  are  in  every  day's  practice,  apprehending  that  the  reason  of  the 
one  could  never  be  clearly  comprehended  without  some  acquaintance  with  the 
other;  and  I  am  now,  in  the  last  place,  to  examine  the  manner  in  which  these 
several  remedies  are  pursued  and  applied  by  action  in  the  courts  of  common 
law ;  to  which  I  shall  afterwards  suDjoin  a  brief  account  of  the  proceedings  in 
courts  of  equity. 

In  treating  of  remedies  by  action  at  common  law,  I  shall  confine  myself  to 
the  modem  method  of  practice  in  our  courts  of  judicature.  For  though  I 
thought  it  necessary  to  throw  out  a  few  observations  on  the  nature  of  real 
*'>T['\  ^^^^^^^>  however  *at  present  disused,  in  order  to  demonstrate  the 
"  -'  coherence  and  uniformity  of  our  legal  constitution,  and  that  there  was 
no  injury  so  obstinate  and  inveterate  but  which  might  in  the  end  be  eradicated 
by  some  or  other  of  those  remedial  writs ;  ^et  it  would  be  too  irksome  a  task 
to  perplex  both  -my  readers  and  myself  with  explaining  all  the  rules  of  pro- 

(i)  Hawk.  Abr.  Co.  Utt  prat 
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ooeding  in  those  obBolete  acdona,  whicb  are  frequently  mere  positive  establish- 
ments, forma  et  figura  j%idiciij  and  conduce  very  little  to  illustrate  the  reason 
and  faiidamental  grounds  of  the  law.  Wherever  I  apprehend  they  may  at  all 
conduce  to  this  end,  I  shall  endeavour  to  hint  at  them  incidentally. 

What,  therefore,  the  student  may  expect  in  this  and  the  succeeding  chapters 
iBj  an  account  of  the  method  of  proceeding  in  and  prosecuting  a  suit  upon  any 
of  the  personal  writs  we  have  before  spoken  of,  in  the  court  of  common  pleas 
at  Westminster,  that  being  the  court  originally  constituted  for  the  prosecution 
of  all  civil  actions.  It  is  true  that  the  courts  of  king's  bench  and  exchequer, 
in  order,  without  entrenching  upon  antient  forms,  to  extend  their  remedial 
influence  to  the  necessities  of  modem  times,  have  now  obtained  a  concurrent 
jurisdiction  and  cognizance  of  very  many  civil  suits ;  but  as  causes  are  therein 
conducted  by  much  the  same  advocates  and  attornevs,  and  the  several  courts 
and  their  judges  have  an  entire  communication  with  each  other,  the  methods 
and  forms  of  proceeding  are  in  all  material  resoects  the  dame  in  all  of  them. 
So  that  in  giving  an  abstract  or  hi8tory(a)  of  tne  progress  of  a  suit  through 
the  court  of  common  pleas,  we  '''shall  at  the  same  time  give  a  general  r*272 
account  of  the  proceedings  of  the  other  two  courts;  taking  notice,  *- 
however,  of  liny  considerable  difference  in  the  local  practice  of  each.  And  the 
same  abstract  will  moreover  afford  us  some  general  idea  of  the  conduct  of  a 
caose  in  the  inferior  courts  of  common  law,  those  in  cities  and  boroughs,  or  in 
the  court-baron,  or  hundred  or  county  court ;  all  which  conform  (as  near  as 
may  be)  to  the  example  of  the  superior  tribunals,  to  which  their  causes  may 
probably  be,  in  some  stage  or  other,  removed. 

The  most  natural  and  perspicuous  way  of  considering  the  subject  before  us 
will  be  (I  apprehend)  to  pursue  it  in  the  order  and  method  wherein  the  pro- 
ceedings themselves  follow  each  other,  rather  than  to  distract  and  subdivide  it 
by  auy  more  logical  analysis.  The  general,  therefore,  and  orderly  parts  of  a 
suit  are  these:  1.  The  original  writj  2.  The  process;  3.  The  pleadings;  4.  The 
issue  or  demurrer;  5.  The  trial;  6.  The  judgment,  and  its  incidents;  7.  The 
proceeding  in  nature  of  appeals ;  8.  The  execution. 

First,  then,  of  the  original,  or  original  writ;'  which  is  the  beginning  or 
.foundation  of  the  suit.  When  a  person  hath  received  an  injury,  and  thinks  it 
worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with  himself, 
or  take  advice,  what  redress  the  law  has  given  for  that  injuiy ;  and  thereupon 
is  to  make  application  or  suit  to  the  crown,  the  fountain  of  all  justice,  for 
that  particular  specific  remedy  which  he  is  determined  or  advised  to  pursue 
As,  for  money  due  on  bond,  an  action  of  debt;  for  goods  detained  without 
force,  an  action  of  detinue  or  trover;  or,  if  taken  with  force,  an  action  of 
trespass  vi  *et  armis;  or  to  try  the  title  of  lands,  a  writ  of  entry ,  or  r*273 
action  of  trespass   in    ejectment;  or  for  any  consequential  injury  re-    *- 

(«)  Tn  dedndng  this  history  the  student  must  not  expect  rable  nnderatnndiDg  may  glean  jmt  re  nata  m  mnch  m  !■ 

•othorities  to  be  ooostaatly  cited,  ss  practical  knowledge  ts  raffident  fiw  hJs  purpose.    These  boolai  of  praeHee,  as  tbey 

BOt  so  mnch  to  be  learned  from  any  books  of  law  as  &om  are  called,  are  all  pretty  much  on  a  level  in  point  of  oompO' 

experieaee  and  attendance  on  the  conrts.     The  compiler  sition  and  solid  instrnctton,  so  that  that  which  bears  the 

most  therefar*  be  fi^neotly  obliged  to  rely  upon  his  own  Iktest  edition  is  usually  the  best    But  Gilbert's  History  and 

obsenrations,-— which  in  general  he  hath  been  studious  to  Practice  of  the  Court  of  Common  Pleas  is  a  book  of  a  very 

ftVQid  wher^  those  of  any  other  might  be  had.  To  accompany  diflbrent  stamp ;  and  though  (like  the  rest  of  his  poetbumoul 

tnd  IDustnto  tbeae  remarks,  such  gentlemen  as  are  de-  works)  It  has  suffered  most  grossly  by  ignorant  or  careless 

tigned  fiir  the  proCesalon  will  find  it  necessary  to  peruse  the  transcribers,  yet  it  has  traced  out  the  reason  of  many  parts 

books  of  entrie$j  ancient  and  modem,  whkdi  are  transcripts  of  our  modern  practice,  from  the  feodal  iustitnttons  and  the 

of  proeeedings  that  have  been  had  in  some  particular  actions.  ...        -                                         ,            ^ 
A  book  or  two  of  teehnloal  leanlnsr  wiU  also  be  finmd  yery 
comenient,  fhnn  which  a  man  of  liberal  edD<»tion  and  tolo' 

^  The  more  recent  publications  of  Mr.  Seijt.  Sellon  and  Mr.  Tidd,  and  those  of  Mr. 
Impey  and  Mr.  Lee,  now  afford  still  more  explicit  information  on  the  subject  of  Practice. 
— Chittt. 

'  Before  the  parsing  the  6  Geo.  IV.  o.  96,  one  great  object  of  proceeding  by  special 
original  was  to  compel  the  defendant  to  bring  a  writ  of  error  in  parliament,  if  he 
intended  to  delay ;  but  that  act  having  restrained  writs  of  error  upon  judgments,  even 
before  verdict,  unless  the  defendant  finds  bail  in  error,  proceedings  are  now  more  fre* 
ouently  by  capias  in  the  court  of  Common  Fleas  and  by  latitat  in  the  King's  Bench.— 
Ohiitt. 
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ceived,  a  special  action  on  the  case.  To  this  end  he  is  to  sue  ont,  or  purchase 
bv  paying  the  stated  fees,  an  original^  or  original  writ,  from  the  court  of 
chancery,  which  is  the  officina  justitice,  the  shop  or  mint  of  justice,  wherein  ail 
the  king's  writs  are  framed.'  It  is  a  mandatory  letter  from  the  king,  in  parch- 
ment, sealed  with  his  griat  Beal,(6)  and  directed  to  the  sheriff  of  the  county 
wherein  the  injury  is  committed,  or  supposed  so  to  be,  requiring  him  to  com- 
mand the  wrong-doer  or  party  accused  either  to  do  justice  to  the  comnlainanty 
or  else  to  appear  in  court  and  answer  the  accusation  against  him.  Whatever 
the  sheriff  does  in  pursuance  of  this  writ,  he  must  return  or  certify  to  the  court 
of  common  pleas,  together  with  the  writ  itself;  which  is  the  foundation  of  the 
jurisdiction  of  that  court,  being  the  king's  warrant  for  the  judges  to  proceed 
to  the  determination  of  the  cause.  For  it  was  a  maxim  introduced  by  the 
Normans,  that  there  should  be  no  proceedings  in  common  pleas  before  the 
king's  justices  without  his  original  writ;  because  they  held  it  unfit  that  those 
justices,  being  only  the  substitutes  of  the  crown,  should  take  cognizance  of  any 
thing  but  what  was  thus  expressly  referred  to  their  judffment.(c)  However, 
m  small  actions  below  the  value  of  forty  shillings,  which  are  brought  in  the 
court-baron  or  county-court,  no  royal  writ  is  necessary ;  but  the  foundation  of 
such  suits  continues  to  be  (as  in  the  times  of  the  SaxonET)  not  by  original  tcritj 
but  hy  plaint  ;(d)  that  is,  by  a  private  memorial  tendered  in  open  court  to  the 
judge,  wherein  the  party  injured  sets  forth  his  cause  of  action ;  and  the  judge 
is  bound  of  common  right  to  administer  justice  therein,  without  any  special 
mandate  from  the  king.  Now,  indeed,  even  the  royal  writs  are  held  to  be 
demandable  of  common  right,  on  paying  the  usual  f^^es-;  for  any  delay  in  the 
granting  them,  or  setting  an  unusual  or  exorbitant  price  upon  them,  would  be 
a  breach  of  magna  carta,  o.  29,  "  nulli  vendenius,  nuUi  negabimus  aut  differemus, 
justitiam  vel  rectum,''* 

♦2741  *Oriffinal  writs  are  either  optional  or  peremptory;  or,  in  the  language 
J  of  our  lawyers,  they  are  either  a  proicipe,  or  a  si  tefecerit  securum.{e)  The 
prcecipe  is  in  the  alternative,  commanding  the  defendant  to  do  the  thing  required, 
or  show  the  reason  wherefore  he  hath  not  done  it.(/)  The  use  of  this  writ  is 
where  something  certain  is  demanded  by  the  plaintiff,  which  it  is  incumbent  on 
the  defendant  himself  to  perform ;  as,  to  restore  the  possession  of  land,  to  pay 
a  certain  liquidated  debt,  to  pei'form  a  specific  covenant,  to  render  an  account, 

:*)  Finch,  L.  237.  (•)  Ftnch,  L.  267. 

'•)  Flet.  I.  2,  c.  34.  (/)  Append.  No.  m.  1 1. 

;<0  Mirr.  o.  2,  {  8. 

'  But  in  personal  actions  the  use  of  the  original  writ  is  abolished,  by  the  statute  2  W. 
lY.  0.  39,  although,  as  it  is  still  necessary  in  real  actions,  some  acoount  of  it  may  be 
useful.  In  the  old  action  of  ejectment,  which  has  been  before  described,  but  which  is 
now  also  abolished,  although  its  existence  was  supposed,  it  was  in  fact  never  sued  out. — 
Stewart. 

^  But  to  entitle  a  party  to  proceed  by  original  the  debt  must  amount  to  10/.  5  Qeo. 
II.  0.  27,  8.  5,--€dnce  extended  to  16/.  by  61  Geo.  III.  c.  124,  s.  1.  67  Geo.  III.  c.  101. 
These  latter  acts  have  indeed  both  expired ;  but  it  is  presumed  they  wiU  be  revived  in 
the  present  year.  It  is  also  a  rule  in  the 'King's  Bench,  if  the  plaintiff,  proceeding  by 
original,  recover  less  than  60/.,  he  will  be  entitled  to  no  more  costs  than  if  he  had  pro- 
ceeded by  bill,  except  in  cases  where  he  could  not  proceed  by  bill,  as  for  outlawrv,  Jkc. 
R.  M.  23  Geo.  III.  But  though  in  an  action  on  a  bond,  with  a  peniJty  above  60/.,  the 
plaintiff  recover  20/.,  yet  he  will  be  entitled  to  costs  of  suit  by  original.    2  Qiit.  R.  148. 

This  writ  does  not  lie  against  an  attorney  or  officer  of  the  court  unless  sued  with  an 
unprivileged  person ;  neither  does  it  lie  against  a  prisoner  in  the  actual  custody  of  the 
marshal.  It  is  the  only  mode  of  proceeding  against  peers,  (3  M.  &  8.  88,)  corporations 
or  hundredors  on  the  statutes  of  hue  and  cry,  &c.,  (Tyre,  11.  Barnes,  416,)  or  for  the 
purpose  of  outlawing  the  defendant. 

One  advantage  of  proceeding  by  this  writ  is,  that  if  a  writ  of  error  be  brought  for  delay, 
it  must  be  brought  direct  into  parliament,  instead  of  first  into  the  exchequer-chamber 
and  from  thence  into  parliament.    1  Sid.  424. 

Where  the  demand  exceeds  40/.  a  fine  is  payable  to  the  king  on  these  writs  by  way  of 
composition  for  the  liberty  of  suing  in  his  court,  which  fine  is  estimated  according  to  the 
amount  of  the  demand,  paying  6«.  8(/.  for  every  hundred  marks,  or  10<.  for  every  1002. 
l>re,  68,  G.  R.  H.    6  W.  &  M.  R.  B.    Tidd,  8th  ed.  IOI.-Chitty. 
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and  the  like :  in  all  which  cases  the  writ  is  drawn  tip  in  the  form  of  a  prcecipe 
or  command,  to  do  thus  or  show  cause  to  the  contrary;  giving  the  defendant 
his  choice^  to  redress  the  injury  or  stand  the  suit.  The  other  species  of  original 
writs  is  called  a  si  fecerit  te  seeurum^  from  the  words  of  the  writ;  which  directs 
the  sheriff  to  cause  the  defendant  to  appear  in  court,  without  any  option  given 
him,  provided  the  plaintiff  gives  the  sheriff  security  effectually  to  prosecute  his 
claim.G^)  This  writ  is  in  use  where  nothing  is  specifically  demanded,  but  only 
a  satisiaction  in  general :  to  obtain  which,  and  minister  complete  redress,  the 
intervention  of  some  judicature  is  necessary.  Such  are  writs  of  trespass,  or  on 
the  case,  wherein  no  debt  or  other  specific  thing  is  sued  for  in  certain,  but  only 
damages  to  be  assessed  by  a  jury.  For  this  end  the  defendant  is  immediately 
caDed  upon  to  appear  in  court,  provided  the  plaintiff  gives  good  security  of 
prosecuting  his  claim.  Both  species  of  writs  are  tested.^  or  witnessed  in  the  king's 
own  Dame:  "witness  ourselves  at  Westminster,"  or  wherever  the  chancery  may 
beheld. 

The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for  prosecuting  his 
claim,  is  common  to  both  writs,  though  it  gives  denomination  only  to  the  latter. 
The  whole  of  it  is  at  present  become  a  mere  matter  of  form ;  and  John  Doe  and 
Richard  Eoe  are  always  returned  as  the  standing  pledges  for  this  purpose.  The 
antient  use  of  them  was  to  answer  for  the  *plaintiff,  who  in  case  he  r^o^l^ 
brought  an  action  without  cause,  or  failed  in  tne  prosecution  of  it  when  L 
brought^  was  liable  to  an  amercement  from  the  crown  for  raising  a  false  accusa- 
tion; and  so  the  form  of  judgment  still  is.fA)  In  like  manner,  as  by  the  Gothic 
constitutions  no  person  was  permitted  to  lay  a.  complaint  against  another  ^^nisi 
subseriptura  aut  specificatione  trium  testium,  quod  actionem  veUet  persequi '/\i)  and 
as  by  the  laws  of  Sancho  I.,  king  of  Portugal,  damages  were  given  against  a 
plaintiff  who  prosecuted  a  groundless  action. (A:) 

The  day  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on  which 
the  sheriff  is  to  bring  in  the  writ  and  report  how  far  he  has  obeyed  it,  is  called 
the  return  of  the  writ:  it  being  then  returned  by  him  to  the  king's  justices  at 
Westminster.  And  it  is  always  made  returnable  at  the  distance  of  at  least 
fifteen  days  from  the  date  or  teste^  that  the  defendant  may  have  time  to  come  up 
to  Westminster,  even  from  the  most  remote  parts  of  the  kingdom ;  and  upon 
some  day  in  one  of  the  four  terms j  in  which  the  court  sits  for  the  despatch  of 


These  terms  are  supposed  by  Mr.  Selden(Z)  to  have  been  instituted  by  William 
the  Conqueror;  but  Sir  Henry  Spelman  hath  clearly  and  learnedly  shown,  that 
they  were  gradually  formed  from  the  canonical  constitutions  of  the  church; 
being  indeed  no  other  than  those  leisure  seasons  of  the  year  which  were  not 
occupied  by  the  great  festivals  or  fasts,  or  which  were  not  liable  to  the  general 
avocations  of  rural  business.  Throughout  all  Christendom,  in  very  early  times, 
the  whole  year  was  one  continual  term  for  hearing  and  deciding  causes.  For 
the  Christian  magistrates,  to  distinguish  themselves  from  the  heathens,  who  were 
extremely  superstitious  in  the  observation  of  their  dies  fasti  et  nefastiy  went  into 
a  contraiy  extreme,  and  administered  justice  upon  all  days  alike.  *Till  r«276 
at  length  the  church  interposed  and  exempted  certain  holy  seasons  from  >- 
being  profaned  by  the  tumult  of  forensic  litigations.  As,  particularly,  the  time 
of  Advent  and  Christmas,  which  gave  rise  to  the  winter  vacation ;  the  time  of 
Lent  and  Easter,  which  created  that  in  the  spring;  the  time  of  Pentecost,  which 
produced  the  third ;  and  the  long  vacation  between  Midsummer  and  Michaelmas, 
which  was  allowed  for  the  hay-time  and  harvest.  AU  Sundays  also,  and  some 
particular  festivals,  as  the  days  of  the  purification,  ascension,  and  some  others, 
were  included  in  the  same  prohibition ;  which  was  established  by  a  canon  of  the 
church,  A.D.  517,  and  was  fortified  by  an  imperial  constitution  of  the  younge 
Theodosius,  comprised  in  the  Theodosian  code.(m) 

Afterwards,  wnen  our  own  legal  constitution  came  to  be  settled,  the  com* 

(OAFP«od.No.n.ll.  (*)  Mod.  Un.  Hlat.  xxiL  46. 

{»)  Pfnch,  L  189,  262.  (»)  Jan.  Angl.  Z.  2,  {  9. 

(0  8tienib<Kik(fe>re<3U%.2.8,o.7.  («)  Spelouii  of  the  Tbnm. 
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mencement  and  duration  of  our  law-terms  were  appointed  with  an  eye  to  those 
canonical  prohibitions ;  and  it  was  ordered  by  the  laws  of  king  Edward  the  Con- 
fe8sor,(w)  that  from  advent  to  the  octave  of  the  epiphany,  from  septiLagesima  to 
the  octave  of  Easter,  from  the  ascension  to  the  octave  of  Pentecost,  and  from 
three  in  the  afternoon  of  all  Saturdays  till  Monday  morning,  the  peace  of  God 
and  of  holy  church  shall  be  kept  throughout  all.  the  kingdom.  And  so  ex- 
travagant was  afterwards  the  regard  that  was  paid  to  these  holy  times,  that 
though  the  author  of  the  Mirror(o)  mentions  only  one  vacation  of  any  con- 
siderable length,  containing  the  months  of  August  and  September,  yet  Brittou 
is  express,(|))  that  in  the  reign  of  king  Edward  the  First  no  secular  plea  could 
be  held,  nor  any  man  sworn  on  the  evangelists,(^)  in  the  times  of  advent,  Lent, 
Pentecost,  harvest,  and  vintage,  the  days  of  the  great  litanies,  and  all  solemn 
festivals.  But  he  adds,  that  the  bishops  did  nevcitheless  grant  dispensations, 
(of  which  many  are  preserved  in  Eymer's  F(£dera,)(r)  that  assizes  and  juries 
*277 1  ^^^^^  ^®  taken  in  some  of  these  holy  seasons.  And  soon  afterwards  a 
J  general  '^'dispensation  was  established  by  statute  Westm.  1,  3  Edw.  I.  c. 
61,  which  declares,  that  "  by  the  assent  of  all  the  prelates,  assizes  of  novd  dii- 
seisin^  mart  d*ancestor,  and  darrein  presentment  shall  t>e  taken  in  advent,  septua- 
gesima,  and  Lent;  and  that  at  the  special  request  of  the  king  to  the  bishops.'' 
The  portions  of  time,  that  were  not  included  within  these  prohibited  seasons, 
fell  naturally  into  a  fourfold  division,  and,  from  some  festival  day  that  imme- 
diately preceded  their  commencement,  were  denominated  the  terms  of  St.  Hilary, 
of  Easter,  of  the  Holy  Trinity,  and  of  St.  Michael :  which  terms  have  been  since 
regulated  and  abbreviated  by  several  acts  of  parliament  \  particularly  Trinity 
term  by  statute  32  Hen.  YIIl.  c.  21,  and  Michaelmas  term  by  statute  16  Car.  1. 
c.  6,  and  again  by  statute  24  Geo.  II.  c.  48.' 

There  are  in  each  of  these  terms  stated  days  called  days  in  hank,  dies  in  banco: 
that  is,  days  of  appearance  in  the  court  of  common  bench.  They  are  generally 
at  the  distance  of  about  a  week  from  each  other,  and  have  reference  to  some 
festival  of  the  church.*  On  some  one  of  these  days  in  bank  all  original  writ 
must  be  made  returnable;  and  therefore  they  are  generally  called  the  returns 
of  that  term :  whereof  every  term  has  more  or  less  said  by  the  Mirror{«)  to  have 
been  originally  fixed  by  kin^  Alfred,  but  certainly  settled  as  early  as  the  statute 
of  51  Hen.  III.  st.  2.  But  though  many  of  the  retum-davs  are  fixed  upon  Sun- 
days, yet  the  court  never  sits  to  receive  these  returns  till  the  Monday  after  :(f) 
and  therefore  no  proceedings  can  be  held,  or  judgment  can  be  given,  or  supposed 
to  be  given,  on  the  Sunday. (i^) 

The  first  return  in  every  term  is,  properly  speaking,  the  first  day  in  that  t&tm ; 
as,  for  instance,  the  octave  of  St.  Huary,  or  the  eighth  day  inclusive  after  the 
feast  of  that  saint :  which  failing  on  the  thirteenth  of  January,  the  octave 
therefore  or  first  dajr  of  Hilary  term  is  the  twentieth  of  January.  And  thereon 
*2781  ^^^  court  sit«  to  take  essoigns,  or  excuses,  for  such  as  '''do  not  appear 
^  according  to  the  summons  of  the  writ :  wherefore  this  is  usually  called 
the  essoign  day  of  the  term.'  But  on  every  return-day  in  the  term,  the  person 
summoned  has  three  days  of  ffrace,  beyond  the  day  named  in  the  writ,  in  which 
to  make  his  appearance ;  and  if  he  appears  on  the  fourth  day  inclusive,  quarto 

(•)0.3,}8.  (<)  Boglttr.  19    SiOk.  827.  6  Mod.  260. 

»)Q.fA,  (»)lJoiLl66.    8wiii4BroQiiM,B.B.lfiob.60M.m. 

(f)Seepage6e.  ain Dofm.  Proc\19R. 

{r)  Ttmp.  Ben.  HZ  j 


^  Michaelmafi  and  Hilary  are  fixed  terms,  and  invariably  begin  on  the  same  day  eveiy 
ear ;  but  Easter  and  Trinity  are  movable,  their  commencement  being  regulated  by  the 
^ea^t  of  £a8ter.  Hilary  and  Trinity  are  called  muabU  terms,  being  the  terms  after  which 
the  judges  go  their  circuits  for  the  trial  of  causes  wherein  issues  have  been  previously 
joined. — Chitty. 

*  £afiter  term  has  five  return-days,  the  rest  four.     These  are  oaUed  general  or  common 
return-days ;  all  the  others  are  pariiadar  or  tpecial  return-days. — Cbittt. 

'At  the  present  day,  no  essoign  is  allowed  in  any  personal  action  whatever,  even 
though  the  defendant  be  a  peer  or  member  of  parliament.    See  2  Term  R.  16.    16  East 
7,  (a.) — Chitty. 
ISS 
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die  past,  it  is  sufficient.'  For  our  sturdy  ancestors  held  it  beneath  the  condition 
of  a  freeman  to  appear,  or  to  do  any  other  act,  at  the  precise  time  appointed. 
The  feodal  law  therefore  always  allowed  three  distinct  days  of  citation,  beforo 
the  defendant  was  adjudged  contumacious  for  not  appearing ;("!;)  preservijg  in 
this  respect  the  German  custom,  of  which  Tacitus  thus  speaks  :(w)  ^^  illud  ex 
libertate  vitium,  quod  nmi  simul  neciussi  conveniunt;  sed  et  alter  et  tertius  dies  cunc- 
tatione  coeuntium  ahsumitur'*  And  a  similar  indulgence  prevailed  in  the  Gothic 
constitution:  ^^iUud  enim  nimias  libertaiis  indicium,  concessa  toties  impunitas  non 
parmdij  nee  enim  trimB  judicii  concessibuspoenarnperditce  causce  contumax  meruit,"(x) 
Therefore,  at  the  beginning  of  each  term,  the  court  does  not  U8ually(y)  sit  roi 
despatch  of  business  till  the  fourth  or  appearance  day,  as  in  Hilary  term  on  tlit 
twenty-third  of  January;'  and  in  Trinity  term,  by  statute  32  Hen.  YIII.  c.  21, 
not  till  the  fifth  day,  the  fourth  happening  on  the  great  popish  festival  of  Corpus 
Christi;(z)  which  days  are  therefore  called  and  set  down  in  the  almanacs  as  the 
first  days  of  the  term,  and  the  court  also  sits  till  the  quarto  die  post  or  appearance- 
day  of  the  last  return,  which  is  therefore  the  end,  of  each  of  them.'* 

(•)  ?eiid.  L  2;  (.  22.  ftod  1700,  and  will  a«aln  a.d.  l7910THaltf  Ml  term  tben 

{^)Dt  Mar.  Arm.  c  11.  eomi(i«nef«,  nnd  the  oonrta  sit  on  that  day,  though  in  othot 

(')  Stierahook  dt  jwt  QUh.  1. 1,  c  «.  J6an  it  ia  do  juridiosU  day.    Yot  io  1T02, 1713,  and  17'M, 

(V)  See  1  Bulstr.  35.  when  midsummor-dHy  fell  upon  wh.it  was  regiilarly  the  lad 

(0  See  SpelmMi  on  the  Terms,  ch.  IT.    Note,  that  if  the  day  of  the  torm,  the  conrts  did'  not  then  sit,  bnt  it  was  re- 

Petat  of  St.  John  the  Boptltt,  or  midsummerHlay,  fialla  on  g.trded  like  a  Snoday,  and  the  tMm  was  prolonged  to  tlia 

the  moRow  of  Oarjm  Chritti  day,  (as  it  did  aj>.  1014, 1698,  twenty-fifth  of  June.   Rot.  G.  B.  Bnnb.  176. 

'  But  the  appearance  need  not  be  entered  until  eight  days  after  the  quarto  die  post. 
'\  Bar.  &  Ores.  110.— Chitty. 

•  Michaelmas  Term  always  begins  on  the  6th  of  November  and  ends  on  the  28th  of  the 
same  month.  Hilary  Term  always  begins  on  the  23d  of  January  and  ends  on  the  12th 
of  February, — ^unless  either  of  those  four  days  falls  on  a  Sunday,  and  then  the  term 
begins  or  ends  on  the  day  following.  Easter  Term  begins  always  on  the  Wednesday 
fortnight  after  Easter  Sunday,  and  ends  on  the  Monday  three  weeks  afterwards.  Trinity 
Term  begins  always  on  the  Friday  after  Trinity  Sunday,  and  ends  on  the  Wednesday 
fortnight  after  it  begins.    1  Cromp.  Prac.  1.    Tidd,  8th  ed.  101,  102. — Cheistian. 

By  the  11  Geo.  I V.  and  1 W.  I V.  c.  70,  s.  6,  amended  by  1  W.  IV.  sess.  2,  c.  3,  s.  2,  it 
is  enacted  that  Hilary  Term  shall  begin  on  the  1 1th  and  end  on  the  31st  day  of  January ; 
Eteter  Term  shall  begin  on  the  15th  day  of  April  and  end  on  the  8th  day  of  May; 
Trinity  Term  shall  begin  on  the  22d  day  of  May  and  end  on  the  12th  day  of  June ;  and 
Kicbaelmas  Term  shall  begin  on  the  2d  and  end  on  the  25th  day  of  November;  so  that 
there  is  now  no  uncertainty  in  this  matter. — Stewart. 

^  But  these  rules  are  now  altered,  and  the  whole  law  on  this  subject  much  -simpliRed, 
by  the  statute  11  Geo.  IV.,  and  1  W.  IV.  c.  70,  s.  6,  by  which  it  is  enacted  that  the  first 
rssoiffn  or  general  return-day,  for  every  term,  shall  be  the  fourth  day  before  the  day  of 
the  commencement  of  the  t-erm,  both  days  being  included  in  the  computation ;  the 
second  essoiffn  day  shall  be  the  fifth  day  of  the  term ;  the  third  shall  be  the  fift-eenth  day 
of  the  term, — ^the  first  day  of  the  term  being  already  included  in  the  computation. 

Until  lately,  matters  of  law  were  disposed  of  in  the  courts  during  term,— -only  the 
judges,  indeed,  in  their  chambers  exercise  an  ancillary  jurisdiction ;  but  their  orders  are 
not  acts  of  the  court,  and  if  disobeyed  can  only  be  enforced  by  turning  them  into  rules 
of  court,  and  then  obtaining  an  attachment,  which  can  only  be  had  during  term.  It  is 
true  that  great  part  of  the  vacation  is  occupied  in  the  trial  of  causes  at  the  sittings  and 
assizes ;  but  these  trial»  are  not  supposed  to  take  place  before  the  court,  but  before  the 
individual  judge  who  tries  them.  In  conseouence,  however,  of  the  press  of  business 
dorine  term,  ue  courts  have  now  received  tne  power  of  appointmg  sittings  in  banc,  to 
be  held  during  the  vacation.    1^2  Vict.  c.  32.  -<Stswart. 

But  esaoiffn*  have  been  practically  abolished,  (Price  vs.  Hayes,  1  Bowl.  448 ;)  and  the 
littings  of  the  courts  are  now  exclusively  on  the  days  of  the  term,  or  on  such  aays  after 
term  as  may  be  fixed  for  sittings  m  banco. — Kekr. 
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CHAPTER  XIX. 

OF  PROCESS. 

♦27Q 1  *The  next  step  for  carrying  on  the  suit,  after  suing  out  the  original, 
J  is  called  the  process ;  being  the  means  of  compelling  the  defendant  to 
appear  in  court.  This  is  sometimes  called  original  process,  being  founded  upon 
the  original  writ ;  and  also  to  distinguish  it  from  mesne  or  intermediate  process, 
\thich  issues,  pending  the  suit,  upon  some  collateral  interlocutory  matter;  as  to 
fi'immon  juries,  witnesses,  and  the  like. (a)  Mesne  process  is  also  sometimes  put 
in  contradistinction  to  final  process,  or  process  of  execution;  and  then  it  signifies 
aU  such  process  as  intervenes  between  the  beginning  and  end  of  a  suit. 

But  process,  as  we  are  now  to  consider  it,  is  the  method  taken  by  the  law  to 
compel  a  compliance  with  the  original  writ,  of  which  the  primary  step  is  by 
giving  the  party  notice  to  obey  it.  This  notice  is  given  upon  all  real  prcecipe^y 
*nd  also  upon  all  personal  writs  for  injuries  not  against  the  peace,  by  summons; 
which  is  a  warning  to  appear  in  court  at  the  return  of  the  original  writ,  given 
to  the  defendant  bv  two  of  the  sheriff's  messengers,  called  summonerSy  either  in 
person  or  left  at  his  house  or  land;(6)  in  like  manner  as  in  the  civil  law  the 
first  process  is  by  personal  citation,  in  jus  vocando.(c)  This  warning  on  the 
land  IS  given,  in  real  actions,  by  erecting  a  white  stick  or  wand  on  the  defend- 
ant's grounds,(e2)  (which  stick  or  wand  among  the  northern  nations  is  called 
*2801  ^^^  baculus  *nunciatoriuS})  (e)  and  by  statute  31  Eliz.  c.  3.,  the  notice 
J  must  also  be  proclaimed  on  some  Sunday  before  the  door  of  the  parish 
church. 

If  the  defendant  disobeys  this  verbal  monition,  the  next  process  is  by  writ  of 
attachment  or  pone,  so  called  from  the  words  of  the  writ,(/)  ^^pone  per  vadium  et 
salvos  plegios,  put  by  gage  and  safe  pledges  A.  B.  the  defendant,  &c."  This  is  a 
writ  not  issuing  out  of  chancery,  but  out  of  the  court  of  common  pleas,  being 
grounded  on  the  non-appearance  of  the  defendant  at  the  return  of  the  original 
writ ;  and  thereby  the  sheriff  is  commanded  to  attach  him,  by  taking  gage,  that 
is,  certain  of  his  goods,  which  he  shall  forfeit  if  he  doth  not  appear  ;(jy)  or  by 
making  him  find  safe  pledges  or  sureties  who  shall  be  amerced  in  case  of  his 
non-appearance. (A)  This  is  also  the  first  and  immediate  process,  without  any 
previous  summons,  upon  actions  of  trespass  vi  et  armis,  or  for  other  injuries, 
which,  though  not  forcible,  are  yet  trespasses  against  the  peace,  as  deceit  and 
conspiracy  ;(i)  where  the  violence  of  the  wrong  requires  a  more  speedy  remedy, 
and  therefore  the  original  writ  commands  the  defendant  to  be  at  once  attached, 
without  any  precedent  warning.(j/ 

(•)  Fincb,  L.  486.  (0  Appendix,  No.  UI.  1 2. 

(»)  Ibid.  344,  862.  (^)  F&ch,  L.  845.   Lord  lUjm.  878. 

(•)  F/.  2, 4, 1.  (*}  Dalt.  of  Bher.  o.  82. 

(<9  Dalt.  of  Sher.  c  31.  (*)  Finch,  L.  805, 852. 

(•)  Stiernh.  de  jure  Su&on.  L 1,  c.  tt.  (0  Appendix,  Mo.  n.  { 1. 

^  Upon  this  writ  the  sheriff  cannot  justify  entering  the  defendant's  house  and  con- 
tinuing there  till  the  defendant  pay  hun  a  sum  of  money  for  surety  for  his  appearance. 
6  T.  R.  137.— Chittt. 

A  considerable  change  was  made  by  stat.  2  W.  IV.  c.  39  in  the  mode  of  commencing 
personal  actions.  In  these  the  use  of  the  original  writ  was  abolished,  and  the  prooess  in 
all  such  actions,  in  cases  where  it  was  not  intended  to  hold  the  defendant  to  oail  or  to 

Eroceed  against  a  member  of  parliament,  according  to  the  provisions  of  the  bankraplr 
iws,  it  was  enacted,  should  be  according  to  the  form  contained  in  a  schedule  to  the  act, 
and  which  process  was  thenceforth  to  issue  from  either  of  the  superior  courts,  and  to  be 
called  a  wnt  of  summons.  In  every  such  writ  and  copy  thereof  the  place  and  county 
of  the  residence  or  supposed  residence  of  the  party  defendant  was  to  be  mentioned,  and 
every  such  writ  was  to  be  served  in  the  manner  heretofore  and  in  the  county  therein 
mentioned ;  and  the  person  serving  the  same  was  required  to  endorse  on  the  writ  the 
day  of  the  month  ana  week  of  the  service  thereof.  The  provisions  as  to  writs  of  sum 
mons  of  the  statute  2  W.  IV.  c.  39  were  extended,  by  stat.  1  &  2  Vict.  c.  110,  to  ali 
personal  actions  in  her  miyesty's  superior  courts  of  law  at  Westminster ;  but  the  prooesi 
1S8 
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If,  after  attachment,  tbe  defendant  neglects  to  appear,  he  not  only  forfeits  this 
secority,  but  is  moreover  to  be  further  compelled  by  writ  of  distringasQi)  or  distress 
infinite;  which  is  a  subsequent  process  issuing  from  the  court  of  common  pleas, 
commanding  the  sheriff  to  distrain  the  defendant  from  time  to  time,  and  con- 
tinnaily  afterwards  by  taking  his  goods  and  the  profits  of  his  lands,  which  are 
called  issueSy  and  which  by  the  common  law  he  forfeits  to  the  king  if  he  doth 
not  appear.(2)  But  now  the  issues  may  be  sold,  if  the  court  shall  so  direct,  in 
order  to  defray  the  reasonable  costs  of  the  plaintiff.(m)*  In  like  *man-  r^ogi 
ner,  by  the  civil  law,  if  the  defendant  absconds,  so  that  the  citation  is  of  ^ 
no  effect,  "  mittitur  adversarius  iti  possessionem  bonorum  ejus"(n) 

And  here,  bv  the  common  as  well  as  the  civil  law,  the  process  ended  in  case 
of  injuries  without  force ;  the  defendant,  if  he  had  any  substance,  being  gradu- 
ally stripped  of  it  all  by  i*epeated  distresses,  till  he  rendered  obedience  to  the 
king's  writ;  and,  if  he  had  no  substance,  the  law  held  him  incapable  of  making 
satisfaction,  and  therefore  looked  upon  all  further  process  as  nugatory.  And 
besides,  upon  feodal  principles,  the  person  of  a  feudatory  was  not  liable  to  be 
attached  for  injuries  .merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his 
personal  services.  But,  in  case  of  injury  accompanied  with  force,  the  law,  to 
ponish  the  breach  of  the  peace,  and  prevent  its  disturbance  for  the  future,  pro- 
vided also  a  process  against  the  defendant's  person  in  case  he  neglectecf  to 
appear  upon  the  former  process  of  attachment,  or  had  no  substance  whereby  to 
be  attached;  subjecting  his  body  to  imprisonment  by  the  writ  of  capias  ad 
^espondendum,(o)     But  this  immunity  of  the  defendant's  person,  in  case  ot 

(«]  Append.  No.  III.  1 2.  (•)  Ff.  %  4, 1». 

((/  Finch,  L.  326.  (•)  8  Rap.  12. 

H  Stat.  10  Geo.  in.  e.  00. 

or  writ  of  Bummons  in  personal  actions  is  now  regulated  by  "The  Common-Law  Pro^ 
oedure  Act,  1862,"  which  provides  a  form  of  writ  similar  to  that  civen  by  the  statute  2 
W.  IV.  c  49,  except  that  no  cwnh/  need  be  mentioned  therein,  while  it  is  specially  pro- 
Tided  that  the  defendant  may  be  served  in  any  county.  The  writ  is  directed  to  the 
defendant,  whom  it  commands  that  within  eight  days  after  the  service  of  the  writ  on 
him,  inclusive  of  the  day  of  such  service,  he  do  cause  an  appearance  to  be  entered  for 
him  in  the  court  in  which  the  action  is  brought,  in  an  action  at  the  suit  of  the  plaintiff, 
and  requires  the  defendant  to  take  notice  that  in  default  of  his  so  doing  the  plaintiff 
may  proceed  to  judgment  and  execution.  The  writ  is  teste' d, — i.e.t  witnessed  in  the 
name  of  the  chief^ustice  or  chief-baron,  or,  in  case  of  vacancy,  of  a  senior  puisne  judge 
of  the  court  out  of  which  it  issues,  and  dated  on  the  day  on  which  it  issued.  A  memo- 
randum is  subscribed  to  it,  directing  its  execution  within  six  months  from  the  day  of  its 
date,  after  which  period  it  ceases  to  be  of  foroe  unless  renewed.  The  defendant  may 
apply  to  set  it  aside,  if  served  after  the  six  months ;  if  it  cannot  be  served  within  that 
period,  the  plaintiff  may  have  it  renewed  from  time  to  time,  until  service  be  effected. — 

OTKWART. 

'Now,  by  51  Geo.  III.  c.  124,  s.  2,  continued  by  57  Geo.  III.  c.  101,  a  distringas  cannot 
be  issued ;  but  at  the  foot  of  the  summons  or  attachment  notice  as  therein  directed  is  to 
be  given  to  defendant  to  appear,  or,  in  defaiilt  of  an  appearance,  that  plaintiff  will  enter 
one  for  him,  and  proceed  thereon  as  if  he  had  appeared.  If,  however,  the  summons  or 
attachment  cannot  be  personally  served  on  defendant,  and  it  be  left  for  him  at  his  house 
or  place  of  abode,  the  court  or  a  judge  in  vacation  may  erant  leave  to  sue  out  a  distrmgcLSj 
with  a  notice  thereon  as  pointed  out  in  the  act,  and  puuntiff  may  levy  40«. ;  and  if  de- 
fendant still  make  default  in  appearing,  an  appearance  may  be  entered  for  him,  and 
plaintiff  may  f  ^oceod  as  usual.    These  acts  haye  expired. 

These  provisioi^  seem  to  extend  to  the  process  by  distringas  in  the  exchequer.  5  Taunt. 
71,  a.;  bat  see  3  Price,  263,  266.  5  Price,  522,  639.  They  do  not  extend  to  persona 
having  privilege  of  parliament,  nor  to  the  process  by  attachment  on  a  jui6eies  in  a  county 
palatine.    6  Taunt.  GO.-^hittt. 

The  proceeding  by  distringas  and  outlawry  is  abolished  by  the  ''Common-Law  Pro- 
cedure Act,  1852 ;"  and  now,  if  the  defendant  keeps  out  of  the  way,  or  personal  service 
of  the  writ  cannot  be  effected,  the  plaintiff  most  still  use  reasonable  efforts  to  serve  the 
defendant;  and  upon  an  affidavit  showinx  such  efforts  to  have  been  made,  and  either 
that  the  writ  haa  come  to  the  defendant's  knowledge,  or  that  he  wilfully  evades  service 
of  it,  and  that  he  haa  not  appeared  to  the  writ,  the  plaintiff  may  obtain  an  order  from 
tbe  oourt  or  a  judge  authorising  him  to  prooeed  as  if  personal  service  had  been  effected. 

— .SfEWAaT. 
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poaceable  though  fraudulent  injuries,  producing  great  contempt  of  the  l^w  in 
ifidigerit  wrong-doers,  a  capias  wa«  also  allowed  to  arrest  the  person,  in  actions 
(»f  accounty  though  no  breach  of  the  peace  be  suggested,  by  the  statutes  of 
Marlberge,  52  Hen.  III.  c.  23,  and  Westm.  2,  13  EdW.  I.  c.  11,  in  actions. of 
debt  and  detinue^  by  statute  26  Edw.  III.  c.  17,  and  in  all  actions  on  the  ease,  by 
statute  19  Hen.  Vll.  c.  9.  Before  which  last  statute  a  practice  had  been  intro- 
duced of  commencing  the  suit  by  bringing  an  original  writ  of  trespass  qtuxr* 
clausum  /regit,  for  breaking  the  plaintin 's  close  vi  et  armis ;  which  by  the  old 
common  law  subjected  the  defenaant's  person  to  be  arrested  by  writ  of  capias: 
and  then,  afterwards,  by  connivance  of  the  court,  the  plaintiff  might  proceed 
to  prosecute  for  any  other  less  forcible  injury.  This  practice  (through  custom 
rather  than  necessity,  and  for  saving  some  trouble  and  expense,  in  suing  out  a 
*2821    <3P^^^i  original  ^adapted  to  the  particular  injury)  still  continues  in 

J  almost  all  cases,  except  in  actions  of  debt ;  though  now,  by  virtue  of  the 
stAtutes  above  cited  and  others,  a  capias  might  be  had  upon  almost  every 
species  of  complaint. 

If  therefore  the  defendant  bein^  summoned  or  attached  makes  default,  and 
neglects  to  appear;  or  if  the  sheriff  returns  a  nihil,  or  that  the  defendant  hath 
nothing  whereby  he  may  be  summoned,  attached,  or  distrained  -,  the  capias  now 
usually  issues  :(p)  being  a  writ  commanding  the  sheriff  to  take  the  body  of  the 
defendant  if  he  may  be  found  in  his  bailiwick  or  county,  and  him  safely  to  keep, 
so  that  he  may  have  him  in  court  on  the  day  of  the  return,  to  answer  to  the 
plaintiff  of  a  plea  of  debt  or  trespass,  &c.,  as  the  case  may  be.  This  writ,  and 
all  others  subsequent  to  the  original  writ,  not  issuing  out  of  chancery,  but  from 
the  court  into  which  the  original  was  returnable,  and  being  grounded  on  what 
has  passed  in  that  court  in  consequence  of  the  sheriff's  return,  are  called  judicial, 
not  original  writs;  they  issue  under  the  private  seal  of  that  court,  and  not  under 
the  ffreat  seal  of  England ;  and  are  tested,  not  in  the  king's  name,  but  in  that 
of  the  chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only.  And  these 
several  writs,  being  grounded  on  the  sheriff's  return,  must  respectively  bear  date 
the  same  day  on  which  the  writ  immediately  preceding  was  returnable.* 

This  is  the  regular  and  ordinary  method  of  process.  But  it  is  now  usual  in 
practice  to  sue  out  the  capias  in  the  first  instance,  upon  a  supposed  return  of 
the  sheriff;  especially  if  it  be  suspected  that  the  defendant,  upon  notice  of  the 
action,  will  abscond ;  and  afterwards  a  fictitious  original  is  drawn  up,  if  the 
party  is  called  upon  so  to  do,  with  a  proper  return  thereupon,  in  order  to  give 
the  proceedings  a  colour  of  regularity.  When  this  capias  is  delivered  to  the 
sheriff,  he  by  his  under-sheriff  grants  a  warrant  to  his  inferior  officers  or  bailiffe, 
to  execute  it  on  the  defendant.  And,  if  the  sheriff  of  Oxfordshire  Tin  which 
county  the  injury  is  supposed  to  be  committed  and  the  action  is  laia)  cannot 
*2881     ^^^        defendant  in  his  iurisdiction,  "^he  returns  that  he  is  not  found, 

J  non  est  inventus,  in  his  baiuwick ;  whereupon  another  writ  issues,  called 
a  testatum  capias,{q)  directed  to  the  sheriff  of  the  county  where  the  defendant  is 
supposed  to  reside,  as  of  Berkshire,  reciting  the  former  writ,  and  that  it  is  tes- 
tifi^,  testatum  est,  that  the  defendant  lurks  or  wanders  in  his  bailiwick,  wherefore 
he  is  commanded  to  take  him,  as  in  the  former  capias.  But  here  also,  when  the 
action  is  brought  in  one  county  and  the  defendant  lives  in  another,  it  is  usual, 
for  saving  trouble,  time,  and  expense,  to  make  out  a  testatum  capias  at  the  first; 
supposing  not  only  an  original,  out  also  a  former  capias,  to  have  been  granted, 
which  in  fact  never  was.  And  this  fiction,  being  beneficial  to  all  parties,  is 
readily  acquiesced  in  and  is  now  become  the  settled  practice ;  being  one  among 

(#)  Append.  No.  m. }  2.  (ff)  Ibid. 

'Or  rather  on  the  quarto  die  post,  and  then  only  where  the  plaintiff  means  to  proceed 
to  outlawry ;  in  which  case  there  must  be  fifteen  days  at  least  between  the  tale  and  the 
return  of  each  writ,  (Trye,  60.  2  Wil8.117 ;)  but  the  cursitor  will  expedite  the  process. 
Dyer,  175.  Tidd,  8th  ed.  103.  Unless  the  plaintiff  mean  to  proceed  to  outlawry,  the  capias 
may  be  tested  before  the  original,  and  even  before  the  cause  of  action  accrued,  provided 
'i  he  actually  taken  out  afterwards.  See  Tidd,  8th  ed.  12/).  3  Wils.  464.~CHmT« 
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many  instances  to  iUustrate  that  maxim  of  law,  that  in  ficHofte  juris  consistit 
cequitas* 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to  an  ont- 
lawiy  against  him,  an  original  writ  must  then  be  sued  out  regnlarly,  and  after 
that  a  capias,*  And  if  the  sheriff  cannot  find  the  defendant  upon  the  first  writ 
(Xf  capias,  and  return  a  nan  est  inventuSy  there  issues  out  an  alias  writ,  and  after 
thhi  Sk  pluries,  to  the  same  effect  as  the  former  ;(r)  only  after  these  words,  "  wo 
command  you,"  this  clause  is  inserted,  "as  we  have  formei^y"  or,  "as  we  have 
often,  commanded  you :** — " sicut  alias,"  or  ^^sicut  pluries, pr<ecepimus"  And,  it  % 
nm'Cgt  inventus  is  returned  upon  all  of  them,  then  a  writ  of  exigent  or  exigi  facias 
may  be  sued  out,(6)  which  requires  the  sheriff  to  cause  the  defendant  to  be  pro- 
claimed, required,  or  exacted,  in  five  county  courts  successively,  to  render  him- 
self; and  if  he  does,  then  to  take  him  as  in  a  capias;  but  if  he  does  not  appear, 
and  is  returned  quinto  exactus,  he  shall  then  be  outlawed  by  the  coroners  of  the 
county.  Also  by  statutes  6  Hen.  VIII.  c.  4,  and  31  Eliz.  c.  3,  whether  the  de- 
fendant dwells  within  the  same  or  another  county  than  that  wherein  the  exigent 
is  saed  out,  '^'a  writ  of  proclamati<m{t)  shall  issue  out  at  the  same  time  rinoM 
with  the  exigent,  commanding  the  sheriff  of  the*  county,  wherein  the  ^ 
defendant  dwells,  to  make  three  proclamations  thereof  m  places  the  most  no- 
torious, and  most  likely  to  come  to  his  knowledge,  a  month  oefore  the  outlawry 
shall  take  place.  Such  outlawry  is  putting  a  man  out  of  the  protection  of  the 
law,  80  that  he  is  incapable  to  brin^  an  action  for  redress  of  injuries ;  and  it  is 
also  attended  with  a  forfeiture  of  all  one's  goods  and  chattels  to  the  king.  And 
therefore,  till  some  time  after  the  conquest,  no  man  could  be  outlawed  out  for 
felony;  but  in  Bracton's  time,  and  somewhat  earlier,  process  of  outlawry  was 
ordained  to  lie  in  all  actions  for  trespasses  vi  et  armis.{u)  And  since  his  days, 
hy  a  variety  of  statutes,  (the  same  which  allow  the  writ  of  capias  before  men- 
tioned,) process  of  outlawry  doth  lie  in  divers  actions  that  are  merely  civil ; 
provided  they  be  commenced  by  original  and  not  by  bill.(t?)  If  after  outlawry 
the  defendant  appears  publicly,  he  may  be  ai*restea  by  a  writ  of  capias  utlaga* 
tumXw)*  and  committed  till  the  outlawry  be  reversed.  Which  reversal  may  bo 
had  by  the  defendant's  appearing  personally  in  court  or  bv  attorney,^a:)  (though 
in  the  king's  bench  he  could  not  appear  by  attomey,(y)  till  permitted  by  statute 

(r)  Append.  Na  m.  1 2.  (•)  1  SU.  160. 

(•)Ibid.  (•)  Append.  Nam.  I  a. 

(•)  lUd.  (')  2  RoU.  Ren.  400.   KegoL  a  B.  AJ>.  1664»  o.  13. 

(•}CaLltt.128.  (v;  Cro.  Jac.  610.   8ftUc«M. 

*  By  Stat.  1  A  2  Vict.  c.  110,  arrest  on  mesne  process  in  civil  actions  is  almost  entirely 
aholiflhed.  Where  it  can  be  shown  to  the  satisfeotion  of  a  judge  of  one  of  the  superior 
oanrts  that  a  plaintiff  has  a  cause  of  action  against  a  defendant  to  the  amount  of  20/.  or 
upwards,  or  has  sustained  damage  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  unless  he  shall  be  apprehended, 
the  judge  mav  direct  that  such  defendant  may  be  held  to  bail,  and  that  a  writ  or  writs 
of  capias  may  be  sued  out. — Stewart. 

'  And  if  in  a  joint  action  against  several  defendants  one  of  them  keep  out  of  the  way, 
the  plaintiff  may  have  a  writ  of  exigi  facias  against  that  defendant,  (Trye,  155,)  and  must 
prooeed  to  outlawry  against  him  before  he  can  go  on  against  the  others.  1  Stra.  473.  1 
wa«.  78.    1  Bla.  Rep.  20.   Tidd,  8th  ed.  126. 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver.  Litt.  186.  Co.  Litt. 
122,  b.    Ad  infant  under  twelve  yeara  cannot  be  outlawed.    Co.  Litt.  128,  a. — Chittv. 

*Upon  a  special  cc^ias  utlagatvm,  the  sheriff  is  commanded  to  summon  a  jury  to  ap- 
praise the  chattels  and  value  the  lands,  &c.  of  the  outlaw.  The  sheriff  then  takes  pos- 
Bession  of  the  chattels  and  of  the  profits  of  the  land,  Ac.,  and  returns  the  writ.  Upon  a 
transcript  of  the  proceedings  being  returned  to  the  exchequer,  there  issues  to  the  sheriff 
ft  vemMoni  exponas  to  all  the  goods,  a  scire  facias  to  recover  the  debts,  and  a  levari  facias  to 
levy  the  issues  and  profits  of  the  lands  extended.  The  money  raised  under  these  writs 
helongB  to  the  crown ;  but  the  plaintiff,  either  by  application  to  the  court  of  exchequer 
or  hy  petition  to  the  lords  of  the  treasury,  according  to  circumstances,  may  have  it  paid 
to  him,  and  mav  obtain  a  grant  of  the  king's  riffht  to  levy  the  profits  of  the  land  ex- 
tended. See  Tidd's  Practice.  137,  138.  Should  the  outlawry,  however,  be  reversed,  the 
properhr  of  the  outlaw,  if  in  the  king's  hands,  shall  be  restored  to  him  b}  writ  of  amoveoi 
^»mus.  4c. — ^Archbold. 
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4  &  6  W.  and  M.  c.  18 ;)  and  any  plausible  cause,  however  slight,  will  in  general 
be  sufficient  to  reverse  it,  it  being  considered  only  as  a  process  to  compel  an 
appearance.  But  then  the  defendant  must  pay  full  costs,  and  put  the  plaintiff 
in  the  same  condition  as  if  he  had  appeared  before  the  writ  otexigi  facias  was 
awarded.' 

Such  is  the  first  process  in  the  court  of  con^mon  pleas.  In  the  king^s  bench  they 
may  also  (and  frequently  do)  proceed  in  certain  causes,  particularly  in  actions  of 
ejectment  and  trespass,  by  original  writ,  with  attachment  and  capias  thereon  ;(y) 
returnable,  not  at  Westminster,  where  the  common  pleas  are  now  fixed  in  con- 
sequence of  magna  carta,  but  "  ubicunque  fuerimus  in  Anglia/'  wheresoever  the 
*2861    ^^"S  ®^*^^  *^^^  ^®  ^"  ^England;  the  king's  bench  being  removable  into 

J  any  part  of  England  at  the  pleasure  and  discretion  of  the  crown.  But 
the  more  usual  method  of  proceeding  therein  is  without  any  original,  but  bv  a 
peculiar  species  of  process  entitled  a  bill  of  Middlesex:  and  therefore  so  entitled, 
because  the  court  now  sits  in  that  county ;  for  if  it  sat  in  Kent,  it  would  then 
be  a  bill  of  Kent(z)  For  though,  as  the  justices  of  this  court  have,  by  its  fun- 
damental constitution,  power  to  determine  all  offences  and  trespasses,  by  the 
common  law  and  custom  of  the  realm,(a)  it  needed  no  original  writ  from  the 
crown  to  give  it  cognizance  of  any  misdemeanour  in  the  county  wherein  it 
resides ;  yet,  as  by  this  court's  coming  into  any  county  it  immediately  super- 
seded the  ordinary  administration  of  justice  by  the  general  commissions  of  eyre 
and  of  oyer  and  terminer,(jb)  a  process  of  its  own  became  necessary  within  the 
county  where  it  sat,  to  bring  in  such  persons  as  were  accused  of  committing  any 
forcible  injury.  The  bill  of  Middlesex(c)  (which  was  formerly  always  founded  on 
a  plaint  of  trespass  quare  cluusum  fregit,  entered  on  the  records  of  the  court V(f) 
is  a  kind  of  capias,  directed  to  the  sheriff  of  that  county,  and  commanding  him 
to  take  the  defendant  and  have  him  before  our  lord  the  king  at  Westminster  on 
a  day  prefixed,  to  answer  to  the  plaintiff  of  a  plea  of  trespass.  For  this  accu- 
sation of  trespass  it  is,  that  gives  the  court  of  king's  bench  jurisdiction  in  other 
civil  causes,  as  was  formerly  observed ;  since  when  once  the  defendant  is  taken 
into  custody  of  the  marshal,  or  prison-keeper  of  this  court,  for  the  supposed 
trespass,  he  being  then  a  prisoner  of  this  court,  may  here  be  prosecuted  for  any 
other  species  of  injury.  Yet,  in  order  to  found  this  jurisdiction,  it  is  not  neces- 
sary that  the  defendant  be  actually  the  marshal's  prisoner;  for,  as  soon  as  he 
appear^,  or  puts  in  bail,  to  the  process,  he  is  deemed  h^  so  doing  to  be  in  such 
custody  of  the  marshal  as  will  give  the  court  a  jurisdiction  to  proceed.(6)  And, 
^o^-|    upon  these  accounts,  '^'in  the  bill  or  process  a  complaint  of  trespass  is 

-I  always  suggested,  whatever  else  may  oe  the  real  cause  of  action.  This 
bill  of  Middlesex  must  be  served  on  the  defendant  by  the  sheriff,  if  he  finds  him 
in  that  county ;  but,  if  he  returns  "  non  est  inventus/'  then  there  issues  out  a  writ 
of  latitatif)  to  the  sheriff  of  another  county,  as  Berks ;  which  is  similar  to  the 
testatum  capias  in  the  common  pleas,  and  recites  the  bill  of  Middlesex  and  the 
proceedings  thereon,  and  that  it  is  testified  that  the  defendant  <<  latitat  et  djs- 
currit,"  lurks  and  wanders  about  in  Berks ;  and  therefore  commands  the  sheriff 
to. take  him,  and  have  his  body  in  court  on  the  day  of  the  return."    But,  as  in 

(kr)  Append.  Nan.{l.  (»)  Bra.  Abr.  tit  ^ttriicUeHMS  08.   8lHt2r. 

(•)  Thoa,  when  the  court  nt  ftt  Ozlbrd  bj  namm  of  the  (•)  Append.  Na  IIL  {  8. 

plngoe,  Mich.  16€&,  the  proceet  wm  by  UB  ^  OcffifrOtMn.  (^  Trre'a  Jim  fWtar.  98. 

itye'i  Jw  yOuar.  101.  M  4  Inrt.  72. 

(•)  Bro.  Ahr.  Ut  O^er  and  nrmHur,  8.  (0  Append.  No.  HE.  1 8. 

^  Unless  where  the  outlawry  was  obtained  for  the  purpose  of  oppreesion,  ae  where 
defendant  was  already  in  prison  at  plaintiff's  suit,  &c.  2  Ventr.  46.  2  Salk.  495.  The 
absence  of  the  defendant  beyond  sea  at  the  time  the  exigent  is  promulgated  is,  at 
common  law,  ground  for  a  writ  of  error  to  reverse  the  outlawry;  but  if  defendant  went 
abroad  purposely  for  delay,  that  fact  may  effectually  be  replied.  2  Roll.  R.  11.  12  £ast» 
625.— Chitty. 

"  If  the  latitat  prove  ineffectual,  an  aSaa,  and  after  that  a  pharies  latitat^  or,  more  properly 

speaking,  an  alias  or  vluries  capias,  may  be  sued  out  Tidd,  8th  ed.  145.  When  it  is  douotfiu 

in  what  county  the  aefendant  is  to  be  found,  there  may  be  several  writs  at  the  same  time 

nto  different  coimtiee.    Id.  1  Chitt.  Rep.  544.    In  any  of  these  writs  there  may  be  a 
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the  common  pleas  the  testatum  capias  may  be  sued  out  upon  only  a  supposed, 
and  not  an  actual,  preceding  capias;  so  in  the  king's  bench  a  latitat  is  usually 
saed  out  upon  only  a  supposed,  and  not  an  actual,  but  of  Middlesex  So  that,  in 
feet,  a  latitat  may  be  called  the  first  process  in  the  court  of  king's  bench,  as  the 
testatum  capias  is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  de- 
fendant lives  in  the  county  wherein  the  action  is  laid,  a  common  capias  suffices; 
so  in  the  king's  bench,  likewise,  if  he  lives  in  Middlesex^  the  process  must  still 
be  by  bill  of  Middlesex  only.* 

In  the  exchequer  the  first  process  is  by  writ  of  quo  minuSy  in  order  to  give 
the  court  a  Jurisdiction  over  pleas  between  party  and  party.  In  which  writ(^) 
the  plaintiff  is  alleged  to  be  the  king's  farmer  or  debtor,  and  that  the  defendant 
hath  done  him  the  injury  complained  of,  quo  minus  sufficiens  existit,  by  which  he 
is  the  less  able  to  pay  the  king  his  rent,  or  debt.  And  upon  this  the  defendant 
may  be  arrested  as  upon  a  capias  from  the  common  pleas.*' 

Thus  differently  do  the  three  courts  set  out  at  first,  in  the  commencement  of 
8  suit,  in  order  to  entitle  the  two  courts  of  kind's  bench  and  exchequer  to  hold 
plea  in  causes  between  subject  and  subject,  which  by  the  original  constitution 
of  Westminster  hall  they  were  not  empowered  to  do.  Afterwards,  when  the 
cause  is  once  drawn  into  the  respective  courts,  the  method  of  pursuing  it  is 
pret^  much  the  same  in  all  of  them. 

*If  the  sheriff  has  found  the  defendant  upon  any  of  the  former  writs,  ^  j^ogT 
the  capias,  latitat,  Ac,  he  was  antiently  obliged  to  take  him  into  custody,  *■ 
in  order  to  produce  him  in  court  upon  the  return,  however  small  and  minute  thd 
cause  of  action  might  be.  For,  not  having  obeyed  the  original  summons,  he 
had  shown  a  contempt  of  the  court,  and  was  no  lon^r  to  be  trusted  at  large. 
But  when  the  summons  fell  into  disuse,  and  the  capias  became  in  fact  the  first 
process,  it  .was  thought  hard  to  imprison  a  man  for  a  contempt  which  was  only 
supposed :  and  therefore  in  common  cases,  by  the  gradual  indulgence  of  the 
courts,  (at  length  authorized  by  statute  12  Geo.  I.  o.  29,  which  was  amended  by 
5  Geo.  ll.  c.  27,  made  perpetual  by  21  Geo.  II.  c.  3,  and  emended  to  all  inferior 
courts  by  19  Geo.  III.  c.  70,)  the  sheriff  or  proper  officer  can  now  only  per- 
sonally serve  the  defendant  with  the  copy  of  the  writ  or  process,  and  with 
notice  in  writing  to  appear  by  his  attorney  in  court  to  defend  this  action ; 
which  in  effect  reduces  it  to  a  mere  summons.^^    And  if  the  defendant  thinks 

(#)Appetid.No.in.ii. 

cUnse  of  mm  omittaa,  commanding  the  sheriff  that  he  do  not  mnit  on  account  of  any  liberty 
in  his  county,  but  that  he  enter  the  same,  &c.,  and  take  the  defendant,  &o.,  which  rum 
cmittaa  writ  may  be  issued  in  the  first  instance.    Tidd,  8th  ed.  145,  146.— Ohittt. 

*  And  a  latiiai  cannot  be  served  out  of  the  proper  county,  though  when  a  person  haaf 
heen  served  on  the  confines  of  a  countv,  though  out  of  it,  the  court  will  not  in  general 
set  aside  the  service.    4  M.  &  S.  412.    I  Chitty's  R.  15 ;  and  see  id.  233.— Ohittt. 

*In  the  Exchequer  an  action  may  also  be  commenced  by  a  venire  fadas  ad  retpondendum, 
which  is  in  the  nature  of  an  original  writ,  and  is  the  process  used  in  this  court  against 
peers  and  members  of  the  house  of  commons.  On  this  writ  the  defendant  is  summoned ; 
snd  if  he  do  not  appear,  a  distringas  issues,  and  after  that,  if  necessary,  an  o&w,  pluries, 
or  tatatuM  distringas.  Tidd's  Practice,  67.  An  action  by  an  attorney  or  officer  of  this 
ooart  is  commenced  by  ^  capias  of  privilege,  and  against  attorneys,  omcers,  or  prisoners 
hy  bill.    Ibid.  68. — Archbold. 

"  But  in  this  court  the  defendant  cannot  be  outlawed,  as  the  plaintiff  cannot  proceed 
therein  by  original  writ.    1  Price,  309.     Besides,  the  writ  of  quo  minus  is  a  venire  facias  and  - 
sabpQBna  ad  respondendum.     For  the  process  in  this  court,  see  Tidd,  Sth  ed.  154  to  157. 

As  to  the  form  of  the  notice,  see  Tidd,  8th  ed.  166.  If  there  be  no  notice  to  appear, 
when  necessary,  or  the  notice  be  not  properly  directed,  Ac.,  the  defendant  may  move 
the  court  to  set  aside  the  proceedings ;  but  any  trifling  informality  in  the  notice,  as 
setting  down  the  day  of  the  month  on  which  the  defendant  is  to  appear,  without  saying 
wtant,  next,  or  specifying  the  year^  or  mentioning  an  impossible  day,  will  not  invalidate 
it.   Udd,  8th  ed.  167.    As  to  the  service  of  the  process,  see  id.  167  to  169. 

If  there  be  no  proc^,  or  if  it  be  defective  in  point  of  form,  or  in  its  direction,  teste, 
or  return,  or  the  attorney's  name  be  not  endorsed  upon  it,  the  defendant  may  move  the 
court  to  set  aside  the  proceedings  for  irregularity ;  and  a  writ  having  a  wrong  return  will 
not  be  aided  by  a  correct  day  being  mentioned  in  the  notice  to  appear.  But  he  cannot 
take  advantage  of  any  error  or  defect  in  the  process  after  he  has  appeared  to  it  or  taken 
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proper  to  appear  npon  this  notice^  his  appearance  is  recorded,  and  he  pnts  in 
sureties  for  his  fhture  attendance  and  obedience  3  which  sureties  are  called 
common  bail,  being  the  same  two  imaginary  persons  that  were  pledges  for  the 
plaintiff's  prosecution,  John  Doe  and  Richard  Roe.  Or,  if  the  defendant  does 
not  appear  upon  the  return  of  the  writ,  or  within  four  (or,  in  some  cases,  eight) 
days  after,"  the  plaintiff  may  enter  an  appearance  to  him,  as  if  he  had  really 
appeared;  and  may  file  common  bail  in  the  defendant's  name,  and  proceed 
thereupon  as  if  the  defendant  had  done  it  himself. 

But  if  the  plaintiff  will  make  affidavit,  or  assert  upon  oath,  that  the  cause  of 
action  amounts  to  ten  pounds  or  upwards,"  then  he  may  arrest  the  defend- 

the  declaration  out  of  the  office ;  for  it  Ib  the  universal  practice  of  the  courts  that  the 
application  to  set  aside  proceedings  for  irregularity  should  be  made  as  early  as  possible, 
or,  as  it  is  commonly  said,  in  the  first  instance ;  and  where  there  has  been  an  irregu- 
larity, if  the  party  overlook  it  and  take  subsequent  steps  in  the  cause,  he  cannot  after- 
wards revert  back  and  object  to  it.  In  the  Ck^mmon  fleas  the  court  will  not  quash  a 
writ  on  the  ground  of  its  havine  been  served  in  a  wrong  county.  And  it  is  said  that  a 
mistake  in  the  process  is  cured  by  the  plaintiff's  entering  an  appearance  for  the  defend- 
ant, which  has  been  always  looked  upon  as  effectual  for  that  purpose  as  if  he  had  done 
it  himself;  but  it  is  otherwise  where  the  defendant  has  not  been  served  with  a  copy  of 
the  process,  or  the  notice  subscribed  thereto  is  defective.  It  is  also  said  that  no  advan 
tage  can  be  taken  of  the  irregularity  of  process  without  having  it  returned,  and  before 
the  court;  and  where  the  irregularity  complained' of  is  not  in  the  process,  but  in  the 
notice  to  appear  thereto,  or  in  the  service  of  it,  the  rule  should  be  to  set  aside  such 
service,  and  not  the  process  itself.  See  Tidd,  8th  ed.  159,  and  the  various  cases  there 
collected. 

The  process  may  in  general  be  amended  where  there  is  any  thing  to  amend  by ;  and 
it  has  been  amended  in  the  name  of  the  defendant  where  he  was  a  prisoner  in  custody 
under  it.  But  the  court  of  King's  Ben<;h  would  not  grant  a  rule  for  amending  the  writ, 
under  which  the  defendant  had  been  arrested  by  a  wrong  name,  after  actions  of  false 
imprisonment  had  been  brought  for  such  arrest ;  so  an  amendment  cannot  be  made  of 
mesne  process  by  adding  the  name  of  another  person  as  plaintiff.  A  writ  returnable  on 
a  dies  non  is  altogether  void,  and  cannot  be  amended  bv  the  court ;  and  the  courts,  we 
have  seen,  will  not  in  general  allow  a  writ  to  be  amended  to  the  pr^'udice  of  the  bail. 
Tidd,  8th  ed.  160,  and  cases  there  collected. — Chittt. 

^'  In  all  cases  where  the  defendant  is  served  with  a  copy  of  the  process,  he  has  eight 
days  to  file  common  bail  in  the  King's  Bench,  or  to  enter  a  common  appearance  in  the 
Common  Pleas,  exclusive  of  the  return-day ;  and  if  the  last  of  the  eight  oays  be  a  Sunday, 
•  he  has  all  the  next  day.    1  Cromp.  Prac.  48.    1  Burr.  56. 

As  to  what  cause  of  action  will  justify  an  arrest,  it  is  a  rule  that  yirhere  a  debt  is  certain, 
or  damages  may  be  reduced  to  a  certainty,  as  in  assumpsit  or  covenant  for  the  payment 
of  money,  (Barnes,  79,  80,  108,)  the  defendant  mav  be  arrested  as  a  matter  of  course,  on 
an  affidavit  stating  the  cause  of  action.  Tidd,  170.  But  where  damages  are  altogether 
uncertain,  as  in  assumpsit,  or  covenant,  to  indemnify,  &c.,  or  in  actions  for  a  tort  or 
trespass,  there  can  be  no  arrest  without  a  special  order  of  the  court,  or  a  judge,  on  a  full 
affidavit  of  the  circumstances,  (id.  171;)  and,  by  rule  of  H.  T.  48  Geo.  III.,  a  person 
cannot  be  held  to  special  bail  in  trover  or  detinue  without  an  order.  And  there  aro 
other,  cases  where  an  arrest  is  not  allowed,  even  though  the  action  be  brought  for  a  sum 
certain.  Thus,  a  defendant  cannot  be  arrested  on  a  penal  statute,  (Yelv.  53,)  though  ho 
may  on  a  remedial  one,  (7  T.  R.  259,)  or  where  the  act  expressly  authorizes  an  arrest 
The  defendant  cannot  be  arrested  on  a  bail-bond,  (R.  M.  8  Anne,)  or  replevin-bond,  (1 
Salk.  99.  6  T.  R.  336.  8  T.  R.  450,)  or  on  a  recognizance  of  bail,  (Tidd,  8th  ed.  172;)  nor 
for  goods  bargained  and  sold,  or  sold  without  stating  a  delivery,  (12  Bast,  398.  1  Bmgh. 
357 ;)  nor  on  a  policy  of  insurance  without  an  adjustment,  or  an  express  promise  to  pay 
the  amount,  (5  Taunt.  201.  1  Marsh.  19,  S.  C. ;)  but  he  may  be  on  a  guarantee.  9  Price, 
155.  80  defendant  cannot  be  arrested  for  more  than  is  equitably  due.  Thus,  he  cannot 
be  arrested  on  the  penalty  of  a  bond,  (6  T.  R.  217.  2  East,  409;)  but  he  may  if  the  sum 
is  agreed  to  be  for  liquidated  damages.  Tidd,  8th  ed.  173.  He  cannot  be  arrested  for 
more  than  the  balance  due  where  there  is  a  set-off.  3  B.  &  C.  139.  5  B.  &  A.  513.  1  !>'. 
k  R.  67,  8.  C. 

"  Now,  by  Stat.  7  A  8  Geo.  IV.  c.  71,  the  debt  must  amount  to  20/.,  and  in  Wales  an«l 
the  counties  palatine  to  50/.  Intermediate  statutes — ^viz.,  51  Geo.  III.  c.  124,  and  27 
Geo.  III.  c.  101 — extended  the  sum  from  10/.  to  15/.,  except  upon  bills  of  exchange  and 
promissory-notee.     The  statute  of  the  present  king  contains  no  such  exemption.— 

CaiTTY, 

This  affidavit  must  be  certain  and  positive;  for  an  affidavit  made  uron  belief,  or  with 
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ant,  and  make  him  put  in  substantial  snreties  for  his  appearance,  called  special 
haH  In  order  to  which,  it  is  required  by  statute  13  Car.  il.  st.  2,  c.  2,  that  the 
true  cause  of  action  should  be  expressed  in  the  body  of  the  writ  or  process :  else 
no  security  can  be  taken  in  a  greater  sum  than  40^.  This  statute  (without  - 
any  such  intention  in  the  makers)  had  like  to  have  Ousted  the  king's  bench  of 
*ail  its  jurisdiction  over  civil  injuries  without  force ;  for,  as  the  biU  of  j-  j^oqq 
Middlesex  was  framed  only  for  actions  of  trespass,  a  defendant  could  '- 
not  be  arrested  and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But 
to  remedy  this  inconvenience,  the  officers  of  the  king's  bench  devised  a  method 
of  adding  what  is  called  a  clause  of  ac  etiam  to  the  usual  complaint  of  trespass : 
the  bill  of  Middlesex  commanding  the  defendant  to  be  brought  in  to  answer 
the  plaintiff  of  a  plea  of  trespass,  and  also  to  a  bill  of  debt ;(/)  the  complaint 
of  trespass  giving  cognizance  to  the  court,  and  that  of  debt  authorizing^  the 
arrest.  In  imitation  of  which,  lord  chief  justice  North,  a  few  years  afterwards, 
in  order  to  save  the  suitors  of  his  court  the  trouble  and  expense  of  suing  out 
special  originals,  directed  that  in  the  common  pleas,  besides  th*)  usual  complaint 
of  breaking  the  plaintiff's  close,  a  clause  of  ac  etiam  might  be  also  added  to  the 
writ  of  capias,  containing  the  true  cause  of  action;  as,  "that  the  said  Chai  les, 
the  defendant,  may  answer  to  the  plaintiff  of  a  plea  of  trespass  in  breaking  his 
close ;  and  also,  ac  etiamy  may  answer  him,  according  to  the  custom  of  the 
court,  in  a  certain  ple^  of  trespass  upon  the  case,  upon  promises,  to  the  value 
of  twenty  pounds,  &c."(^)  The  sum  sworn  to  by  the  plaintiff  is  marked  upon 
the  back  of  the  writ,  and  the  sheriff,  or  his  officer  the  bailiff,  is  then  obliged 
actoaily  to  arrest  or  take  into  custody  the  body  of  the  defendant,  and,  havmg 
so  done,  to  return  the  writ  with  a  cepi  corpus  endorsed  thereon. 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  body,^^ 
after  which  the  bailiff  may  justify  breaking  open  the  house  in  which  he  is'* 
to  take  him ;  otherwise  he  has  no  such  power,  but  must  watch  liis  opportunity 
to  arrest  him ;  for  every  man's  house  is  looked  upon  by  the  law  to  be  his  castle 
of  defence  and  asylum,  wherein  he  should  suffer  no  violence  :^*  which  principle 

{f^TTjeuJvsFiUMar.  102.    Append.   No.ni.|8.  QiUldford,  99.    TUb  work  Ib  itrongly  reoommenddd  to  the 

C)  Lflly'i  Pnet  Re^.  tit.  ae  9tiam.    North*!  life  of  Lord     stadent's  penuaL 

a  reference  to  something  else, — as  where  the  plaintiff  swears  the  defendant  is  indebted 
to  him  in  ten  pounds  or  upwards,  as  appears  by  his  books  or  by  a  bill  delivered, — ^will 
not  be  sufficient  unless  the  plaintiff  is  an  executor,  administrator,  or  assignee ;  for  then, 
from  the  nature  of  his  situation,  he  cannot  swear  more  positively  than  from  belief  or 
from  a  reference  to  the  accounts  of  others.    1  Sellouts  Practice,  112. — Christian. 

^*  But  this  does  not  seem  to  be  absolutely  necessary ;  for  if  a  bailiff  come  into  a  room 
and  tell  the  defendant  he  arrests  him,  and  lock  the  door,  it  is  sufficient.  C.  T.  Hardw. 
301.  2  New  Rep.  211.  Bull.  K.  P.  82.  Bare  words,  however,  will  not  conbtitute  an  arrest. 
1  By.  &  M.  C.  N.  P.  26.  It  is  sufficient  that  the  officer  have  the  authority,  be  near,  and 
Acting  in  the  arrest,  without  being  the  person  who  actually  arrests.    Cowp.  65. 

If  the  defendant  be  wrongiully  taken  without  process,  (2  Anst.  461.  1  N.  R.  135,)  or 
ftfter  it  is  returnable,  (2  H.  Bla.  29,)  he  cannot  be  lawfiilly  detained  in  custody  under 
subsequent  process  at  the  suit  of  the  same  plaintiff,  though  he  may  at  the  suit  of  third 
persons.    2  B.  &  A.  743.   1  Chit.  Rep.  579,  S.  C.—Ohittt. 

It. is  not  necessary  that  the  arrest  should  be  made  by  the  hand  of  the  bailiff,  nor  that 
he  should  be  actually  in  sight ;  yet  when  an  arrest  is  made  by  his  assistant  or  follower, 
the  baUiff  ought  to  be  so  ne^r  as  to  be  considered  as  acting  in  it.    Cowp.  65. — Christian. 

"  This  appears  to  be  stated  too  extensively :  it  is  the  defendant's  own  dwelling  which 
l)y  law  is  said  to  6e  his  castle ;  for  if  he  be  in  the  house  of  another,  the  bailiff  or  sheriff 
>Q&y  break  and  enter  it  to  effect  his  i>urpose,  but  he  ought  to  be  very  certain  that  the 
defendant  be,  at  the  time  of  such  forcible  entry,  in  the  house.  See  Johnson  vs,  Leigh, 
S  Taunt  246.— Ohittt. 

"  A  bailiff,  before  he  has  made  the  arrest,  cannot  break  open  an  outer  door  of  a  house , 
but  if  he  enter  the  outer  door  peaceably,  he  may  then  break  open  the  inner  door,  though 
it  be  the  apartment  of  a  lodger,  if  the  owner  himself  occupies  part  of  the  house.  Cowp. 
1.  2  Moore,  207.  8  Taunt.  250,  S.  C.  But  if  the  whole  house  be  let  in  lodgings,  as  each 
lodging  is  then  considered  a  dwelling-house,  in  which  burglary  may  be  stated  to  have 
been  oommitted,  it  has  been  supposed  that  the  door  of  each  apartment  would  be 
considered  an  outer  door,  which  could  not  be  legally  broken  open  to  execute  an  arrest, 
^'''wp.  2.— Christian. 
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is  can  ted  so  far  in  the  civil  law,  that,  for  the  most  part,  not  bo  mnch  as  a  com* 
mon  citation  or  summons,  much  less  an  arrest,  can  be  executed  upon  a  man 
*289 1  ''''^^^^"^  ^^^  ^^^  wall8.(A)  Peers  of  the  reabn,  members  *of  parliament, 
^  and  corporations,  are  privileged  from  arrests ;  and  of  course  from  oat- 
la  wries.(i)  And  against  them  the  process  to  enforce  an  appearance  must  be  by 
summons  and  distress  infinite,r/)  mstead  of  a  capias.  Also  clerks,  attorneys, 
and  all  other  persons  attending  the  courts  of  justice,  (for  attorneys,  being  officers 
of  the  court,  are  always  supposed  to  be  there  attending,)  are  not  liable  to  be 
an*ested  by  the  ordinary  process  of  the  court,  but  must  be  sued  by  biU,  (called 
usually  a  bill  of  privilege,)  as  being  personally  present  in  court.  (A:)"  Clercymen 
performing  divine  service,  and  not  merely  staying  in  the  church  with  a  fraudu- 
lent design,  are  for  the  time  .privileged  n*om  arrests,  by  stat.  60  Bdw.  III.  c.  5, 
and  1  £ic.  II.  c.  16,  as  likewise  members  of  convocation  actually  attending 
thereon,  by  statute  8  Hen.  YI.  c.  1.  Suitors,  witnesses,  and  other  persons, 
necessarily  attending  any  courts  of  record  on  business,  are  not  to  be  arrested 
during  their  actual  attendance,  which  includes  their  necessary  coming  and  re- 
turning."   And  no  arrest  can  be  made  in  the  king's  presence,  nor  within  the 

(»)  f/.  2,  4, 18-21.  (/)  See  pupe  280. 

(<)  Whlfeelock  of  PurL  200»  207.  (*)  Brow^Zbr.  tit.  MZb»  20.  12  Mod.  les. 

But  to  justify  breaking  open  an  inner  door  belonging  to  a  lodger,  admittance  must  be 
first  demanded,  unless  defendant  is  in  the  room.  3  B.  A;  P.*  ^.  4  Taunt.  619.  And 
the  breaking  open  an  inner  door  of  a  stranger  cannot  be  justified  on  a  suspicion  that 
defendant  is  in  the  room.    5  Taunt.  765,  6th  ed.  246. — Chittt. 

"  These  privileges  are  allowed  not  so  much  for  the  benefit  of  attonieys  as  their  clients, 
(2  Wils.  44,  4  Burr.  211.  3  Doug.  381,)  and  are  therefore  confined  to  attorneys  who  practise, 
(2  Wils.  232.  4  Burr.  2113.  2  Bla.  Rep.  1086. 1  Bos.  &  Pul.  4.  2  Lutw.  1667,  contra,)  or  at 
least  have  practised  within  a  year ;  for  it  is  a  rule  that  such  attorneys  as  have  not  been 
attending  tneir  employment  in  the  King's  Bench  for  the  space  of  a  year,  unless  hindered 
by  sickness,  be  not  allowed  their  privilege  of  attorneys.  K.  M.  1654,  8. 1.  K.  B.  k  C.  P. 
2  M.  A  S.  605.— Chitty. 

"  See,  further  as  to  the  privileges  from  arrest,  Tidd,  8th  ed.  193  to  214.  Lee's  Diet.  tit. 
Arrest,  90, 92.  In  addition  to  those  named  in  the  text  are  the  following,  viz. :  Admimitnf 
lor,  as  such,  (Yelv.  53  ;)  but  not  if  he  has  personallv  promised  to  pay.  IT.  R.  716.  A&ent 
for  debt  beyond  seas.  38  Geo.  III.  c.  50,  s.  9.  Amlassaebrs  and  sennmis.  7Anne,  c.  12.  1 
B.  &  C.  554.  3  D.  &  R.  833,  25.  Bail,  being  about  to  justify,  or  otherwise  attending 
court  as  bail.  1  H.  Bla.  636.  1  M.  &  S.  638.  Bdnkrt^  for  fortjr-two  days,  unless  before 
in  prison,  and  after  forty-two  days,  if  the  time  for  surrender  be  enlarged,  (8  T.  R.  475 ;) 
also  if  summoned  before  the  commissioners  relative  to  his  estate,  though  several  yean 
after  his  last  examination.  Id.  534.  See  the  6  Geo.  IV.  c.  16,  ss.  117,  118.  Bwrrisim 
attending  court  or  on  circuit.    1  H.  Bla.  636.    Bishops.  Oonsul^eneral.  9  East,  447 ;  sed  vioL 

1  Taunt.  106.  3  M.  &  S.  284.  Exseidor,  as  such.  Fme^wert,  (1  T.  R.  486.  2  H.  B.  17 ;] 
but  if  she  obtain  credit,  pretending  to  be  single,  she  may  be  arrested,  (1  N.  R.  54 ;  ana 
see  1  Bing.  344.  2  Marsh.  40.  7  Taunt.  55.  Tidd,  8th  ed.  197 ;)  though  if  a  foreigner  and 
her  husband  be  abroad,  she  is  liable  for  her  debts,  though  neither  separated  by  deed  nor 
having  a  separate  maintenance,  (2  N.  R.  380 ;)  but  if  plaintiff  knew  her  to  be  married, 
she  will  be  discharged,  (6  T.  R.  451.  1  East,  17,  n.  7  £^t,  582 ;)  and  in  such  case  plain- 
tiff will  be  ruled  to  pay  costs  of  motion,  (3  Taunt.  307 ;)  but  if  she  cohabit  with  another 
man,  and  trade  on  her  own  account,  she  will  not  be  discharged,  (1  B.  A;  P.  8  ;)  if  she,  by 
mistake,  misrepresent  her  husband  to  be  dead,  she  will  be  discharged.  1  East,  16.  Mar^ 
sued  as  such.  Himdredors,  as  such.  Insolvent  debtor  discharged,  (3  M.  &  8.  595,'^  unless 
on  a  subsequent  express  promise.  6  Taunt.  563 ;  sed  vid.  1  Chit.  R.  274,  n.  Irish  peer, 
whether  a  representative  or  not.  39  &  40  Geo.  III.  o.  67,  art.  4.  Marshal  of  King's 
Bench.  Officers,  non-commissioned,  (4  Taunt.  557 ;)  but  volunteer  drill  serseants  are 
not  exempt.  8  T.  R.  105.  PlamUff  attending  execution*  of  inquiry,  &c.  4  Moore,  34. 
Saihrs,  under  20/.  1  Geo.  II.  st.  2,  c.  14,  s.  15.  32  Geo.  III.  c.  33,  s.  22.  SajeanU  at  law. 
6  T.  R.  686.    Suitors  attendingcourt,  (11  East,  439,)  and  insolvent  court  is  such  a  court. 

2  Marsh.  57.  6  Taunt.  336.  Warden  of  the  Fleet.  Witnesses  subpoenaed,  or  summoned 
before  commissioners  under  great  seal,  or  attending  an  arbitrator  appointed  by  the  court 

1  Chit.  Rep.  679.  3  B.  A  A.  252,  S.  0.  3  Anst.  941.  3  East,  189.  A  creditor  attending 
commissioners  of  bankrupt  to  prove  a  debt.  7  Yes.  312.  1  Yes.  &  B.  316.  2  Rose,  2£ 
By  mutiny  act,  witnesses  attending  court-martial  are  privileged.  But  witnesses  are  not 
privileffed  if  they  delay  by  the  way.  1  Chit.  Rep.  679.  3  B.  A;  A,  252.  8.  C;  sed  vid.  7 
rrioe,  699.    A  reasonable  time  is  allowed  for  gomg  and  returning.    2  Bla.  Rep.  1113. 

2  Marsh.  57.— Chittt. 
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verge  of  his  royal  palace,(0"  >^or  in  any  place  where  the  king's  justices  are 
actually  sitting.*  The  king  hath  moreover  a  special  prerogative,  (which, 
indeed^  is  very  seldom  exerte<i,)(m)  that  he  may  hy  his  *writ  of  protection  privi 
lege  a  defendant  from  all  personal,  and  many  real,  suits  for  one  ^ear  at  a  time 
and  no  longer;  in  respect  of  his  heing  engaged  in  his  service  out  of  the 
realni.(ft)  And  the  king  also,  hy  the  common  iaw^  might  take  his  debtor  into 
his  protection,  so  that  no  one  mi^ht  sue  or  arrest  him  till  the  king's  debt  be 


will  undertake  for  the  king's  debt,  and  then  he  shall  have  execution  for  both 
And  lastly,  by  statute  29  Car.  II.  c.  7,  no  arrest  can  be  made,  nor  process 
served,  upon  a  Sunday,  except  for  treason,  felony,  or  breach  of  the  peace." 

When  the  defendant  is  regularly  arrested  he  must  either  go  to  prison  for  safe 
custody,  or  put  in  special  wiU  to.  the  sherifT.**  For,  the  intent  of  the  arrest 
being  only  to  compel  an  appearance  in  court  at  the  return  of  the  writ,  that 
purpose  is  equally  answered  whether  the  sheriff  detains  his  person,  or  takes 
BofBcient  security  for  his  appearance,  called  bail,  (from  the  Freiich  word  bailler, 
to  deliver,)  because  the  defendant  is  bailed  or  delivered  to  his  sureties,  upon 
their  giving  security  for  his  appearance,  and  is  supposed  to  continue  in  their 
friendfy  custody  instead  of  going  to  gaol.  The  method  of  putting  in  bail  to 
the  sheriff  is  by  entering  into  a  bond  or  obligation,  with  one  or  more  sureties, 
not  fictitious  persons,  as  m  the  former  case  of  common  bail,  but  real,  substan- 
tial, responsible  bondsmen,  to  insure  the  defendant's  appearance  at  the  return 
of  the  writ ;  which  obligation  is  called  the  baU-bond^py^  The  sheriff,  if  he 
pleases,  may  let  the  defendant  go  without  any  sureties ;  out  that  is  at  his  own 
peril:  fbr,  afker  once  taking  him,  the  sheriff  is  bound  to  keep  him  safely,  so  as 
to  be  forthcoming  in  court;  otherwise  an  action  lies  against  him  for  an  escape..** 

0  See  book  It.  276.     The  Tern  of  the  oalace  of  West-  to  other  men's  actions,  lest  she  might  be  thon^^t  to  delay 

■ilBscer  extends,  hf  >t«t.  2ft  Hea.  vIIL  c.  12,  from  Ohariag  Jostloe."    Bat  kins  William,  in  lfl&2,  granted  one  t>)  lord 

Onm  to  Westminster  hAll.  Catts,  to  protect  lum  from  being  outlawed  by  Us  t^or, 

(•)Rir  Edwanl  Cbke  informs  ns  (1  Inst  131)  that  herein  (3  Lev.  882 :)  which  is  the  Uurt  that  appears  npon  our  bt^oks. 

**h»  <oald  say  nothing  of  his  own  experience;  for  albeit  (•)  Ftnch,  L.  HA.   8  LeT.332. 

men  Kliiabeth  maintained  many  wan,  yet  she  granted  (•)  F.  N.  B.  28.   Ca  Litt.  13L 

WW  or  no  protections:  and  her  reason  was  that  he  was  no  (p)  Appvad.  No.  IIL  {  5. 
flt  nljfeet  to  be  employed  in  ber  serrioe,  that  was  svl^ect 

**  Except  by  an  order  of  the  board  of  green  cloth,  or  unless  the  process  issue  out  of  the 
palace  court.  3  T.  R.  735.  But  an  arrest  within  the  verse  of  the  nalaoe  has  been  holden 
in  the  Common  Pleas  to  be  no  ground  for  discharging  the  defendant  out  of  custody.  7 
Taunt.  311 ;  and  see  1  Chit.  Rep.  375.  3  B.  A;  A.  '502.— Chittt. 

*  Sed  vide  I  Lev.  106.  Process  cannot  be  executed  in  Kensington  palace,  (10  East. 
578.  1  Camp.  475,)  or  within  the  Tower  without  leave  from  the  governor.  2  Chit.  Rep. 
48,  51.— Chittt. 

'  See  construction  of  this  act,  Tidd,  8th  ed.  216.  Afber  a  negligent  escape,  the  defend* 
ant  may  be  taken  on  a  Sunday.    2  Lord  Raym.  1028. 

The  arrest  must  be  made  in  the  county  into  which  the  process  is  issued ;  an  arrest  on  the 
verge  of  a  county  into  which  the  writ  is  issued  is  bad,  unless  there  be  a  dispute  as  to 
boundaries.    ZB,&A.  408.— Chittt. 

**  Or,  by  43  Geo.  III.  c.  46,  deposit  in  the  sheriff's  hands  the  sum  endorsed  on  the  writ» 
with  10^.  in  addition  to  answer  costs,  &o.,  and  the  fine  paid,  if  proceeding  by  original ; 
and  this  deposit  is  paid  into  court,  and  repaid  to  the  defendant  on  his  perfecting  bail, 
or  rendering  himself  to  prison,  (4  Taunt  669.  1  Bing.  103.  Chitty  R.  145.  3  M.  A  S. 
283 ;}  but,  if  neither  of  these  measures  be  taken,  it  is  to  be  paid  over  to  theplaintiff  by 
order  of  ^e  court.  See  cases  on  construction  of  this  act,  Tido,  8th  ed.  226, 227.  Qu»re  if 
depositing  goods  instead  of  money  will  do.    7  Moore,  432.— Chittt. 

"  An  agreement  by  a  third  person  with  a  sheriff's  officer  to  put  in  good  bail,  &c.,  (1  T. 
R.  418,)  or  an  attorney's  nnaertaking  to  the  office  for  defendant's  appearance  (7  T.  R. 
109)  or  to  give  bail-bond  in  due  time,  are  void,  and  no  action  lies  on  it ;  out  if  given  to  the 
plaintiff  in  the  action,  it  is  valid.    4  East,  568. — Chittt. 

"*  But  the  action  may  be  defeated  by  putting  in  bidl  in  the  original  action,  of  the  term 
in  which  the  writ  is  returnable,  though  after  the  expiration  of  the  time  allowed  for 
putting  it  in,  and  even  after  the  action  for  the  escape  is  brought.  1  Esp.  Rep.  87.  2  B. 
*  P.  35,  246.    1  Taunt.  25.     1  Chit.  Rep.  575,  a.;  sed  vide  7  T.  R.  109.    4  East.  568.    To 

?revent  this,  plaintiff  should  oppose  justification  of  bail,  (Tidd,  8th  ed.  235,)  or  render. 
T.R.  109.    2Kar8h.26L    1  Price,  103.    4M.  &S.  397. 
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Bui,  on  the  other  hand,  he  is  obliged,  by  statute  23  Hen.  VI.  c.  10,  to  take  (if 
it  be  tendered^  a  sufficient  bail-bond;*  and  by  statute  12  Geo.  I.  c.  29,  the  sheriff 
shall  take  bail  for  no  other  sum  than  such  as  is  sworn  to  by  the  plaintiff  and 
endorsed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after,  the  defendant  must 
appear  according  to  the  exigency  of  the  writ.  This  appearance  is  effected  by 
*'^91 1  P^^^^^S  ^^  ^^^  justilying  bail  Ho  the  action  ;  which  is  commonly  called 
.  ^  J  putting  in  bail  above,^  If  this  be  not  done,  and  the  bail  that  were  taken 
by  the  sheriff  below  are  responsible  persons,  the  plaintiff  mav  take  an  assignment 
fh)m  the  sheriff  of  the  bail-bond  (under  the  statute  4  &  5  Anne,  c.  16)  and 
bring  an  action  thereupon  against  the  sheriff's  bail.  But  if  the  bail  so  ac- 
cepted by  the  sheriff  be  insolvent  persons,  the  plaintiff  may  proceed  against 
the  sheriff  himself  by  calling  ujpon  him,  first  to  return  the  writ,  (if  not 
already  done,)  and  afterwards  to  bring  in  the  body  of  the  defendant.  And,  if 
the  sheriff  does  not  then  cause  sufficient  bail  to  be  put  in  and  perfected  above, 
he  will  himself  be  responsible  to  the  plaintiff. 

The  bail  above,  or  bail  to  the  action,  must  be  put  in  either  in  open  court  or 
before  one  of  the  judges  thereof,  or  else,  in  the  country,  before  a  commissioner 
appointed  for  that  purpose  by  virtue  of  the  statute  4  W.  and  M.  c.  4,  which 
must  be  transmitted  to  the  coui*t.  These  bail,  who  must  at  least  be  two  in 
number,  must  enter  into  a  recognizance(5')  in  court  or  before  the  judge  or  com- 
missioner in  a  sum  equal  (or  in  some  cases  double)  to  that  which  the  plaintiff 
hath  sworn  to,  whereby  they  do  jointly  and  severally  undertake  that  if  the 
defendant  be  condemned  in  the  action  he  shall  pay  the  costs  and  condemnation 
or  render  himself  a  prisoner,  or  that  they  will  pay  it  for  him ;  which  recogni- 
zance is  transmitted  to  the  court  in  a  slip  of  parchment  entitled  a  bail'piece.(r) 
And,  if  excepted  to,  the  bail  must  be  perfected;  that  is,  they  must  jttstify  them 
selves  in  court,  or  before  the  commissioner  in  the*  country,  by  swearing  them- 
selves housekeepers,"  and  each  of  them  to  be  worth  the  full  sum  for  which  they 
are  bail,  after  payment  of  all  their  debts.^    This  answers  in  some  measure  to 

(f)  Append.  No.  in.  I  6.  (<*)  Drfd. 

Sheriff  cannot  sue  defendant  for  money  paid  when  he  has  discharged  him  out  of  cus- 
tody on  mesne  process  without  a  bail-bond,  and  has,  in  consequence  of  his  non-appea^ 
ance,  been  obliged  to  pay  debt  and  costs.    8  East,  171. — Chitty. 

^  If  he  so  remse,  he  is  liable  to  a  special  action  on  the  case,  (Gilb.  0.  P.  20.  Cro.  Car. 
196.  6  T.  R.  355 ;)  but,  to  maintain  such  action,  the  parties  offered  aa  bail  must  have  had 
sufficient  property  in  the  county  where  the  arrest  was  made.     15  East,  320.— Chittt. 

^  In  proceedings  in  the  King's  Bench  by  bill,  whenever  special  bail  is  not  necessary  Or  has 
been  dispensed  with  by  the  court,  common  bail  (which  are  merely  nominid)  must  be  filed, 
or  in  proceedings  in  the  common  pleas  of  King's  Bench  by  original^  a  common  appearance 
must  be  entered.  In  the  King's  Bench,  where  defendant  has  been  served  with  a  copy 
of  a  bill  of  Middlesex,  or  other  process  therein,  common  bail  should  be  filed  at  the  re- 
turn, or. in  eight  days,  exclusive  (not  including  Sunday,  if  the  last)  after  it.  5  Geo.  II. 
0.27,8.1.    1  Burr.  56.    Tidd,  8th  ed.  240. 

In  proceedings  by  original  in  the  Swing's  Bench,  the  appearance  must  be  entered  with 
the  filacer  of  the  county  in  which  the  action  is  laid,  within  eieht  days  after  appearanoe- 
day  or  quarto  die  post  of  return  of  process.  3  B.  &  G.  110.  41).  &  R  713,  8.  CC  In  the 
Common  Fleas  the  eight  days  are  reckoned  from  the  return-day,  and  nol  froxa  the  quarto 
die  post  of  the  return  of  the  writ.    Id.  Ibid.    Impey,  C.  P.  216,  217. 

By  5  Geo.  II.  o.  27,  to  expedite  the  plaintiff's  proceedings,  if  the  defendant,  having 
been  served  with  process,  shall  not  appear  at  the  return  thereof  or  within  eight  days 
after  such  return,  the  plaintiff,  upon  affidavit  of  the  service  of  such  process,  may  enter 
a  common  appearance  or  file  common  bail  for  the  defendant,  and  proceed  therem  as  if 
such  defendant  had  entered  his  appearance  or  filed  common  biul.  The  plaintiff  cannot 
enter  such  appearance  or  file  common  bail  till  the  ninth  day.    Tidd,  242. — Chittt. 

•^  Or  a  freeholder,  or  copyholder,  or  a  long  leaseholder.  8  Taunt.  148.  1  Chitty  R.  7, 
88,144.    2  Chitty  R.  96,  97.— Chitty. 

^  Upon  special  bail  being  put  in,  a  notice  thereof  must  be  given  to  the  plaintiff's  at* 
torney  or  agent,  whereupon  the  latter  may  except  to  the  bau  within  twenty  days  after 
notice  given,  by  entering  such  exception,  (4  D.  A  R.  365 ;)  and  notice  qf  the  exception  must 
be  given  to  the  defendant's  attorney  before  the  sheriff  is  ruled.  Alexander  vs.  Miller,  2*4 
Nov.,  1825,  K.  B.  But  where  bail  is  not  put  in,  at  the  time  of  ruling  the  sheriff  to  re* 
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the  stipulatio  or  satisdatio  of  the  Roman  law8,(«)  which  is  mutually  given  by 
each  litigant  party  to  the  other :  by  the  plaintiff  that  he  will  prosecute  his 
salt;  and  pay  the  costs  if  he  loses  his  cause ;  in  like  manner  as  our  law  still 
requires  nominal  pledges  of  prosecution  from  the  plaintiff:  bjr  the  defendant, 
that  he  shall  continue  in  court  and  abide  the  sentence  of  the  judge,  much  hkt 
oar  special  bail,  but  with  this  difference,  that  the  fidejussores  were  there  abso- 
lutely hound  judicatum  solvere,  to  see  the  costs  and  condemnation  *paid  r^oQ-^ 
at  all  events;  whereas  our  special  bail  may  be  discharged,  by  surren-  »-. 
dering  the  defendant  into  custody  within  the  time  allowed  by  law ;  for  which 
purpose  they  are  at  all  times  entitled  to  a  warrant  to  apprehend  him.(^)* 

(•)I]ut.2.4,t.ll.    Ff.l2,US,  (<)  Show.  202.    6Mod.281. 

turn  the  writ  or  bring  in  the  body,  he  must  put  in  and  perfect  of  bail  at  his  peril,  o** 
render  the  defendant  within  four  days  in  a  town  cause,  or  six  days  in  a  coi^ntry  cause 
without  any  exception.    2  Bla.  R.  1206.    2  Chit.  R.  82,  108.    Tidd;  8th  ed.  256. 

Within  a  particular  time  (in  general,  four  days)  after  the  exception  entered  and  notic«i 
given,  the  bail  must  justify.  See  Tidd,  257,  258,  259.  If  they  do  not  mean  to  do  so, 
others  should  be  added. 

Preyious  to  the  bail  justifying,  there  should  be  a  notke  setting  forth  that  the  bail 
already  put  in  will  on  a  certain  day  justify  themselves  in  open  court,  (2  Chit.  R.  103. 
Tidd,  259;)  or  that  one  or  more  persons  will  be  added,  and  justify  themselyes  as  good 
hail  for  the  defendant.    Id. 

In  the  King's  Bench,  bail  are  added  and  jmiified  before  one  of  the  judges  sitting  in 
th&bail  court,  by  virtue  of  the  57  Geo.  III.  c.ll.  The  bail  must  be  in  Westminster  hall 
by  hfllf-paflt  nine  in  the  morning ;  and  if  the  bail  are  not  ready,  and  the  papers  delivered 
to  counsel,  before  ten  o'clock,  they  cannot  be  taken  after  that  hour.  Kul.  H.  T.  59 
Geo.  III.  K.  B.  When  there  are  but  few  bail,  it  is  necessary  that  they  should  be  very 
punctual  in  the  time  of  their  attendance,  for  if  they  are  not  ready  when  the  judge  takes 
his  Beat,  he  will  not  wait  for  them  till  ten  o'clock ;  but  when  the  bail  are  numerous,  the 
exact  time  of  their  attendance  is  not  so  material ;  and  on  the  last  day  of  term  they  are 
still  allowed  to  justify,  as  formerly,  in  full  court,  at  its  rising.    Tidd,  262. 

In  the  Comimon  Pleas  the  bail  must  justify  at  the  sitting  of  the  court  only,  except  on 
the  last  day  of  term,  when  bail  who  may  have  been  prevented  from  attending  at  the 
sitting  of  the  court  shall  be  permitted  to  justify  at  the  rising  of  the  court.  R.  M.  51  Geo. 
III.  G.  P.  3  Taunt.  569 ;  sea  vide  8  Taunt.  56.  In  the  Exchequer,  the  junior  baron  attends 
in  court  alone,  a  few  minutes  before  ten  o'clock  every  morning  during  term ;  and  it  is  ex- 
pected justifications  of  bail  be  then  made;  and  no  justification  can  take  place  after  half- 
past  ten  o'clock.    8  Price,  612,  R.  E.    56  Geo.  III.    2  Chit.  381.    9  Price,  57.  Tidd,  263. 

To  justify  themselves,  each  must  swear  that  he  is  worth  double  the  amount  of  the 
debt,  aft^  payment  of  his  own  debts.  But  if  the  sum  exceed  1000/.,  each  is  only  required 
to  justify  himself  in  1000/.  more  than  that  sum.  M.  51  Geo.  III.  It  is  not  sufficient  for 
bail  to  swear  they  are  worth  a  certain  sum  exclusive  of  their  debts.  4  Taunt.  704.  There 
must  also  be  an  affidavit  made  of  the  service  of  the  notice  of  justification,  which  must 
state  the  mode  of  service  of  such  notice.     Tidd,  264. — Chittt, 

"  And  the  bail  may  render  the  defendant  in  their  discharge,  even  after  judgment ;  and 
they  may  take  him  on  a  Sunday,  (6  Mod.  231 ;  but  see  2  Bla.  R.  1273,)  or  during  his  exa- 
mination before  commissioners  oi  bankrupt,  (1  Atk.  238.  5  T.  R.  210;)  or  going  into 
a  court  of  justice,  (1  Selw.  Prao.  180.  3  Stark.  132.  1  D.  A  R.  M.  P.  C.  20 ;)  and  they 
nm  justify  entering  the  house  of  a  stranger  rthe  outer  door  being  open)  to  take  the 
defendant,  though  he  be  not  in  the  house,  (2  Ken.  Bla.  120;)  and  if  the  defendant  is  in 
custody,  either  in  a  civil  action  or  upon  a  criminal  charge,  they  may  in  King's  Bench 
have  a  writ  of  habeas  corpus  to  bring  him  up  to  the  court,  to  be  surrendered  in  their  dis- 
charge. 7  T.  R.  226.  When  the  principal  is  taken,  one  of  the  bail,  it  is  said,  must 
always  remain  with  him,  (1  Selw.  I^.  180;)  but  a  third  person  may  assist  in  the  taking 
and  detaining  defendant,  though  the  bail  do  not  continue  present.    3  Taunt.  425. 

Besides  the  mode  of  discharging  the  bail  by  rendering  their  principal,  there  are  va- 
rious other  causes  for  discharging  them,  such  as  the  death  of  the  defendant,  (Tidd,  293, 
1183;)  his  bankruptcy  and  certincate,  (1  Burr.  244.  Cowp.  824;)  his  being  made  a  peer, 
or  member  of  parliament,  (Dougl.  45.  Tidd,  293 ;)  or  being  sent  abroad  under  the  alien 
act,  (6  T.  R.  50,  52.  7  T.  R.  517,)  or  under  sentence  of  transportation,  (6  T.  R.  247;)  or 
his  being  impressed  or  discharged  on  the  48  Geo.  III.  c.  123 ;  or  by  the  act  of  the  plain- 
tiff in  not  declaring  in  due  time;  by  making  a  material  variance  in  the  declaration  from 
the  process  or  affidavit  in  the  cause  of  action,  (2  East,  305.  2  B.  &  P.  358.  6  T.  R.  363 ;) 
or  a  variance  between  the  affidavit  and  judgment  in  Common  Pleas ;  or  in  declaring  in 
a  different  county  by  original  in  King's  Bench ;  or  recovering  under  a  bailable  amoimt; 
or  in  giving  time  to  the  defendant  on  a  cognovit,  &c,  \  or  removing  the  cause  from  an 
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Special  bail  is  required  (as  of  course^  only  upon  actions  of  debt,  or  actioiiB  on 
the  case  in  trover  or  for  money  due,  wnere  the  plaintiff  can  swear  that  the  cause 
of  action  amounts  to  ten  pounds  ^  but  in  actions  where  the  damages  are  pre- 
carious, being  to  be  assessed  ad  libitum  by  a  jury,  as  in  actions  for  words,  eject- 
ment, or  trespass,  it  is  very  seldom  possible  for  a  plaintiff  to  swear  to  the  amount 
of  his  cause  of  action ;  and  therefore  no  special  i)ail  is  taken  thereon,  unless  by 
a  judge's  order  or  the  particular  directions  of  the  court,  in  some  peculiar  species 
of  injuries,  as  in  cases  of  mayhem  or  atrocious  battery ;  or  upon  such  special 
circumstances  as  make  it  absolutely  ne.cessary  that  the  defendant  should  be 
kept  within  the  reach  of  justice.  Also  in  actions  against  heirs,  executors,  and 
administrators,  for  debts  of  the  deceased,  special  bail  is  not  demandable ;  for 
the  action  is  not  so  properly  against  them  in  person,  as  against  the  effects  of 
the  deceased  in  their  possession.  But  special  bail  is  required  even  of  them,  in 
actions  for  a  devastavit,  or  wasting  the  goods  of  thedeceased ;  that  wrong  being 
of  their  own  commftting. 

Thus  much  for  process;  which  is  only  meant  to  bring  the  defendant  into  court, 
in  order  to  contest  the  suit  and  abide  the  determination  of  the  law.  When  he 
appears  either  in  person  as  a  prisoner,  or  out  upon  bail,  then  follow  the  pleadings 
between  the  parties,  which  we  shall  consider  at  large  in  the  next  chapter. 


CHAPTER    XX. 

OP  PLEADING 

*2931  *Pi«EADiNG8  are  the  mutual  altercations  between  the  pla>intiff  and  de- 
J  fendant ;  which  at  present  are  set  down  and  delivered  into  the  proper 
office  in  writing,  though  formerly  they  were  usually  put  in  by  their  counsel  ore 
tenus,  or  viva  voce,  in  court,  and  then  minuted  down  by  the  chief  clerks,  or  pro- 
thonotaries;  whence  in  our  old  law-French  the  pleadings  are  frequently  de- 
nominated the  parol} 

inferior  court,  or  referring  to  arbitration,  or  taking  principal  in  execution,  (Cro.  Jac.  320,) 
or  any  other  irregularity  m  proceeding  against  the  principal.  Tidd,  1182.  See  theva* 
rious  cases  on  these  points  and  other  qualifications  in  Tidd's  Prao.  8th  ed.  290  to  2d5, 
103,  1147, 1182, 1187.— Chitty. 

'^  Several  extensions  of  the  sum  have  taken  place ;  and  now,  by  the  last  statute,  vii., 
7  A  8  Geo.  IV.  c.  71,  the  cause  of  action  must  amount  to  20/. — Ghittt. 

^  By  Stat.  3  A  4  W.  IV.  c.  42,  power  was  gi^en  to  the  judges  of  the  superior  courts  to 
make  such  alterations  in  the  mode  of  pleading  then  in  use  in  the  said  courts  as  they 
might  deem  expedient.  By  stat.  13  &  14  Vict.  c.  16,  this  power  was  extended ;  and  by 
•*The  C!ommon-Law  Procedure  Act,  1852,"  renewed  powers  were  again  given  to  the 
iudges  for  this  purpose.  The  rules  of  pleadinff  framed  under  the  first  statute  have  been 
repealed  under  the  powers  gi^en  by  the  last,  out  to  a  great  extent  also  re-enacted,  and 
many  alterations  have  been  made  in  the  forms  of  pleadings. — Stewart. 

Pleading  is  the  statement  in  a  logical  and  legal  jorm  of  the  facts  which  constitute  the 
plaintiff's  cause  of  action  or  tiie  defendant's  ground  of  defence ;  it  is  the  formal  mode 
of  fiJleging  on  the  record  that  which  would  be  the  support  or  the  defence  of  the  party 
in  evidence.  Per  BuUer,  J.,  3  T.  R.  159.  Dougl.  278.  "  It  is  [a«  also  observed  by  the  same 
learned  judge,  in  Dougl.  Rep.  159]  one  of  the  first  principles  of  pleading,  that  there  is 
only  occasion  to  state  faets,  which  must  be  done  for  the  purpose  of  informing  the  court, 
whose  duty  it  is  to  declare  the  law  arising  upon  those  facts,  and  of  appriadng  the  opposite 
party  of  what  is  meant  to  be  proved,  in  order  to  give  him  an  opportunity  to  answer  or 
traverse  it."  And  see  the  observations  of  lord  C.  J.  DeGrey,  Cowp.  682.  From  this  it 
will  be  seen  that  the  science  of  special  pleading  may  be  considered  under  two  heads: 
1st.  The  iacts  necessary  to  be  stated.  2d.  The  mode  of  stating  them.  In  these  con- 
siderations, the  reader  must  be  contented  with  a  general  outline  of  the  law  upon  the 
subject. 

Ist.  The  Facts  necbssart  to  be  stated. — No  more  should  be  stated  than  is  essential  to 
constitute  th<^  cause  of  complaint  or  the  ground  of  defence.  Cowp.  683.  I  Lord  Raym.  17L 
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The  first  of  these  is  the  declaratixm,  narratio,  or  count,  antiently  called  the 
tak;{a)  m  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length ;  bein^, 
indeed,  only  an  amplincation  or  exposition  of  the  original  writ  !^pon  which  his 
action  is  founded^  with  the  additional  circumstances  of  time  and  place  when 
and  where  the  injury  was  committed.    But  we  may  remember^^)  that  in  the 

(•)  Append.  N(K  n.{  2;  Nam.}  0.  (*)Beei 


And  factfi  only  should  be  stated,  and  not  arguments  or  inferences,  or  matter  of  law. 
Cowp.  684.  5  East,  275.  The  party  can  only  succeed  on  the  &ct8  as  they  are  alleged 
and  proved. 

There  are  various  facts  which  need  not  be  stated,  though  it  may  be  essential  that  they 
should  be  established  in  evidence,  to  entitle  the  party  pleading  to  succeed. 

Thus,  there  are  &cts  of  which  the  court  will,  from  the  nature  of  its  qfike,  take  notice 
without  their  being  stated :  as  when  the  king  came  to  the  throne,  (2  Lord  Raym.  794,J 
his  privileges,  (id.  980,)  prockmatioiis,  &c.,  (1  Lord  Raym.  282.  2  Camp.  44.  4  K.  & 
6. 532 ;)  but  private  orders  of  council,  pardons,  and  declarations  of  war,  &o.  must  be 
stated.  2  Litt.  Bac.  Reg.  303.  3  M.  &  S.  67.  11  Ves.  292.  3  Camp.  61,  67.  The  time 
and  place  of  holding  parliaments,  and  their  course  of  proceedings,  need  not  be  stated, 


(1  Lord  Raym.  343, 210.    1  Saiind.  131 ;)  but  their  ioumalJB  must.    Lord  Raym.  15.   Cowp. 

17.  PMe  statutes,  and  the  facts  they  ascertain,  (1  T.  R.  145.  Com.  Dig.  Pleader,  c.  76,) 
the  eoclesiastical,  civil,  and  marine  laws,  (Bro.  Quare  Impedit,  pi.  12.  Itord  Raym.  338,) 
need  not  be  stated ;  b\it  privcUe  acts,  (Lord  Raym.  381.  2  l)ougl.  97,)  and  foreign  (2Carth. 
273.  Cowp.  174)  and  plantation  and  forest  (2  Leon.  209)  laws,  must.  Common-law 
rights,  duties,  and  general  customs,  customs  of  gavelkind,  and  borough-£nglish,  (Doug. 
150.  Lord  Raym.  175,  1542.  Carth.  83.  Co.  Litt.  176.  Lord  Raym.  1025.  Cro.  Car.  561,) 
need  not  be  stated ;  but  particular  local  customs  must.  1  RoU.  Rep.  509.  9  East,  185. 
8tra.  187. 1287.  Dougl.  387.  The  almanac  is  part  of  the  law  of  the  land,  and  the  courts 
take  notice  thereof,  and  the  days  of  the  week,  and  of  the  movable  feasts,  and  terms. 
Bonjgl.380.  Salk.269.  1  Roll.  Abr.  524,  c.  pL  4.  6  Mod.  81.  Salk.  626.  So  the  division 
of  England  into  counties  will  be  noticed  without  pleading,  (2  Inst.  557.  Marsh,  124,)  but 
not  80  of  a  less  division  (id.)  nor  of  Ireland.  1  Chit.  Rep.  28,  32.  3  B.  &  A.  301,  8.  C. 
2  D.  &  R.  15.  1  B.  A;  C.  lo,  8.  C.  The  court  will  take  judicial  notice  of  the  incorporated 
towns,  of  the  extent  of  ports,  and  the  river  Thames.  Stra.  469.  1  H.  Bla.  356.  So  it 
will  take  notice  of  the  meaning  of  £nglish  words  and  terms  of  art,  according  to  their 
ordmary  acceptation,  (1  Roll.  Abr.  86,  525 ;)  also  of  the  names  and  quantities  of  legal 
weights  and  measures,  (1  RoU.  Abr.  525 ;)  also  courts  will  take  notice  of  their  own  course 
of  proceedings,  (1  T.  R.  118.  2  Lev.  176,)  and  of  those  of  the  superior  courts,  (2  Co.  Rep. 

18.  Cro.  Jac.  67,)  the  privileges  they  confer  on  their  officers,  (Lord  Raym.  8o9,  898,)  of 
ooortB  ofgeneral  jurisdiction,  and  the  course  of  proceedings  therein ;  as  the  court  of  Exche- 
quer in  Wales  and  the  counties  palatine,  (1  Lord  Raym.  154.  1  Saund.  73 ;)  but  the  courts 
are  not  bound,  ex  officio,  to  take  notice  who  were  or  are  the  judges  of  another  court  at 
Westminster,  (2  Andr.  74.  Stra.  1226  ;)  nor  are  the  superior  courts,  ex  officio,  bound  to 
notice  the  customs,  laws,  or  proceedings  of  inferior  courts  of  limited  jurisdiction,  (1  Roll. 
Bep.  105.  Lord  Raym.  1334.  Cro.  Eliz.  502,)  unless  indeed  in  courts  of  error.  Cro. 
Car.  179. 

Where  the  law  presumes  a  fact,  as  that  a  person  is  innocent  of  a  fraud  or  crime,  or 
that  a  transaction  is  illegal,  it  need  not  be  stated.  4  M.  &  8.  105.  2  Wils.  147.  Co.  Litt. 
78,  b.   IB.  A  A.  463. 

Matter  which  should  come  more  properly  irom  the  other  side,  as  it  is  presumed  to  lie 
more  in  the  knowledge  of  the  other  party,  or  is  an  answer  to  the  charge  of  the  party 
pleading,  need  not  be  stated,  unless  in  pleas  of  estoppel  and  alien  enemy ;  but  this  rule 
must  be  acted  upon  with  caution  ;  for  if  the  fact  in  any  way  oonstitutea  a  condition 
precedent,  to  enable  the  party  to  avail  himself  of  the  charge  stated  in  his  pleading,  such 
fact  should  be  stated.  Com.  Dig.  Pleader,  c.  81.  1  Leon.  18.  2  Saund.  62,  b.  4  Camp. 
20.   11  East,  638 ;  and  see  cases,  1  Chit,  on  PI.  206.    Stephen,  854. 

Though  the  facts  of  a  case  must  be  stated  in  pleading,  it  is  not  necessary  to  state  that 
which  is  a  mere  matter  of  evidence  of  such  fact.  9  Rep.  9,  b.  9  £dw.  III.  5,  b.,  6,  a. 
WiUes,  130.    Raym.  8. 

And  though  the  general  rule  is  that  facts  only  are  to  be  stated;  yet  there  are  some 
instances  in  which  the  statement  in  the  pleading  is  proper,  though  it  does  not  accord 
with  the  real  facts,  the  law  allowing  a  fiction,  as  in  ejectment,  trover,  detinue,  &c. 
Barr.667.    1  N.  R.  140. 

No  fact  that  is  not  essential  to  substantiate  the  pleading  should  be  stated.  The  state- 
ment of  immaterial  or  irrelevant  matter  is  not  only  censurable  on  the  ground  of  expense, 
hnt  frequently  affords  an  advantage  to  the  opposite  party,  either  as  the  ground  of  a 
▼Afiance,  or  as  rendering  it  incumbent  on  the  party  pleading  to  adduce  more  evidenc/C 
t^  would  otherwise  have  been  necessary ;  though,  indeed,  if  the  matter  unnecessarily 
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king's  bench,  when  the  defendant  is  brought  into  court  by  bill  of  Middlesex, 
upon  a  supposed  trespass,  in  order  to  give  the  court  a  iurisdiction,  the  plaintifif 
may  declare  in  whatever  action,  or  charge  him  with  whatever  injury,  he  thinks 
|)roper ;  unless  he  has  held  him  to  bail  by  a  special  ac  etiam;  which  the  plaintiff 
IS  then  bound  to  pursue.  And  so  also,  in  order  to  have  the  benefit  of  a  capias 
to  secure  the  defendant's  person,  it  was  the  antient  practice,  and  is  therefore 
still  warrantable  in  the  common  pleas,  to  sue  out  a  writ  of  trespass  quare  dau- 
sum f regit,  for  breaking  the  plaintiffs  close:  and  when  the  defendant  is  once 
*2941  ^^^g^*  ^°  upon  this  *writ,  the  plaintiff  declares  in  whatever  action  the 
J  nature  of  his  true  injury  may  require;  as  in  an  action  of  covenant,  or 
on  the  case  for  breach  of  contract,  or  other  less  forcible  transgression  :(c)  unless, 
by  holding  the  defendant  to  bail  on  a  special  ac  etiam,  he  has  bound  himself  to 
declare  accordingly.* 

In  local  actions,  where  possession  of  land  is  to  be  recovered,  or  damages  for 
an  actual  trespass^  or  for  waste,  &c.  affecting  land,  the  plaintiff  must  my  his 

(•>  ^Ventr.  209. 

stated  be  wholly  foreign  and  impertinent  to  the  cause,  so  that  no  allegation  wNatever 
on  the  subject  was  necessary,  it  will  be  rejected  as  surplusage,  it  beine  a  maxi^n  that 
u^  per  inutile  rum  vitiaiur.  See  cases,  &c.  in  Chit,  on  PI.  208,  209,  210.  Besidns  this, 
the  pleading  must  not  sta^  two  or  more  facts  either  of  which  would  of  itself,  indepen- 
dently of  the  other,  constitute  a  sufficient  .around  of  action  or  defence.  Co.  Litt.  304,  a. 
Com.  Dig.  Pleader,  C.  33,  iE.  2.    1  Chit,  on  PI.  208. 

.  2d.  The  Mode  of  stating  Facts. — The  facts  should  be  stated  logically,  in  their  natural 
order ;  as,  on  the  part  of  the  plaintiff,  his  right,  the  injury  and  consequent  damage :  and 
these  with  certainty,  precision,  and  brevity.  The  £Eict6,  as  stated,  must  not  be  insensible 
or  repugnant,  nor  ambiguous  or  doubtful  in  meaning,  nor  argumentative,  nor  in  the 
alternative,  nor  by  way  of  recital,  but  positive,  and  according  to  their  legal  effect  and 
operation.     Dougl.  666,  667.    1  Chit,  on  PI.  211.    Stephen,  378  to  405. 

Certainty  signifies  a  clear  and  distinct  statement,  so  that  it  may  be  understood  b^  the 
opposite  party,  by  the  jury,  who  are  to  ascertain  the  truth  of  such  statement,  and  by  the 
court,  who  are  to  dve  judgment.  Cowp.  682.  Com.  Dig.  Pleader,  C.  17.  Less  certainty 
is  requisite  when  the  law  presumes  that  the  knowledge  of  the  facta  is  peculiarly  in  the 
opposite  party ;  and  so  when  it  is  to  be  presumed  that  the  party  pleading  is  not  ac- 
quainted with  minute  circumstances.  13  East,  112.  Com.  Dig.  PlesMder,  C.  26.  8  East, 
85.  General  statements  of  facts  admitting  of  almost  any  proof  are  objectionable,  (1  M. 
&  S.  441.  3  M.  &  8. 114;)  but  where  a  subject  comprehends  multiplicity  of  matter,  there, 
in  order  to  avoid  prolixity,  general  pleading  is  allowed.    2  Sauna.  411,  n.  4.    8  T.  R.  462. 

In  the  construction  of  facts  stated  in  pleadmg,  it  is  a  general  rule  that  every  thing  shall 
be  taken  most  strongly  against  the  party  plewling,  (1  Saund.  259,  n.  8;)  or  rather,  if  ^e 
meaning  of  the  words  be  equivocal,  they  shall  be  construed  most  strongly  against  the 
tarty  pleading  them,  (2  H.  Bla.  530;)  for  it  is  to  be  intended  that  every  person  states 
[is  case  as  favourably  to  himself  as  possible,  (Co.  Litt.  30,  36;)  but  the  language  is  to 
have  a  reasonable  intendment  and  construction,  (Com.  Dig.  Pleader,  C.  25;)  and  if  the 
sense  be  clear,  mere  exceptions  ought  not  to  be  regarded,  (5  East,  529;)  and  where  an 
expression  is  capable  of  different  meanings,  that  shall  be  taken  which  mil  support  the 
averment,  and  not  the  other  which  would  defeat  it.  4  Taunt.  492.  5  East,  257.  After 
verdict,  an  expression  should  be  construed  in  such  sense  as  would  sustain  the  verdict 
1  B.  &  C.  297.— Chittt.. 

'  And  even  then  the  plaintiff  will  only  lose  the  benefit  of  the  bail,  and  the  court  will 
not  set  aside  the  proceedings.  7  T.  R.  80.  8  T.  R.  27.  5  Moore,  483.  6  T.  R.  363.  So 
in  the  King's  Bench,  where  the  proceedings  are  by  original,  the  venue  must  be  laid  in 
the  county  into  which  the  original  was  issued;  or  in  bailable  cases  the  defendant  will  be 
discharged;  but  it  would  be  otherwise  in  Common  Pleas,  (Imp.  C.  P.  159;)  and  this 
would  be  the  only  advantage  gained  by  the  defendant. 

The  declaration  should  in  other  respects  correspond  with  the  process,  as  in  the  names 
and  niunbers  of  the  parties,  the  character  or  right  in  which  they  sue  or  are  sued ;  but  as, 
according  to  the  present  practice  of  the  courts,  oyer  of  the  writ  cannot  be  craved,  and  a 
variance  between  the  writ  and  declaration  cannot  in  any  case  be  pleaded  in  abatement, 
(1  Saund.  318.  3  B.  ft  P.  395,)  and  as  there  are  several  instances  in  which  the  court  will 
not  set  aside  the  proceedings  on  account  of  a  variance  between  the  writ  and  declaration, 
(6  T.  R.  364,)  many  of  ihe  older  decisions  are  no  longer  applicable  in  practice.  But  if 
the  defect  appear  on  the  face  of  the  declaration,  the  plaintiff  may  plead  in  abatement, 
or  demur  accordingly.  As  to  these  general  requbites,  see  1  Chit,  on  PI.  222  to  229.— 
Chittt. 
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declaration  or  declare  his  injury  to  have  happened  in  the  very  county  and  place 
that  it  really  did  happen  ;•  but  in  transitory  actions,  for  iniuries  that  might  have 
happened  anywhere,  as  debt,  detinue,  slander,  and  the  like,  the  plaintiff  may 
declare  in  what  county  he  pleases,  and  then  the  trial  must  be  had  in  that  county 
in  which  the  declaration  is  laid.  Though  if  the  defendant  will  make  affidavit 
that  the  cause  of  action,  if  any,  arose  not  in  that  but  in  another  county,  the 
court  will  direct  a  change  of  the  Venue  or  visne,  (that  is,  the  vicinia  or  neighbour- 
hood in  which  the  injury  is  declared  to  be  done,)  and  will  oblige  the  plaintiff  to 
declare  in  the  other  county;  unless  he  will  undertake  to  give  material  evidence 
in  the  first.  For  the  statutes  6  Kic.  II.  c.  2,  and  4  Hen.  IV.  c.  18,  having 
ordered  all  writs  to  be  laid  in  their  proper  counties,  this,  as*  the  judges  con- 
ceived, empowered  them  to  change  the  venue,  if  required,  and  not  to  insist 
rigidly  on  abating  the  writ :  which  practice  began  in  the  reign  of  James  the 
JPir8t.(rf)  And  this  power  is  discretionally  exercised,  so  as  to  prevent  and  not 
to  cause  a  defect  of  justice.  Therefore  the  court  will  not  change  the  venue  to 
any  of  the  four  northern  counties,  previous  to  the  spring  circuit ;  because  there 
the  assizes  are  holden  only  once  a  year,  at  the  time  of  the  summer,  circuit.  And 
it  will  sometimes  remove  the  venue  from  the  proper  jurisdiction,  (especially  of 
a  narrow  and  limited  kind,)  upon  a  suggestion,  duly  supported,  that  a  fair  and 
impartial  trial  cannot  be  had  tnerein.(e)* 

*It  is  eenerally  usual  in  actions  upon  the  case  to  set  forth  several  r+oQS 
cases  by  different  counts  in  the  same  declaration ;  so  that  if  the  plaintiff  »- 
Mh  in  the  proof  of  one,  he  may  succeed  in  another.  As,  in  an  action  on  the 
ease  upon  an  assumpsit  for  goods  sold  and  delivered,  the  plaintiff  usually  counts 
or  declares,  first,  upon  a  settled  and  agreed  price  between  him  and  the  defend- 
ant; as  that  they  bargained  for  twenty  pounds :  and  lest  he  should  fail  in  the 
proof  of  this,  he  counts  likewise  upon  a  quantum  valebant;  that  the  defendant 
bought  other  goods,  and  agreed  to  pay  him  so  much  as  they  were  reasonably 

(<)  RattaU,  tit.  Dette,  184,  b.  nts.  Abr.  tit.  Bri^^  18.  (•)  Stra.  874»  Myloek  m.  Seladine.  Trin.  4  Geo.  IIL  B.  R. 
Mk.  670.    Trye'a  Jut.  FUu.  261.    Styl.  Praot  Bog.  (edit. 

•  Actions  for  every  kind  of  iiyury  to  real  property  are  local,  as  for  nuisances,  waste,  &o., 
unless  there  be  some  contract  between  the  parties,  on  which  to  ground  the  action.  1 
Taunt.  379.  11*  East,  226.  And  if  the  land  be  out  of  this  kingdom,  the  plaintiff  has  no 
remedy  "in  the  English  courts,  if  there  be  a  court  of  justice  to  resort  to  where  the  land 
IB  situate.  4  T.  R.  503.  I  Stra.  646.  Cowp.  180.  6  East,  698.  Where  an  iryury  has 
been  caused  in  one  county,  to  land,  &c.  in  another,  or  when  the  action  is  founded  upon 
two  or  more  material  facts  which  took  place  in  different  counties,  the  venue  may  be 
laid  in  either.  2  Taunt.  252,  overruling  2  Camp.  266.  7  Co.  1.  3  Leon.  141.  7  T. 
R.  583.    1  Chitty  on  PL  242. 

Tn  an  action  upon  a  lease  for  the  non-payment  of  rent,  or  other  breach  of  covenant, 
when  the  action  is  founded  on  the  privity  of  contract,  it  is  transiUyry;  but  not  so  when  the 
action  is  founded  on  the  privity  of  estate,  3  T.  R.  394.  3  Co.  23.  1  Saund.  237.  Tidd, 
43L    1  Chit;  244  to  246. 

In  some  cases  the  action,  though  of  a  transitory  nature,  must,  by  act  of  parliament,  be 
brought  in  a  particular  county,  as  by  31  Eliz..  c.  5,  s.  2.  21  Jac.  I.  c.  4,  s.  2.  In  actions 
or  informations  on  penal  statutes,  the  venue  must  be  laid  where  the  offence  was  con> 
mitted.  Tidd,  432.  1  Chit.  246.  So  actions  of  case  or  trespass  are  local  when  against 
justices  of  the  peace,  mayors,  bailiffs  of  cities  or  towns  corporate,  headboroughs,  port- 
reves,  constables,  tithing-men,  church-wardens,  &c.,  or  other  persons  acting  in  their 
aid  and  assistance  or  by  their  command,  for  any  thine  done  in  their  ofiScial  capacity,  (21 
Jac.  I.  c.  12,  s.  5,)  or  against  any  person  or  persons  for  any  thing  done  by  an  officer  of 
the  excise,  (23  Geo.  III.  c.  70,  s.  34,)  or  customs,  (24  Geo.  III.  sess.  2,  c.  47,  s.  35,  39;  and 
see  2d  Geo.  III.  c.  37,  s.  23,)  or  others  acting  in  his  aid,  in  execution  or  by  reason  of  his 
office,  or  for  any  thing  done  in  pursuance  of  the  act  relating  to  taxes,  &c.  43  Geo.  III. 
c.  99,  8.  70.  And  the  42  Geo.  III.  c.  85,  s.  6  extends  the  above  provisions  of  the  21  Jao 
L  to  all  persons  in  any  public  employment,  or  any  office,  station,  or  capacity,  anywhere, 
with  a  proviso  that  the  action  may  be  brought  in  Westminster,  or  where  the  defendant 
resides.  There  are  also  various  other  i)rovisions  in  other  acts,  requiring  that  the  venu€ 
shall  be  local,  as  in  the  highway,  turnpike,  militia  acts,  &c.  Attorneys  may  lay  and  re- 
tab  the  venue  in  Middlesex.— ^hittt. 

•This  power  of  changing  the  venue  was  extended,  by  stat.  3  &  4W.  IV,  c.  42,  s.  22,  t6 
local  actions.— Stbwart. 
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worth;  and  then  avers  that  they  were  worth  other  twenty  pounds ;  and  so  on, 
in  three  or  four  different  shapes  f  and  at  last  concludes  with  declaring  that  tne 
defendant  had  refused  to  ftilfil  any  of  these  agreements,  whereby  lie  is  en- 
damaged to  such  a  value.  And  if  he  proves  the  case  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  rest,  he  shall  recover  proportioiiable  damages. 
This  declaration  always  concludes  with  these  words,  "ana  thereupon  he  brings 
suit,  Ac,"  "  inde  producit  sectamy  &cP^  By  which  words  suit  or  secia  (a  sequendo) 
were  antiently  understood  the  witnesses  or  followers  of  the  plaintiff.(/)  For 
in  former  times  the  law  would  not  put  the  defendant  to  the  trouole  of 
answering  the  charge  till  the  plaintiff  had  made  out  at  least  a  probable  case.((/) 
But  the  actual  production  of  the  suit,  the  secta,  or  followers,  is  now  antiquated, 
and  hath  been  totally  disused,  at  least  ever  since  the  reign  of  Edward  the 
Third,  though  the  form  of  it  still  continues. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  common  pledges 
of  prosecution,  John  Doe  and  Eichard  Eoe,*  which  as  we  before  ob8erved,(A) 
are  now  mere  names  of  form,  though  formerly  they  were  of  use  to  answer  to 
the  king  for  the  amercement  of  the  plaintiff  in  case  he  were  nonsuited,  barred 
of  his  action,  or  had  a  verdict  or  judgment  against  him.(i)  For  if  the  plaintiff 
neglects  to  deliver  a  declaration  for  two  terms  after  the  defendant  appears,  or 
is  guilty  of  other  delays  or  defaults  against  the  rules  of  law  in  any  subsequent 
*2961  *^^S^  ^^  ^^^  action,  he  is  adjudged  not  to  follow  or  pursue  his  remedv 
J  as  he  ought  to  do,  and  thereupon  a  nonsuit  or  non  prosequitur  is  entered, 
and  he  is  said  to  be  nonpros  d}  And  for  thus  deserting  his  complaint,  after 
making  a  false  claim  or  complaint,  (pro  f also  clamore  stLO,^  he  shall  not  only  pay 
costs  to  the  defendant,  but  is  liable  to  be  amerced  to  the  King.  A  retraocit  differs 
fVom  a  nonsuit?  iu  that  the  one  is  negative  and  the  other  positive ;  the  nonsuit 

(f)  Beld.  on  Forteec  o.  21.  (*)  Seo  page  274. 

(f)  Bract  400.    Flet.  L  2,  c.  0.  (0  8  Buletr.  275.  4  Inst.  189. 

^  The  variations  should  be  substantial ;  for  if  the  different  counts  be  so  similar  that 
the  same  evidence  would  support  each  of  them,  and  be  of  any  considerable  length,  and 
yexatiously  inserted,  the  court  would  on  application  refer  it  to  the  master  for  examina- 
tion and  to  strike  out  the  redundant  counts,  and  in  gross  cases  direct  the  costs  to  be  paid 
by  the  attorney.  1  N.  R.  289.  Eep.  T.  Hardw.  129.  And  as  to  striking  out  superfluous 
counts,  see  Tidd,  8th  ed.  667,  648.  In  2  Bingh.  412,  nine  counts  were  allowed  in  an 
action  for  slander,  though  the  words  used  were  very  few.  See  1  Chitt.  on  PL  350,  351, 
352,  as  to  the  insertion  of  several  counts.  There  must  be  no  misjoinder  of  different 
counts ;  and,  in  order  to  prevent  the  oonfusion  which  might  ensue  if  different  forms  of 
action,  requiring  different  pleas  and  different  judgments,  were  allowed  to  be  found  in 
one  action,  it  is  a  general  rule  that  actions  in  form  ex  contractu  cannot  be  joined  with 
those  in  form  ex  deScto,  Thus,  assumpsit  and  debt,  (2  Smith,  618.  3  ib.  114J  or  assump- 
sit and  an  action  on  the  case,  as  for  a  tort,  cannot  be  joined,  (IT.  R.  276,  277.  1  Ventr. 
866.  Carth.  189 ;)  nor  assumpsit  with  trover,  (2  Lev.  101.  3  Lev.  99.  1  Salk.  10.  3  Wils. 
354.  6  East,  335.  2  Chitty  R.  343 ;)  nor  trover  with  detmue.  WiUes,  118.  1  Chitty  on 
Plead.  182.  Debt  and  detinue  may,  however,  be  joined,  although  the  judgments  be 
different.  2  Saund.  117.  And  see  iiirther,  as  to  what  is  a  mi^'oinder,  1  Chitty  on  PI.  199. 
Unless  the  subsequent  count  expressly  refers  to  the  preceding,  no  defect  therein  will  be 
aided  by  such  preceding  count.    Bac.  Abr.  Pleas  and  Pleader,  16,  1. — Chittt. 

*lt  does  not  so  conclude  in  actions  against  attorneys  and  other  officers  of  the  court, 
but  thus: — "and  therefore  he  prays  relief,  &c."    Andr.  247.   Barnes,  3, 167. 

In  actions  at  the  suit  of  an  executor  or  administrator,  immediately  after  the  conclusion 
to  the  damage,  &c.,  and  before  the  pledges,  a  profert  of  the  letters  testamentary,  or 
letters  of  administration,  should  be  made.  Bac.  Abr.  Executor,  C.  Doug.  5,  in  notes. 
But  omission  is  added  unless  defendant  demur  specially.    4  Anne,  c.  16,  s.  1. — Chittt. 

^  But  these  pledges  need  not  be  stated  in  proceedings  by  original,  or  in  the  Common 
Pleas,  unless  m  proceedings  against  attorneys,  &c.  Summary  on  PL  42.  Barnes,  163. 
Kor  are  they  necessary  in  an  action  at  the  suit  of  the  king  or  queen.  8  Co.  61.  Cro.  Car. 
161.  And  no  advantage  can  be  taken  of  the  omission  in  any  case,  even  on  special  de- 
murrer.   3  T.  R.  157,  158.— Chitty. 

^  But  unless  the  defendant  take  advantage  of  the  plaintiff's  nej^lect,  by  signing  such 
judgment,  the  plaintiff  may  deliver  his  declaration  at  any  time  within  a  year  next  after 
the  return  of  the  writ.  3  T.  R.  123.  5  id.  35.  7  id.  7 ;  sed  vide  2  N.  R.  404.  As  to  when 
the  defendant  is  entitled  to,  and  how  he  should  sign  a  judgment  of,  and  the  costs  on,  a 
non  pros.,  see  Tidd,  8th  ed.  Index,  tit.  Non  Pros.— -CHiTrr. 
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IS  a  mere  default  and  neglect  of  the  plaintiff,  and  therefore  he  is  allowed  to 
begin  his  suit  again  upon  payment  of  costs ;  but  a  retraxit  is  an  open  and  volun- 
tary renunciation  of  his  suit  in  court,  and  by  this  he  forever  loses  his  action. 
A  discontinuance  is  somewhat  similar  to  a  nonsuit ;  for  when  a  plaintiff  leaves  a 
chasm  in  the  proceedings  of  his  cause,  as  by  not  continuing  tne  process  regu- 
larly from  day  to  day  and  time  to  time,  as  he  ought  to  do,  the  suit  is  discon- 
tinued, and  the  defendant  is  no  longer  bound  to  attend;  but  the  plaintiff  must 
begin  again  by  suing  out  a  new  original,  usually  paying  costs  to  his  antagonist. 
AntienUy,  by  the  demise  of  the  king,  all  suits  depending  in  his  courts  were  at 
once  discontinued,  and  the  plaintiff  was  obliged  to  renew  the  process  by  suing 
(mi  a  fresh  writ  from  the  successor,  the  virtue  of  the  former  writ  being  totally 
eone,  and  the  defendant  no  longer  bound  to  attend  in  consequence  thereof; 
but,  to  prevent  the  expense  as  well  as  delay  attending  this  rule  of  law,  the 
statute  1  Edw.  YI.  c.  7  enacts  that  by  the  death  of  the  king  no  action  shall  be 
discontinued,  but  all  proceedings  shall  stand  good  as  if  the  same  king  had  been 
living. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incumbent  on 
the defend^iit  within  a  reasonable  time  to  make  his  defence  and  to  put  in  a  plea; 
elae  the  plaintiff  will  at  once  recover  judgment  by  default  op  nihil  diat  of  the 
defendant. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protection,  or 
guard,  which  is  now  its  popular  signification,  but  merely  an  opposing  or  denial 
(from  the  French  verb  defender^  of  the  truth  or  validity  of  the  complaint.  It 
is  the  contestatio  litis  of  the  civilians,  a  general  assertion  that  the  plamtiff  hath 
no  ground  of  action,  which  assertion  is  afterwards  extended  *and  r^oQ? 
maintained  in  his  plea.  For  it  would  be  ridiculous  to  suppose  that  the  »■ 
defendant  comes  and  defends  (or,  in  the  vulgar  acceptation,  justifies)  the  force 
and  injury  in  one  line,  and  pleads  that  he  is  not  guilty  of  the  trespass 
complained  of,  in  the  next.  And  therefore,  in  actions  of  dower,  whore  the 
demandant  doth  not  count' of  any  injury  done,  but  mei-ely  demands  her  endow- 
ment,(/r)  and  in  assizes  of  land,  where  also  there  is  no  injury  alleged,  but 
merely  a  question  of  right  stated  for  the  determination  of  the  recognitors  oi 
fory,  the  tenant  makes  no  such  defence.(Z^  In  writs  of  entry,(m)  where  no 
mjury  is  stated  in  the  count,  but  merely  tne  right  of  the  demandant  and  the 
defective  title  of  the  tenant,  the  tenant  comes  and  defends  or  denies  his  right, 
fussuum;  that  is,  (as  I  understand  it,  though  with  a  small  grammatical  inac- 
curacy,) the  right  of  the  demandant,  the  only  one  expressly  mentioned  in  the 
pleadings,  or  else  denies  his  own  right  to  be  such  as  is  suggested  by  the  count 
of  the  demandant.  And  in  writs  of  right(n)  the  tenant  always  comes  and 
defends  the  right  of  the  demandant  and  his  seisin,  jus  prcedicti  S,  et  seisinam 
ipsiuSf{o)(pr  else  the  seisin  of  his  ancestor  upon  which  he  counts,  as  the  case 
may  be,)  and  the  demandant  may  reply  that  the  tenant  unjustly  defends  his, 
the  demandant's,  right,  and  the  seisin  on  which  he  count8.(jp)  All  which  is 
extremely  clear  if  we  understand  by  defence  an  opposition  or  denial,  but  it  is 
otherwise  inexplicably  difficult. (g) 

The  courts  were  formerly  very  nice  and  curious  with  respect  to  the  nature 
of  the  defence  j  so  that  if  no  defence  was  made,  though  a  sufficient  plea  was 
pleaded,  the  plaintiff  should  recover  judgment  ;(r)  and  therefore  the  book 
entitled  novce  narrationes  or  the  new  talys,(s)  at  the  end  of  almost  every  count, 
narratio,  or  tale,  subjoins  such  defence  as  is  proper  for  the  defendant  tc) 
make.  For  a  general  defence  or  denial  was  not  prudent  in  every  situation, 
since  thereby  the  propriety  of  the  writ,  the  competency  of  the  plaintiff,  and 
the  cognizance  of  the  court,  were  allowed.  By  defending  the  force  and  injury, 
*the  defendant  waived  all  pleas  of  misnomer  ;(f)  by  defending  the  r^^ooo 
damages,  all  exceptions  to  the  person  of  the  plaintiff;  and  by  defending    ^ 

(*)  Rartd.  CnL  184.  .         (f)  The  trae  tomou  of  this,  nyi  Booth,  (on  Real  Ai 

(0  Booth  of  Boel  Actlosa*  118.  94, 112,)  1  oonld  nerer  yet  find;  eo  little  did  he  on ' 

(•)6ook  n.  Append.  No.  T.  9  2.  «;  principleel 

(»)App«id.No.I.26.  (n  Co.  UU.  127. 

(•)  Co.  Kntr.  182.  (*)  Kdit  1584. 

(»)jrov.  Mir.  280^  edit.  UM.  («)  Theloel.  tfi^.  {.  U,  c  1,  pH- W7. 
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either  one  or  the  other  wJien  and  where  it  should  hehoove  him,  he  acknow- 
ledged the  jurisdiction  of  the  court.(w)  But  of  late  years  these  niceties  have 
been  very  deservedly  di8countenanced,(to)  though  they  still  seem  to  be  law,  if 
insisted  on.(a;) 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed  or  de- 
manded ;  when  any  person  or  body  corporate  hath  the  franchise,  not  only  of 
holding  pleas  within  a  particular  limited  jurisdiction,  but  also  of  the  cognizance 
of  pleas :  and  that,  either  without  any  words  exclusive  of  other  courts,  which 
entitles  the  lord  of  the  franchise,  whenever  any  suit  that  belongs  to  his  juris- 
diction is  commenced  in  the  courts  at  Westminster,  to  demand  the  cognizance 
thereof;  or  with  such  exclusive  words,  which,  also  entitle  the  defendant  to  plead 
to  the  jurisdiction  of  the  court. (y)  XJpon  this  claim  of  cognizance,  if  allowed, 
all  proceedings  shall  cease  in  the  superior  court,  and  the  plaintiff  is  left  at 
liberty  to  pursue  his  remedy  in  the  special  jurisdiction.  As  when  a  scholar, 
or  other  privileged  person,  of  the  universities  of  Oxford  or  Cambridge,  is 
impleaded  in  the  courts  at  Westminster  for  any  cause  of  action  whatsoever, 
unless  upon  a  question  of  freehold. (2:)*  In  these  cases,  by  the  charter  of  those 
learned  Dodies,  confirmed  by  act  of  parliament,  the  chancellor  or  vi(je-chancellor 
may  put  in  a  claim  of  cognizance;  which,  if  made  in  due  time  ana  form  and 
with  due  proof  of  the  facts  alleged,  is  regularly  allowed  by  the  court8.(a)  It 
must  be  demanded  before  full  defence  is  made(6)  or  imparlance  prayed ;  for 
these  are  a  submission  to  the  jurisdiction  of  the  superior  court,  and  the  delay 
♦2991  ^®  *  l(iches  in  the  lord  of  the  franchise,  and  it  will  not  be  ♦allowed  if  it 
J  occasions  a  failure  of  ju8tice,(<;J  or  if  an  action  be  brought  against  the 
person  himself  who  claims  the  franchise,  unless  he  hath  also  a  power  in  such 
cases  of  making  another  judge.(cZ)*® 

After  defence  made,  the  defendant  must  put  in  his  plea.  But  before  he 
defends,  if  the  suit  is  commenced  by  capias  or  latitat,  without  any  special 
original,  he  is  entitled  to  demand  one  i7nparlance,(e)  or  licentia  hquendx,  and 
may  before  he  pleads  have  more  time  granted  by  consent  of  the  court,  to  see 
if  he  can  end  tne  matter  amicably  wiUiout  ftirtner  suit,  by  talking  with  the 
plaintiff;  a  practice  which  is(/)  supposed  to  have  arisen  from  a  principle  of 
religion  in  obedience  to  that  precept  of  the  gospel,  "  Agree  with  thine  adver- 
sary quickly,  whilst  thou  art  in  the  way  with  him."(^)  And  it  may  be  observed 
that  this  gospel  precept  has  a  plain  reference  to  the  Boman  law  of  the  twelve 

(«)  Ai  la  dtfmot  umA  ifj  chuaa  eaiendantM;  per  tant  quH     ease  the  chanoellor  of  Oxford  claimed  oognisanoe  of  an 
d^/endf.  tort  et  foroe,  home  doyt  entendre  quU  «e  ^xcuw  de  tort     action  of  treapaaa  brooi^  againafc  himaeU;  which  ynm  dte- 


a  Ituf  tumwi  pereowUCt  et  fait  «e  partu  al  pU;  eimr  txnt     allowed,  became  he  should  not  be  Judge  In  hit  own  c 
guifdtfende  let  damaga^  H  a^rm  U  parte  aUe  autre  re-     The  argument  used  br  seijeaot  Rolfe  on  belialf  o(  the  oaf 
spondu;  et  per  temt  qva  df/ende  ou  et  quaiU  U  deoera,  H     nizanoe  ia  curious  and  worth  transcribing:— Jao  rout  dtrai 


ccoejrfe  i»  piiar  de  court  dt  eontutrv  ou  trier  lour  pU.    Hod.     cm  faUe.    Bn  amsun  tempt  fuit  un  pope,  et  aieoU  /iut  m 

towenrf.  cwr.  408,  edit.  1684.    See  also  Co.  litt  127.  '    '         "         '"         *    '" 

»)Salk.217.    Lord  Raym.  282. 


grand  qffbncet  et  Ic  cardinalt  vindrent  afuifet  ditopeiU  a  hiy, 

,,                               .  **peccaili.^eiaditf**judicameretiitdito»eiU,^nmipof 

•)  Carth.  230.    Lord  Raym.  217.  mmtu,  miia  caput  et  eodesite:  Judioa  idptum:'*  et  VapodA 

>)  2  Lord  Raym.  836.   10  Mod.  126.  da,**jucUcom£aremarif'etfuaoombuatut;elapretJviim 

(•)  See  page  88.  taineL    Kin  ceo  eat  U  fuU  ton  juoe  dement,  tt  ittbHt  n'ed 

(«)  Uardr.  605.  pat  ineonvenient  que  un  homo  toil  juge  drnfumo. 

(»)  Rast  128,  ftc    1  Ghltty  on  PL  864.  (•)  Append.  No.  in.  3  6. 

{*)  2  Ventr.  868.  (/)  Gilb.  Hist  Com.  II.  86. 

{*)  Hob.  87.    Tear-book,  H.  8  Hen.  VI.  20.  In  this  latter        fr)  Matt.  t.  26. 

*  But  only  resident  members  of  either  university  are  entitled  to.thiR  privilege,  it  being 
local  as  well  as  pejrsonal.    2  Wils.  310. — Ohittt. 

*®  But  a  party  may  waive  and  preclude  himself  from  taking  any  objection  to  a  decision 
on  this  account;  for  if  a  defendant  agree  to  refer  the  matter  to  the  plaintiff,  he  cannot 
object  to  the  award  that  the  plaintiff  was  a  judae  in  his  own  cause.  Thus,  in  Matthew 
vs.  Ollerton,  (4  Mod.  226.  Comb.  218.  Hardr.  44,)  which  was  an  action  of  debt  upon  an 
award,  and  a  verdict  for  the  plaintiff;  and,  upon  its  being  moved  in  arrest  of  judgment, 
the  exception  taken  was  that  the  matter  in  difference  was  referred  to  the  plaintiff  him- 
self, who  made  an  award.  Sed  rum  aUoeatur.  And  the  case  of  serjeant  Hards  was  remem- 
bered by  Bolben,  Justice. — ^viz. : — The  serjeant  took  a  horse  from  my  lord  of  Canterbury's 
bailiff  for  a  deodand,  and  the  archbishop  brought  his  action ;  and,  it  coming  to  a  trial  at 
the  assizes  in  Kent,  the  serieant,  by  rule  of  court,  referred  it  tq  the  archbishop,  to  set 
the  price  of  the  horse,  which  was  done  accordingly ;  and  the  serjeant  afterwards  moved 
the  court  to  set  aside  the  award  for  the  reason  now  offered ;  but  it  was  denied  by  lord 
tf  ale  and  per  totam  curiam.'-  ^vittt. 
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tables,  which  expressly  directed  the  plaintiff  and  defendant  to  make  ap  the 
matter  while  they  were  in  the  way,  ot  going  to  the  praetor, — tu  via,  rem  uti 
mcunt  orato.  There  are  also  many  other  previous  steps  which  may  be  taken 
oy  a  defendant  before  he  puts  in  his  plea.  He  may,  m  real  actions,  demand 
a  view  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and  other 
circumstances.  He  may  crave  oyerCh)  of  the  writ,  or  of  the  bond,  or  other 
specialty  upon  which  the  action  is  Drought ;  that  is,  to  hear  it  read  to  him  ^ 
the  generaHty  of  defendants  in  the  times  of  antient  simplicity  being  supposed 
incapable  to  read  it  themselves,  whereupon  the  whofc  is  entered  verbatim 
upon  the  record,  and  the  defendant  may  take  advantage  of  any  condition  or 
other  part  of  it,  not  stated  in  the  plaintiff's  declaration."  *In  real  r*qnA 
actions  also  the  tenant  may  pray  in  aid,  or  call  for  assistance  of  ■- 
another,  to  help  him  to  plead,  because  of  the  feebleness  or  imbecility  of  his 
own  estate.  Thus,  a  tenant  for  life  may  pray  in  aid  of  him  that  hath  the 
inheritance  in  remainder  or  reversion ;  and  an  incumbent  may  pray  in  aid  of 
the  patron  and  ordinary ;  that  is,  that  they  shall  be  joined  in  the  action  and 
help  to  defend  the  title.  Vouc?ier  also  is  the  calling  in  of  some  person  to 
answer  the  action  that  hath  warranted  the  title  to  the  tenant  or  aefendant. 
This  we  still  make  use  of  in  the  form  of  common  reooveries,(i)  which  are 
funded  on  a  writ  of  entry;  a  species  of  action  that  we  mav  remember 
relies  chiefly  on  the  weakness  of  the  tenant's  title,  who  there&re  vouches 
another  person  to  warrant  it.  If  the  vouchee  appears,  he  is  made  defendant 
instead  of  the  voucher ;  but  if  he  afterwards  makes  default,  recovery  shall 
be  had  against  the  original  defendant,  and  he  shall  recover  over  ah  equivalent 
in  value  against  the  deflcieflt  vouchee.  In  assizes,  indeed,  where  the  principal 
question  is,  whether  the  demandant  or  his  ancestors  were  or  were  not  in  pos- 
session till  the  ouster  happened,  and  the  title  of  the  tenant  is  little  (if  at  all) 
discussed,  there  no  voucher  is  allowed ;  buU  the  tenant  may  bring  a  writ  of 
warrantia  ehartce  against  the  warrantor,  .to  compel  him  to  assist  him  with  a 
good  plea  or  defence,  or  else  to  render  damages  and  the  value  of  the  land,  if 
recovered  against  the  tenant.(A:)  In  many  real  actions  also,^^  brought  by  ox 
against  an  infant  under  the  age  of  twenty-one  years,  and  also  in  actions  of 
debt  brought  against  him,  as  heir  to  anv  deceased  ancestor,  either  party  may 
suggest  the  nonage  of  the  infant,  and  pray  that  the  proceedings  may  he 
deferred  till  his  fuQ  age ;  or  (in  our  legal  phrase)  that  the  infant  may  have  his 
age,  and  that  the  parol  may  demur,  that  is,  that  the  pleadings  may  be  stayed ; 
and  then  they  shall  not  proceed  till  his  full  age,  unless  it  be  apparent  that  he 
cannot  be  prejudiced  thereby.(m)  But,  by  the  statutes  of  Westm.  1,  3  Edw.  I. 
c.  46,  and  of  Glocester,  6  Bdw.  I.  c.  2,  in  writs  of  entry  9ur  disseisin  in  some 
particular  cases,  and  in  actions  ancestrel  brought  by  *an  infant,  the  r^oni 
parol  shall  not  demur :  otherwise  he  might  be  deforced  of  his  whole  ^ 
property,  and  even  want  a  maintenance  till  he  came  of  age.  So  likewise  in  a 
writ  of  dower  the  heir  shall  not  have  his  age,  for  it  is  necessary  that  the 
widow's  claim  be  immediately  determined,  else  she  may  want  a  present  sub- 
Bi8tence.(n)  Nor  shall  an  infant  patron  have  it  in  a  quare  impedit,(o)  since  the 
law  holds  it  necessary  and  expedient  that  the  church  be  immediately  filled." 

AVTien  these  proceedings  are  over,  the  defendant  must  then  put  in  his  excuse 
or  plea.  Pleas  are  of  two  sorts ;  dilatory  pleas,  and  pleas  to  the  action.  Dilatory 
pleas  are  such  as  tend  merely  to  delay  or  put  off  the  suit,  by  questioning  the 

(A)  Append.  No.  in.  {  6.  (•)  Finch,  L.  860. 

N)  Book  n.  Append.  No.  V.  1 2.  (•)  1  RoU.  Abr.  187. 

<»)  F.  N.  a  185.  (•}  Ibid.  188. 
{t)  Dyw,  m. 

"  But  now  a  defendant  is  not  allowed  oyer  of  the  writ.  1  B.  k  P.  646.  3  B.  &  P.  395. 
7  Kast,  383.  As  to  the  demand  and  giving  of  oyer,  and  the  manner  of  setting  out  deeds, 
Ac.  therein,  see  1  Saund.  9,  (1,)  289,  (2.)  2  Saund.  9,  (12,^  (13,)  46,  (7,)  366,  (I,)  405,  (1,) 
410,  (2,)  Tidd,  8th  ed.  635  to  638,  and  Index,  tit.  Oyer.  1  Chitt.  on  PL  369  to  375.— 
Cbwtt. 

'-And  now, indeed,  hy.statute  11  Geo.  IV.  and  1  W.  IV.  c.  47,  s.  10,  the  parol  shall 
oat  demur  in  any  action. — Ksbe. 
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propriety  of  the  remedy,  rather  than  by  denying  the  injury :  pleas  to  the  action 
are  such  as  dispute  the  very  cause  of  suit.  The  former  cannot  be  pleaded  after 
a  general  imparlance,  which  is  an  acknowledgment  of  the  propriety  of  the 
action.  For  imparlances  are  either  general^  of  which  we  have  before  spoken, 
and  which  are  grlinted  of  course ;  or  special,  with  a  saving  of  all  exceptions  to 
the  writ  or  count,  which  may  be  granted  by  the  prothonotary ;  or  they  may  be 
still  more  special,  with  a  saving  of  all  exceptions  whatsoever  which  are  granted 
at  the  discretion  of  the  cqnTt.(p) 

1.  Dilatory  pleas  are,"  1.  To  the  jurisdiction  of  the  court:  alleging,  that  it 
ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  or  beyond  sea ;  or 
because  the  land  in  question  is  of  antient  demesne,  and  ought  only  to  be  de- 
manded in  the  lord's  court,  &c.  2.  To  the  disability  of  the  plaintiff,  by  reason 
whereof  he  is  incapable  to  commence  or  continue  the  suit ;  as,  that  he  is  an 
alien  enemy,  outlawed,  excommunicated,  attainted  of  treason  or  felony,  under 
a  prcemunire,  not  in  rerum  natura,  (being  only  a  fictitious  person,)  an  infant,  a 
♦302 1  ^^^®-^^'^®^>  ^^  ^  monk  professed."  In  abatement,  which  abatement  is 
"»  either  of  the  *writ  or  the  count,  for  some  defect  in  one  of  them  j  as  by 
misnaming  the  defendant,  which  is  called  a  misnomer;  giving  him  a  wron^ 
addition,  as  esquire  instead  of  knight;  or  other  want  of  form  m  any  material 
respect.**  Or  it  may  be  that  the  plaintiff  is  dead;  for  the  death  of  either 
party  is  at  once  an  abatement  of  the  suit."    And  in  actions  merely  personal, 

(r)12Mod.6». 

"  These  pleas  are  not  favored  by  the  courts ;  and  they  must  be  filed  within  four  days 
after  the  day  upon  which  the  declaration  is  delivered,  both  days  being  inclusive.  1  T.  R. 
277.    6  T.  R.  210.— Chitty. 

"  As  to  this  plea,  see  1  Chit,  on  PL  387,  388.  Whenever  the  subject-matter  of  the 
plea  or  defence  is  that  the  plaintiff  cannot  maintain  caw  action  at  any  time,  in  respect  of 
the  supposed  cause  of  action,  it  may,  and  usually  should,  be  pleaded  in  bar;  but  matter 
which  usually  defeats  the  present  proceeding  and  does  not  show  that  the  plaintiff  la 
forever  precluded  should  in  general  be  pleaded  in  abatement.  4  T.  R.  227.  Some  mat- 
ters may  be  pleaded  either  in  abatement  or  bar ;  as  outlawiy  for  felony,  alien  enemy, 
or  attainder,  &c.    Bac.  Abr.  Abatement,  N.    Com.  Dig.  Abatement,  K. 

The  defendant  may  also  plead  in  abatement  his  or  her  own  personal  disability ;  as  in 
case  of  coverture,  when  the  husband  ought  to  have  been  joined.  3  T.  R.  627.  JBac.  Abr. 
Abatement,  G. — Chitty. 

^  Fleas  in  abatement  to  the  writ  are  so  termed  rather  from  their  effeeU  than  from 
their  being  strictly  such  pleas ;  for,  as  oyer  of  the  writ  can  no  longer  be  craved,  no  ob- 
jection can  be  taken  by  plea  to  matter  which  is  merely  contained  in  the  writ.  3  B.  &  P. 
§99.  1  B.  &  P.  645.  But  if  the  mistake  in  the  writ  be  carried  also  into  the  declara- 
tion, or,  rather,  if  the  declaration,  which  is  presumed  to  correspond  with  the  writ  or  bill, 
be  incorrect  in  respect  of  some  extrinsic  matter,  it  is  then  open  to  the  defendant  to 
plead  in  abatement  to  the  writ  6t  bill,  (1  B.  ft  P.  648 ;)  and  as  to  such  pleas,  see  1  Chit, 
on  PI.  390  to  394.  Consequently,  a  misnomer  of  the  defendant,  or  givmg  him  a  wrong 
addition,  or  other  want  of  form,  in  the  im^  unless  it  be  contained  in  the  declaration,  is 
not  now  pleadable  in  abatement.  •  See  1  Saund.  318,  n.  3.  3  B.  ft  P.  395.  And  the  de- 
fendant, to  take  advantage  of  any  defect  in  the  writ,  should,  in  general,  before  appea^ 
ance  move  to  set  it  aside  for  irregularity.     1  B.  ft  P.  647.    5  Moore,  168. — Chittt. 

But  now  the  writ  itself  may  be  amended ;  and  further  restrictions  have,  by  the  Com- 
mon-Law Procedure  Act,  1852,  been  imposed  on  pleas  in  abatement  in  addition  to 
those  previously  imposed  by  statute  3  ft  4 W.  IV.  c.  42.  By  that  statute  (s.  8)  no  plea 
In  abatement  for  the  non-joinder  of  anv  person  as  a  co-defendant  shidl  be  allowed  unless 
it  shall  be  stated  in  such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the 
court,  and  unless  the  place  of  residence  of  such  person  shsdl  be  stated  with  certainty 
in  an  affidavit  verifying  the  plea.  And,  by  s.  11,  no  plea  in  abatement  for  a  misnomer 
shall  be  allowed  in  any  personid  action ;  but,  in  aU  cases  in  which  a  misnomer  would 
but  for  that  act  have  been  pleadable,  the  defendant  may  cause  the  declaration  to  be 
amended  at  the  cost  of  the  plaintiff,  by  inserting  the  right  name  upon  a  judge's  sum- 
mons founded  on  an  affidavit  of  the  right  name.  And,  by  s.  12,  in  all  actions  upon  bilU 
of  exchange  or  promissory  notes  or  other  written  instruments,  the  parties  to  which  are 
designated  by  the  initials  or  some  contraction  of  the  Christian  or  first  name,  it  is  suflS- 
cient  in  every  affidavit  to  hold  to  bail,  and  in  the  process  or  declaration  to  designate 
Ruch  persons  by  the  same  initial  letter  or  contraction  of  the  Christian  or  first  name.— 
9tiwart1 

>*  But  now,  ^y  the  Commons-Law  Procedure  Act,  1852,  an  action  shall  no  longer  abate 
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ariflizig  ev  delicto,  for  wrongs  actually  done  or  committed  by  the  defendant,  a^ 
trespass,  battery,  and  slander,  the  rule  is  that  actio  personalis  moritur  cum  per- 
S(ma;(q)  and  it  never  shall  be  revived  either  by  or  against  the  executors  or 
other  representatives.  For  neither  the  execntors  of  the  plaintiff  have  received, 
Bor  those  of  the  defendant  have  committed,  in  their  own  personal  capacity,  anv 
manner  of  wrong  or  injury."  But  in  actions  arising  ex  contractu,  by  breach 
of  promise,  and  the  like,  where  the  right  descends  to  the  representatives  of 
the  plaintiff,  and  those  of  the  defendant  have  assets  to  answer  the  demand, 
though  the  suits  shall  abate  by  the  death  of  the  parties,  yet  they  may  be 
revived  against  or  by  the  executcy-s  :(r)  being  indeed  rather  actions  against  the 
property  than  the  person,  in  which  the  executors  have  now  the  same  interest 
♦hat  their  testator  nad  before. 

These  pleas  to  the  jurisdiction,  to  the  disability,  or  in  abatement,  were  for- 
merly very  often  used  as  mere  dilatory  pleas,  without  any  foundation  of  truth, 
and  calculated  only  for  delay ;  but  no w,  oy  statute  4  &  5  Anne,  c.  16,  no  dilatory 
plea  is  to  be  admitted  without  affidavit  made  of  the  truth  thereof,  or  some 
probable  matter  shown  to  the  court  to  induce  them  to  believe  it  true."  And 
with  respect  to  the  pleas  themselves,  it  is  a  rule,  that  no  exception  shall  be 
admitted  against  a  declaration  or  writ,  unless  the  defendant  will  in  the  same 
plea  give  the  plaintiff  a  better  ;(s)  that  is,  show  him  how  it  might  be  amended, 
that  there  mav  not  be  two  objections  upon  the  same  account.  Neither,  bv 
statute  8  &  9  ^.  III.  c.  31,  shall  any  plea  in  abatement  be  admitted  in  any  suit 
for  partition  of  lands ;  nor  shall  the  same  be  abated  by  reason  of  the  death  oi 
an}-  tenant. 

♦All  pleas  to  the  jurisdiction  conclude  to  the  cognisance  of  the  court :  r^ong 
praj-ing  "judgment,  whether  the  court  will  have  ftirther  cognizance  of  *- 
the  suit :"  pleas  to  the  disability  conclude  to  the  person ;  by  praying  "judgment, 
if  the  said  A.  the  plaintiff  ought  to  be  answered :"  and  pleas  in  abatement 
(when  the  suit  is  by  original^  conclude  to  'the  writ  or  declaration ;  by  praying 
^^  judgment  of  the  writ,  or  aeclaration,  and  that  the  same  may  be  quashed, 
cassetur,  made  void,  or  abated ;  but,  if  the  action  be  by  bill,  the  plea  must  pray 
'^ judgment  of  the  bUl,"  and  not  of  the  declaration;  the  bill  being  here  the 
original,  and  the  declaration  only  a  copy  of  the  bill. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed  from  that 
jarisdiction ;  or  the  plaintiff  is  stayed  till  his  disability  be  removed ;  or  he  is 
obliged  to  sue  out  a  new  writ,  by  leave  obtained  from  the  court  :(t)  or  to  amend 
and  new-frame  his  declaration.  But  when  on  the  other  hand  they  are  over- 
ruled as  frivolous,  the  defendant  has  judgment  of  respondeat  ouster,  or  to  answer 
over  in  some  better  manner.    It  is  then  incumbent  on  him  to  plead. 

2.  A  plea  to  the  action;  that  is,  to  answer  to  the  merits  of  the  complaint. 
This  is  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then  the  defendant 
would  probably  end  the  matter  sooner,  or  not  plead  at  all,  but  suffer  judgment 

(9)  4  Inrt.  81ft.  («)  BrowDl.  ld». 

In  March.  14.  («)  Co.  Entr.  271. 

by  the  death  of  either  party,  but  may  be  continued  by  the  legal  representative  of  sole 
plaintiff  on  his  entering  (by  leave  of  the  oourtj  a  suggestion  of  tne  plaintiff's  death  • 
on  the  record  ;  or  by  a  surviving  plaintiff  when  tne  cause  of  action  survives ;  or  against 
the  legal  representative  of  a  defendant. — Stewart. 

"  By  statute  3  &  4  W.  IV .  c.  42,  s.  2,  an  action  of  trespass,  or  trespass  on  the  case, 
may  be  maintmned  by  the  executors  or  administrators  of  any  deceased  person  for  in- 
jury to  his  real  estate  in  his  lifetime,  if  such  ii\jury  were  committed  within  six  calendar 
months  before  death  and  the  action  brought  within  one  year  after  the  time  of  the 
death ;  and  an  action  of  tresj^ass,  or  trespass  on  the  case,  may  also  be  maintained  against 
ezeciUors  or  administrators  for  wrongs  committed  by  the  deceased  to  another's  property, 
real  or  personal,  such  injury  having  been  committed  within  six  months  of  the  death 
and  the  action  brought  within  six  months  after  administration  taken.— ^Stiwakt. 

^  Sham  pleas  are  not  dilatory  pleas  within  the  statute,  and  an  affidavit  is  not  neoessary 
in  all  cases:  thus,  a  plea  of  privilege  as  an  attorney  of  the  same  court,  to  be  sued  by 
bill,  it  is  supposed  does  not  require  an  affidavit.  3  B.  A;  P.  397.  1  Chit,  on  PL  401.  As 
to  the  form  of  the  affidavit,  see  1  Chit,  on  PI.  402.    Tidd,  8th  ed.  693.--CHiTTr. 
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to  go  by  de&nlt.  Yet  sometimes,  after  tender  and  refhsal  of  a  debt,  if  the  cre- 
ditor harasses  his  debtor  with  an  action,  it  then  becomes  necessary  for  the  de- 
fendant to  acknowledge  the  debt,  and  plead  the  tender ;  adding,  that  he  has 
always  been  ready,  tout  temps  prist,  and  still  is  ready,  uncore  prist,  to  discharge 
it :  for  a  tender  by  the  debtor  and  reftisal  by  the  creditor  will  in  all  cases  dis- 
charge the  cost8,(uJ  but  not  the  debt  itself;  though  ii^some  particular  cases  the 
♦3041  ^^®^^*^^  ^^"  totally  lose  his  monejr.(t?)"  *But  frequently  the  defendant 
J    confesses  one  part,  of  the  complamt,  (by  a  cognovit  actionem  in  respect 

(•)iyentr.21.  (•)  Litt.  1 388.   Co.Lltt.200. 

^  That  is  to  say,  if  the  only  right  which  A.  has  to  the  money  arise  from  the  offer  which 
B.  makes  to  him  of  it,  and  he  once  refuse  to  accept  that  offer,  he  thereby  loses  all  right, 
and  of  course  can  bring  no  action.  The  caae  put  by  lord  Coke  is,  "  If  A.,  toiihaut  any  loctM, 
debt,  or  duHe  preceding  infeoff  B.  of  land,  upon  condition  for  the  payment  of  a  hundred 
pounds  to  B.,  tn  nahire  of  a  gratuUie  or  gifU  in  tl  at  case  if  he  (A.)  tender  the  hundred 
pounds  to  him  (B.)  according  to  the  condition,  and  he  refuseth  it,  B.  hath  no  remedie 
therefor/'  Here  B.  had  primanly  no  title  to  the  land  or  the  money :  if  he  does  not 
accept  it,  therefore,  when  offeree!,  no  debt  is  due  to  him,  but  A.  by  the  offer  has  dis- 
charged his  land  from  that  burden  which  he  had  voluntarily  imposed  on  it.  But  sup- 
posing the  land  to  have  been  mortgaged  by  A.  to  B.  for  money  lent,  which  A.  is  to  repay 
on  a  certain  day,  then  if  the  money  is  duly  tendered  on  the  day  and  refused,  A.  shall 
have  his  land  again,  because  he  has  performed  the  condition ;  but  still  B.  may  bring  an 
action  for  his  money. 

The  plea  of  tender  must  always,  except  in  the  case  above  supposed,  be  accompanied 
by  a  bringing  of  the  sum  tendered  into  court,  or  the  plea  is  a  mere  nullity;  and  though 
the  plaintiff  denies  that  the  tender  was  made  before  he  commenced  the  action,  or  dis- 
putes the  sufficiency  of  the  sum  tendered,  and  therefore  goes  on  with  the  actioti,  stiU  he 
IS  entitled  to  take  that  sum  out  of  court  at  once,  which  the  defendant  by  the  tender  has 
admitted  to  be  his  due.  If,  however,  he  neelects  to  do  so,  and  a  verdict  on  either  point 
should  pass  for  the  defendant,  the  court  will  then  lay  hold  of  the  money  as  a  security 
for  the  aefendant's  costs.  Le  Grew  i;«.  Cook,  I  B.  &  P.  332.  See  also  Birks  v«.  Trippet, 
1  Saund.  Rep.  33,  a.,  note. — Coleridge. 

As  to  the  form  and  requisites  of  this  plea  in  assumpsit,  see  3  Chit,  on  PL  4th  ed.  992; 
ill  debt,  id.  955,  and  Lee,  Prac.  Diet.  tit.  ** Tender;"  and  as  to  the  payment  of  money  into 
court  on,  see  Tidd,  8th  ed.  Index,  tit.  "Money;"  Lee,  Diet.  tit.  "Payment  of  Money  into 
CV^urt."  As  to  the  replication,  &c.,  see  also  3  Chit,  on  PL  1151  to  1156,  and  Lee,  Diet,  tit 
"Tender." 

As  questions  relative  to  the  imder  of  a  debt  or  money  are  of  so  frequent  occurrence, 
Yfe  will  consider  the  respective  rules  and  decisions  under  the  following  heads:  1st 
What  is  a  good  tender.  2d.  In  what  cases  it  may  be  made.  And  haiily^  the  efibct  and 
advantages  gained  by  it,  and  how  these  may  be  superseded. 

1.  What  is  a  Good  Tender. — It  is  a  general  rule,  that,  in  order  to  constitute  a  good  legal 
tender,  the  party  shouM  not  only  be  ready  to  pay,  and  make  an  cuetual  offer  of  the  sum 
due,  but  actually  produce  the  same,  unless  such  production  be  dispensed  with  by  the 
express  declaration  of  the  creditor  that  he  will  not  accept  it,  or  by  some  equivalent  act. 
lOEast,  lOL  5Esp.  R.  48.  3  T.  R.  684.  Peake,  C.  N.  P.  88.  1  Cromp.  152.  2M.&S. 
86.  7  Moore,  59.  If  the  plaintiff  do  not  object  to  receive  the  money,  it  is  not  sufficient 
for  the  defendant  to  prove  that  he  had  the  money  with  him  and  held  it  in  a  bag^ander 
liis  arm :  he  ought  to  have  laid  it  down  for  him.  Id.  ibid.  Bull.  N.  P.  157.  6  Ssp.  46. 
If  A.  says,  "  I  am  not  aware  of  the  exact  balance,  but  if  any  be  due  I  am  ready  to  pay 
it,"  this  is  no  tender.     15  East,  428. 

With  respect  to  the  naJtare  of  the  money  tendered,  it  should  be  in  the  current  coin  of 
the  realm,  and  not  in  hank-notes;  and  see  the  56  Geo.  III.  c.  68,  s.  11,  by  which  gold 
coin  is  declared  to  be  the  only  legal  tender.  But  a  tender  in  bank-notes  is  good  unless 
]Murticularly  ol^jected  to  on  that  account  at  the  time.  3  T.  R.  554.  2  B.  &  P.  526.  So  is 
a  tender  of  foreign  coin  made  current  here  by  royal  proclamation.  5  Rep.  114,  b.  So 
is  a  tender  of  provincial  bank-notes,  or  a  draft  on  a  banker,  unless  so  objected  to.  Peake 
N.  P.  3d  ed,239.  Tidd,  8th  ed.  187,  n.  f.  It  seems  that  as  any  money  coined  at  the  mint 
upon  which  there  is  the  king's  stamp  is  good,  and  that  all  such  money  is  good  in  pro- 
portion to  its  value,  without  a  proclamation,  such  money  would  be  a  good  tender.    2 

With  respect  to  the  amowni  of  the  sum  tendered,  it  should  in  eeneral  be  <m  offer  of  the 
Mpeeijte  ium  due,  unqualifitd  by  any  drcumgtance  whatever ;  and  therefore  tendering  a  larger 
sum,  and  making  cross-demandf,  is  insufficient.  2  D.  &  R.  305.  A  tender  of  207.  in  bank- 
notes, with  a  request  to  pay  over  the  difference  of  fifteen  guineas,  is  not  a  good  tender 
KS  to  the  fifteen  guineas,  though  it  would  have  been  otherwise  if  the  tender  had  been  in 
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thereof,)  and  traverses  or  denies  the  rest :  in  order  to  avoid  the  expense  of 
carrying  that  part  to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A 
species  of  this  sort  of  confession  is  the  payment  of  money  into  court  :(w)  which 

(•)8t7l.PnctIU«.  (edit.  1667)  201.   2  Keb.  655    8alk.60«. 

-   -  -   -  * 

gnineas.  3  Camp.  70.  1  Gamp.  181.  6  Taunt.  336.  But  a  tender  of  a  larger  eum 
generally  is  good.  5  Rep.  114.  8  T.  B.  683;  sed  vide  2  Esp.  711.  And  a  tender  of  a 
larger  sum,  and  asking  change,  is  good,  provided  the  creditor  do  not  object  to  it  on  that 
account,  but  only  demands  a  larger  sum.  6  Taunt.  336.  Feake  C.  N.  P.  88.  2  £sp.  C. 
711.  3  Camp.  70  ;  and  see  1  Gow.  C.  1\,  P.  121.  A  tender  of  a  stmi  to  A.,  including 
both  a  debt  due  to  A.,  B.,  and  C.  and  also  a  debt  due  to  C,  is  a  good  tender  of  the  debt 
due  to  the  three,  (3  T.  R,  683 ;)  and  if  several  creditors,  to  whom  money  is  due  in  the 
same  risht,  assemble  for  the  purpose  of  demanding  payment,  a  tender  of  the  gross  sum, 
which  they  all  re^e  on  account  of  the  insufficiency  of  the  amount,  is  good.  Peake  C. 
88.    2T.R.  414. 

To  constitute  a  good  tender,  it  must  be  an  unconditional  one  in  payment  of  the  debt; 
and  therefore  where  a  tender  of  payment  was  made,  accompanied  with  a  protestation 
against  the  right  of  the  party  to  receive  it,  it  was  held  insufficient.  3  Esp.  C.  Ul.  So  is 
a  tender  accompanied  with  the  demand  of  a  receipt  in  full,  ^5  Esp.  Bep.  48.  2  Camp. 
21 ;  ied  vide  Peake  C.  179.  Stark,  on  Evid.  part  4,  1392,  n.  (g),)  or  upon  condition  that  it 
shall  be  received  as  the  whole  of  the  balance  due,  (4  Camp.  156,)  or  that  a  paiticular 
docament  shall  be  given  up  to  be  cancelled.  2  Camp.  21.  To  constitute  a  good  tender 
of  stock,  the  buyer  must  be  called  on  opening  the  books,  (1  Stra.  533,)  and  the  dotendant 
must  do  all  in  his  power  to  make  it  good.    1  Stra.  504. 

With  respect  to  the  time  of  the  tender,  it  should  be  observed  that,  in  order  to  avoid 
the  defendant's  liability  to  damages  for  the  non-performance  of  the  contract,  it  should 
be  made  in  the  very  time  agreed  upon  for  the  performance  of  such  contract :  a  tender 
after  such  time  only  goes  in  mitigation  of  damages  for  the  breach  of  the  contract,  and 
not  even  then  if  the  tender  be  not  made  before  the  writ  sued  out.  7  Taunt.  487.  Soe 
21  Jac.  I.  c.  16,  s.  •5.  It  is  said  to  have  been  decided  by  Buller,  J.,  that  a  tender  on  the 
day  the  bill  is  filed  is  not  available,  there  being  no  fraction  of  a  day,  (Imp.  K.  B.  324:) 
consequently,  if  payment  of  a  bill  has  been  demanded  on  the  day  it  was  due,  and  the 
acceptor  plctftd  a  subsequent  tender,  it  will  not  avail.  8  East,  168.  5  Taunt.  240.  1  Marsh 
Rep.  36.  1  Saund.  33,  a.,  note  2.  But  that  doctrine  is  not  law ;  and  it  is  no  answer  to  a 
plea  of  tender  that  the  plaintiflf  had,  before  the  tender,  instructed  his  attorney  to  sue 
out  the  writ,  and  that  the  attorney  had  applied  before  the  tender  for  the  writ  which  was 
afterwards  sued  out,  (8  T.  R.  629;)  and  if  the  plaintiff  brings  his  action,  and  discontinues 
it  and  oonmiences  another,  a  tender  before  the  latter  action  is  good.  1  Moore,  200.  To 
constitute  a  good  tender  of  stock,  it  should  be  made  on  the  very  day,  (1  Stra.  579 ;)  and 
at  the  last  purt  of  the  day  it  can  be  accepted.  2  id.  777, 832.  Any  pai'ty,  being  an  agent 
of  the  debtor,  may  tender  the  money.    2  M.  &.  S.  86. 

With  respect  to  the  persons  to  whom  the  tender  should  be  made,  it  will  suffice  if  it  be 
to  the  creditor  or  any  authorized  aeent.  1  Camp.  477.  Tender  to  an  attorney,  author- 
ized to  issue  out  a  writ,  &o.,  is  good.  Dougl.  623.  And  a  tender  to  an  agent  has  been 
held  good  although  the  principal  had  previouslv  prohibited  the  agent  nova  receiving 
the  money  if  offered,  the  principal  having  put  his  business  into  the  hands  of  his  at- 
torney. 5  Taunt.  307.  1  Marsh.  55,  S.  C.  A  bailiff,  who  makes  a  distress,  cannot  dele- 
gate his  authority:  therefore  a  tender  to  his  agent  is  insufficient,  (6  Esp.  95;)  and  a 
tender  to  one  of  several  creditors  is  a  tender  to  ail.    3  T.  R.  683. 

2d]y.  In  what  Cases  a  Tender  mat  be  made  with  Effect. — In  general,  a  tender  can 
only  be  made  with  effect  in  cases  where  the  demand  is  of  a  liquidated  sum,  or  of  a  sum 
capable  of  liquidation  by  computation.  See  2  Burr.  1120.  Therefore  a  tender  cannot 
be  pleaded  to  an  action  for  general  damages  upon  a  contract,  (1  Vent.  356.  2  Bla.  Rep. 
837.  2  B.  Ai  P.  234.  3  B.  &  P.  14:)  or  in  covenant,  unless  for  the  payment  of  money, 
(7  Taunt.  486.  1  Moore,  200,  S.  C.  5  Mod.  18.  1  Lord  Raym.  566.  12  Mod.  376.  2 
H.  Bla.  837 ;)  or  for  a  tort,  (2  Stra.  787, 906.  7  T.  R.  335,)  or  trespass.  2  Wils.  115.  It 
cannot  be  pleaded  to  an  action  for  dilapidations,  (8  T.  R.  47.  Stra.  906;)  or  for  not 
repairing,  (2  Salk.  596  ;)  or  acainst  a  carrier  for  goods  spoiled,  though  the  tender  should 
be  of  the  invoice-price,  (2  B.*  P.  234;)  of  for  not  delivering  goods  at  a  certain  price  per 
ton,  (3  B.  &  P.  14 ;)  or  in  an  action  for  a  false  return,  (7  T.  R.  335 ;)  or  for  mesne  pronts 
2  Wils.  115.  But  in  assumpsit  against  a  carrier  for  not  delivering  goods,  the  defendant 
having  advertised  that  he  would  not  be  answerable  for  any  goods  beyond  the  value  of 
20/.  unless  they  were  entered  and  paid  for  accordingly,  a  tender  of  the  20/.  would,  it 
seems,  be  available.  1  H.  Bla.  299.  So  a  tender  may  be  made  with  effect  to  a  demand 
for  navigation,  (Calls.  7  T.  R.  36.  1  Stra.  142,)  or  in  an  action  for  princiiial  and  interest 
duo  on  bonds  for  pnjrment  of  moneys  by  instalments;    3  Burr.  1370.   So  the  penalty  of 
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is  for  the  most  part  necessary  upon  pleading  a  tender,  and  is  itself  a  kind  of 
tender  to  the  plaintiff;^  by  paying  into  the  hands  of  the  proper  officer  of  the 

a  bond  may  with  effect  be  tendered.  2  Bla.  1190.  Sb  the  arrears  of  a  bond  for  40/. 
payable  by  61,  per  annmn.  2  Stra.  814.  So  a  tender  may  with  effect  be  made  in 
covenant  for  rent,  or  for  the  advanced  rent  of  5/L  per  acre  for  ploughing  meadow- 
grounds.  2  H.  Bla.  837.  7  Taunt.  486.  1  Moore,  200,  S.  C. ;  and  vide  2  Salk.  596.  6o 
also  on  a  policy  of  insurance,  (19  Geo.  II.  c.  37,  s.  7.  2  Taunt.  317 ;)  or  in  debt  for 
penalty  for  exercising  trade  contrary  to  5  Eliz.  c.  4,  (1  Burr.  431 ;)  or  for  penalty  on 
game-laws,  being  actions  popular,  and  not  qvi  tarn.  2  H.  Bla.  1052.  2  Stra.  I217. 
Where  a  party  has  wrong^lly  possessed  himself  of  goods,  no  tender  of  freight  if 
necessary  m  order  to  enable  the  party  to  maintain  the  action.    2  T.  R.  285. 

Justices  of  the  peace,  and  in  like  manner  excise  and  custom-house  officers,  and  sur- 
veyors of  highways,  are  enabled  by  several  statutes  to  tender  amends  for  any  thing 
done  by  them  in  the  execution  of  their  offices.  See  ante,  1  book,  354,  n.  37,  et  teg.  Also 
by  the  21  Jac.  I.  c.  16,  s.  5,  in  case  of  involuntary  trespasses,  tender  of  amends  may  be 
made.    See  ante,  16. 

Lastly,  As  to  thb  Emcr  of  a  Tinder,  and  thi  Advantages  ACQimtED  bt  it. — ^It  should 
in  the  &r8t  place  be  observed  that  the  debtor  is  liable  for  the  non-performance  of  his  con- 
tract if  the  money  be  not  paid  at  the  time  agreed  upon :  the  mere  tendering  the  money 
afterwards  is  not  sufficient  to  discharge  him  from  such  liability ;  it  goes  only  m  Trd&go&on 
of  damages;  though,  indeed,  if  a  jury  should  find  that  no  damages  were  sustained*  bv 
reason  of  the  de&ndant  not  tendering  the  money  at  the  time  agreed  upon,  the  defend- 
ant would  defeat  the  action  by  the  tender  afterwards.  See  Salk.  622.  8  East,  168. 
1  Lord  Raym.  254.  7  Taunt.  486.  The  tender  of  money  due  on  a  promissory  note, 
accompanied  vdth  a  demand  of  the  note,  stops  the  running  of  interest.  3  Camp.  296. 
8  East,  168,  4  Leon.  209.  The  tender,  if  pleaded,  admits  Uie  contract  and  facts  stated 
in  the  declaration.  3  Taunt.  95.  Peake,  15.  2  T.  R.  275.  4  T.  R.  579.  If,  therefore, 
the  defendant's  liability  is  to  be  disputed,  a  tender  should  not  be  pleaded.  So  if  there 
be  a  special  count,  and  the  defendant  mean  to  deny  it,  the  tender  should  be  pleaded  to 
the  other  coun;ts  only^  (and  see  Tidd,  8th  ed.  676  ;)  and  if  there  be  any  doubt  as  to  the 
sufficiency  of  the  tender,  it  is  not  advisable  to  plead  it,  but  more  expedient  to  pay  the 
amount  into  court  upon  the  common  rule ;  for  if  the  defendant  should  not  sucoeed  in 
provinff  the  tender  he  will  have  to  pay  all  the  costs  of  the  trial ;  whereas,  if  the  money 
oe  paid  into  court,  and  the  plaintiff  cannot  prove  more  due,  he  will  be  liable  to  pay  all 
costs  subsequent  to  the  time  of  paying  the  money  into  court.  If  the  sum  tendered  be 
not  sufficient,  and  the  plaintiff  snould  succeed  on  the  general  issue,  the  plaintiff  would 
still  be  entitled  to  the  costs  of  the  issue  on  the  plea  of  tender.  5  East,  282.  5  Taunt 
660.  If  the  defendant  bring  money  into  court  on  a  plea  of  tender,  the  plaintiff  may 
take  it  out,  though  he  deny  the  tender.  1  B.  &  P.  332.  The  plaintiff,  it  seems,  can 
gain  no  advantage  by  not  taking  the  money  out  of  court;  and  it  has  been  said  that  if 
the  plaintiff  will  not  take  the  money,  but  takes  issue  on  the  tender  and  it  is  found 
against  him,  the  defendant  shall  have  it.  1  B.  ft  P.  334,  note  a.  Lord  Raym.  642.  2 
Stra.  1027.  If  the  plaintiff  should  succeed  on  the  trial  in  proving  a  larger  sum  to  be 
due  than  that  tendered,  though  that  sum  be  below  40^.,  yet  the  plaintiff  will  be  entitled 
to  costs.  l>ouff.  448.  But  where  the  debt  originally  was  under  5/.  the  defendant  is,  it 
seems,  entitled  to  the  benefit  of  the  Court  of  Requests'  Act  for  London,  though  he  has 
pleaded  a  tender  (5  M.  &  S.  196)  or  paid  money  into  court.    5  East.  194. 

A  tender  not  being  equivalent  to  payment  itself,  and  only  suspending  the  plaintiff's 
remedy,  (2  T.  R.  27,)  its  effect  may  be  superseded  by  prior  or  a  subeegruent  demand  and 
refusal  to  pay  the  precise  sum  tendered.  1  Gamp.  181.  5  B.  &  A.  630.  A  subsequent 
demand  of  a  larser  sum  will  not  suffice,  (id.,)  nor  a  subsequent  demand  accompanied  by 
another  demand  of  another  sum  not  due.  1  Esp.  115.  7  Taunt.  213.  Such  demand 
should  be  made  by  a  person  authorized  to  give  the  debtor  a  discharge.  1  Camp.  478,  n. 
1  Esp.  115.  A  demand  made  by  the  clerk  of  the  plun tiff's  attorney,  who  was  an  entire 
stranger  to  defendant,  is  insufficient.  1  Camp.  478.  A  subsequent  application  to 
one  of  two  joint  debtors,  and  a  refusal,  is  sufficient.  1  Stark.  323.  4  Esp.  93.  Noy,  135. 
Vin.  Abr.  Evid.  T.  b.  97.  Delivering  a  letter  at  defendant's  house  to  a  clerk,  who 
returned  with  an  answer  that  the  debt  should  be  settled,  is  prima  fade  evidence  of  a 
demand.  1  Stark.  323.  A  prior  demand,  and  refusal,  is  an  answer  to  the  plea  of  tender. 
8  East,  168.    1  Saund.  33,  n.  2.    Bull.  N.  P.  156.    1  Camp.  478.— CnrrrT. 

*  The  allowing  the  defendant  to  pay  money  into  court  was  introduced  for  the  purpose 
of  avoiding  the  hazard  of  proving  a  tender;  and  in  all  cases  where  there  has  been  no  ten- 
der, or  the  tender  cannot  be  proved,  it  should  not  be  pleaded,  but  the  defendant  should 
merely  pay  the  admitted  claim  into  court.  The  cases  m  which  the  proceeding  is  allowed 
are  similar  to  those  in  which  a  tender  may  be  pleaded,  and  which  will  be  found  supn, 
BG^  (19).   One  case,  however,  should  be  noticed,  vis.,  where  the  goods  have  been  takea 
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court  as  mnch  as  the  defendant  acknowledges  to  be  due,  together  with  the  costi? 
hitherto  incurred,  in  order  to  prevent  the  expense  of  any  rarther  proceedings. 
Tiiis  may  be  done  upon  what  is  called  a  motion;  which  is  an  occasional  appli- 
cation to  the  court  by  the  parties  or  their  counsel,  in  order  to  obtain  some  rule 
or  order  of  eourt,  which  becomes  necessary  in  the  progress  of  a  cause ;  and  it 
is  usually  grounded  upon  an  affidavit,  (the  perfect  tense  of  the  verb  affldo,)  being 
a  voluntary  oath  before  some  judge  or  officer  of  the  court,  to  evince  the  truth 
of  certain  facts,  upon  which  the  motion  is  grounded :  though  no  such  affidavit 
is  necessary  for  payment  of  money  into  court.".  If,  after  the  money  paid  in, 
the  plaintiff  proceeds  in  his  suit,  it  is  at  his  own  peril :  for,  if  he  does  not  prove 
more  due  than  is  so  paid  into  court,  he  shall  be  non-suited  and  pay  the  defendant 
costs;  but  he  shall  still  have  the  money  so  paid  in ;  for  that  the  defendant  has 
acknowledged  to  be  his  due."  In  the  French  law  the  rule  of  practice  is  grounded 
upon  principles  somewhat  similar  to  this ;  for  there,  if  a  person  be  sued  for  more 
than  he  owes,  yet  he  loses  his  cause  if  he  doth  not  tender  so  much  as  he  really 
does  owe.  (ti?)  To  this  head  may  also  be  referred  the  practice  of  what  is  called 
a  setoff:  whereby  the  defendant  acknowledges  the  justice  of  the  plaintiff's 
demand  on  the  one  hand,  but  on  the  other  sets  up  a  demand  of  his  own,  to 
counterbalance  that  of  the  plaintiff,  either  in  the  whole  or  in  part :  as,  if  the 
plaintiff  sues  for  ten  pounds  due  on  a  note  of  hand,  the  defendant  may  set  off 
nine  pounds  due  to  himself  for  merchandise  sold  to  the  plaintiff,  and,  in  case  he 
pleads  such  set-off,  must  pay  the  remaining  balance  into  court.  This  t^qac 
answers  *very  nearly  to  the  cornpensatio,  or  stoppage,  of  the  civil  law,(a:)  ^ 
and  depends  on  the  statutes  2  Geo.  11.  c.  22,  and  8  Geo.  II.  c.  24,  which  enact, 
that  where  there  are  mutual  debts  between  the  plaintiff  and  defendant,  one 
debt  may  be  set  against  the  other,  and  either  pleaded  in  bar  or  given  in  evidence 
upon  the  general  issue  at  the  trial ;  which  shall  operate  as  payment,  and  extin- 
goish  80  much  of  the  plaintiff's  demand." 

(••)8p.  L.  te.  e,  c  4.  (•)  Pf.  1%  2, 1. 


ander  a  mistake  without  any  loss  to  the  owner,  the  court,  upou  motion,  will  stay  the 
proceedings  in  an  action  of  trespass  against  a  public  officer,  upon  the  defendant's  under- 
taking to  restore  them  or  to  pay  their  ftill  value  with  the  costs  of  the  action.  7  T.  B. 
bZ.—CaitTY. 

"  By  statute  3  A  4  W.  IV.  c.  42,  s.  21,  and  now  by  the  Common-Law  Procedure  Act, 
1^2,  the  defendant  in  all  actions  (except  actions  for  assault  and  battery,  and  ftilse  im- 
prisonment, libel,  slander,  malicious  arrest  or  prosecution,  crim.  con.,  or  debauching 
the  plaintiff's  daughter  or  servant)  may,  by  leave  of  the  court  or  a  judge,  pay  into 
ooort  a  sum  of  money  by  way  of  compensation  or  award.— Stewart. 

^  The  effect  of  the  payment  of  money  into  court  is  nearly  similar  to  that  of  a  tender. 
See  9upm,  note  (19).  Lee's  P.  Diet.  2d  ed.  1013.  Tidd,  8th  ed.  676.  This  is  the  only  case 
wh«re  a  party  is  bound  by  the  payment  of  money,  (2  T.  R.  646 ;)  and,  though  paid  in  by 
mistake,  the  court  will  not  order  it  to  be  restored  to  defendant,  though  perhaps  in  a 
ease  of  fraud  they  would.    2  B.  &  P.  392.--Chittt. 

"  But  in  such  case  notice  must  be  given  at  the  time  of  pleading  the  general  issue;  and 
as  to  the  mode  of  setting  off,  see  1  Chitt.  on  PI.  4th  ed.  494  to  497. 

In  some  cases  this  plea  or  notice  is  unnecessary,  as  where  the  defendant's  demand  is 
more  in  the  nature  of  a  deduction  than  a  set-off.  Thus,  a  defendant  is  in  all  cases  entitled 
to  retain  or  claim  by  way  o^  deduction  all  just  allowancee  or  demands  accruing  to  him, 
or  payments  made  by  him,  in  respect  of  the  mum  transaction  or  account  which  forms  the 
poond  of  action :  this  is  not  a  setoff,  but  rather  a  deduction.  See  1  Bla.  Rep.  651.  4 
Borr.  2133,  2221.  And  where  demands  originally  cross,  and  not  arising  out  of  the  same 
(ranaaction,  have  hj  subsequent  express  agreement  been  connected  and  stipulated  to  be 
deducted  or  set  off  against  each  other,  the  balance  is  the  debt,  and  the  only  sum  re* 
ooverable  by  suit  without  any  special  plea  of  setoff,  though  it  is  advisable  in  most  cases, 
and  necessary  when  the  action  is  on  a  specialty,  to  plead  it.  5  T.  R.  135.  3  T.  R.  599. 
3  Taunt.  76.  2  Taunt.  170.  In  actions  at  the  suit  of  assignees  of  bankrupts,  a  set-off 
need  not  be  pleaded  or  given  notice  of,  (1  T.  R.  115,  116.  6  T.  B.  58,  59,)  though  the 
practice  is  so  to  plead,  or  give  notice  of  such  setoff. 

It  may  be  important  here  also  to  observe  that  these  acts  were  passed  more  for  the 
benefit  of  .the  defendants  than  the  plaintiffs,  and  are  not  imperative ;  so  that  a  defendant 
may  have  his  right  to  set  off  and  bring  a  cross-action  for  the  debt  due  to  him  from  the 
plaintiff,  (2  Camp.  594.    5  Taunt.  148,)  though  he  cannot  s^ely  arrest.    3  B.  &  Ores. 
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Pleas  that  totally  deny  the  cause  of  complaint  are  either  the  general  issue, 
or  a  special  plea,  in  bar. 

1.  The  general  issue,  or  general  plea,  is  what  traverses,  thi^arts,  and  denies 
at  once  the  whole  declaration ;  without  oifering  any  special  matter  whereby  to 
evade  it.    As  in  trespass  either  vi  et  armiSy  or  on  the  case,  non  ctdpabiliSf  not 

139.  And  where  the  defendant  is  not  prepared  at  the  time  the  plaintiff  sues  hiip  to 
prove  the  set-off,  it  is  best  not  to  avail  himself  of  it,  for  if  the  defendant  should  attempt 
but  not  succeed*  on  the  trial  in  proving  the  set-off,  he  could  not  afterwards  sue  for  the 
amount ;  and  a  party  cannot  bring  an  action  for  what  he  has  succeeded  in  setting  off  in 
a  former  suit  against  him ;  though  if  the  set-off  were  more  than  sufficient  to  cover  the 
plaintiff's  demand  in  the  former  action,  the  defendant  therein  might  then  maintain  an 
action  for  the  surplus.  3  Esp.  Hep.  104.  Though  the  defendant  does  not  avail  himself 
of  the  set-off,  intending  to  bring  a  cross-action,  the  plaintiff  may  defeat  it  by  taking  a 
verdict  for  the  whole  sum  he  proves  to  be  due  to  him,  subject  to  be  reduced  to  the  sum 
really  due  on  the  balance  of  accounts,  if  the  defendant  will  afterwards  enter  into  a  rule 
not  to  sue  for  the  debt  intended  to  be  set  off;  or  he  may  t^e  a  verdict  for  the  smaller 
sum,  with  a  special  endorsement  on  the  postea,  as  a  foundation  for  the  court  to  order  a 
stay  of  proceedings,  if  an  action  should  be  brought  for  the  amount  of  the  set-off.  1  Camp. 

The  demand,  as  well  of  the  plaintiff  as  of  the  defendant,  must  be  a  dd>L  A  set-off  is 
not  allowed  in  an  action  for  uncertain  damages,  whether  in  assumpsit,  covenant,  or  for 
a  tort,  trover,  detinue,  replevin,  or  trespass.  Bull.  N.  P.  181.  3  Gamp.  32».  4  T.  R. 
512.    1  Bla.  Rep.  394.    2  Bla.  Rep.  910. 

The  only  cases  in  which  a  set-off  is  allowed  are  in  assumpsit,  debt^  and  covenant  for 
the  non-payment  of  money,  and  for  which  an  action  of  debt  or  indebitatus  might  be 
sustained,  (2  Bla.  Rep.  911 ;)  or  where  a  bond  in  a  penalty  is  given  for  securing  the 
payment  of  money  on  an  annuity,  (2  Burr.  820 ;)  or  at  least  stipulated  damages.  2  T.  R. 
32.  The  demand  to  be  set  off,  also,  must  not  be  for  unliquidated  damages,  although 
incurred  by  a  penalty.  1  Bla.  Rep.  394.  6  T.  R.  488.  1  Taunt.  137.  2  Buir.  1024.  2 
Bla.  Rep.  910.  1  Taunt.  137.  5  B.  &  A.  92.  3  Camp.  329.  Peake's  Rep.  41.  6  Taunt, 
162.  1  Marsh.  514,  S.  C.  2  Brod.  &  B.  89.  1  M.  &  S.  499.  5  M.  &  S.  539,  Ac.  See  ca^es 
in  1  Chitt.  on  PI.  4th  ed.  486,  487.  Stark,  on  Evid.  1312,  part  4.  The  defendant's  bring- 
ing an  action  or  obtaining  a  verdict  for  a  debt  is  no  waiver  of  the  right  to  set  off  the  debt. 
2  Burr.  1229.  3  T.  R.  186.  And  a  judgment  mav  be  pleaded  by  way  of  set-off,  though  a 
writ  of  error  be  depending  upon  it,  (3  T.  R.  188,  in  notes ;)  but  not  so  after  plaintiff 
be  taken  in  execution.  5  M.  &  S.  103.  The  debt  to  be  set  off  must  be  a  leffol  and  sub- 
sisting demand :  an  equitable  debt  will  not  suffice.  See  16  East,  36,  136.  7  East,  173.  A 
demand  barred  by  the  statute  of  limitations  cannot  be  set  off.  2  Stra.  1271.  Peake's 
Rep.  121.  Bull.  N.  P.  180.  An  attorney  cannot  set  off  his  bill  for  business  done  in 
court  unless  he  has  previously,  and  in  a  reasonable' time  to  be  taxed,  delivered  a  bill 
signed.  1  Esp.  C.  449.  But  it  is  not  necessary  that  a  month  should  intervene  between 
the  delivery  of  the  bill  and  the  trial.    Id. 

The  debt  sought  to  be  recovered  and  that  to  be  set  off  must  be  mutual  and  due  in  the 
same  right:  therefore  a  joint  debt  cannot  be  set  off  against  a  separate  demand,  nor  a 
separate  debt  against  a  joint  one,  (2  Taunt.  173.  Montague,  23.  5  M.  ft  S.  439,)  unless  it 
be  so  expressly  agreed  between  all  the  parties,  (2  Taunt.  170;)  and  a  debt  on  a  joint  and 
several  bond  of  several  persons  may  be  set  off  to  an  action  brought  by  only  one  of  the 
obligors.  2  T.  R.  32.  A  defendant  sued  for  his  own  debt  may  set  off  a  debt  due  to  him 
as  surviving  partner,  (5  T.  R.  493.  6  T.  R.  582 ;)  and  in  an  action  brought  by  an  osten- 
sible and  a  dormant  partner,  the  defendant  may  set  off  a  debt  due  from  the  ostensible 
partner  alone.  2  Esp.  C.  469.  7  T.  R.  361,  n.  c,  8.  C.  See  feake,  197.  12  Ves.  346.  11 
Yea.  27.  Id.  517.  16  East,  130.  A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  set 
off  in  an  action  against  him  on  his  own  bond.  Bull.  N.  P.  179.  A  debt  due  from  a  wife 
dum  sola  cannot  be. set  off  in  an  action  brought  by  the  husband  alone,  unless  the  defend- 
ant  has  made  himself  individually  liable.  2  Esp.  C.  594.  A  debt  from  an  executor  in 
his  own  right  cannot  be  set  off  against  a  debt  to  the  testator,  (3  Atk.  691,)  though  the 
executor  is  residuary  legatee.  Id.  So  a  debt  which  accrued  to  the  defendant  in  the  life- 
time of  the  testator  cannot  be  set  off  against  a  debt  that  accrued  to  the  executor  even  in 
that  character  after  the  testator's  death.    Bull.  N.  P.  180.  Willes,  103,  106. 

Questions  of  difficulty  frequentlv  arise  in  cases  of  set-off,  where  the  agent  of  a  partv 
deals  as  principal.  The  rule  in  these  cases  is,  that  if  an  agent  dealing  for  a  principal, 
but  concealing  that  principal,  delivers  goods  in  his  own  name,  the  person  contracting 
with  him  has  a  right  to  consider  hiim  as  the  principal ;  and  though  the  real  principal 
may  appear  and  sue,  yet  the  purchaaor  may  in  such  case  set  off  any  claim  he  has  against 
the  agent.  7  T.  R.  360.  1  M.  A  S.  576.  2  Marsh.  501.  Holt,  C.  N.  P.  124.  But  a  debt 
due  from  a  broker  cannot  be  set  off  in  an  action  by  the  principal  against  the  purchasor 
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guilty  ;(y)  in  debt  upon  contract,  nihil  debet,  he  owes  nothing;  iu  debt  on  bond, 
non  est  factum  J  it  is  not  his  deed ;  on  an  assumpsit ,  non  assumpsit,  he  made  no  such 
promise.  Or  in  real  actions,  nul  tort,  no  wron^  done ;  nul  disseisin,  no  disseisin ; 
and  in  a  writ  of  right,  the  mise  or  issue  is/  that  the  tenant  has  more  right  to 
hold  than  the  demandant  has  to  demand.  These  pleas  are  called  the  general 
issue,  because,  by  importing  an  absolute  and  general  denial  of  what  is  alleged 
in  the  declaration,  they  amount  at  once  to  an  issue :  by  which  we  mean  a  lact 
affirmed  on  one  side  and  denied  on  the  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the  party  meant 
wholly  to  deny  flie  charge  alleged  against  him.  But  when  he  meant  to  distin- 
guish away  or  palliate  the  charge,  it  was  always  usual  to  set  forth  the  particular 
facts  in  what  is  called  a  special  plea ;  which  was  originally  intended  to  apprize 
the  court  and  the  adverse  party  of  the  nature  and  circumstances  of  the  defence, 
and  to  keep  the  law  and  the  fact  distinct.  And  it  is  an  invariable  rule,  that 
every  defence  which  cannot  be  thus  specially  pleaded  may  be  given  in  r«QAg 
evidence  upon  the  general  issue  at  the  trial.  But  the  science  *of  special  *- 
pleading  having  been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  courts  have  of  late  in  some  instances,  and  the  legislature  in  many  more, 
permitted  the  general  issue  to  be  pleaded,  which  leaves  every  thing  open,  the 
fact,  the  law,  and  the  equity  of  the  case,  and  have  allowed  special  matter  to 
he  given  in  evidence  at  the  trial.  And,  though  it  should  seem  as  if  much  con- 
fofiion  and  uncertainty  would  follow  ftom  so  great  a  relaxation  of  the  strictness 
antiently  observed,  yet  experience  has  shown  it  to  be  otherwise;  especially 
with  the  aid  of  a  new  trial,  in  case  either  party  be  unfairly  surprised  by  the 
other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  are  very  various,  according 
to  the  circumstances  of  the  defendant's  case.  As,  in  real  actions,  a  general 
release  or  a  fine,  both  of  which  may  destroy  and  bar  the  plaintiff's  title.  Or, 
in  personal  actions,  an  accord,  arbitration,  conditions  performed,  nonage  of  the 
defendant,  or  some  other  fact  which  precludes  the  plaintiff  from  his  action.(2) 
J^ justification  is  likewise  a  special  plea  in  bar;  as  in  actions  of  assault  and 
hattery,  son  assault  demesne,  that  it  was  the  plaintiff's  own  original  assault ;  in 
trespass,  that  the  defendant  did  the  thing  complained  of  in  right  of  some  office 
which  warranted  him  so  to  do ;  or,  in  an  action  of  slander,  that  the  plaintiff  is 
really  as  bad  a  man  as  the  defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitation(a)  in  bar;**  or  the  time 

(V)  Appuidlx,  Na  n.  2  4.  (>)  Appendix,  No.  in.  1 0.  («)  See  pages  188, 190. 

V>  reoover  the  price  of  goods  sold  by  the  broker,  not  disclosing  his  name.  2'B,  &  A 
137.  And  if  an  agent  seUs  goods  as  his  own,  or  has  a  lien  upon  them,  and  does  not  part 
with  the  goods  unless  the  purchasor  expressly  agrees  to  pay  him,  the  purchaser  in  an 
action  brought  against  him  by  such  agent  for  the  price  of  the  goods  oannot  set  off  a  debt 
due  from  the  owner  to  the  purchasor.  2  Chitt.  K.  387.  7  T.  R.  369.  But  if  an  agent 
deliver  goods  without  payment,  and  thereby  parts  with  his  lien,  the  purchasor  may,  in 
an  action  by  the  agent,  set  off  a  debt  due  from  the  principal.  7  Taunt.  243.  And  where 
an  auctioneer  had  sold  to  the  defendant  the  goods  of  A.  as  the  goods  of  B.,  it  was  held 
that  this  was  such  a  fraud  that  defendant  might  set  off  a  debt  due  to  him  from  B. 
agUDst  the  price  of  the  goods  of  A.  Id.  ibid.  1  J.  B.  Moore,  178.  As  to  set-off  in 
actions,  by  or  against  assignees  of  bankrupts,  see  1  Chitt.  on  PI.  492  to  494.  Stark,  on 
E?id.  part  4, 106,  ante,  2  book,  472,  k.,  (n.)     And  6  Geo.  IV.  c.  16,  {  50.-Chitty. 

*  As  questions  on  the  statute  of  limitations  (21  Jac.  I.  c.  16)  so  frequently  occur,  we 
will  consider  this  subject  more  fully  in  the  following  order,  viz.,  First,  as  to  what  cases 
the  statute  extends,  and  herein  in  what  cases  payment  of  a  debt  may  be  presumed  at 
common  law.  Secondly,  when  the  statute  begins  to  taljfe  effect;  and  herein  of  the  ex- 
ceptions contained  in  the  statute.  Thirdly,  what  is  a  good  commencement  of  an  action 
to  take  the  case  out  of  the  statute;  and,  Lastly,  what  acU  or  admissions  will  revive  the 
claim. 

First.  To  WHAT  Cases  the  Statute  extends. — The  statute  does  not  extend  to  actions  of 
account,  or  of  covenant,  or  debt  on  specialty,  or  other  matter  of  a  higher  nature,  but 
only  to  actions  of  debt  upon  a  lending,  or  contract  without  specialty,  or  for  arrearages  of 
rent  reserved  on  parol  leasee.  Hut.  109.  1  Saund.  38.  2  Saund.  66.  Tidd,  Pr.  8th  ed. 
15.    It  does  not  extend  to  waiTants  of  attorney.    2  Stark.  234.    It  extends  to  bills  of 
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limited  by  certain  acts  of  parliament,  beyond  which  no  plaintiff  can  lay  his 
cause  of  action.  This,  by  the  statute  of  32  Hen.  VIII.  c.  2,  in  a  writ  of  right, 
is  sixty  years ;  in  assizes,  writs  of  entry,  or  other  possessory  actions  real,  of  the 
seisin  of  one's  ancestors,  in  lands ;  and  either  of  their  seisin,  or  one's  own,  in 
rents,  suits,  and  services,  fifty  years :  and  in  actions  real  for  lands  grounded 

exchange,  (Carth.  3,)  attorneys'  fees,  (3  Lev.  367,)  and  to  a  demand  for  rent  on  a  parol 
demise.     1  B.  &  A.  625. 

It  does  not  extend  to  debt  on  a  bond,  (Cowp.  109 ;)  but  where  the  bond  has  been  given 
more  than  twenty  years  before  the  commencement  of  the  action,  and  no  interest  has 
been  paid  upon  it,  nor  any  acknowledgment  by  the  obligor  of  the  existence  of  the  debt 
during  that  period,  the  law  will  in  general  presume  it  to  have  been  satisfied,  (6  Mod.  22. 
1  Bla.  Rep.  532.  1  T.  R.  270.  3  P.  Wms.  395,)  particularly  if  the  debt  be  large  and  the 
obligor  has  been  all  along  in  good  circumstances,  (1  T.  R.  271 ;)  and  in  some  cases,  where 
a  bond  has  been  given  and  interest  paid  on  it  within  twenty  years,  the  law  will  presume 
it  to  have  been  satisfied ;  as  where  it  has  been  given  eighteen  or  nineteen  years,  and  in 
the  mean  time  an  account  has  been  settled  between  the  parties  without  taking  any  no- 
tice of  the  demand,  (1  Burr.  434.  1  T.  R.  271 ;)  but  in  such  case  the  presumption  must 
be  fortified  by  evidence  of  some  auxiliary  circumstances.  Cowp.  214.  1  T.  R.  271.^  1 
Camp.  27.  After  a  considerable  length  of  time,  slight  evidence  is  sufficient.  1  T.  B.  271 ; 
and  see  Tidd,  8th  ed.  17,  18.  In  assumpsit,  though  the  statute  be  not  pleaded,  the  jury 
may  presume,  from  the  length  of  time  and  other  circumstances,  that  the  debt  has  been 
satisfied.  2  Stark.  C.  N.  P.  497  ;  and  see  5  Esp.  52.  3  Camp.  13.  1  Taunt.  572 ;  sedvide 
1  D.  &  R.  16. 

This  presumption  may  be  repelled  by  proof  of  the  recent  admission  of  the  debt,  or  of 
the  payment  of  interest  on  the  bond  within  twenty  years,  (1  T.  R.  270;)  or  that  the 
obligee  has  resided  abroad  for  the  last  twenty  years,  (1  iStark.  101 ;  sed  vide  1  D.  &  R. 
16 ;)  or  that  the  obligor  was  in  insolvent  circumstances,  and  had  not  the  means  of  pay- 
ment, (19  Ves.  196.  Cowp.  109.  1  Stark.  101;)  or  that  the  demand  was  trifling,  (Cowp. 
214;)  or  other  circumstances,  explaining  satisfactorily  why  an  earlier  demand  has  not 
been  made.  1  Stark.  101.  The  fluctuation  of  credit,  together  with  the  circumstance  of 
the  security  remaining  with  the  obligee,  is  of  great  weight  to  rebut  presumption  of  pay- 
ment thereof,  (19  Ves.  199.  1  Stark.  374;)  an  endorsement  by  the  obligee,  purporting 
that  part  of  the  principal  sum  has  been  received,  if  made  after  the  presumption  of 
payment  has  arisen,  is  inadmissible.  2  Stra.  827.  2  Ves.  42 ;  sed  vide  I  Barnard,  432. 
And  further,  if  the  defendant  produce  direct  evidence  of  the  payment  of  the  prindpal 
sum  and  interest  at  a  certain  time  within  twenty  years,  the  plaintiff  will  not  be  allowed 
to  encounter  that  evidence  by  an  endorsement  in  the  handwriting  of  the  obligee,  pur- 
porting that  interest  was  paid  at  a  subsequent  time.    2  Camp.  322. 

Secondly.  When  the  Statute  begins  to  take  Effect. — It  aoes  not  do  so  till  the  cause 
of  action  is  Complete  and  the  party  is  capable  of  suing  on  it.  Cro.  Car.  139.  1  Lev.  48. 
Salk.  442.  1  Bla.  Rep.  354.  No  action  lies  against  a  oonsignee  of  goods  for  sale,  for  not 
accounting  and  returning  the  goods  undisposed  of  until  demand ;  and  therefore  the 
statute  does  not  begin  to  run  until  the  time  when  demand  is  made.  1  Taunt.  572.  The 
statute  begins  to  operate  only  from  the  time  when  a  bill  of  exchange  or  promissory  note, 
&c.  is  due,  and  not  from  the  date,  (1  H.  B.  631.  5  B.  &  A.  212;)  and  no  debt  accrues  on 
a  bill  payable  at  sight  until  it  be  presented  for  payment.  2  Taunt.  323.  The  statute  of 
limitations  begins  to  run  irom  the  date  of  a  note  payable  on  demand.  1  Ves.  344.  2 
Selw.  4th  ed.  131,  339.  Cro.  £liz.  548;  and  see  Chitty  on  Bills,  6th  ed.  373 ;  sed  qwne,  see 
Hard.  36.  14  East,  500.  1  Taunt.  575,  576.  Sir  W.  Jones,  194.  12  Mod.  444.  15  Ves. 
487.  Where  a  payee  of  a  bill  of  exchange  was  dead  at  the  time  the  bill  became  due,  it 
was  held  that  the  statute  did  not  begin  to  run  until  letters  of  administration  were  taken 
out,  (5  B.  &  A.  212.  Skin.  555;)  but  where  the  cause  of  action  is  complete  in  the  life- 
time of  the  testator,  then  the  statute  begins  to  run  from  that  time,  and  not  frx>m  the 
granting  of  the  probate.  Willes,  27.  Where  a  breach  of  a  contract  is  attended  with 
special  damage,'  the  statute  runs  from  the  time  of  the  breach,  which  is  the  gist  of  the 
action,  and  not  from  the  time  it  was  discovered  (3  B.  k  A.  628,  288.  4  Moore,  508.  2 
Brod.  &  B.  73,  S.  C.)  or  the  damage  arose.  5  B.  &  A.  204.  If  there  is  mutual  credit  be- 
tween two  parties,  though  the  items  on  both  sides  are  above  six  years  old,  with  the 
exception  of  one  item  on  each  side,  which  are  just  within  the  period,  this  is  sufficient  to 
take  the  whole  out  of  the  statute ;  for  every  new  item  and  credit  in  an  account  given  by 
one  party  to  the  other  is  an  admission  of  there  beins  some  imsettled  account  between 
them.  6  T.  R.  189.  2  Saund.  127,  a.,  n.  (6).  But  where  all  the  items  are  on  one  side, 
so  that  the  account  is  not  mutual,  as,  for  inst-ance,  in  an  account  between  a  tradesman 
and  his  customer,  the  last  item  which  happens  to  be  within  six  years  will  not  draw  after 
ft  those  which  are  of  a  longer  standing.  JBull.  N.  P.  149. 
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apon  one's  own  seisin  or  possession,  snch  possessi 

thirty  years.    By  statnte  1  Mar.  st.  2,  e.  5,  this  lim 

♦any  suit  for  advowsons,  upon  reasons  given  in  a  former  chapter.(6)  But    ^  j^qq^ 

by  the  statute  21  Jac.  I.  e.  2,  a  time  of  limitation  was  extended  to  the    ^ 


apon  one's  own  seisin  or  possession,  snch  possession  must  have  been  within 
thirty  years.    By  statnte  1  Mar.  st.  2,  e.  5,  this  limitation  does  not  extend  to 


(»)  8eep«c«260. 


The  exception  in  the  statute  respecting  merchants'  accounts  extends  only  to  those 
cases  where  there  are  mi^tual  and  reciprocal  accounts  and  demands  between  two  persons, 
and  where  such  8w<xiunt6  are  current  and  open,  and  not  to  accounts  stated  between 
them,  (2  Ves.  400.  Bull.  N.  P.  149.  Sir  W.  Jones,  401.  1  Sid.  465  1  Ventr.  89 ;)  for  no 
other  actions  are  excepted  but  actions  of  account.  Carth.  226.  i  Show.  341,  B.  0.  2 
Saund.  127,  a.  2  Mod.  312,  and  1  Mod.  70.  1  Lev.  298.  4  Mod.  105.  Peake,  121.  1 
Yern.  456.  2  Vern.  276.  It  has  been  considered  that  by  the  effect  of  the  above 
exception  there  can  be  no  limitation  to  a  merchant's  open  and  unsettled  account.  This 
opinion,  however,  appears  erroneous ;  and  if  there  is  no  item  in  the  account  or  acknow- 
ledgment of  the  debt  within  six  years,  the  statute  will  take  effect ;  but,  as  we  have  before 
seen,  if  even  the  last  item  of  the  account  is  within  six  years,  that  preserves  all  the  pre- 
ceding items  of  debt  and  credit  from  the  operation  of  the  statute,  (6  Yes.  580.  15  Ves. 
198.  18  Ves.  286.  2  Ves.  200,  ace. ;  sed  vide  opinion  of  lord  Hardwicke  mentioned  in  19 
Ves.  185.  6  T.  B.  189,  192,  cotU,  ;)  and  from  these  decisions  it  appears  that  merchants' 
accounts  stand  not  upon  better  grounds  in  regard  to  the  statute  than  other  parties.  The 
exception  extends  to  all  merchants,  as  weU  inland  as  to  those  trading  beyond  sea, 
(Peakc^  G.  N.  P.  121.  2  Saund.  127.  B.  ace.  Ghano.  Ga.  152,  oon;;.;)  and  the  effect  of  the 
exception  has  also  been  extended  to  other  tradesmen  and  persons  having  mutual  deal- 
ings. 6  T.  R.  189.  Peake,  N.  P.  127,  overruling ;  sed  vide  7  Mod.  270,  (xmt.  But  in  all  • 
these  cases  the  accounts  must  be  mutual,  together  with  reciprocal  demands  on  each  ride, 
and  not»  as  in  the  case  of  a  tradesman  and  his  customer,  where  the  items  of  credit  are 
all  on  one  side.    Bull.  N.  P.  149.. 

The  exception  in  the  act  respecting  infants,  &o.  only  extends  to  plaintiffs,  (Garth.  1  )6, 
226.  6  Show.  99.  Salk.  420.  2  Stra.  §36;)  but,  by  4  &  5  Anne,  c.  16,  s.  19,  it  is  extended 
to  defendants  beyond  seas  at  the  time  or  the  cause  of  action  accruing.  If  the  plaintiff 
be  in  England  when  the  cause  of  action  accrues,  though  he  afterwwrds  go  abroad,  the 
time  of  limitation  begins  to  run  fh)m  the  accruing  of  the  action,  (1  Wils.  134 ;)  and  so 
though  one  of  several  plaintiffs  be  abroad  when  the  cause  of  action  accrues.  4  T.  R.  516. 
It  extends  to  persons  absent  in  Scotland,  (1  Bla.  R.  286.  l.D.  &  R.  16,)  and  the  plaintiff, 
though  absent  there,  must  sue  within  the  limited  time ;  but  it  does  not  extend  to  persons 
m  Ireland,  (1  Show.  91,  |  the  latter  being  considered  as  beyond  the  sea,  within  the  mean- 
ing of  tiie  above  provision.  Foreigners  living  beyond  the  sea  have  the  same  advantage 
of  the  proviso  as  natives  residing  here.  2  Bla.  R.  723.  3  Wils.  145,  8.  G.  Though  the 
demand  be  on  a  bill  of  exchange,  the  plaintiff's  absence  beyond  sea  saves  the  statute 
Strange,  836.  Where  the  cause  of  action  accrues  within  the  jurisdiction  of  the  supreme 
court  at  Bengal,  whilst  the  parties  are  resident  there,  the  statute  of  limitations,  as  far  as 
re^)ects  a  suit  in  this  country,  begins  to  run  only  from  the  time  of  their  concurrent 
pretence  here.    13  East,  439. 

When  once  the  statute  has  begun  to  pin,  nothing  stops  its  course ;  as  where  a  tenant 
in  tail  leaves  two  sons  infants,  and  the  eldest,  having  attained  the  age  of  twenty>one, 
dies  without  issue,  the  statute  begins  to  run  against  his  brother,  though  a  minor.  4 
Taunt  826.    And  see  the  cases  (1  Wils.  134.  4  T.  R.  516)  just  cited. 

Thirdly,  What  is  ▲  Good  Gouicencemekt  of  an  Action  to  takb  thb  Gasb  out  of  thi 
Statcts.    See  Tidd,  8th  ed.  24,  25.  144,  152,  161. 

If  the  plaintiff,  having  commenced  a  suit  in  due  time,  die,  or,  being  a  feme-sole  at 
the  commencement  of  the  action,  marry,  the  representative  in  the  one  case,  or  husband 
and  wife  in  the  other,  if  they  commence  a  new  action  within  a  reasonable  time  after- 
wards, it  will  suffice.  See  WUles,  259,  N.  E.  2  Salk.  425.  Bull.  N.  P.  150.  A  year 
seems  to  be  a  reasonable  time  within  this  rule,  (1  Lord  Raym.  434.  1  Lutw.  256,  S.  G. 
2  Stra.  907.  Gro.  Gar.  294 ;  sed  vide  I  Lord  Raym.  283.  1  Salk.  393,  S.  G.:)  at  all  events, 
half  a  year  would  be.    Gowp.  738,  740. 

Last^,  What  Acts  or  Admissions  will  rbvivs  the  Glaiv. — ^The  object  of  this  statute 
wag  to  protect  individuals  against  forgotten  claims  of  so  obsolete  a  nature  that  the  evi- 
dence relating  to  the  contract  might  probably  be  no  longer  to  be  found,  and  thereby 
might  lead  to  perjury.  It  proceeds,  also,  upon  the  supposition  that  the  debtor  has  paid 
but  after  a  lapse  of  time  may  have  lost  his  voucher.  See  5  M.  &  S.  76,  per  Bay  ley,  J .  3 
B.  k  A.  142,  per  Abbott,  J.  In  cases,  therefore,  where  there  is  an  acknowledgment  of 
the  debtor  or  contractor  to  prove  the  existence  of  the  debt  or  obligation,  or  an  express 
promise  to  pay  or  perform  the  same,  the  statute  will  not  operate  to  protect  him.  not- 
withstandmg  the  lapse  of  six  years  or  more  since  the  cause  of  the  action  may  have 
accrued.    But  if  a  cause  of  action  arising  from  the  breach  of  a  contract  to  do  an  act  at 

417 


Digitized  by  VjOOQIC 


807  PRIVATE  WRONGS.  [Book  III 

case  of  the  king;  viz.,  sixty  years  precedent  to  19  Feb.  1623 ;(c)  but,  this  bo- 
coming  incfiTectuai  hj  efflux  of  time,  the  same  date  of  limitation  was  fixed  by 
statute  9  Geo.  III.  c.  16,  to  commence  and  be  reckoned  backwards,  from  tho 
time  of  bringing  any  suit  or  other  process,  to  recover  the  thing  in  question ;  so 

(•)  Iiut.  180. 

a  specific  time  be  once  barred  by  the  statu te,  a  subsequent  acknowledgment  by  the 
party  that  he  broke  the  contract  will  not,  it  seems,  take  the  case  out  of  the  statute,  (2 
Camp.  160 ;  and  see  Peake's  Evid.  205.  5  Moore,  105.  2  B.  &  C.  372,  S.  C.  5  B.  A  A. 
204.  3  B.  &  A.  288 ;)  and  a  subsequent  acknowledgment  of  a  trespass  will  not  take  the 
case  out  of  the  act.  1  B.  &  A.  92.  2  Chit.  Hep.  249,  S.  C.  The  sufficiency  of  an  ac- 
knowledgment to  take  the  case  out  of  the  statute  will  be  considered,  Jirst,  where  it 
directly  acknowledges  the  debt;  secondly ^  where  it  acknowledges  the  debt  having  existed, 
but  is  accompanied  by  a  declaration  of  its  being  discharged ;  and  thirdly,  with  reference 
to  the  party  making  the  admission. 

In  the  first  case,  the  slightest  acknowledgment  has  been  held  sufficient,  (2  Burr.  1099. 
Bull.  N.  P.  149.  Cowp.  548  ;|  as  where  the  debtor  exoledmed  to  the  plaintiff,  '*  What  an 
extravagant  bill  you  have  aelivered  me  I"  Peal^e  N.  P.  93.  So,  where  the  defendant 
met  a  man  in  a  fair  and  said  that  he  went  there  to  avoid  the  plaintiff,  to  whom  he  wa& 
indebted,  this  was  held  to  save  the  statute.  Loft.  80.  In  an  action  by  an  admimstra 
tor,  an  agreement  for  a  compromise  executed  between  intestate  and  defendant,  wherein 
the  existence  of  the  debt  sued  for  was  admitted,  was  deemed  sufficient  to  take  the  case 
out  of  the  statute.  9  Price,  122.  It  is  sufficient  to  prove  that,  a  demand  being  made  by 
a  seaman  on  the  owner  of  a  ship  for  wages  which  had  accrued  during  an  embargo,  he 
said,  "  if  others  paid,  he  should  do  the  same."  4  Camp.  185.  A  promise,  "  if  there 
should  be  any  mistake  it  should  be  rectified,''  referring  to  payments  actually  made,  is 
sufficient.  2  B.  &  C.  149.  3.  £>.  k  R.  522,  S,C\sed  qucare.  And  it  makes  no  difference 
whether  the  acknowledgment  be  accompanied  with  a  promise  or  refusal  to  pi^ :  a  bare 
acknowledgment  is  sufficient.  16  East,  420.  2  Burr.  1099.  5  M.  &  S.  75.  2  B.  &  Cres. 
154.  The  construction  of  an  ambiguous  letter  or  declai*ation  of  a  defendant  on  being 
seiTed  with  a  writ  or  requested  to  pay  a  debt,  neither  admitting  or  denying  it,  is  strong 
intimation  that  it  is  an  acknowledgment ;  since  if  the  defendant  knew  he  owed  nothing 
he  would  have  declared  so.  2  T.  K.  760.  1  Bing.  266.  A  conditional  promise  to  pay 
when  able,  or  by  instalments,  &c.,  is  sufficient,  without  proof  of  ability  or  waiting  till 
instalment  become  due.  16  Blast,  420.  2  Stark.  98,  99.  5  M.  &  S.  75  ;  «e(£  viie  3  D.  A  R. 
267.  Where  the  original  agreement  is  in  writing,  in  order  to  take  the  case  6ut  of  the 
statute  of  frauds,  a  subsequent  promise,  or  admission  of  the  liability  to  perform  such 
agreement,  need  not  be  in  writing  to  take  the  case  out  of  the  statute  of  limitations.  1 
B.  k  A.  690.  An  acknowledgment  after  action  brought  is  good.  Selw.  N.  P.  tit.  Limi- 
tations. Burr.  1099.  The  admission  to  a  third  person  is  sufficient.  3  B.  &  A.  141. 
Loft.  86.    2B.  &C.154. 

On  the  other  hand,  where  the  defendant  said,  "  The  testator  always  promised  not  to 
distress  me,''  this  was  held  no  evidence  of  a  promise  to  the  testator  to  take  the  case 
out  of  the  statute,  (6  Taunt.  210  ;)  so  a  declaration,  *'I  cannot  affi>rd  to  pay  my  new 
debts,  much  more  my  old  ones/'  is  insufficient,  (4  B.  A;  R.  179 ;)  and  so  where,  in  as- 
sumpsit by  an  attorney  to  recover  his  charges  relative  to  the  grant  of  an  annuity, 
evidence  that  the  defendant  said  "  he  thought  it  had  been  settled  when  the  annuity 
was  granted,  but  that  he  had  been  in  so  much  trouble  since  that  he  could  not  recollect 
any  thtng  about  it,"  is  not  a  sufficient  acknowledgment  of  the  debt  to  save  the  statute, 
notwithstanding  proof  that  plaintiff's  bill  was  not  paid  when  the  annuity  was  granted. 
1  J.  B.  Moore,  3^.  7  Taunt.  608,  S.  C.  The  referring  plaintiff  to  the  defendant's 
attorney,  who,  he  added,  was  in  possession j>f  his  determination  and  ability,  is  not  an 

'  "  '  »  on  being 
in  answer 
plaintiff  when  he  should  be  able  to  satisfy  him  reapecting 
tne  misunderstanding  which  had  occurred  ^between  them,"  this  was  holden  not  suf- 
ficient to  take  the  case  out  of  the  statute.  Holt,  C.  N.  P.  380 ;  and  see  4  Esp.  184.  5 
£6p.  81.  A  declaration,  "  I  will  see  my  attorney  and  tell  him  to  do  what  is  right,"  i« 
insufficient.  3  D.  &  R.  267.  Payment  of  money  into  court  on  a  special  count  will 
not  save  the  operation  of  the  statute,  (3  B.  &  C.  10.  4  D.  &  R.  632,  S.  C.:)  it  only  ad- 
mits the  debt  to  the  amount  paid  in.    Id.  Bunb.  100. 

In  the  second  place,  where  the  defendant  makes  no  express  acknowledgment  of  the 
debt,  but  says  he  is  not  liable,  because  it  is  more  than  six  years  since,  this  will  not  take 
the  cAse  out  of  the  statute.  3  Taunt.  380.  5  Esp.  81.  4  M.  &  S.  457.  5  Price,  636.  But 
an  acknowledgment  that  the  defendant  had  been  liable,  but  was  not  at  the  time  of  ac- 
knowledgment, because  the  demand  was  out  of  date,  and  that  he  would  not  then  pay, 
00  it  was  not  then  due,  takes  the  case  out  of  the  act.  16  East,  420.  2  Stark.  98,  99. 
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that  a  possession  for  sia^ty  years  is  now  a  bar  even  against  the  prerogative,  in 
derogation  of  the  antient  maxim  ^^  nullum  tempua  occurrit  regi."  By  another 
statute,  21  Jac.  I.  e.  16,  twenty  years  is  the  time  of  limitation  in  any  writ  of 
fbrmedon ;  and,  by  a  consequence,  twenty  years  is  also  the  limitation  in  -ivery 
action  of  ejectment;  for  no  ejectment  can  be  brought  unless  where  the  lessor 
of  the  plaintiff  is  entitled  to  enter  on  the  lands,(d)  and  by  the  statute  21  Jac. 

If  a  debtor  admit  that  he  was  once  liable,  but  that  he  was  discharged  by  a  particular 
mode  of  performance,  to  which  he  with  precision  referred  himself,  aud  where  he  has 
designated  that  time  and  mode  of  performance  so  strictly  that  he  can  say  it  is  impossible 
it  had  been  discharged  in  any  other  mode,  there  the  courts  have  said,  that  if  the  plain- 
tiff can  disprove  that  mode,  he  lets  himself  in  to  recover,  by  striking  from  under  the 
defendant  the  only  ground  on  which  he  professes  to  rely.  7  Taunt.  t)08.  4  B.  &  A.  568. 
1  Salk.  29.  Cowp.  548.  Peake,  N.  P.  C.  93.  So  where  a  party  acknowledges  but  refuses 
to  pay  the  debt,  relying  on  the  deficiency  of  his  legal  liability  to  pay,  this  will  take  the  case 
out  of  the  statute,  upon  proof  of  liability.  5  M.  &  S.  75.  6  Rep.  GG.  But  a  qualified  admission 
by  a  party  who  relies  on  an  objection  which  would  at  any  time  have  been  a  good  defence 
to  the  action  does  not  take  the  case  out  of  the  statute,  as  if  the  defendant  had  said,  "If 
you  had  presented  the  protest  the  same  as  the  rest,  it  would  have  been  paid :  I  had  then 
funds  in  the  acceptor's  hands,"  (1  Stark.  7;  see  3  Esp.  N.  P.  C.  155.  2  Camp.  161.  2  B. 
k  A.  759.  4  B.  &  A.  568.  4  East,  599,  and  cases  there  cited :)  thb  was  held  no  sufficient 
acknowledgment.  Where  the  defendant, — an  executor, — who  was  sued  for  money  had 
and  received  from  his  testator,  was  proved  to  have  said,  "  I  acknowledge  the  receipt  of 
the  money,  but  the  testatrix  gave  it  me,''  it  was  held  insufficient,  (Bull.  N.  P.  148;)  and 
60  where  the  defendant,  on  being  applied  to  for  payment  of  a  debt,  said,  "  You  owe  me 
more  money:  I  have  a  set-off  against  it."  2  B.  &  A.  759.  Where  a  party,  on  being  asked 
for  the  payment  of  his  attorney's  bill,  admitted  that  there  had  been  such  a  bill,  but 
stated  that  it  had  been  paid  to  the  deceased  partner  of  the  attorney,  who  had  retained 
the  amount  out  of  the  floating  balance  in  his  hands,  it  seems  that,  in  order  to  take  the 
case  out  of  the  statute,  evidence  is  inadmissible  to  show  that  the  bill  had  never,  in  fact, 
been  paid  in  this  manner.  4  B.  &  A.  568.  In  all  cases,  unless  the  defendant  actually 
acknowledge  that  the  debt  or  obligation  did  originally  exist,  the  statute  will  not  be 
avoided.    4  Maule  &  S.  457.    2  Gamp.  160. 

In  the  third  case,  with  respect  to  the  party  from  whom  the  acknowledgment  should 
come  to  render  it  sufficient,  an  acknowledgment  by  an  agent  or  servant  intrusted  by 
the  defendant  to  transact  his  business  for  him  will  suffice,  (5  Esp.  145;)  and  so  will  the 
admission  of  the  wife  who  was  accustomed  to  conduct  her  husband's  business.  Holt's 
Ca.  Ni.  Pri.  591^  In  an  action  against  a  husband  for  goods  suppUed  to  his  wife  for  her 
accommodation  while  he  occasionally  visited  her,  a  letter  written  by  the  wife,  acknow- 
ledging the  debt  within  six  years,  is  admissible  evidence  to  take  the  case  out  of  the 
statute.  1  Camp.  394;  and  see  2  Esp.  N.  P.  C.  511.  5  Esp.  N.  P.  C.  145.  If  a  demand  is 
owing  from  two  parties,  an  acknowledgment  by  one  will  avoid  the  statute.  4  T.  R.  516. 
So  an  acknowledgment  by  one  of  several  makers  of  a  joint  and  several  promissory-note 
will  take  the  case  out  of  the  statute,  as  against  any  one  of  the  other  makers,  in  a  sepa- 
rate action  on  the  note  against  him,  (I>oug.  652:)  and  this  though  against  a  surety,  (2 
Bingh.  30^;)  and  in  an  action  against  A.  on  the  ^oint  and  several  promissory-note  of 
himself  and  B.  to  take  case  out  of  the  statute,  it  is  enough  to  give  in  evidence  a  letter 
written  by  A.  to  B.  within  six  years,  desiring  him  to  settle  the  debt.  3  Camp.  32 ;  and 
see  11  East,  585.  1  Stark.  81.  But  the  acknowledgment  of  one  partner  to  bind  the 
other  must  in  such  case  be  clear  and  explicit;  and  therefore  it  is  not  sufficient  in  order 
to  take  a  case  out  of  the  statute,  in  an  action  on  a  promissory-note,  to  show  a  payment 
by  a  joint  maker  of  a  note  to  the  payee  within  six  years,  so  as  to  throw  it  upon  the 
defendant,  to  show  that  the  payment  was  not  made  on  account  of  the  note.  1  Stark. 
488.  It  has  been  held  that  when,  one  of  two  drawers  of  a  joint  and  several  promissory- 
note  having  become  bankrupt,  the  payee  received  a  dividend  under  the  commission  on 
account  of  the  note,  this  will  prevent  the  other  drawer  from  availing  himself  of  the 
statute  in  an  action  brought  against  him  for  the  remainder  of  the  money  due  on  the  , 
tiote,  the  dividend  having  been  received  within  six  years  before  the  action  brought.  2 
H.  Bla.  340.  But  in  a  more  recent  case,  where  one  of  two  joint  drawers  of  a  oill  of 
exchange  became  bankrupt,  and  under  his  commission  the  endorsees  proved  a  debt 
(beyond  the  amount  of  the  bill)  for  goods  sold,  &c.,  and  they  exhibited  the  bill  as  a 
security,  they  then  held  for  their  debt,  and  afterwards  received  a  dividend:  it  was  held 
that  in  an  action  by  the  endorsees  of  the  bill  against  the  solvent  partner,  the  statute  of 
limitations  was  a  good  defence,  although  the  dividend  had  been  paid  by  the  assignees 
of  the  bankrupt  partner  within  six  years.  1  B.  &  A.  463 ;  and  see  1  B.  &  C.  248.  2  D.  & 
ii.  363,  S.  C.    So  where  A.  &  B.  made  a  joint  and  several  promissory-note,  and  A.  died, 

219 


Digitized  by  VjOOQ IC 


807  PBIVATB  WEOKGS.  [Book  HI 

I.  c.  26,  no  entry  can  be  made  by  any  man,  nnlees  within  twenty  years  after  his 
right  shall  accrue.*  Also  all  actions  of  trespass,  (quare  dausumf regit,  or  other- 
wise,) detinue,  trover,  replevin,  account,  and  case,  (except  upon  accounts  be- 
tween merchants,)  debt  on  simple  contract,  or  for  arrears  of  rent,  are  limited 

and  ten  years  after  his  death  B.  paid  interest  on  the  note,  it  was  holden,  in  an  action 
thereon  against  the  executors  of  A.,  that  the  payment  of  interest  by  B.  did  not  take  the 
case  out  of  the  statute,  so  as  to  make  the  executors  liUble.  2  B.  ft  0.  23.  3  D.  k  R.  200, 
8.  C.  An  acknowledgment  by  an  accommodation  acceptor,  within  six  years,  of  his  lia- 
bility to  the  payee,  is  not  sufficient  to  take  the  case  out  of  the  statute  for  the  drawer. 
3  Stark.  186. 

It  is  enacted,  by  9  Gheo.  IV.  c.  14,  that  in  actions  of  debt,  or  upon  the  case,  grounded 
upon  any  simple  contract,  no  acknowledgments  or  promise  by  words  only  should  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  enactments  of  the  statutes  of  limitations,  or  to  deprive  any 
party  of  th«  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby.  And 
that  where  there  shall  be  two  or  more  joint  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  executor,  or  administrator  shall  lose  the 
benefit  of  the  said  enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them.  The  act  not  to  alter  the  e£Fect  of  any  payment  of  any  principiA 
or  interest  made  by  any  person  whatsoever.  And  in  actions  to  be  commencea  against 
two  or  more  such  joint  contractors,  or  executors  or  administrators,  if  it  shall  appear  at 
the  trial,  or  otherwise,  that  the  plaJntiff,  though  barred  by  either  of  the  said  recited  acts, 
or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or  executors  or  administrators, 
shall  nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the  defendants 
by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

By  sect.  2,  that  if  defendant  in  action  on  simple  contract  shall  plead  in  abatement  to 
the  effect  that  any  other  person  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  should  appear  at  the  trial  that  the  action  could  not,  by  reason  of  the  said 
recited  acts,  or  the  present  act,  be  maintained  against  the  other  person  named  in  such 
plea,  the  issue  joined  on  such  plea  should  be  found  against  the  party  pleading  the 
same. 

By  sect.  3,  no  endorsement  or  memorandum  of  payment  made  after  the  1st  of  January, 
1829,  upon  any  promissory-note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of 
the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said  statutes. 

By  sect.  4,  said  recited  acts  and  the  present  act  shall  apply  to  the  case  of  any  debt  on 
simple  contracts  by  way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice,  or 
otherwise. 

By  sect.  8,  no  memorandum  or  other  writing  made  necessary  by  the  act  shall  be  deemed 
to  be  an  a^eement  within  the  meaning  of  the  Stamp  Acts.-~CHiTTT. 

^  Some  important  alterations  have  l^n  made  by  two  recent  statutes  as  to  the  limita- 
tion of  actions  and  suits.  By  one  of  these  statutes,  (3  &  4  W.  lY.  o.  27,  s.  2,)  one 
period  of  limitation  \a  established  for  bringing  suits  and  actions  relating  to  lands  and 
rents,  it  being  enacted  that  after  the  31st  day  of  December,  1833,  no  person  shall  bring 
an  action  to  recover  any  land  or  rent  but  within  Uoenhi  years  next  after  the  time  at  which 
the  right  to  brin^  such  action  shall  have  first  accrued,  except  in  cases  of  disability,  when 
tgn  years  longer  is  allowed,  (s.  16 ;)  but  no  action  or  suit  shall  be  brought  beyond  forty 
years  after  the  right  of  action  accrued.  S.  17.  By  s.  41,  no  arrears  of  dower  shall  be 
recovered  for  more  than  six  years ;  and  (s.  42)  no  arrears  of  rent  or  interest  are  to  be 
recovered  for  more  than  six  years.  By  the  other  of  these  statutes,  (3  &  4  W.  IV.  c.  42, 
8.  3,  an  action  of  debt  for  rent  upon  an  indenture,  actions  of  covenant  or  debt  upon 
bond  or  other  specialty,  action  of  debt  or  sdre  fadoa  upon  recognizance,  action  of  debt 
upon  awards,  where  the  submission  is  not  by  specialty  or  for  fines  in  respect  of  copyhold 
estates,  or  for  an  escape,  or  for  money  levied  on  fiai  fadas,  and  actions  for  penalties, 
damages,  or  sums  of  money  ^ven  to  the  party  grieved  by  any  statute,  shall  be  com- 
menced within  the  following  times : — Actions  of  debt  for  rent  or  covenant,  or  debt  upon 
bond  or  other  specialty,  actions  of  debt  or  sdre  fadas  upon  recognizance,  within  ttoeniif 
years  after  the  cause  of  action ;  actions  by  the  party  grieved,  two  years  after  the  cause  of 
such  actions ;  and  other  actions  within  six  years  after  the  cause  of  action.    But  it  is 

Iirovided  that  nothing  herein  enacted  shall' extend  to  any  action  by  statute  specially 
imited. — Stewaxt. 
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by  the  statute  last  mentioned  to  six  years  after  the  cause  of  action  commenoed : 
and  actions  of  assault,  menace^  battery,  mayhem,  and  imprisonment,  must  .e 
brodght  within /cmr  years,  and  actions  for  words  witMn  two  years,  after  the  in- 
jury committed  *  And  by  the  statute  31  Eliz.  c.  6,  all  suits,  indictments,  and 
mformations,  upon  any  penal  statutes,  where  any  forfeiture  is  to  the  crown 
alone,  shall  be  sued  withm  two  years  -,  and  where  the  forfeiture  is  to  a  subject, 
or  to  the  crown  and  a  subject,  within  one  year,  after  the  offence  committed," 
unless  where  any  otlier  time  is  specially  limited  by  the  statute.  Lastly,  by 
statute  10  W.  III.  c.  14,  no  writ  of  error,  scire  facias,  or  other  suit,  shall  be 
brought  to  reverse  any  judgment,  fine,  or  recovery,  for  error,  unless  it  be  pro- 
secuted within  twenty  years."  The  use  of  these  statutes  of  limitation  is  to  pre- 
serve the  peace  of  the  kingdom,  and  to  prevent  those  innumerable  perjuries 
which  mi^nt  ensue  if  a  man  were  allowed  to  bring  an  action  for  any  injury 
committea  at  any  distance  of  time.  *Upon  both  these  accounts  the  law  rueoAo 
therefore  holds,  that  '<  interest  reipublicce  ut  sit  finis  litium:"  and  upon  the  ^ 
same  principle  the  Athenian  laws  in  general  prohibited  all  actions  where  the 
injurjr  w^as  committed /!;e  years  before  the  complaint  was  made.(e)  If  there- 
fore m  any  suit  the  injury  or  cause  of  action  happened  earlier  than  the  period 
expressly  limited  by  law,  the  defendant  may  plead  the  statutes  of  limitations 
in  bar :  as  upon  an  assumpsit,  or  promise  to  pay  money  to  the  plaintiff,  the  de- 
fendant may  plead  non  assumpsit  infra  sex  annos;  he  made  no  such  promise 
within  six  years  -,  which  is  an  effectual  bar  to  the  complaint.^ 

An  estoppel  is  likewise  a  special  plea  in  bar ;  which  happens  where  a  man 
hath  done  some  act  or  executed  some  deed  which  estops  or  precludes  him  from 
averring  any  thing  to  the  contrary.  As  if  tenant  for  years  (who  hath  no  free- 
hold) levies  a  fine  to  another  person.  Though  this  is  void  as  to  strangers,  yet 
it  shall  work  as  an  estonpel  to  the  cognizor ;  for  if  he  afterwards  brings  an 
action  to  recover  these  lands,  and  his  fine  is  pleaded  against  him,  he  shall 
thereby  be  estopped  from  saying  that  he  had  no  freehold  at  the  time  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as  the  doctrine  of 
estoppels,  wiU  also  hold  equally,  mutatis  miUandis,  with  regard  to  other  parts 
of  pleading)  are-*l.  That  it  be  single  and  containing  on^  one  matter ;  for 
duplicity  begets  confusion.  But  by  statute  4  &  5  Anne,  c.  16,  a  man  with 
leave  of  the  covrt  may  plead  two  or  more  distinct  matters  or  single  pleas;  as, 

(•)  PcU.  Ant.  b.  i.  0.  21. 

*The  statute  makes  an  exception  for  all  persons  who  shall  be  under  age,  feme-cotferU, 
won  tompos  merUu,  in  prison,  or  abroad,  when  the  cause  of  action  accrues ;  and  the  limita- 
tions of  the  statute  shall  only  commence  from  the  time  when  their  respective  impedi- 
ments or  disabilities  are  removed,  (s.  7;)  and  the  4  Anne,  c.  16,  s.  19  extends  this  pro- 
vision to  defendants  beyond  seas  at  the  time  the  cause  of  action  accrues. — Chittt. 

By  the  statute  9  Geo.  IV.  c.  14,  usually  called  Lord  Tenterden's  Act,  in  actions  upon 
any  simple  contract,  no  acknowledgment  or  promise  by  words  only  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  operation 
of  the  statute  21  Jac.  I.  c.  16 ;  but  any  such  acknowledgment  or  promise  must  be  in  writing, 
signed  by  the  party  chargeable  thereby.  That  statute  also  enacts  that,  when  there  are 
several  joint  contractors  or  executors  or  administrators  of  a  contractor,  one  of  them  shall 
not  lose  the  benefit  of  the  statute  by  reason  of  a  written  acknowledgment  or  promise  made 
by  another ;  and  the  statute  19  A^  20  Vict.  c.  97  contains  an  enactment  to  the  same  effect 
with  respect  to  a  payment  by  any  joint  contractor  or  joint  debtor,  or  the  executor  or 
administrator  of  any  contractor. — Kerr. 

^  Where  the  forfeiture  is  to  the  crown  and  a  subject,  a  common  informer  must  sue 
within  one  year,  and  the  crown  may  prosecute  for  the  whole  penalty  at  any  time  within 
two  years  aner  that  year  ended. — Chittt. 

*  But  now,  by  the  Common-Law  Procedure  Act,  1852,  s.  146,  error  must  be  brought 
within  tiz  years. — Stbwart. 

*  Besides  these  statutes  of  limitations  pointed  out  by  the  learned  commentator,  there 
are  various  others,  as  the  4  Anne,  c.  16,  s.  17,  relating  to  seamen's  wages ;  and  the  24 
Geo.  11.  c.  44,  8.  8,  ante,  1  book,  354,  n.  (37),  as  to  actions  against  justices,  constables,  Ac. ; 
and  the  28  Geo.  III.  c.  37,  s.  23,  as  to  actions  against  persons  in  the  customs  and  excise; 
and  the  43  Geo.  III.  c.  99,  s.  70,  as  to  actions  against  tax-collectors,  kc,  ko. — Chittt. 
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in  an  action  of  assault  and  battery,  these  three,  not  guilty,  son  assault  demesMy 
and  the  statute  of  limitations.  2.  That  it  be  direct  and  positive,  and  not  argu- 
mentative. 3.  That  it  have  convenient  certainty  of  time,  plac^,  and  persons. 
4.  That  it  answer  the  plaintiflTs  allegatronsin  every  material  pomt.  5.  !R»I 
it  be  so  pleaded  as  to. be  capable  of  trial.*^ 

*309 1  '^'Special  pleas  are  usually  in  the  affirmative,  sometimes  in  the  ne^* 
J  tive;  but  they  always  advance  some  new  fact  not  mentioned  in  Sie 
declaration ;  and  then  they  must  be  averred  to  be  true  in  the  common  form, — 
"  and  this  he  is  ready  to  verify."  This  is  not  necessary  in  pleas  of  the  general 
issue ;  those  always  containing  a  total  denial  of  the  facts  before  advanced  by 
the  other  partj,  and  therefore  putting  him  upon  the  proof  of  them. 

It  is  a  rule  in  pleading  that  no  man  be  allowed  to  plead  specially  such  a  plea 
as  amounts  only  to  the  general  issue,  or  a  total  denial  of  the  charge ;  but  in 
such  case  he  shall  be  driven  to  plead  the  general  issue  in  terms,  whereby  the 
whole  question  is  referred  to  a  jury.  But  if  the  defendant,  in  an  assize  or 
action  of  trespass,  be  desirous  to  refer  the  validity  of  his  title  to  the  court 
rather  than  the  jury,  he  may  state  his  title  specially,  and  at  the  same  time 
give  colour  to  the  plaintiff,  or  suppose  him  to  have  an  appearance  or  colour  of 
title,  bad,  indeed,  in  point  of  law,  but  of  which  the  jury  are  not  competent 
judges.  As,  if  his  own  true  title  be,  that  he  claims  by  feoffment,  with  liveiy 
from  A.,  by  force  of  which  he  entered  on  the  lands  in  question,  he  cannot 
plead  this  by  itself,  as  it  amounts  to  no  more  than  the  general  issue,  nul  tort^ 
nul  disseiseuj  in  assize,  or  not  guilty  in  an  action  of  trespass.  But  he  may 
allege  this  specially,  provided  he  goes  further,  and  says,  that  the  plaintiff 
claiming  by  colour  of  a  prior  deed  of  feoffment  without  livery,  entered ;  upon 
whom  he  entered ;  and  may  then  refer  himself  to  the  judgment  of  the  court 
which  of  these  two  titles  is  the  best  in  point  of  law.^/")" 

When  the  plea  of  the  defendant  is  thus  put  in,  ir  it  does  not  amount  to  an 
issue  or  total  contradiction  of  the  declaration,  but  only  evades  it,  the  plaintiff 
may  plead  again,  and  reply  to  the  defendant's  plea;  either  traversing  it;  that 
is,  totally  denying  it ;  as  if  in  an  action  of  debt  upon  bond  the  defendant 
♦3101  P^®^^®  solvit  ad  diem^  that  he  paid  the  money  when  *due;  here  the 
■•  plaintiff  in  his  replication  may  totally  traverse  this  plea  by  denying  that 
the  defendant  paid  it;  or  he  may  allege  new  matter  in  contradiction  to  the 
defendant's  plea ;  as  when  the  defendant  pleads  no  award  made,  the  plaintiff 
may  reply  and  set  forth  an  actual  award,  and  assign  a  breach  ;(g)  or  the  replica- 
tion may  confess  and  avoid  the  plea,  by  some  new  matter  or  distinction  con- 
sistent with  the  plaintiff's  former  declaration ;  as,  in  an  action  for  trespassing 
upon  land  whereof  the  plaintiff  is  seised,  if  the  defendant  shows  a  title  to  the 
land  by  descent,  and  that  therefore  he  had  a  right  to  enter,  and  gives  colour  to 
the  plaintiff,  the  plaintiff  may  either  traverse  and  totally  deny  the  fact  of  the 

(/)  Dr.  k  Stud.  2,  c  63.  (#)  Append.  No.  III.  {  «. 

''^  In  addition  to  these  qualities,  it  should  be  observed  that  every  plea  in  bar  must  be 
adapted  to  the  nature  of  the  action  and  conformable  to  the  count,  (Co.  litt.  303,  a.,  285, 
b.  Bac.  Abr.  Pleas,  I.  per  tot,  1  Roll.  Rep.  216 ;)  must  answer  the  whole  declaration  or 
count,  or  rather  all  that  it  assumes  in  the  introductory  part  to  answer,  and  no  more, 
(Co.  Litt.  303,  b.  Com.  Dig.  Pleader,  E.  1,  36.  1  Saund.  28.  2  B.  &  P.  427.  3  B.  A  P. 
174;)  must  admit  or  confess  the  fact  it  justifies,  (3  T.  R.  298.  1  Salk.  394.  Carth.  380. 
1  Saund.  28;)  must  be  certain,  (Com.  Dig.  tit.  Pleader.  £.  5,  &c. ;)  and  must  be  true,  and 
not  too  large.  Hob.  295.  Boc.  Abr.  tit.  Fleas,  G.  4.  For  more  particular  information  as 
to  these  qualities,  see  1  Chitt.  on  PL  451  to  463 ;  as  to  their  forms  and  particular  parts, 
Boeid.  467  to  477. 

The  same  rules  which  prevaH  in  the  construction  and  allowance  of  a  declaration  do  so 
in  the  case  of  pleas  in  bar.  8ee  an^e,  289.  notes  1,  2,  3.  If  the  plea  be  bad  in  part,  it  is 
80  for  the  whole.  Com.  Dig.  Pleader,  E.  36.  3  T.  R.  376.  3  B.  &  P.  174.  1  Saund.  337. 
The  rules  as  to  surplusage  in  a  declaration  here  also  prevail.  Ante,  293,  notes  1,  2,  3.— 
Chitty. 

'^  But  this  form  of  pleading  is  now  abolished,  and  other  facilities  for  referring  questions 
of  title  directly  to  the  court  are ^  given  by  the  Common-Law  Procedure  Act,  1852.— 
Stewart. 
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descent ;  or  lie  may  confess  and  avoid  it  by  replying,  that  true  it  is  that  such 
descent  happened,  but  that  since  the  descent  the  defendant  himself  demised 
the  lands  to  the  plaintiff  for  a  term  of  life."  To  the  replication  the  defendant 
may  r^oin,  or  put  in  an  answer,  called  a  rejoinder.  The  plaintiff  may  answer 
the  rejoinder  by  a  sur-rejoinder  ;  upon  which  the  defendant  may  rebut ;  and  the 
plaintiff  answer  him  by  a  sur-rebutter.  Which  pleas,  replications,  rejoinders, 
Bur-rejoinders,  rebutters,  and  sur-rebutters  answer  to  the  exceptio,  replication 
duplication  triplicatiOy  and  quadrupUcatio  of  the  Boman  laws.(A)" 

The  whole  of  this  process  is  denominated  the  pleading  ;  in  the  several  stages 
of  which  it  must  be  carefully  observed  not  to  depart  or  vary  fi^m  the  title  or 
defence  which  the  party  has  once  insisted  on.  For  this  (which  is  called  a 
departure  in  pleading)  might  occasion  endless  altercation.  Therefore  the 
replication  must  support  the  declaration,  and  the  rejoinder  must  support  the 
plea,  without  departing  out  of  it.  As  in  the  case  of  pleading  no  award  made, 
in  consequence  of  a  bond  of  arbitration,  to  which  the  plaintiff  replies,  setting 
forth  an  actual  award  ]  now  the  defendant  cannot  rejoin  that  he  hath  per- 
formed this  award,  for  such  rejoinder  would  be  an  entire  departure  f5pom  his 
original  plea,  which  alleged  that  no  such  award  was  made :  therefore  he  has 


now  no  other  *choice  but  to  traverse  the  fact  of  the  replication,  or  else  to 


[*311 


demur  upon  the  law  of  it. 

Yet  in  many  actions  the  plaintiff  who  has  alleged  in  his  declaration  a  general 
wrong  may  in  his  replication,  after  an  evasive  plea  by  the  defendant,  reduce 
that  general  wrong  to  a  more  particular  certainty,  by  assigning  the  injury 
afresh,  with  all  its  specific  circumstances,  in  such  manner  as  clearly  to  ascertain 
and  identify  it,  consistently  with  his  general  complaint )  which  is  called  a  new 
or  novel  assignment  As,  if  the  plaintiff  in  trespass  declares  on  a  breach  of  his 
close  in  D.,  and  the  defendant  pleads  that  the  place  where  the  injury  is  said  to 
have  happened  is  a  certain  close  of  pasture  in  1).,  which  descended  to  him  from 
B.  his  father,  and  so  is  his  own  freehold ;  the  plaintiff  may  reply  and  assign 
another  close  in  D.,  specifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  iniury.(i)  ■ 

It  hath  previously  been  ob8erved(A:)  that  duplicity  in  pleading  must  be 
avoided.  Every  plea  must  be  simple,  entire,  connected,  and  confined  to  one 
single  point :  it  must  never  be  entangled  with  a  variety  of  distinct,  independent 
answers  to  the  -same  matter ;  which  must  require  as  many  different  replies, 
and  introduce  a  multitude  of  issues  upon  one  and  the  same  dispute.  For  this 
would  often  embarrass  a  jury,  and  sometimes  the  court  itself,  and  at  all  events 
would  greatly  enhance  the  expense  of  the  parties.  Yet  it  frequently  is  expe- 
dient to  plead  in  such  a  manner  as  to  avoid  any  implied  admission  of  a  fact 
which  cannot  with  propriety  or  safety  be  positively  affirmed  or  denied.  And 
this  may  be  done  by  what  is  called  a  protestation ;  whereby  the  party  inter- 
poses an  oblique  allegation  or  denial  of  some  fact,  protesting  (by  the  gerund 

(A)  lost.  4^  14.    Braot.  L  ^  er.  5,  c.  1.  (*)P.a06. 

(<)  Bro.  Abr.  tit  tretpatf,  206,  248. 

"As  to  the  several  replications  in  eeneral,  see  1  Chitt.  on  PI.  4th  ed.  500  to  518;  and 
u  to  their  forms  and  parts  in  particular,  id.  518  to  555.  The  general  qualities  of  a  repli- 
cation are  that  it  must  answer  the  plea,  and  answer  so  much  of  it  as  it  professes  to 
answer,  or  it  will  be  a  discontinuance,  (Com.  Dig.  tit.  Pleader,  F.  4,  W.  2.  1  Saund. 
338:)  and  it  must  answer  the  plea  directly,  not  argumentatively,  (10  East,  205;).  it  must 
oot  depart  from  the  declaration.  2  Saund.  84,  a.,  n.  1.  Co.  Litt.  304,  a.  2  Wils.  dS.  See 
1  Chitt.  on  PI.  556  to  560.  It  must  be  certain ;  and  it  is  said  that  more  certainty  is 
requisite  in  a  replication  than  a  declaration,  though  certainty  to  a  common  intent  is  in 
general  sufficient,  (Com.  Big.  Pleader,  F.  17.  12  jBast,  263 ;)  and,  lastly,  it  must  not  be 
double,  or,  in  other  words,  contain  two  answers  to  the  same  plea,  (10  East,  73.  2  Camp. 
176, 177.  Com.  Kg.  Pleader,  F.  16;)  and  the  plaintiff  caainot  reply  double,  under  the  4 
Anne,  c.  16,  (Fortes.  335,)  unless  in  replevin,  (2  B.  &  P.  368,  376;)  and  more  particularly 
as  to  these  qualities,  see  1  Chitt.  on  PI.  556  to  562.  An  entire  replication  bad  in  part  is 
bad  for  the  whole.    Com.  Dig.  Pleader,  F.  25.    3  T.  R.  376.    1  Saund.  28,  n.  3.— Chitty. 

"Formerly  but  one  replication  and  but  one  rejoinder  were  allowed;  but  the  rule  has 
Wn  altered  by  the  Common-Law  Procedure  Act,  1852.  A  party,  however,  can  only 
have  i»everal  replications,  rejoinders,  Ac.  by  leave  of  the  court  or  a  judge.-»-STEWARf . 
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protestando)  that  each  a  matter  does  or  does  not  exist ;  and  at  the  same  time 
avoiding  a  direct  affirmation  or  denial.  Sir  Edward  Coke  hath  defined(/)  a 
protestation  (in  the  pithy  dialect  of  that  age)  to  be  "  an  exclusion  of  a  con- 
*^121     ^liision."     *For  the  use  of  it  is,  to  save  the  party  from  bein^  concluded 

J  with  respect  to  some  fact  or  circumstance,  which  cannot  oe  directly 
affirmed  or  denied  without  falling  into  duplicity  of  pleading;  and  which  yet, 
if  he  did  not  thus  enter  his  protest,  he  might  be  deemed  to  have  tacitly  waived 
or  admitted.  Thus,  while  tenure  in  villenage  subsisted,  if  a  villein  had  brought 
an  action  against  his  lord,  and  the  lord  was  inclined  to  try  the  merits  of  the 
demand,  and  at  the  same  time  to  prevent  any  conclusion  against  himself  that 
he  had  waived  his  seignory ;  he  could  not  in  this  case  both  plead  affinnatively 
that  the  plaintiff  was  his  villein,  and  also  take  issue  upon  the  demand;  for  then 
his  plea  would  have  been  double,  as  the  former  alone  would  have  been  a  good 
bar  to  the  action ;  but  he  might  have  alleged  the  villenage  of  the  plaintiff,  by 
way  of  protestation,  and  then  have  denied  the  demand.  By  this  means  the 
future  vassalage  of  the  plaintiff  was  saved  to  the  defendant  in  case  the  issue 
was  found  in  his  (the  defendant's)  favor  ;(m)  for  the  protestation  prevented 
that  conclusion,  which  would  otherwise  have  resulted  from  the  rest  of  his  de- 
fence, that  he  had  enfranchised  the  plaintiff,(n)  since  no  villein  could  maintain 
a  civil  action  against  his  lord.  So  dso,  if  a  defendant,  by  way  of  inducement 
to  the  point  of  his  defence,  alleges  (among  other  matters)  a  particular  mode  of 
seisin  or  tenure,  which  the  plamtiff  is  unwilling  to  admit,  and  yet  desires  to 
take  issue  on  the  principal  point  of  the  defence,  he  must  deny  the  seisin  or 
tenure  by  way  of  protestation,  and  then  traverse  the  defensive  matter.  So, 
lastly,  if  an  award  be  set  forth,  by  the  plaintiff,  and  he  can  assign  a  breach  in 
one  part  of  it,  (viz.,  the  non-payment  of  a  sum  of  money,)  and  yet  is  afraid  to 
admit  the  performance  of  the  rest  of  the  award,  or  to  aver  in  general  a  non- 
performance of  any  part  of  it,  lest  something  should  appear  to  have  been 
performed ;  he  may  save  to  himself  any  advantage  he  might  hereafter  make  of 
the  general  non-performance,  by  alleging  that  by  protestation,  and  plead  only 
the  non-payment  of  the  money. (©)•* 
^3131        *^^  ^^^  stage  of  the  pleadings,  when  either  side  advances  or  affirms 

-*  any  new  matter,  he  usually  (as  we  said)  avers  it  to  be  true;  <^and  this 
he  is  ready  to  verify."  On  the  other  hand,  when  either  side  traverses  or  denies 
the  facts  pleaded  by  his  antagonist,  he  usually  tenders  an  issue,  as  it  is  called; 
the  language  of  which  is  different  according  to  the  party  by  whom  the  issue  is 
tendered ;  for  if  the  traverse  or  denial  comes  from  the  defendant,  the  issue  is 
tendered  in  this  manner,  ''and  of  this  he  puts  himself  upon  the  country/' 
thereby  submitting  himself  to  the  judgment  of  his  peers ;( ;?)  but  if  the  traverse 
lies  upon  the  plaintiff  he  tenders  the  issue,  or  prays  the  judgment  of  the  peers 
against  the  defendant  in  another  form;  thus:  '*and  this  he  prays  may  be  in- 
quired of  by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a  special  negative 
plea ;  not  traversing  or  denying  any  thing  that  was  before  alleged,  but  dis- 
closing some  new  negative  matter ;  as,  where  the  suit  is  on  a  bond,  conditioned 
to  perform  an  award,  and  the  defendant  pleads,  negatively,  that  no  award  was 
made,  he  tenders  no  issue  upon  this  plea ;  because  it  does  not  appear  whether 
.■  thv  fact  will  be  disputed,  the  plaintifT  not  having  yet  asserted  the  existence  of 
any  award;  btit  wnen  the  plaintiff  replies,  and  sets  forth  an  actual  upecific 
award,  if  then  the  defendant  traverses  the  replication,  and  denies  the  making 
of  any  such  award,  he  then,  and  not  before,  tenders  an  issue  to  the  plaintiff. 
For  when  in  the  course  of  pleading  they  come  to  a  point  which  is  affirmed  on 
one  side,  and  denied  on  the  other,  Siey  are  then  saia  to  be  at  issue ;  all  their 
debates  being  at  last  contracted  into  a  single  point,  which  must  now  be  deter 
mined  either  in  favour  of  the  plaintiff  or  of  the  defendant. 

;0  1,  IMLI^  M  ApMDd.  No.  nL  i  6. 


g 


»)  Co.  LItt.  128.  (r)  Ibid.  No.  U.  2  4. 

;»)  Bee  book  ii.  ch.  6^  p,  94. 


**  No  protestation  is  now  required— or  allowed^  indeed — ^in  any  pleading ;  but  either 
party  is  entitled  to  the  same  advantage  as  if  i»x>test»tion  had  be^  made*— Kfiaa. 
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CHAPTER  XXI. 
OF  ISSUE  AND  DEMURRER. 

♦Issue,  exituSy  being  the  end  of  all  the  pleadings,  is  the  fourth  part  or  r*Qi4 
stage  of  an  action,  and  is  either  upon  matter  of  laWy  or  matter  of  fact,     ^ 

An  issue  jipon  matter  of  law  is  called  a  demurrer:  and  it  confesses  the  facts 
to  be  true,  as  stated  by  the  opposite  party ;  but  denies  that,  by  the  law  arising 
upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that  the  defendant  has 
made  out  a  legitimate  excuse ;  according  to  the  party  which  first  demurs,  demo- 
ratur,  rests  or  abides  upon  the  point  m  question.  As,  if  the  matter  of  the 
plaintiff's  complaint  or  declaration  be  insufficient  in  law,  as  by  not  assigning 
any  sufficient  trespass,  then  the  defendant  demurs  to  the  declaration :  if,  on  the 
other  hand,  the  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that  he 
committed  the  trespass  by  authority  from  a  stranger,  without  making  out  the 
•  stranger's  right ;  here  the  plaintiff  may  demur  in  law  to  the  plea :  and  so  on 
■in  every  other  part  of  the  proceedings,  where  either  side  perceives  any  material 
objection  in  point  of  law,  upon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or  plea,  the  repli- 
cation or  rejoinder,  to  be  insufficient  in  law  to  maintain  the  action  or  r*Qic 
the  defence;  and  therefore  praving  *judgment  for  want  of  sufficient  •■ 
matter  alleged. (a)  Sometimes  demurrers  are  merely  for  want  of  sufficient /orwi 
in  the  writ  or  declaration.  But  in  cases  of  exceptions  to  the  form  or  manner 
of  pleading,  the  party  demurring  must,  by  statute  27  Eliz.  c.  5,  and  4  &  5  Anne, 
c.  16,  set  forth  the  causes  of  his  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  consist.*  And  upon  either  a  general  or  such  a  special  demurrer,  the 
opposite  party  must  aver  it  to  be  sufficient,  which  is  called  a  joinder  in  demur- 
rer,(6)  and  then  the  parties  are  at  issue  in  point  of  law.  Which  issue  in  law, 
or  demurrer,  the  judges  of  the  court  before  which  the  action  is  brought  must 
determine. 

An  issue  of  fact  is  where  the  fact  only,  and  not  the  law,  is  disputed.  And 
when  he  that  denies  or  traverses  the  fact  pleaded  by  his  antagonist  has  ten- 
dered the  issue,  thus,  "  and  thiS  he  prays  may  be  inquired  of  by  the  country ;" 
or, "  and  of  this  he  puts  himself  upon  the  country  /'  it  may  immediately  be 
sabjoined  by  the  other  party, "  and  the  said  A.  B.  doth  the  like/'  Which  done, 
the  issue  is  said  to  be  joined,  both  parties  having  agreed  to  rest  the  fate  of  the 
caase  upon  the  truth  of  the  fact  in  question.(<7)  And  this  issue  of  fact  must, 
generally  speaking,  be  determined,  not  by  the  judges  of  the  court,  but  by  some 
other  method;  the  principal  of  which  methods  is  that  by  the  Gountrjy  per  pais, 
{'wilj^im  per  patriamy)  that  is,  by  jury.  Which  establishment  of  different  tri- 
bunals for  determining  these  different  issues  is  in  some  measure  agreeable  to 
the  course  of  justice  in  the  Eoman  republic,  where  the  judices  ordinarii  deter^ 
mined  only  questions  of  fact,  but  questions  of  law  were  referred  to  the  decisions 
of  the  cejdummri,(dy 

(-)  Appeud.  No.  m.  J  e.  (*)  Ibid.  No.  H.  {  4. 

(»)  Ibid.  (^  Cio.  (2e  Oralm;  L 1,  e.  88.  « 

*  Either  party  may  demur  when  the  preceding  pleadings  of  his  adversaiy  are  defective. 
A  demurrer  has  been  defined  to  be  a  declaration  that  the  party  demurring  will  go  no 
further,  because  the  other  has  not  shown  sufficient  matter  against  him.  5  Mod.  132. 
Co.  Litt.  71,  b.  When  the  pleading  is  defective  in  substance,  a  general  demurrer  will 
suffice ;  but  where  the  objection  is  to  the  form^  the  demurrer  must  be  special.  Bao.  Abr. 
Pleas,  N.  5.  A  special  demurrer  must  not  merely  show  the  kind  of  fault,  but  the  specific 
fwlt  complained  of.— CuiTrr. 

/Formerly  a  party  could  not  in  any  case  demur  and  plead,  by  way  of  traverse  or  other- 
wise, to  the  same  pleading  at  the  same  time.  A  defendant  could  not,  for  instance, 
answer  a  declaration,  first,  by  a  demurrer,  for  that  it  showed  no  cause  of  action ;  and, 
9tetmdiy,  by  pleading  in  confession  and  avoidance  that  the  plaintiff  had  released  the  suit ; 
for  tbe  objection  in  point  of  law  oould  not  be  raised  with  an  issue  in  fiact,  the  demurrer 
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But  here  it  will  be  proper  to  observe,  that  during  the  whole  of  these  pro- 
ceedings, from  the  time  of  the  defendant's  appearance  in  obedience  to  the 
*3161  ^^^S'^  writ,  it  is  necessary  *that  both  tne  parties  be  kept  or  continued 
■I  in  court  from  day  to  day,  till  the  final  determination  of  the  suit.  For 
the  court  can  determine  nothing  unless  in  the  presence  of  both  the  parties,  in 
person  or  by  their  attorneys,  or  upon  default  of  one  of  them,  after  his  original 
appearance  ^nd  a  time  prefixed  for  his  appearance  in  court  again.  Therefore, 
in  the  course  of  pleading,  if  either  party  neglects  to  put  in  his  declaration,  plea, 
replication,  rejoinder,  and  the  like,  within  the  times  allotted  by  the  standing 
rules  of  the  court,  the  plaintiff,  if  the  omission  be  his,  is  said  to  be  non-suitf  or 
not  to  follow  and  pursue  his  complaint,  and  shall  lose  the  benefit  of  his  writ: 
or,  if  the  negligence  be  on  the  side  of  the  defendant,  judgment  may  be  had 
against  him  for  such  his  default.  And,  after  issue  or  demurrer  joined,  as  well 
as  in  some  of  the  previous  stages  of  proceeding,  a  day  is  continually  given  and 
entered  upon  the  record,  for  the  parties  to  appear  on  from  time  to  time,  as  the 
exigence  of  the  case  may  require.  The  giving  of  this  day  is  called  the  con- 
tinuance, because  thereby  the  proceedings  are  continued  without  interruption 
from  one  adjournment  to  another.  If  these  continuances  are  omitted,  the  cause 
is  thereby  discontinued,  and  the  defendant  is  discharged  sine  die,  without  a  day, 
for  this  turn :  for  by  his  appearance  in  court  he  has  obeyed  the  command  of 
the  king's  writ;  and,  unless  he  be  adjourned  over  to  a  certain  day,  he  is  no 
longer  bound  to  attend  upon  that  summons ;  but  he  must  be  warned  afresh, 
and  the  whole  must  begin  d-e  novo.* 

Kow,  it  may  sometimes  happen,  that  aft^er  the  defendant  has  pleaded,  nay, 
even  after  issue  or  demurrer  joined,  there  may  have  arisen  some  new  matter, 
which  it  is  proper  for  the  defendant  to  plead ;  as  that  the  plaintiff,  being  a  feme- 
aole,  is  since  married,  or  that  she  has  given  the  defendant  a  release,  and  the 
like :  here,  if  the  defendant  takes- advantage  of  this  new  matter  as  early  as  be 
possibly  can,  viz.,  at  the  day  given  for  his  next  appearance,  he  is  permitted  to 
plead  it  in  what  is  called  a  plea  of  puis  darrein  continuance,  or  since  the  last  ad- 
*317 1  j^^"^"^^^**  *^^r  1^  would  be  unjust  to  exclude  him  from  the  benefit 
J  of  this  new  defence,  which  it  was  not  in  his  power  to  make  when  he 
pleaded  the  former.  But  it  is  dangerous  to  rely  on  such  a  plea,  without  due 
consideration ;  for  it  confesses  the  matter  which  was  before  in  dispute  between 
the  partieB.(«)  And  it  is  not  allowed  to  be  put  in,  if  any  continuance  has  inter- 
vened between  the  arising  of  this  fresh  matter  and  the  pleading  of  it :  for  then 
the  defendant  is  guilty  of  neglect,  or  laches,  and  is  supposed  to  rely  on  the  merits 
of  his  former  plea.  Also  it  is  not  allowed  after  a  demurrer  is  determined,  or 
verdict  given  -,  because  the  relief  may  be  had  in  another  way,  namely,  by  writ 
of  audita  querela,  of  which  hereafter.  And  these  pleas  puis  darrein  continuance, 
when  brought  to  a  demurrer  in  law  or  issue  of  fact,  shall  be  determined  in  like 
manner  as  other  pleas. 

We  have  said  that  demurrers,  or  questiouB  concerning  the  sufficiency  of  the 
matters  alleged  in  the  pleadings,  are  to  be  determined  by  the  judges  of  the 

(•)  Oro.  Elii.  40. 

being  considered  to  admit  the  facts,  although  in  reality  this  was  only  for  the  sake  of 
argument.  Now,  however,  a  ^rty  may  plead  and  demur  to  the  same  pleading  at  the 
same  time,  if  he  can  satisfy  a  judge  or  the  court  that  he  ought  to  be  allowed  to  do  so. 
He  ma^ — as  is  but  reasonable — ^be  required  to  make  an  afB davit  of  the  truth  of  the  &ot0 
stated  m  the  pleas,  and  of  his  belief  that  the  objections  raised  by  the  demurrer  are  valid 
in  law,  before  such  leave  will  be  granted.  And  the  court  or  judge,  in  panting  leave» 
may  direct  which  shall  be  first  determined,  the  issue  in  law  or  the  issue  m  fact. — Kirk. 

s  But  these  continuances  are  now  become  mere  matter  of  form,  and  may  be  entered 
at  any  time  to  make  the  record  oomplete.^OoLBRiixn. 

^  This  plea,  though  treated  in  some  respects  as  a  dilatory  plea,  the  court  cannot  refuse 
to  receive,  (2  Wils.  157.  3  T.  R.  554.  1  Marsh.  280.  5  Taunt.  333.  1  Stark.  62;)  but  it 
must  be  verified  on  oath  before  it  is  filed.  Freem.252.  lStra.493.  2  Smith's  Rep.  396. 
It  may  be  pleaded  at  nisi  prius  as  well  as  in  banc,  but  cannot  be  amended  after  the 
a.<«ize8  are  over.  Yelv.  181.  Freem.252.  Bull  N.  P.  309.  See  further,  1  Chitty  on  Fl 
Uh  ed.  569  to  573.— Cbittt. 
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court,  upon  solemn  argument  by  coimBel  on  both  sides,  and  to  tbat  end  a  demur 
rer-book  is  made  up,  containing  all  the  proceedings  at  length,  which  are  after- 
wards entered  on  record;  and  copies  thereof,  called  paper-books,  are  delivered  to 
the  judges  to  peruse.'  The  record(/)  is  a  historv  of  the  most  material  pro- 
ceedings in  the  cause,  entered  on  a  parchment  roll,  and  continued  down  to  the 
present  time;  in  which  must  be  stated  the  original  writ  and  summons,  all  the 
{headings,  the  declaration,  view,  or  oyer  prayed,  the  imparlances,  plea,  replication, 
rejoinder,  continuances,  and  whatever  further  proceedings  have  been  had ;  all 
entered  verbatim  on  the  roll,  and  also  the  issue  or  demurrer,  and  joinder  therein. 

These  were  formerly  all  written,  as  indeed  all  public  proceedings  were,  in 
Iforman  or  law  French,*  and  even  the  arguments  of  the  counsel  and  decisions 
of  the  court  were  in  the  same  barbarous  dialect.  An  evident  and  shameful 
badge,  it  must  be  owned,  of  tyrsxmv  and  foreira  servitude;  being  *in-  r*Qio 
troduced  under  the  auspices  of  W  illiam  the  Gorman,  and  his  sons :  ^ 
whereby  the  ironical  observation  of  the  Eoman  satirist  came  to  be  literally 
verified,  that  "  GaUia  cattsidicos  docuit  facunda  Britanno8*\g)  This  continued 
till  the  reign  of  Edward  III.;  who,  having  employed  his  arms  successfully  in 
subduing  the  crown  of  France,  thought  it  unbeseeming  the  dignity  of  the  victors 
to  use  any  longer  the  language  of  a  vanquished  country.  Sy  a  statute,  there- 
fore, passed  in  the  thirty-sixth  year  of  his  reiffn,(A)  it  was  enacted,  that  for  tho 
future  all  pleas  should  be  pleaded,  shown,  defended,  answered,  debated,  and 
judged  in  the  English  tongue ;  but  be  entered  and  enrolled  in  Latin.  In  like 
manner  as  Don  Monso  X.,  king  of  Castile,  (the  great-^andfather  of  our  Edward 
III.,)  obliged  his  subjects  to  use  the  Castilian  tongue  m  all  legal  proceedingn;(t) 
and  as,  in  1286,  the  German  language  was  established  in  the  courts  of  the  em- 
pire.(A)  And  perhaps  if  our  legislature  had  then  directed  that  the  writs  thom- 
Belves,  which  are  mandates  from  the  king  to  his  subjects  to  perform  certain  act5 
or  to  appear  at  certain  places,  should  have  been  framed  in  the  English  language, 
according  to  the  rule  of  our  antient  law,(Z)  it  had  not  been  very  improper.  But 
the  reco]^  or  enrolment  of  those  writs  and  the  proceedings  thereon,  wnich  was 
calculated  for  the  benefit  of  posterity,  was  more  serviceable  (because  more 
durable)  in  a  dead  and^mmutable  lan^ua^e  than  in  any  flux  or  living  one.  The 
practisers,  however,  being  used  to  the  Norman  language,  and  therefore  ima- 
giuing  they  could  express  their  thoughts  more  aptly  and  more  concisely  in  that 
than  in  any  other,  still  continued  to  take  their  notes  in  law-French ;  and  of 
course,  when  those  notes  came  to  be  published,  under  the  denomination  of 
reports,  they  were  printed  in  that  barbarous  dialect;  which,  joined  to  tho  addi< 
tional  terrors  of  Gothic  black  letter,  has  occasioned  many  a  student  to  throw 
away  his  Plowden  and  Littleton,  without  venturing  to  attack  a  page  of  them. 
And  yet,  in  reality,  upon  a  nearer  acquaintance,  they  would  have  found  nothing 
very  formidable  in  the  lanraage;  which  differa  in  its  ^ammar  '''and  rucoia 
orthography  as  much  fh>m  the  modem  French,  as  the  diction  of  Chaucer  i- 
and  ^wer  does  from  that  of  Addison  and  Pope.  Besides,  as  the  English  and 
Norman  languages  were  concurrently  used  by  our  ancestors  for  several  centuries 
together,  the  two  idioms  have  naturally  assimilated,  and  mutually  borrowed 
from  each  other :  for  which  reason  the  grammatical  construction  of  each  is  so 
yesj  much  the  same,  that  I  apprehend  an  Englishman  (with  a  week's  prepa- 
ration) would  understand  the  laws  of  Normandy,  collected  in  their  grand  cous- 
tvmer,  as  weU,  if  not  better,  than  a  Frenchman  bred  within  the  walls  of  Paris. 

The  Latin,  which  succeeded  the  French  for  the  entry  and  enrolment  of  pleas, 
and  which  continued  in  use  for  four  centiuries,  answers  so  nearly  to  the  English 

(f)  Append.  Na  D.  1 4.  Ko.  lEL  9  «.  (<)  Mod.  Un.  Hist  xx.  211. 

h)  JuiL  XT.  111.  (*)  Ibid.  zztx.  -286. 

(»)aift.  (»)Mirr.c4,j8. 

*  rhe  plaintifF,  or  his  attorney,  must  deliver  paper-books  to  the  chief  justioe  and  senior 
j^idge,  and  the  defendant,  or  his  attorney,  to  the  two  other  judges.    K.  M.  17  Car.  I. — 

•This  is  disputed,  with  great  reason,  by  Mr.  Serjeant  Stephen,  Pleading^  Appendix,  p 
^^'f  who  thinks  that  the  record  was  always  in  Latin* — Stewaet. 
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(oftentimes  word  for  word)  that  it  is  not  at  all  sarprising  it  should  generally  be 
imagined  to  be  totally  fabricated  at  home,  with  little  more  art  or  trouble  than 
by  adding  Eoman  terminations  to  English  words.  Whereas  in  reality  it  is  a 
very  universal  dialect,  spread  throughout  all  Europe  at  the  irruption  of  the 
northern  nations,  and  particularly  accommodated  and  moulded  to  answer  all 
the  purposes  of  the  lawyers  with  a  peculiar  exactness  and  precision.  This  is 
principally  owing  to  the  simplicity,  or  (if  the  reader  pleases)  the  poverty  and 
baldness,  of  its  texture,  calculated  to  express  the  ideas  of  mankind  just  as  they 
arise  in  the  human  mind,  without  any  riietorical  flourishes  or  perplexed  orna- 
ments of  style ;  for  it  may  be  observed,  that  those  laws  and  ordinances,  of  public 
as  well  as  private  communities,  are  generally  the  most  easily  understood,  where 
strength  and  perspicuity,  not  harmony  or  elegance  of  expression,  have  been 
principally  consulted  in  compiling  them.  These  northern  nations,  or  rather 
their  legislators,  though  they  resolved  to  make  use  of  the  Latin  tongue  in  pro- 
mulging  their  laws,  as  bein^  more  durable  and  more  generally  known  to  their 
conquered  subjects  than  their  own  Teutonic  dialects,  yet  (either  through  choice 
♦3201  ^^  necessity)  have  frequently  intermixed  therein  some  words  of  a  Gothic 
J  original,  which  is  more  or  less  the  case  in  every  country  *of  Europe, 
and  therefbre  not  to  be  imputed  as  any  peculiar  blemish  in  our  English  legal 
Latinity.(wi)  The  truth  is,  what  is  generally  denominated  law-Latin  is  in  reality 
a  mere  technical  language,  calculated  for  eternal  duration,  and  easv  to  be  appre- 
hended both  in  present  and  future  times  -,  and  on  those  accounts  best  suited  to 
preserve  those  memorials  which  are  intended  for  perpetual  rules  of  action.  The 
rude  pyramids  of  Egypt  have  endured  from  the  earliest  ages,  while  the  more 
modern  and  more  elegant  structures  of  Attica,  Eome,  and  Palmyra  have  sunk 
beneath  the  stroke  of  time. 

As  to  the  objection  of  locking  up  the  law  in  a  strange  and  unknown  tongue^ 
that  is  of  little  weight  with  regard  to  records,  which  few  have  occasion  to  read 
but  such  as  do,  or  ought  to,  understand  the  rudiments  of  Latin.  And,  besides,  it 
may  he  observed  of  the  law-Latin,  as  the  very  ingenious  Sir  John  Davifl(n)  ob- 
serves of  the  law-French,  "  that  it  is  so  very  easy  to  be  learned,  that  the  meanest 
wit  that  ever  came  to  the  study  of  the  law  doth  come  t<\  understand  it  almost 
perfectly  in  ten  days  without  a  reader." 

It  is  true  indeed  that  the  many  terms  of  art,  with  which  the  law  abounds, 
are  sufficiently  harsh  when  Latinized,  (yet  not  more  so  than  those  of  other 
sciences,)  and  may,  as  Mr.  Selden  observes,(o)  give  offence  '^  to  some  gramma- 
rians of  squeamish  stomachs,  who  would  rather  choose  to  live  in  ignorance  of 
things  the  most  useful  and  important,  than  to  have  their  delicate  ears  wounded 
by  the  use  of  a  word  unknown  to  Cicero,  Sallust,  or  the  other  writers  of  the 
Augustan  age.''  Yet  this  is  no  more  than  must  unavoidably  happen  when 
things  of  modern  use,  of  which  the  Eomans  had  no  idea  and  consequently  no 
*321 1  P^*^^^^  ^^  express  them,  come  to  be  delivered  in  the  Latin  tongue.  It 
-'     would  puzzle  *the  most  classical  scholar  to  find  an  appellation,  in  his 

Eure  Latinity,  for  a  constable,  a  record,  or  a  deed  of  feoffment ;  it  is  therefore  to 
e  imputed  as  much  to  necessity,  as  ignorance,  that  they  were  styled  in  our 
forensic  dialect  constabtUarim,  recordum,  ejid  feoffamentum.  Thus,  again,  another 
uncouth  word  of  our  antient  laws,  (for  I  defend  not  the  ridiculous  barbarisms 
sometimes  introduced  by  the  ignorance  of  modem  practisers,)  the  substantive 
Tnurdmm,  of  the  verb  murdrare^  however  harsh  and  unclassical  it  may  seem,  was 
necessarily  framed  to  express  a  particular  offence ;  since  no  other  word  in  being, 
occidere,  interficere^  necare,  or  the  like,  was  sufficient  to  express  the  intention  of  the 
criminal,  or  quo  animo  the  act  was  perpetrated ;  and  therefore  by  no  means  came 
up  to  the  notion  of  murder  at  present  entertained  by  our  law;  viz.,  a  killing 
with  malice  aforethought. 

A  similar  necessity  to  this  produced  a  similar  effect  at  Byzantium,  when  the 
Koman  laws  were  turned  into  Greek  for  the  use  of  the  Oriental  empire :  for, 

f*)'rhe  following  tentence,  **Si  quii  ad  battalia  ewte  ma  stunp,  in  the  lawi  of  the  BwipaiHiiuii  on  the  contion^ 

mierU^  if  anjr  one  igoea  out  of  hie  own  ooort  to  flght,"  4e.,  before  the  end  of  the  fifth  oentiu-7.   Add.  1,  a  6,  |  JL 
«M7  raise  a  imflo  in  tlw  etudcat  u  a  flaming  modern  AnglW        (•)  Pref  Bep. 
■tell  bat  he  maj  meet  with  it,  among  othan  of  Cfan  tama        (•)  PnL  «d  BaOmmr, 
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withoat  any  regard  to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  scruple  to  translate  y{^'  commissariaSy  ^cdetxofifittraaptou':  ;(p)  cubiculuniy  xoufiou- 
thtm  j(^)  filium-familias,  nat^-<patxtXia<;  ;(r)  repudium,  psTzoodtov  -.(s)  compromissum 
xofiKpofittr^ov  ;(t)  reverentia  et  obsequium,  peoepevna  xat  ofitrexoutov  -(u)  and  the  like. 
They  studied  more  the  exact  and  precise  import  of  the  words  than  the  neatness 
and  delicacy  of  their  cadence.  And  many  academical  readers  will  excuse  me 
for  suggesting  that  the  terms  of  the  law  are  not  more  numerous,  more  uncouth, 
or  more  difficult  to  be  explained  by  a  teacher,  than  those  of  logic,  physics,  and 
the  whole  circle  of  Aristotle's  philosophy,  nay,  even  of  the  politer  arts  of  archi- 
tecture and  its  kindred  studies,  or  the  science  of  rhetoric  itself  Sir  Thomas 
More's  famous  legal  que8tion(t/7)  contains  in  it  nothing  more  difficult  than  the 

the     '  ■" 


^definition  which  in  his  time  the  philosophers  currently  gave  of  their  r*o oo 
materia  prima,  the  groundwork  of  all  natural  knowledge ;  that  it  is  "  neque  •■ 
quid,  neque  quantum^  neque  quale,  neque  aliquid  eorum  quibus  ens  determinatur ;"  or 
its  subsequent  explanation  by  Adrian  Heereboord,  who  assures  u8(j:)  that  ^' ma- 
teria prima  non  est  corpus,  neque  per  formam  corporeitatis,  neque  per  simpUcem  essen- 
tiam:  est  tamen  ens,  et  quid^m  substantia,  licet  incompleta;  habetque  actum  ex  se 
entitatirmm,  et  simul  est  potentia  subjectiva/'  The  law  therefore,  with  regard  to 
its  technical  phrases,  stands  upon  the  same  footing  with  other  studies,  and  re- 
quests  only  the  same  indulgence. 

This  technical  Latin  continued  in  use  from  the  time  of  its  first  introduction 
till  the  subversion  of  our  antient  constitution  under  Cromwell;  when,  among 
many  other  innovations  in  the  law,  some  for  the  better  and  some  for  the  worse, 
the  language  of  our  records  was  altered  and  turned  into  English  But,  at  the 
restoration  of  king  Charles,  this  novelty  was  no  longer  countenanced ;  the  prac- 
tisers  finding  it  very  difficult  to  express  themselves  so  concisely  or  significantly 
in  any  other  language  but  the  Latin.  And  thus  it  continued  without  any  sen- 
sible inconvenience  till  about  the  year  1730,  when  it  was  again  thought  proper 
that  the  proceedings  at  law  should  be  done  into  English ;  and  it  was  accordingly 
BO  ordered  by  statute  4  Geo,  II.  c.  26.  This  provision  was  made,  according  to 
the  preamble  of  the  statute,  that  the  common  people  might  have  knowledge 
and  understanding  of  what  was  alleged  or  done  for  and  against  them  in  the 

Ecess  and  pleadings,  the  judgment  and  entries,  in  a  cause.  Which  purpose 
,  I  fear,  not  been  answered ;  bein^  apt  to  suspect  that  the  people  are  now, 
after  many  years'  experience,  altogether  as  ignorant  in  matters  of  law  as  before. 
On  the  other  hand,  these  inconveniences  have  already  arisen  from  the  alteration; 
that  now  many  clerks  and  attorneys  are  hardly  able  to  read,  much  less  to  under- 
stand, a  record  even  of  so  modern  a  date  as  the  I'cign  of  George  the  First.  And 
it  has  much  enhanced  the  expense  of  all  legal  proceedings :  for  since  the  prac- 
tisers  are  confined  (for  *the  sake  of  the  stamp-duties,  which  are  thereby  rjnooti 
considerably  increased)  to  write  only  a  stated  number  of  words  in  a  •■ 
sheet;  and  as  the  English  language,  through  the  multitude 'of  its  particles,  is 
much  more  verbose  than  the  Latin,  it  follows  that  the  number  of  sheets 
must  be  very  much  augmented  bv  the  change.(y)  The  translation  also  of 
technical  phrases,  and  the  names  of  writs  and  other  process,  were  found  to  be 
so  very  ridiculous  (a  writ  of  nisi  prius,  quare  impedit,  fieri  facias,  habeas  corpuSy 
and  the  rest,  not  being  capable  of  an  English  dress  with  any  degree  of  serious- 
ness) that  in  two  years'  time  it  was  found  necessary  to  make  a  new  act,  6  Geo. 
II.  c.  14 ;  which  allows  all  technical  words  td  continue  in  the  usual  language, 
and  has  thereby  almost  defeated  every  beneficial  purpose  of  the  former  statute. 
What  is  said  of  the  alteration  of  language  b^  the  statute  4  Geo.  II.  q^  26  will 
hold  equally  strong  with  respect  to  the  prohibition  of  using  the  antient  im 
mutable  court-hand  in  writing  the  records  or  other  legal  proceedings ;  whereby 
the  reading  of  any  record  that  is  fifty  jears  old  is  now  become  the  object  of 
science,  and  calls  for  the  help  of  an  antiquarian.    But  that  branch  of  it,  which 

(»)  Nor.  1,  c.  1.  (•)  See  mge  140. 


W)  NfiT.  8,  0(Kc(.  Qmdaidxnop.  (*)  PhUonptu  Natural,  c^  1,  {  28,  fta 


[n  Nor.  117, 0. 1.  (y)  For  inatanoe,  theee  thxee  words.  **»uuMdum  formam 

'•)  Ibid.  e.  8.  ttatutij'*  are  now  conTerted  into  aeTeD,  ^aooording  to  the 

«)  Ibid.  82,  c.  11.  form  of  tbe  itatnte." 

[•}nxid.''Se.2. 
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forbids  the  use  of  abbreviations,  seems  to  be  of  more  solid  advantage,  in  de- 
livering such  proceedings  from  obscurity :  according  to  the  precept  of  Jus- 
tin ian;(2r)  "ne  per  scripturam  aliqtui  flat  in  posterum  dubvtatiOy  jvbemus  ndn,  per 
siglorum  captiones  et  compendiosa  enigmata  ejusdem  codicis  textum  conscribi,  sedper 
literarum  consequentiam  explanari  concedimus."    But  to  return  to  our  demurrer. 

When  the  substance  of  the  record  is  completed,  and  copies  are  delivered  to 
the  judges,  the  matter  of  law  upon  which  the  demurrer  is  grounded  is  upon 
solemn  argument  determined  by  the  court,  and  not  by  any  trial  by  jury ;  and 
judgment  is  thereupon  accordingly  given.  As,  in  an  action  of  trespass,  if  the 
*8*'41    ^^^^°^^°^  ^^  ^i^  P^^^  confesses  the  fact,  but  '^'justifies  it  causa  venationiSj 

"  J  for  that  he  was  huntings  and  to  this  the  plaintiff  demurs,  that  is,  be 
admits  the  truth  of  the  plea,  but  denies  the  justification  to  be  legal :  now,  on 
arguing  this  demurrer,  if  the  court  be  of  opinion  that  a  man  may  not  justify 
trespass  in  hunting,  they  will  give  judgment  for  the  plaintiff;  if  they  think  that 
he  may,  then  judgment  is  given  for  the  defendant.  Thus  is  an  issue  in  law,  or 
demurrer,  disposed  of. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it ;  for  heie  the 
truth  of  the  matters  alleged  must  be  solemnly  examined  and  established  by 
proper  evidence  in  the  channel  prescribed  by  law.  To  which  examination  of 
facts,  the  name  of  trial  is  usually  confined,  which  will  be  treated  of  at  large  in 
the  two  succeeding  chapters. 


CHAPTER  XXII. 

OF  THE  SEVERAL  SPECIES  OF  TRIAL. 

*325 1  *Thb  uncertainty  of  legal  proceedings  is  a  notion  so  generally  adopted, 
-I  and  has  so  long  been  the  standing  theme  of  wit  and  good  humour,  that 
he  who  should  attempt  to  refute  it  would  be  looked  upon  as  a  man  who  was  either 
incapable  of  discernment  himself,  or  else  meant  to  impose  upon  others.  Yet  it 
may  not  be  amiss,  before  we  enter  upon  the  several  modes  whereby  certainty 
is  meant  to  be  obtained  in  our  courts  of  justice,  to  inquire  a  little  wherein  this 
uncertaintv,  so  frequently  complained  of,  consists;  and  to  what  causes  it  owes 
its  original. 

It  hath  sometimes  been  said  to  owe  its  original  to  the  number  of  our  muni- 
cipal constitutions,  and  the  multitude  of  our  judicial  decisions  ;(a)  which  occa- 
sion, it  is  alleged,  abundance  of  rules  that  militate  and  thwart  with  each  other, 
as  the  sentiments  or  caprice  of  successive  legislatures  and  judges  have  happened 
to  vary.  The  fact  of  multiplicity  is  allowed;  and  that  thereby  the  researches 
of  the  student  are  rendered  more  difficult  and  laborious ;  but  that,  with  proper 
industry,  the  result  of  those  inquiries  will  be  doubt  and  indecision,  is  a  conse- 
quence that  cannot  be  admitted.  People  are  apt  to  be  angry  at  the  want  of 
simplicity  in  our  laws:  they  mistake  variety  for  confusion,  and  complicated 
*3261  ^^^^  ^^^  contradictory.  *They  bring  us  the  example  of  arbitrary  go- 
J  vemments,  of  Denmark,  Muscovy,  and  Prussia ;  of  wild  and  unculti- 
vated nations,  the  savages  of  4^^^  ft^^d  America ;  or  of  narrow  domestic  re- 
publics, in  antient  Greece  and  modem  Switzerland ;  and  unreasonably  require 
the  same  paucity  of  laws,  the  same  conciseness  of  practice,*  in  a  nation  of  free- 
m^,  0  polite  and  commercial  people,  and  a  populous  extent  of  territory. 

in  an  aVbitrary  despotic  government,  where  the  lands  are  at  the  disposal  of 
me  prince,  «the  rules  of  succession,  or  the  mode  of  enjoyment,  must  depend 
upon  his  will  and  pleasure.  Hence  there  can  be  but  few  legal  determinations 
relating  to  the  property,  the  descent,  or  the  conveyance  of  real  estates;  and 
the  same  holds  in  a  stronger  degree  with  regard  to  goods  and  chattels,  and  the 
contracts  relating  thereto.    Under  a  tyrannical  sway,  trade  must  be  continually 

(*)  De  eonoept,  diffesL  1 13.  («)  See  the  preChce  to  Sir  John  Dftviei's  Reports,  whenN 

Buuij  of  th«  fidlowloc  to|iiQt  ue  diicniincl  non  at  lai|^ 
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in  jeopardy,  and  of  consequence  can  never  be  extensive :  this  therefore  puts  an 
end  to  the  necessity  of  an  infinite  number  of  rules,  which  the  English  merchant 
daily  recurs  to  for  adjusting  commercial  diflforences.  Marriages  are  there  usually 
contracted  with  slaves ;  or  at  least  women  are  treated  as  such :  no  laws  can  be 
therefore  expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  s,et- 
tloments.  Few  also  are  the  persons  who  can  claim  the  privileges  of  any  laws ; 
the  bulk  of  those  nations,  viz.,  the  commonalty,  boors,  or  peasants,  being  merely 
villeins  and  bondmen.  Those  are  therefore  left  to  the  private  coercion  of  their 
lords,  are  esteemed  (in  the  contemplation  of  these  boasted  legislators)  incapable 
of  either  right  or  injury,  and  of  consequence  are  entitled  to  no  redress.  We 
may  see,  in  these  arbitrary  states,  how  large  a  field  of  legal  contests  is  already 
rooted  up  and  destroyed. 

Again :  were  we  a  poor  and  naked  people,  as  the  savages  of  America  are, 
strangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience  as  of 
loxury,  we  might  perhaps  be  content,  as  some  of  them  are  said  to  be,  to  refer 
all  disputes  to  the  next  man  we  meet  upon  the  road,  and  so  put  a  short  r^coo? 
end  *to  every  controversy.  For  in  a  state  of  nature  there  is  no  room  ^ 
for  municipal  laws ;  and  the  nearer  any  nation  approaches  to  that  state,  the 
fewer  they  will  have  occasion  for.  "When  the  people  of  Borne  were  little  better 
than  sturdy  shepherds  or  herdsmen,  all  their  laws  were  contained  in  ten  or 
twelve  tables ;  but  as  luxury,  politeness,  and  dominion  increased,  the  civil  law 
increased  in  the  same  proportion,  and  swelled  to  that  amazing  bulk  which  it 
now  occupies,  though  successively  pruned  and  retrenched  by  the  emperors 
Theodofiius  and  Justinian. 

In  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow  terri- 
tories, much  fewer  laws  will  suffice  than  in  large  ones,  because  there  are  fewer 
objects  upon  which  the  laws  can  operate.  The  regulations  of  a  private  family 
are  short  and  well  known ;  those  of  a  prince's  household  are  necessarily  more 
various  and  diffuse. 

The  causes  therefore  of  the  multiplicity  of  the  English  laws  are,  the  extent  of 
the  country  which  they  govern,  the  commerce  and  refinement  of  ita  inhabitants; 
but,  above  all,  the  liberty  and  property  of  the  subject.  These  will  naturally 
produce  an  infinite  fund  of  disputes  which  must  be  terminated  in  a  judicial  way; 
and  it  is  essential  to  a  free  people,  that  these  determinations  be  published  and 
adhered  to ;  that  their  property  may  be  as  certain  and  fixed  as  the  very  consti- 
tution of  their  state.  For  though  in  many  other  countries  every  thing  is  left  in 
the  breast  of  the  judge  to  determine,  yet  with  us  he  is  only  to  declare  and  pro- 
nouncfy  not  to  maJce  or  new-model,  the  law.  Hence  a  multitude  of  decisions,  or 
cases  adjudged,  will  arise ;  for  seldom  will  it  happen  that  any  one  rule  will  ex- 
actly suit  with  many  cases.  And  in  proportion  as  the  decisions  of  courts  of 
judicature  are  multiplied,  the  law  will  be  loaded  with  decrees,  that  may  some- 
times (though  rarely)  interfere  with  each  other:  either  because  succeeding 
judges  may  not  be  apprized  of  the  prior  adjudication ;  or  because  they  may 
think  differently  from  their  predecessors ;  or  because  the  same  arguments  did 
not  occur  formerly  as  at  "'present;  or,  in  fine,  because  of  the  natural  rutono 
imbecility  and  imperfection  that  attends  all  human  proceedings.  But  •■ 
wherever  this  happens  to  be  the  case  in  any  material  point,  the  legislature  is 
ready,  and  fh)m  time  to  time  both  may,  and  frequently  does,  intervene  to  re- 
move the  doubt ;  and,  upon  due  deliberation  had,  determines  by  a  declaratory 
statute  &OW  the  law  shall  be  held  for  the  future. 

Whatever  instances  therefore  of  contradiction  or  uncertainty  may  have  been 
gleaned  from  our  records,  or  reports,  must  be  imputed  to  the  defects  of  human 
GkWB  in  general,  and  are  not  owing  to  any  particubr  ill  construction  of  the  Eng- 
ish  system.  Indeed,  the  reyerse  is  most  strictly  true.  The  English  law  is  less 
^barrassed  with  inconsistent  resolutions  and  doubtful  questions,  than  any  other 
known  system  of  the  same  extent  and  the  same  duration.  I  may  instance  in 
the  civil  law :  the  text  whereof,  as  collected  by  Justinian  and  his  agents,  is  ex- 
treinely  voluminous  and  diffuse ;  but  the  idle  comments,  obscure  glosses,  and 
jarring  interpretations  grafted  thereupon  by  the  learned  jurists  are  literally 
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without  number.  And  ihese  glosses,  which  are  mere  private  opinions  of  scho- 
lastic doctors,  (and  not,  like  our  books  of  reports,  judicial  determinations  of  the 
court,)  are  all  of  authority  sufficient'to  be  vouched  and  relied  on :  which  must 
needs  breed  great  distraction  and  confusion  in  their  tribunals.  The  same  may 
be  said  of  the  canon  law  -,  though  the  text  thereof  is  not  of  half  the  antiquity 
with  the  common  law  of  England ;  and  though  the  more  antient  any  system  of 
law  is,  the  more  it  is  liable  to  be  perplexed  with  the  multitude  of  judicial  decrees. 
When  therefore  a  body  of  laws,  of  so  high  antiquity  as  the  English,  is  in  general 
80  clear  and  perspicuous,  it  argues  deep  wisdom  and  foresight  m  such  as  laid  the 
foundations,  and  great  care  and  circumspection  in  euch  as  have  built  the  super- 
structure. 

But  is  not  (it  will  be  asked)  the  multitude  of  law-suits,  which  we  daily  see 
^OQQ 1  ^^^  experience,  an  argument  against  the  clearness  and  certainty  of  the 
-*  law  itself?  By  no  means  :  for  ♦among  the  various  disputes  and  contro- 
versies which  are  daily  to  be  met  with  in  the  course  of  legal  proceedings,  it  is 
obvious  to  observe  how  very  few  arise  from  obscurity  in  the  rules  or  maxims  of 
law.  An  action  shall  seldom  be  heard  of,  to  determine  a  question  of  inheritance, 
unless  the  fact  of  the  descent  be  controverted.  But  the  dubious  points  which 
are  usually  agitated  in  our  courts  arise  chiefly  from  the  diflSlculty  there  is  of 
ascertaining  the  intentions  of  individuals,  in  their  solemn  dispositions  of  pro- 
perty ;  in  their  contracts,  conveyances,  and  testaments.  It  is  an  object  indeed 
of  the  utmost  importance,  in  this  free  and  commercial  country,  to  lay  as  few 
i*e8tralnts  as  possible  upon  the  transfer  of  possessions  from  hand  to  hand,  or 
their  various  designations  marked  out  by  the  prudence,  convenience,  necessities, 
or  even  by  the  caprice,  of  their  owners ;  yet  to  investigate  the  intention  of  the 
owner  is  frequently  matter  of  difficulty,  among  heaps  of  entangled  conveyances 
or  wills  of  a  various  obscurity.  The  law  rarely  hesitates  in  declaring  its  own 
meaning;  but  the  judges  are  frequently  puzzled  to  find  out  the  meaning  of 
others.  Thus  the  powers,  the  interest,  the  privileges  and  properties  of  a  tenant 
for  life,  and  a  tenant  in  tail,  are  clearly  distinguished  and  precisely  settled  by 
law :  but,  what  words  in  a  will  shall  constitute  this  or  that  estate,  has  occa- 
sionally been  disputed  for  more  than  two  centuries  past,  and  will  continue  to 
be  disputed  as  lon^  as  the  carelessness,  the  ignorance  or  singularity  of  testators 
shall  continue  to  clothe  their  intentions  in  dark  or  new-fangled  expressions. 

But,  notwithstanding  so  vast  an  accession  of  legal  controversies,  arising  from 
80  fertile  a  fund  as  the  ignorance  and  wilfulness  of  individuals,  these  will  bear 
no  comparison  in  point  of  number  to  those  which  are  founded  upon  the  dis- 
honesty and  disingenuity  of  the  parties :  by  either  their  suggesting  complaints 
that  are  false  in  fact,  and  thereupon  bringing  groundless  actions ;  or  by  their 
denying  such  facts  as  are  true,  in  setting  up  unwarrantable  defences.  Ex  facte 
oritur  jus:  if  therefore  the  fact  be  pervei'ted  or  misrepresented,  the  law  which 
*3301  *^^®^  from  thence  will  unavoidably  be  unjust  or  partial.  *And,  in  order 
-'  to  prevent  this,  it  is  necessary  to  set  right  the  fact,  and  establish  the 
truth  contended  for,  by  appealing  to  some  mode  of  probation  or  trial,  which  the 
law  of  the  countrv  has  ordained  for  a  criterion  of  truth  and  falsehood. 

These  modes  of  probation  or  trial  form  in  every  civilized  country  the  sreat 
object  of  iudicial  decisions.  And  experience  will  abundantly  show,  that  above 
a  hundred  of  our  law-suits  arise  from  disputed  facts,  for  one  where  the  law  i» 
doubted  of  About  twenty  days  in  the  year  are  sufficient  in  Westminster  hall, 
to  settle  (upon  solemn  argument)  every  demurrer,  or  other  special  point  of  law. 
that  arises  throughout  the  nation :  but  two  months  are  annually  spent  in  de^ 
ciding  the  truth  of  facts,  before  six  distinct  .tribunals,  in  the  several  circuits  of 
England :  exclusive  of  Middlesex  and  London,  which  afford  a  supply  of  causes 
much  more  than  equivalent  to  any  two  of  the  largest  circuits. 

Trial,  then,  is  the  examination  of  the  matter  of  fact  in  issue :  of  which  there 
are  many  different  species,  according  to  the  difference  of  the  subject,  or  thing 
to  be  tr^d :  of  all  which  we  will  take  a  cursory  view  in  this  and  the  subsequent 
chapter..  For  the  law  of  England  so  industriously  endeavours  to  investigate 
truth  at  any  rate,  that  it  will  not  confine  itself  to  one,  or  to  a  few,  manners  of 
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trial ;  bat  varies  its  examination  of  facts  according  to  the  nature  of  the  facta 
themselves :  this  being  the  one  invariable  principle  pursued,  that  as  well  the 
best  method  of  trial,  as  the  best  evidence  upon  that  trial  which  the  nature 
of  the  case  affords,  and  no  other,  shall  be  admitted  in  the  English  courts  of 
justice. 

The  species  of  trials  in  civil  cases  are  seven.  By  record;  by  inspection,  or  ex- 
amination; \> J  certificate;  hj  witnesses;  hj  wager  of  battle;  by  wager  of  law ;  and 
by  jury, 

I.  First,  then,  of  the  trial  by  record.  This  is  onlv  used  in  one  particular  in- 
stance: and  that  is  where  a  matter  of  record  *is  pleaded  in  any  action,  r*qq^ 
as  a  fine,  a  judgment,  or  the  like;  and  the  opposite  party  pleads,  "nwZ    ^ 

tid  recordy"  that  there  is  no  such  matter  of  record  existing :  upon  this,  issue  is 
tendered  and  joined  in  the  following  form,  "  and  this  he  prays  may  be  inquireti 
of  by  t?ie  record,  and  the  other  doth  the  like ;"  and  hereupon  the  party  pleading 
the  record  has  a  dav  given  him  to  bring  it  in,  and  proclamation  is  made  in  court 
for  him  to  "  bring  forth  the  ;record  by  him  in  pleading  alleged,  or  else  he  shall 
be  condemned;"  and,  on  his  failure,  his  antagonist  shall  have  judgment  to 
recover.  The  trial  therefore  of  this  issue  is  merely  bv  the  record;  for,  as 
Sir  Edward  Coke(6)  observes,  a  record  or  enrolment  is  a  monument  of  so 
high  a  nature,  and  importetb  in  itself  such  absolute  verity,  that  if  it  be  pleaded 
that  there  is  no  such  record,  it  shall  not  receive  any  trial  by  witness,  jury,  or 
otherwise,  but  only  bv  itself.  Thus  titles  of  nobility,  as  whether  earl  or  no  earl^ 
baron  or  no.  baron,  shall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record.rc)  Also  in  case  of  an  alien,  whether  alien  friend  or  enemy, 
shall  be  tried  by  tne  league  or  treaty  between  his  sovereign  and  ours ;  for  every 
lea^e  or  treaty  is  of  record.f^)  Ajid  also,  whether  a  manor  be  to  be  held  in 
antient  demesne  or  not,  shall  be  tried  by  the  record  of  domesday  in  the  king's 
exchequer. 

II.  Trial  by  inspection,  or  examination,  is  when,  for  the  greater  expedition  of  u 
cause,  in  some  point  or  issue  being  either  the  principal  question  or  arising  col- 
laterally out  of  it,  but  being  evidently  the  object  of  senses,  the  judges  of  the 
court,  upon  the  testimony  of  their  own  sense,  shall  decide  the  point  in  dispute 
For,  where  the  affirmative  or  negative  of  a  question  is  matter  of  such  obvious 
determination^  it  is  not  thought  necessary  to  summon  a  jury  to  decide  it;  who 
are  properly  called  in  to  inform  the  conscience  of  the  court  in  respect  of  dubious 
facts :  and  therefore  when  the  fact,  from  its  nature,  must  be  evident  to  the  court 
either  from  ocular  demonstration  or  other  irrefragable  proof,  there  the  r*qq« 
law  departs  *fi"om  its  usual  resort,  the  verdict  of  twelve  men,  and  relies    ^ 

on  the  judgment  of  the  court  alone.  A^  in  case  of  a  suit  to  reverse  a  fine  for 
non-ag:e  of  the  cognizqr,  or  to  set  aside  a  statute  or  recognizance  entered  into 
by  an  infant ;  here,  and  in  other  cases  of  the  like  sort,  a  writ  shall  issue  to  tho 
sheriff  ;(e)  commanding  him  that  he  constrain  the  said  party  to  appear,  that  it 
may  be  ascertained,  by  the  view  of  his  body  by  the  king's  justices,  whether  he 
be  of  full  age  or  not ;  "  ut  per  aspectum  corporis  sui  constare  poterit  justiciariis 
nostris,  si  prcedictus  A.  sit  plence  ostatis  necne."{f)  If  however  the  court  has,  upon 
inspection,  any  doubt  of  the  age  of  the  party,  (as  may  frequently  be  the  case,) 
it  may  proceed  to  take  proofs  of  the  fact ;  and,  particularlv,  may  examine  the 
infant  himself  upon  an  oath  of  voire  dire,  veritatem  dicere,  that  is,  to  make  true 
answer  to  such  questions  as  the  court  shall  demand  of  him :  or  the  court  may 
examine  his  mother,  his  godfather,  or  the  like.(^)      * 

In  like  manner,  if  a  defendant  pleads  in  abatement  of  the  suit  that  the 
plaintiff  is  dead,  and  one  appears  and  calls  himself  the  plaintiff,  which  the  * 
defendant  denies :  in  thi^  case  the  judges  shall  determine  by  inspection  and 
'examination  whether  he  be  the  plaintiff  or  not.(/i)   Also,  if  a  man  be  found  by 
a  jury  an  idiot  a  nativitate,  he  may  come  in  person  into  the  ch&ncery  before  the 

(*}  1  Inst  UT  260.  (f)  Tbls  question  of  non-Age  vm  formerly,  according  to 

(•)  6  Rep.  63.  OlanTil,  {1. 13,  c  15,)  tried  by  a  Jory  of  eight  men,  Uioiigh 

(*)  9  Rep.  81.  now  it  is  tried  by  Inspection. 

(•)  Ibid.  (#)  2  Boll.  Abr.  573. 

(A)  e  Rep.  80. 
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chancellor,  or  be  brought  there  by  his  friends,  to  be  inspected  and  examined, 
whether  idiot  or  not :  and  if  upon  such  view  and  inquiry  it  appears  that  he  is 
not  80,  the  verdict  of  the  jury  and  all  the  proceedings  thereon  are  utterly 
void  and  instantly  of  no  eftect.(2) 

Another  instance  in  which  the  trial  by  inspection  may  be  used  is  when,  upon 
an  appeal  of  mayhem,  the  issue  joined  is  whether  it  be  mayhem  or  no  may- 
hem ;  this  shall  be  decided  by  the  court  upon  inspection,  tor  which  purpose 
^oQQ  -|  they  may  *call  in  the  assistance  of  surgeon8.(J/  And,  by  analogy  to 
J  this,  in  an  action  of  trespass  for  mayhem,  the  court  (upon  view  of  such 
mayhem  as  the  plaintiff  has  laid  in  his  declaration,  or  which  is  certified  by 
the  judges  who  tried  the  cause  to  be  the  same  as  was  given  in  evidence  to  the 
Jury)  may  increase  the  damages  at  their  own  discretiouj^/:)  as  may  also  be  the 
case  upon  view  of  an  atrocious  battery.  (Q  But  then  the  oattery  must  likewise 
be  alleged  so  certainly  in  the  declaration  that  it  may  appear  to  be  the  same 
with  the  battery  inspected. 

Also,  to  ascertain  any  circumstances  relative  to  a  particular  day  past,  it  hath 
been  tried  by  an  inspection  of  the  almanac  by  the  court.  Thus,  upon  a  writ 
of  error  from  an  inferior  court,  that  of  Lynn,  the  error  assigned  was  that  the 
judgment  was  given  on  a  Sunday,  it  appearing  to  be  on  26  February,  26  Eliz., 
and  upon  inspection  of  the  almanacs  or  that  year  it  was  found  that  the  26th 
of  Februarjr  in  that  year  actually  fell  upon  a  Sunday :  this  was  held  to  be  a 
sufficient  trial,  and  that  a  trial  by  a  jury  was  not  necessary,  although  it  was 
an  error  in  fact ;  and  so  the  judgment  was  reversed.(m)  But  in  all  these  cases 
the  judges,  if  they  conceive  a  doubt,  may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  certificate  is  allowed  in  such  cases  where  the  evidence  of 
the  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute.  For, 
when  the  fact  in  question  lies  out  of  the  cognizance  of  the  court,  the  judges 
must  rely  on  the  solemn  averment  or  inibrmation  of  persons  in  such  a  station 
as  affords  t)iem  the  most  clear  and  competent  knowledge  of  the  truth.  As 
therefore  such  evidence  (if  given  to  a  jury)  must  have  been  conclusive,  the  law, 
to  save  trouble  and  circuity,  permits  the  fact  to  be  determined  upon  such  ceK 
tificate  merely.  Thus,  1.  If  the  issue  be,  whether  A.  was  absent  with  the 
king  in  his  army  out  of  the  realm  in  time  of  war;  this  shall  be  tried(n)  by  the 
*334 1  ^^r^ific**®  ^^  *^®  mareschal  of  *the  king's  host  in  writing  under  his 
^  seal,  which  shall  be  sent  to  the  justices.  2.  If,  in  order  to  avoid  an 
outlawry  or  the  like,  it  was  alleged  that  the  defendant  was  in  prison,  uUra 
mare,  at  Bourdeaux,  or  in  the  service  of  the  mayor  of  Bourdeaux,  this  should 
have  been  tried  by  the  certificfite  of  the  mayor;  and  the  like  of  the  captain  of 
Calais,  (o)  But  when  this  was  \Aw(p)  those  towns  were  under  the  dominion  of 
the  crown  of  England.  And  therefore,  by  parity  of  reason,  it  should  now  hold 
that  in  similar  cases  arising  at  Jamaica  or  Minorca,  the  trial  should  be  by  cer- 
tificate from  the  governor  of  those  islands.  We  also  find(^)  that  the  certificate 
of  the  queen's  messenger,  sent  to  summon  home  a  peeress  of  the  realm,  was 
formerly  held  a  sufficient  trial  of  the  contempt  in  refusing  to  obey  such  sum- 
mons. 3.  For  matters  within  the  realm,  the  customs  of  the  city  of  London 
shall  be  tried  by  the  certificate  of  the  mayor  and  aldermen,  certified  by  the 
mouth  of  their  recorder  ;(r)  upon  a  surmise  from  the  party  alleging  it,  that  the 
custom  ought  to  be  thus  tried :  else  it  must  be  tried  by  the  country.(s)  As, 
the  custom  of  distributing  the  effects  of  freemen  deceased,  of  enrolling  ap- 
prentices, or  that  he  who  is  free  of  one  trade  may  use  another;  if  any  of  these 
or  other  similar  points  come  in  issue.  But  tms  rule  admits  of  an  exceptior 
where  the  corporation  of  London  is  party  or  interested  in  the  suit ;  as  m  an 
notion  brought  for  a  penalty  inflicted  by  the  custom;  for  there  the  reason  of 

(^  2  BoU.  Abr.  678.  (p)  2  RolL  Abr.  688. 


(P)2I 
)  1  Sid.  108.  (•)  Dyen  17CL 17T. 

((}  Hardr.  408.  («)  Co.  Lttt  74.    4  Bur.  248. 

(•)Cit>.EUi.23r.  (•)  Bro.  Abr.  tit  <iM  pL  96. 

^  All  appeids  of  mayhem  a/e  now  aboIiBhed,  59  Geo.  III.  c.  46. — Stbwabt. 
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the  law  will  not  endord  so  partial  a  trial;  but  this  custom  shall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldermen  certifying  by  the  mouth  ol 
their  recorder.(f)  4.  In  some  cases  the  sheriff  of  London's  certificate  shall  be 
the  final  trial ;  as,  if  the  issue  be  whether  the  defendant  be  a  citizen  of  Lon- 
don or  a  foreigner,(M)  in  case  of  privilege  pleaded  to  be  sued  only  in  the  city 
courts.  Of  a  nature  somewhat  similar  to  which  is  the  trial  of  the  privilege  of 
the  university^  when  the  chancellor  claims  comizance  of  the  cause  because  one 
of  the  parties  is  a  *privileged  person.  In  this  case,  the  charters  con-  r+oo^ 
firmed  by  act  of  parliament  direct  the  trial  of  the  question,  whether  a  *■  ' 
privileged  person  or  no,  to  be  determined  by  the  certificate  and  notification  of 
the  chanoeUor  under  seal,  to  which  it  hath  also  been  usual  to  add  an  affidavit  of 
the  fact;  but  if  the  parties  be  at  issue  between  themselves,  whether  A.  is  a 
member  of  the  university  or  no,  on  a  plea  of  privilege,  the  trial  shall  be  then 
by  jury  and  not  bv  the  chancellor's  certificate ;(«)  because  the  charters  direct 
only  that  the  privilege  be  allowed  on  the  chancellor's  certi^cate  when  the  claim 
of  cognizance  is  made  by  him,  and  not  where  the  defendant  himself  pleads  his 
privilege ;  so  that  this  must  be  left  to  the  ordinary  course  of  determination. 
6.  In  matters  of  ecclesiastical  jurisdiction,  as  marriage^  and  of  course  general 
bastardy;  and  &\80  excommunications  and  orders,  the»Q  and  other  like  matters 
shall. be  tried  by  the  bishop's  certificate.(u7)  As,  if  it  be  pleaded  in  abatement 
that  the  plaintiff  is  excommunicated,  and  issue  is  joined  tnereon ;  or,  if  a  man 
claims  an  estate  by  descent,  and  the  tenant  alleges  the  demandant  to  be  a  bafr> 
tard ;  or,  if  on  a  writ  of  dower  the  heir  pleads  no  marriage ;  or,  if  the  issue  in 
a  quare  impedit  be  whether  or  no  the  church  be  full  by  institution ;  all  these, 
being  matters  of  mere  ecclesiastical  .cognizance,  shall  be  tried  by  certificate 
from  the  ordinary.  But,  in  an  action  on  the  case  for  calling  a  man  Dastard,  the 
defendant  having  pleaded  in  iustification  that  the  plaintiff  was  really  so,  this 
was  directed  to  be  tried  by  a  jury  :(x)  because,  whether  the  plaintiff  be  found 
either  a  general  or  special  bastard,  the  justification  will  be  good ;  and  no  ques- 
tion of  special  bastardy  shall  be  tried  by  the  bishop's  certificate,  but  by  a 
j'HT-(y)  For  a  special  bastard  is  one  born  before  marriage  of  parents  who 
afterwards  intermarry;  which  is  bastardy  by  our  law,  though  not  by  the 
ecclesiastical.  It  would  therefore  be  improper  to  refer  the  trial  of  that  ques- 
tion to  the  bishop,  who,  whether  the  child  be  bom  before  or  after  marriage, 
will  be  *8ure  to  return  or  certify  him  legitimate.(r)  Ability  of  a  clerk  j.  ^q^^ 
presented,(a)  admission,  institution,  and  deprivation  of  a  clerk,  shall  also  be  •■ 
tried  by  certificate  from  the  ordinary  or  metropolitan,  because  of  these  he  is 
the  most  competent  judge  ;(6)  but  induction  sh^ll  be  tried  by  a  jury,  because  it 
is  a  matter  or  public  notoriety,(c)  and  is  likewise  the  corporal  investiture  of 
the  temporal  profits.  Resignation  of  a  benefice  may  be  tried  in  either  way  ;(rf) 
but  it  seems  most  properly  to  fall  within  the  bishop's  cognizance.  6.  The  trial 
of  all  customs  and  practice  of  the  courts  shall  be  by  certificate  from  the  proper 
officers  of  those  courts  respectively ;  and  what  return  was  made  on  a  writ  bff 
the  sheriff  or  under-sheriff  shall  be  only  tried  by  his  own  certificate.(e)  And 
thus  much  for  those  several,  issues  or  matters  of  fact  which  are  proper  to  be 
tried  by  certificate. 

lY.  A  fourth  species  of  trial  is  that  by  witnesses,  per  testes,  without  the  inter- 
vention of  a  jury.  This  is  the  onlv  method  of  trial  known  to  the  civil  law  in 
which  the  jud^e  is  left  t6  form  in  his  own  breast  his  sentence  upon  the  credit 
of  the  witnesses  examined ;  but  it  is  very  rarely  used  in  our  law,  which  prefers 
the  trial  by  jury  before  it  in  almost  every  instance.^     Save  only  that  when  a 

r<)  Hob.  86.  (A  See  Introd.  to  the  Greet  Charter,  tdiL  Oaoiu  wfr  aime 

r«iOo.Utt74.  123&. 
M  2  Roll.  Abr.  088.  (•)  See  book  1.  ch.  11. 

(«)0o.Litt.74.    2LeT.260.  MainstG82.  Show.  ParL 0. 88.   3 BolL  Abr. «S,  Ag. 

(•)  Hob.  179.  (•)  Direr,  228. 

(9)  Dyer,  7».  (A  2  BoU.  Abr.  588. 

(•)  9  Bep.  81. 

'  By  numerous  leoal  acts'  for  the  recovery  of  small  debts,  the  claim  of  a  creditor  may 
be  8ustain<»d  by  his  own  oath  without  the  intervenlion  of  a  jury. — Chitty. 
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widow  brings  a  writ  of  dower,  and  the  tenant  pleads  that  th^  husband  is  not 
dead  3  thisj  being  looked  upori  as  a  dilatory  plea,  is  in  favour  of  the  widow,  and 
for  greater  expedition  allowed  to  be  tried  by  witnesses  examined  before  the 
judges ;  and  so,  saith  Finch,(/)  shall  no  other  case  in  our  law.  But  Sir  Edward 
Coke(^)  mentions  some  others ;  as  to  try  whether  the  tenant  in  a  real  action 
was  duly  summoned,  or  the  validity  of  a  challenge  to  a  juror :  so  that  Finch's 
observation  must  be  confined  to  the  trial  of  direct  and  not  collateral  issues. 
And  in  every  case  Sir  Edward  Coke  lays  it  down  that  the  affirmative  must  be 
proved  by  two  witnesses  at  the  least.* 

*337 1  *^'  ^^®  "^^*  species  of  trial  is  of  great  antiquity,  but  much  dis- 
-*  used ;  though  still  in  force  if  the  parties  choose  to  abide  by  it :  I  mea'ki 
the  trial  by  wager  of  battle,*  This  seems  to  have  owed  its  original  to  the 
military  spirit  of  our  ancestors,  joined  to  a  superstitious  frame  of  mind  ;  it 
being  in  the  nature  of  an  appeal  to  Providence  under  an  apprehension  and 
hope  (however  presumptuous  and  unwarrantable)  that  Heaven  would  give  the 
victory  to  him  who  had  the  right.  The  decision  of  suits  by  this  appeal  to  the 
God  of  battles  is  by  some  said  to  have  been  invented  by  the  Burgundi,  one  of 
the  northern  or  German  clans  that  planted  themselves  in  Gaul.  And  it  is  true 
that  the  first  written  injunction  of  judiciary  combats  that  we  meet  with  is 
in  the  laws  of  Gundebald,  a.d.  501,  which  are  preserved  in  the  Burgundian 
code.  Yet  it  does  not  seem  to  have  been  merely  a  local  custom  of  this  or  that 
particular  tribe,  but  to  have  been  the  common  usage  of  all  those  warlike 
people  from  the  earliest  times. (A)  And  it  mav  also  seem,  from  a  passage  in 
Velleius  Paterculus,(i)  that  the  Germans,  when  nrst  they  became  known  to  the 
Romans,  were  wont  to  decide  all  contests  of  right  by  the  sword ;  for  when 
Quintilius  Yarns  endeavored  to  introduce  among  them  the  Eoman  laws  and 
method  of  trial,  it  was  looked  upon  (says  the  historian)  as  a  "norelfas  incognitas 
disciplince,  ut  solita  amis  decemi  jure  terminarentur"  And  among  the  antient 
Goths  in  Sweden  we  find  the  practice  of  judiciary  duels  established  upon  much 
the  same  footing  as  they  formerly  were  in  our  own  country,  (j*) 

This  trial  was  introduced  into  England,  among  other  i^orman  customs,  by 
William  the  Conqueror ;  but  was  only  used  in  three  cases,  one  military,  one 
criminal,  and  the  third  civil.  The  first  in  the  court  martial,  or  court  of  chivalry 
and  honour  ;(k)  the  second  in  appeals  of  felony,(Q  of  which  we  shall  speak  in 
*3381  *^®  ^^^  book;  and  the  third  upon  issue  joined  in  a  *writ  of  right, 
J  the  last  and  most  solemn  decision  of  real  property.  For  in  writs  of 
right  the  jus  proprietatiSy  which  is  frequently  a  matter  of  difficulty,  is  in  question ; 
but  other  real  actions  being  merely  questions  of  the  jus  possessionis,  which  are 
usually  more  plain  and  obvious,  our  ancestors  did  not  in  them  appeal  to  the 
decision  of  Providence.  Another  pretext  for  allowing  it  upon  these  final 
writs  of  right  was  also  for  the  sake  of  such  claimants  as  mi^ht  have  the  true 
right,  but  yet,  by  the  death  of  witnesses,  or  other  defect  of  evidence,  be  unable 
to  prove  it  to  a  jury.  But  the  most  curious  reason  of  all  is  given  in  the  Mir- 
ror,(m)  that  it  is  allowable  upon  warrant  of  the  combat  between  David  for  the 
people  of  Israel  of  the  one  party,  and  Goliath  foF  the  Philistines  of  the  other 
party;  a  reason  which  pope  Nicholas  I.  very  seriously  decides  to  be  inooncln- 
sive.(n)  Of  battle,  therefore,  on  a  writ  of  right,(o)  we  are  now  to  speak;  and 
although  the  writ  of  right  itself,  and  of  course  this  trial  thereof,  be  at  present 
much  disused,  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  curiosity,  at 


(#)  lost.  e.  M  2  Hawk.  P.  a  46. 

(*)SeI<LofDaeii,e.6.  («)C.8,|28. 

"   £.2,0.118.  I^)Deer€L  part2,eaiit.2,qu.ifC.2L 

Stienih.  de  jure  auun.  L 1,  o.  7.  (•)  Append.  No.L  { 6. 


% 


*  In  courts  of  law  in  general,  it  suffices  to  prove  a  fact  by  one  witness.  In  coorts  of 
equity  it  is  sometimes  otherwise,  and  two  witnesses  are  required.  Vide  post,  ch.  27  and 
note.-M^HiTTT. 

*  Now  abolished,  by  59  Geo.  III.  c.  46,  passed  in  consequence  of  a  defendant  having 
waged  his  battle  in  Ashford  vs,  Thornton,  1  £.  &  Aid.  405. — Stewart. 
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least  to  inqaire  into  :he  forms  of  this  proceeding  as  we  may  gatuer  them  from 
antient  aatbor8.(j}) 

The  last  trial  by  battle  that  was  waged  in  the  court  of  commoD  pleas  at 
Westminster  (though  there  was  afterwards(^)  one  in  the  court  of  chivah-y  in 
1681,  and  another  in  the  county  palatine  of  Durham(r)  in  1638)  was  in  the 
thirteenth  year  of  queen  Elizabeth,  a.d.  1571,  as  reported  by  Sir  James  Dyer,(5) 
and  was  held  in  Tothill  fields,  Westminster,  "  non  sine  magna  juris  consultorum 
perturbatione/'  saith  Sir  Henry  Spelman,(^)  who  was  himself  a  witness  of  the 
ceremony.     The  form,  as  appears  from  the  authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  writ  of  right  pleads  the  general  issue,  viz.,  that  he  hath 
more  right  to  hold  than  the  '''demandant  hath  to  recover,  and  offers  to  r^cooq 
prove  it  by  the  body  of  his  champion,  which  tender  is  accepted  by  the  *■ 
demandant ;  the  tenant  in  the  first  place  must  produce  his  champion,  who  by 
throwing  down  his  glove  as  a  gage  or  pledge  thus  vmges  or  stipulates  battle 
with  the  chah:ipion  of  the  demandant ;  who,  by  taking  up  the  gage  or  glove, 
stipulates  on  his  part  to  accept  the  challenge.  The  reason  why  it  is  waged  by 
champions  and  not  by. the  parties  themselves  in  civil  actions  is,  because  if  any 
party  to  tte  suil  dies,  the  8uit"*£5u8jt''a^afe'an^t)e  at  an^eniTTor  the  present,  and 
therefore  no  judgment  could  be  given  fbr  the  lands  in  question  if  either  of  the 
parties  were  slain  in  battle  :(t/)  and  also  that  no  person  might  claim  an  exemption 
trom  this  trial,  as  was  allowed  in  criminal  cases  where  the  battle  was  waged  in 
IMrson. 

A  piece  of  ground  is  then  in  due  time  set  out  of  sixty  feet  square,  enclosed 
with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court  of  com- 
mon pleas,  who  attend  there  in  their  scarlet  robes;  and  also  a  bar  is  prepared 
for  the  learned  sergeants-at-law.  When  the  court  sits,  which  ought  to  be  by 
sunrising,  proclamation  is  made  for  the  parties  and^ their  champion^,  who  are 
introduced  by  two  knights  and  are  dressecT  in  a  coat  of  armour,  with  red 
Bandals,  bare-legged  from  the  knee  downwards,  bare-headed,  and  with  bare 
arms  to  the  elbows.  The  weapons  allowed  them  are  only  batons  or  staves  of  , 
an  ell  long,  and  a  four-cornered  leathern  target;  so  that  death  very  seldom 
ensued  this  civil  combat.  In  the  court  military,  indeed,  they  fought  with  sword 
and  lance,  according  to  Spelman  and  Bushworth ;  as  likewise  in  France  only 
villeins  fought  with  the  buckler  and  baton,  gentlemen  armed  at  all  points.  And 
upon  this  and  other  circumstances,  the  president  Montesquieu(t;)  hath  with 
l^at  ingenuity  not  only  deduced  the  impious  custom  of*  private  duels  upon 
imaginary  points  of  honour,  bat  hath  also  traced  the  heroic  madness  of  knight- 
errantry  from  the  same  original  of  judicial  combats.     But  to  proceed. 

♦When  the  champions  thus  armed  with  batons  arrive  within  the  lists  r^oiA 
or  place  of  combat,  the  champion  of  the  tenant  then  takes  his  adver-  ^ 
3ary  by  the  hand  and  makes  oath  that  the  tenements  in  dispute  are  not  the 
right  of  the  demandant;  and  the  champioi^  of  the  demandant  then,  taking  the 
other  by  the  hand,  swears  in  the  same  manner  that  they  are ;  so  that  each 
champion  is,  or  ought  to  be,  thoroughly  persuaded  of  the  truth  of  the  cause  he 
fights  for.  Next,  an  oath  against  sorcery  and  enchantment  is  to  be  taken  by 
both  the  champions,  in  this  or  similar  form : — "  Hear  this,  ye  justices,  that  I 
have  this  day  neither  eat,  drank,  nor  have  upon  me,  neither  bone,  stone,  ne 
grass,  nor  any  enchantment,  sorcery,  or  witchcraft,  whereby  the  law  of  Grod 
may  be  abased  or  the  law  of  the  devil  exalted.  So  help  me  God  and  his 
saints." 

The  battle  is  thus  begun,  and  the  combatants  are  bound  to  fight  till  the  stars 
appear  in  the  evening;  and  if  the  champion  of  the  tenant  can  defend  himself  till 
the  stars  appear,  the  tenant  shall  prevail  in  his  cause ;  for  it  is  sufficient  for  him 
to  maintam  his  ground  and  make  it  a  drawn  battle,  he  being  already  in  posses- 
sion; but  if  victory  declares  itself  for  either  party,  for  him  is  judgment  finally 

M6UnTn.l.2,o.8.  YeLNat^Bm.fsA.^  iVb».  JTar.  tit  (•)  Dyer,  801. 

l'naipa(aif,t)|.221,(»dit1SU,)TMr4M)ok.    »  Uw.  IIL  holOM.lOS. 

fcli   r»nch,L.  421.   Dyer,301.   21iurt.»47.  {•)Oo.UtLaM.    I^yMriytf  At coMrtei^SOL 

(t)  Riuhw.  OoU.  ToL  2,  put  a,  foL  112.    19R7a.821  (•}  Sp.  k  b.  28,  o.  20»  22. 

(0Cro.Otf.  612. 
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pven.  This  vietory  may  arise  firom  the  death  of  either  of  the  champions ;  which, 
indeed,  hath  rarely  hi^fipened;  the- whole  ceremony,  to  say  the  truth,  hearing  a 
near  resemblance  to  certain  rude  athletic  diversions,  which  are  probably  derived 
from  this  original.  Or,  victory  is  obtained  if  either  champion  proves  recreant^ 
that  is,  yields,  and  pronounces  the  horriMe  word  of  craven;  a  word  of  disgrace 
and  obloquy  father  than  of  any  determinate  meaning.^ .  But  a  horrible  word 
it  indeed  is  to  the  vanquished  champion;  sintte,  as  a  punishment  to  him  for 
forfeiting  the  land  of  his  principal  by  pronouncing  that  shameful  word,  he  is 
condemned  as  a  recreant  amittere  liberam  legemyth&t  is,  to  become  infamous,  and 
not  to  be  accounted  liber  et  legaliB  homo ;  being  supposed  by  the  event  to  be 
proved  forsworn,  and  therefore  never  to  be  put  upon  a  jury  or  admitted  as  a 
witness  in  anv  cause. 

♦3411  *This  is  the  form  of  a  trial  by  battle;  a  trial  which  the  tenant  or 
J  defendant  in  a  writ  of  right  has  it  in  his  election  at  this  day  to  demand, 
and  which  was  the  only  decision  of  such  writ  of  right  after  the  Conquest,  till 
Henry  the  Second  by  consent  of  parliament  introduced  the  grand  amzej(w)  a 
peculiar  species  of  trial  by  jury  in  concurrence  therewith,  giving  the  tenant  his 
choice  of  either  the  one  or  the  other.  Which  example  of  discountenancing 
these  judicial  combats  was  imitated  about  a  century  afterwards  in  Prance,  by 
an  edict  of  Louis  the  Pious,  a.d.  1260,  and  soon  after  by  the  rest  of  Europe. 
The  establishment  of  this  alternative,  Glanv^,  xjhief  justice  to  Henry  the 
Second,  and  probably  his  adviser  herein,  considers  as  a  most  noble  improvement, 
as  in  fact  it  was,  of  the  law.(x) 

VI.  A  sixth  species  of  tnal  is  by  wager  of  law,^  vadiatio  UgiSy  as  the  foregoing 
is  called  wager  of  battle,  vadiatio  duelli;  because,  as  in  the  former  case,  the 
defendant  gave  a  pledge,  gage,  or  vadiuniy  to  try  the  cause  bjr  battle ;  so  here 
he  was  to  put  in  sureties  or  vadios  that  at  such  a  day  he  will  make  his  law, 
that  is,  take  the  benefit  which  the  law  has  allowed  him.(y)  For  our  ancestors 
considered  that  there  were  many  cases  where  an  innocent  man  of  good  credit 
might  be  overborne  by  a  multitude  of  false  witnesses,  and  therefore  established 
'this  species  of  trial,  by  the  oath  of  the  defendant  himself;  for  if  he  will  abso- 
lutely swear  himself  not  chargeable,  and  appears  to  be  a  person  of  reputation, 
he  shall  go  free  and  forever  acquitted  of  the  debt  or  other  cause  of  action. 
*S421  *Thi8  method  of  trial  is  not  only  to  be  found  in  the  codes  of  almost 
J  all  the  northern  nations  that  broke  in  upon  the  Roman  empire  and  esta- 
blished petty  kingdoms  upon  its  ruins  ;(£r)  but  its  original  may  also  be  traced 
as  far  back  as  the  Mosaical  law.    "  If  a  man  deliver  unto  his  neighbour  an  ass, 

(•)  Append.  No.  1. 1 «.  Wiui  infaU  et  inttreemdi  verhi,  guoi  in  on  vieU  hirfiUer 

(•)  EU  auiem  magna  owCm  r^aU  quoddam  henelUium,  wnalt  cmuecuiivum.    JBv  mquitate  item  maxima  prodOaeii 

elemeniia  prindpis,  de  condlio  procerum,  poptdis  induUum ;  Uaalit  itta  instttutio.    Jus  emm,  otcod  pott  multat  d  lonpat 

quo  vit$B  hominumy  et  status  inteffrUaU  tarn  eakibriier  eon-  t^ationee  vix  evincOur  per  dueaum,  per  bew:ficbm  ieUm 

euUtur, uL  retinendo auod  quit  pottidet  in  Ubtro  tenewiento  ooneHtutianit commadiut et aooderaUut eapeditur.  L.2,e.l. 


taUf  dueUt  ecuum  demnate  potttnt  hnminet  ainbiguum.    Ac        (y)  Co.  Lltt  295. 

per  hoc  eontingit,  intperdtta  et  prttmaturiB  morUt  uUimum        («)  Sp.  L.  b.  28»  o.  18.    Stternh.  dB/un  Awon.  1. 1,  «.  A. 

evadere  suf^idumt  vet  taUem  perennit  if\famitt  opprobrium     Feud.  i.l,Li,  10,  28. 

*The  word  **  craven"  has  an  obvious  and  intelligible  meaning  from  the  occasion  on 
which  it  is  employed.  It  is  of  Anglo-Saxon  derivation,  (crafian,)  and  means  to  cmtw,  to 
beg,  or  to  implore, — ^which  to  do  of  an  adversary  in  combat  was  held  to  be  cowardly  and 
dishonourable,  however  hopeless  the  oonilict,  in  the  age  of  chivalry.  See  Kendall's 
Argument  on  Trial  by  Battle,  143,  n. — Chitty. 

•The  right  to  wage  law  in  an  action  of  debt  on  simple  contract  still  exists.  See  Barry 
vs,  Robinson,  1  Bos.  &  Pul.  New  Rep.  297.  In  the  ease  of  King  vs.  Williams,  (2  B.  A  C. 
538,)  the  defendant  having  waged  his  law,  and  the  master  assigned  a  day  for  him  to 
come  in  and  perfect  it,  he  applied,  by  his  counsel,  to  the  court  to  assign  the  number  of 
compurgators  with  whom  he  should  come  to  perfect  it,  on  the  ground  that,  the  number 
being  uncertain,  it  was  the  duty  of  the  court  to  say  how  many  were  necessary;  but  the 
court,  being  disinclined  to  assist  the  revival  of  this  obsolete  mode  of  trial,  refused  the 
application,  and  left  the  defendant  to  bring  such  number  as  he  should  be  advised  were 
sufficient ;  and  observed,  that  if  the  plaintiff  were  not  satisfied  with  the  number  brought, 
the  objection  would  be  open  to  him,  and  then  the  court  would  hear  both  sides.  The 
defendant  afterwards  prepared  to  bring  eleven  compurgators;  but  the  plaintiff  aban- 
doned the  action.    2  B.  A  C.  538.    4  Dowl.  A  Ryl.  3.— Chitty. 

Abolished  by  3  &  4  W.  fV.  c.  42,  *.  13.— Stkwabt. 
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or  an  ox,  or  a  sheep,  or  any  beast,  to  keep ;  and  it  die,  or  be  hurt,  or  driven 
avray,  no  man  seeing  it;  then  shall  an  oath  of  the  Lord  be  between  them  both, 
that  he  hath  not  put  his  hand  unto  his  neighbour's  soods ;  and  the  owner  of  it 
shall  accept  thereof,  and  he  shall  not  make  it  good,  (a)  We  shall  likewise  be 
able  to  discern  a  manifest  resemblance  between  this  species  of  trial,  and  the 
canonical  purgation  of  the  popish  clergy  when  accused  of  any  capital  crime. 
The  defendant  or  person  accused  was  in  both  cases  to  make  oath  of  his  own 
innocence,  and  to  produce  a  certain  number  of  compurgators,  who  swore  they 
believed  his  oath.  Somewhat  similar  also  to  this  is  the  sacramentum  decisianis, 
or  the  voluntary  and  decisive  oath  of  the  civil  law  ;(6)  where  one  of  the  parties 
to  the  suit,  not  being  able  to  prove  his  charge,  offers  to  refer  the  decision  of  thn' 
4^u8e  to  the  oath  of  his  adversary ;  which  the  adversary  was  bound  to  accept, 
or  tender  the  same  proposal  back  again ;  otherwise  the  whole  was  taken  as  con- 
fessed by  him.  But,  though  a  custom  somewhat  similar  to  this  prevailed  for- 
merly in  the  city  of  London,(c)  yet  in  general  the  English  law  does  not  thus, 
like  the  civil,  reduce  the  defendant,  in  case  he  is  in  the  wrong,  to  the  dilemma 
of  either  confession  or  perjury :  but  is  indeed  so  tender  of  permitting  the  oath 
to  be  taken,  even  upon  the  defendant's  own  request,  that  it  allows  it  only  in  a 
very  few  cases,  and  in  those  it  has  also  devised  other  collateral  remedies  for  the 
partv  injured,  in  which  the  defendant  is  excluded  from  his  wager  or  law. 

'''The  manner  of  waging  and  making  law  is  this.  He  that  has  wa^ed,  fj^qao 
or  given  security,  to  make  his  law,  brings  with  him  into  court  eleven  of  *■* 
his  neighbours :  a  custom  which  we  find  particularly  described  so  early  as  in 
the  league  between  Alfi*ed  and  Guthrun  the  Dane  }(d)  for  by  the  old  Saxon  con- 
stitution every  man's  credit  in  courts  of  law  depended  upon  the  opinion  which 
his  neighbours  had  of  his  veracity.  The  defendant,  then  standing  at  the  end  of 
the  bar,  is  admonished  by  the  judges  of  the  nature  and  danger  of  a  false  oath.(^) 
And  if  he  still  persists,  he  is  to  repeat  this  or  the  like  oath  : — "  Hear  this,  ye  jus- 
tices, that  I  do  not  owe  unto  Richard  Jones  the  sum  of  ten  pounds,  nor  any 
penny  thereof,  in  manner  and  form  as  the  said  Richard  hath  aeclared  against 
me.  So  help  me  God."  And  thereupon  his  eleven  neighbours,  or  compurga- 
tors, shall  avow  upon  their  oaths  that  they  believe  in  their  consciences  that 
he  eaith  truth ;  so  that  himself  must  be  sworn  de  fidditaUy  and  the  eleven  de 
creduLitate,(J)  It  is  held  indeed  by  later  authorities,^)  that  fewer  than  eleven 
compurgators  will  do :  but  Sir  Edward  Coke  is  positive  that  there  must  be  this 
nomoer ;  and  his  opinion  not  only  seems  founded  upon  better  authority,  but  also 
upon  better  reason :  for,  as  wager  of  law  is  equivalent  to  a  verdict  in  the  de- 
fendant's favour,  it  ought  to  be  established  by  the  same  or  equal  testimony, 
namely,  by  the  oath  of  twelve  men.  And  so  indeed  Glanvil  expresses  it,(AJ 
^^jurabit  duodecima  manu:"  and  in  9  Henry  III.,  when  a  defendant  in  an  action 
of  debt  waged  his  law,  it  was  adjudged  by  the  court  ^*  quod  defendat  se  duodecima 
manu"(i)  Thus,  too,  in  an  author  of  the  age  of  Edward  the  Fir8t,(A:)  we  read, 
<<  adjudicahitur  reus  ad  legem  suam  duodecima  manu,"  And  the  antient  treatise, 
entitled,  Dyversite  des  courts,  expressly  confirms  Sir  Edward  Coke's  opinion.(i) 

*It  must  be  however  obsei'ved,  that  so  long  as  the  custom  continued  ^  ^o^ 
of  producing  the  secta,  the  suit,  or  witnesses  to  give  probability  to  the  »■ 
plaintiff's  demand,  (of  which  we  spoke  in  a  former  chapter,)  the  defendant  was 
not  put  to  wage  his  law  unless  the  secta  was  first  produced  and  their  testimony 
was  found  consistent.  To  this  purpose  speaks  magna  carta,  c.  28.  ^^NuUus  hdU 
Uvus  de  cceiero  ponat  aHiquem  ad  legem  manifestam,"  (that  is,  wager  of  battle,)  "  nee 
ad  juramentum,"  Tthat  is,  wager  of  law,)  "  simplici  loquela  sua,"  (that  is,  merely  by 
his  count  or  declaration,)  <<  sine  testibus  flddibus  ad  hoc  inductis"  Which  Reta 
thus  explains  :(m)  <<  si  petens  sectam  produocerit,  et  Concordes  inveniantur,  tunc  reus 
potent  widiare  legem  stuim  contra  petentem  et  contra  sectam  suam  prolatam ;  sed  si 

)  Exod.  zxU.  10.  (»)  L.X  e.  9. 

)  Cod.  4, 1, 13.  M  flfi.  Abr.  tit  %,  78. 

)  Bro.  Abr.  tit.  Zry  g^o*^.  77.  (*}  Hengham  magna,  o.  6. 

)Qtf.Z,  Wilk.  L  L.  Angl.  Auh.  (<)  Tlcnmntavif^wluya 


)  BtUL  682.  Us  enUndrt  «n  kmr  cofueien*  qv\  H  ditoyi  toiar,    m  »*, 

SOo.IittSBft.  edit.  1634. 

|r) 2 Yentr.  17L  ir)L.  2,cm. 
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secta  variabilis  inveniatur,  extunc  non  tenebitur  legem  vadiare  contra  sectam  Ulatn,'* 
It  is  true,  indeed,  that  Fleta  expressly  limits  the  number  of  compurgators  to  bo 
only  double  to  that  of  the  secta  produced ;  "  ut  si  duos  vel  tres  testes  prodtixerit 
ad  probandum,  oportet  quod  defensio  fiat  per  qnatuor  vel  per  sex ;  ita  quod  pro  quo- 
libet  teste  duos  producat  juratoreSf  usque  ad  duodecim :"  so  that  according  to  thi«* 
doctrine  the  eleven  compurgators  were  only  to  be  produced,  but  not  all  of  them 
sworn,  unless  the  secta  consisted  of  six.  But  though  this  might  possibly  be  the 
rule  till  the  production  of  the  secta  was  generally  disused,  since  that  time  the 
duodecima  manus  seems  to  have  been  generally  required.(n) 

In  the  old  Swedish  or  Gothic  constitution,  wager  of  law  was  not  only  per- 
mitted,  as  it  still  is  in  criminal  cases,  unless  the  fact  be  extremely  clear  against 
the  pri8oner,(o)  but  was  also  absolutely  required,  in  many  civil  cases :  which  an 
author  of  their  own(^)  very  justly  charges  as  being  the  source  of  frequent  per- 
juiy.  This,  he  tells  us,  was  owing  to  the  popish  ecclesiastics,  who  introduced 
this  method  of  purgation  from  their  canon  law,  and,  having  sown  a  plentiful 
*S451  ^^^P  ^^  oaths  *in  all  judicial  proceedings,  reaped  afterwards  an  ample 
-»  harvest  of  perjuries :  for  perjuries  were  punished  in  part  by  pecuniary 
fines,  payable  to  the  coffers  of  the  church.  But  with  us  in  England  wager  of 
law  is  never  required;  and  is  then  only  admitted  where  an  action  is  brought 
upon  such  matters  as  may  be  supposed  to  be  privately  transacted  between  the 
parties,  and. wherein  the  defendant  may  be  presumed  to  have  made  satisfaction 
withdfut  being  able  to  prove  it.  Therefore  it  is  only  in  actions  of  debt  upon 
simple  contract,  or  for  amercement,^  in  actions  of  detinue,  and  of  account,  where 
the  debt'  may  have  been  paid,  the  goods  restored,  or  the  account  balanced,  with- 
out any  evidence  of  either ;  it  is  only  in  these  actions,  I  saV;  that  the  defendant 
is  admitted  to  wage  his  law  i{q)  so  that  wager  of  law  lieth  not,  when  there  is 
any  specialty  (as  a  bond  or  deed)  to  charge  the  defendant,  for  that  would  be 
cancelled,  if  satisfied )  but  when  the  debt  groweth  by  word  only :  nor  doth  it 
lie  in  an  action  of  debt,  for  arrears  of  an  account  settled  by  auditors  in  a  former 
aiCtion.(r)  And  by  such  wager  of  law  (when  admitted)  the  plaintiff  is  per- 
petually barred ;  for  the  law,  in  the  simplicity  of  the  antient  times,  presumed 
that  no  one  would  forswear  himself  for  any  worldly  thing.(«)  Wager  of  law 
however,  lieth  in  a  real  action,  where  the  tenant  alleges  he  was  not  legally  sum- 
moned to  appear,  as  well  as  in  mere  personal  contracts.  (<) 

A  man  outlawed,  attainted  for  false  verdict,  or  for  conspiracy  or  perjury,  or 
otherwise  become  infamous,  as  by  pronouncing  the  horrible  word  in  a  trial  by 
battle,  shall  not  be  permitted  to  wage  his  law.  Neither  shall  an  infant  under 
the  age  of  twenty-one,  for  he  cannot  be  admitted  to  his-  oath ;  and  therefore, 
on  the  other  hand,  the  course  of  justice  shall  flow  equally,  and  the  defendant, 
where  an  infant  is  .plaintiff,  shall  not  wage  his  law.  But  a  feme-covert,  when 
joined  with  her  husband,  may  be  admitted  to  wage  her  law,  and  an  alien  shall 
do  it  in  his  own  language.(u) 

♦3461  *^*  ^®  moreover  a  rule,  that  where  a  man  is  compellable  by  law  to  do 
^  any  thing  whereby  he  becomes  creditor  to  another,  the  defendant  in 
that  case  shall  not  be  permitted  to  wage  his  law ;  for  then  it  would  be  in  the 
power  of  any  bad  man  to  run  in  debt  first  against  the  inclinations  of  his  creditor, 
and  afterwards  to  swear  it  away.  But  where  the  plaintiff  hath  given  voluntary 
credit  to  the  defendant,  there  he  may  wage  his  law;  for  by  giving  him  such 
credit  the  plaintiff  has  himself  borne  testimony  that  he  is  one  whose  character 
may  be  trusted.  Upon  this  principle  it  is  that  in  an  action  of  debt  against  a 
prisoner  by  a  gaoler  for  his  victuals,  the  defendant  shall  not  wage  his  law ;  for 
the  gaoler  cannot  refuse  the  prisoner,  and  ought  not  to  suffer  bim  to  perish  for 
want  of  sustenance.  But  otherwise  it  is  for  the  board  or  diet  of  a  man  at  liberty. 
In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the  defendant  cannot 


(•)  Bro.  Abr.  tit  ley  gagtr,  9.  (•>)  10  Rep.  108. 

(•)  Mod.  Do.  lllat.  zxxUl.  22«  (•)  Od.  UVL  S0& 

(P>)  Btiernbook,  dt  jmt  Amom.  L  1,  e.  9.  <<)  Pinch,  L.  4S 

(ff)  Co.  Litt.  2d6.  (»)  Oo.Litt.8M 


'  In  a  court  not  of  record ;  for  if  the  amercement  were  imposed  by  a  court  of  record, 
Ihe  defendant  could  not  wage  his  law.    Co.  Litt.  295,  a.-~CoLiU]K«. 
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wage  his  law,  because  tbe  plaintiff  is  compellable  to  be  his  attorney.  And  so, 
if*  a  servant  be  retained  according  to  the  statute  of  labourers,  5  Bliz.  c.  4,  which 
obliges  all  single  persons  of  a  certain  age,  and  not  having  other  visible  means 
of  livelihood,  to  go  out  to  service ;  in  an  action  of  debt  for  the  wages  of  such  a 
servant  the  master  shall  not  wage  his  law,  because  the  plaintiff  was  compellable 
to  serve.  But  it  had  been  otherwise  had  the  hiring  been  by  special  contract, 
and  not  according  to  the  statute.(M?) 

In  no  case  where  a  contempt,  trespass,  deceit,  or  any  injury  toith  force  is 
alleged  against  the  defendant,  is  he  permitted  to  wage  his  law  :(x)  for  it  is  im- 
possible to  presume  he  has  satisfied  the  plaintiff  his  demand  in  such  cases  where 
damages  are  uncertain  and  lefl  to  be  assessed  by  a  jury.  Nor  will  the  law 
tiust  the  defendant  with  an  oath  to  discharge  himself  where  the  private  injury 
is  coupled  as  it  were  with  a  public  crime,  that  of  force  and  violence ;  which 
would  be  equivalent  to  the  purgation-oath  of  the  civil  law,  which  ours  has  so 
justly  rejected. 

♦Executors  and  administrators,  when  charged  for  the  debt  of  the  de-  r*oAn 
ceased,  shall  not  be  admitted  to  wage  their  law  :(y)  for  no  man  can  with  *■ 
a  safe  conscience  wage  law  of  another  man's  contract ;  that  is,  swear  that  he 
never  entered  into  it,  or  at  least  that  he  privately  discharged  it.  The  king 
also  has  Ijis  prerogative ;  for  as  all  wager  of  law  imports  a  reflection  on  the 
plaintiff  for  dishonesty,  therefore  there  shall  be  no  such  wager  on  actions 
brought  by  him. (2)  And  this  prerogative  extends  and  is  communicated  to  his 
debtor  and  accomptant,  for  on  a  writ  of  quo  minus  in  the  exchequer  for  a  debt 
on  simple  contract,  the  defendant  is  not  allowed  to  wager  his  law. (a) 

Thus  the  wager  of  law  was  never  permitted  but  where  the  defendant  bore  a 
feir  and  unreproachable  character :  and  it  also  was  confined  to  such  cases  where 
a  debt  might  be  supposed  to  be  discharged,  or  satisfaction  made  in  private, 
without  any  witnesses  to  attest  it :  and  many  other  prudential  restrictions 
accompanied  this  indulgence.  But  at  length  it  was  considered  that  (even  under 
all  its  restrictions)  it  threw  too  great  a  temptation  in  the  way  of  indigent  or 
profligate  men )  and  therefore,  by  degrees,  new  remedies  were  devised,  and  new 
forms  of  action  were  introduced,  wherein  no  defendant  is  at  liberty  to  wage  his 
law.  So  that  now  no  plaintiff  need  at  all  apprehend  any  danger  from  the 
hardiness  of  his  debtor's  conscience,  unless  he  voluntarily  chooses  to  rely  on 
his  adversary's  veracity  by  bringing  an  obsolete  instead  of  a  modern  action. 
Therefore,  one  shall  hardly  hear  at  present  of  an  action  of  debt  brought  upon  a 
simple  contract;  that  being  supplied  by  an  action  of  trespass  on  the  case  for  the 
breach  of  a  promise,  br  assumpsit ;  wherein,  though  the  specific  debt  cannot  be 
recovered,  yet  damages  may,  equivalent  to  the  specific  debt.  And,  this  beiilg 
an  action  of  trespass,  no  law  can  be  waged  therein.  So,  instead  of  an  action 
of  detinue  to  recover  the  very  thing  detained,  an  action  of  trespass  on  the  case 
in  trover  and  conversion  is  usually  brought;  *wherein,  though  the  horse  r*Q4w 
or  other  specific  chattel  cannot  be  had,  yet  the  defendant  shall  pay  ^ 
damages  for  the  conversion  equal  to  the  value  of  the  chattel;  and  for  this 
tre6])as8  also  no  wager  of  law  is  allowed.  In  the  room  of  actions  of  accounty  a 
bill  in  equity  is  usually  filed,  wherein,  though  the  defendant  answers  upon  his 
oath,  yet  such  oath  is  not  conclusive  to  the  plaintiff,  but  he  may  prove  every 
article  by  other  evidence,  in  contradiction  to  what  the  defendant  has  sworn. 
So  that  wager  of  law  is  quite  out  of  use^  being  avoided  by  the  mode  of  bringing 
the  action ;  but  still  it  is  not  out  of  force.  And  therefore,  when  a  new  statute 
inflicts  a  penalty,  and  gives  an  action  of  debt  for  recovering  it,  it  is  usual  to  add, 
in  which  no  wager  of  law  shall  be  allowed:  otherwise  a  hardy  delinquent 
might  escape  any  penalty  of  the  law,  by  swearing  he  had  never  incurred,  or  else 
had  discharged  it. 

These  si>  "species  of  trials  that  we  have  considered  in  the  present  chapter 
are  only  had  m  certain  special  and  eccentrical  cases ;  where  the  trial  by  thu 

(••)0o.  Lttt  296.  m  Flnoh,  L.  628. 

?•)  Ibid.    Rajrm.  386.  («)  Ca  Utt  296 
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country,  per  pais,  or  by  jury  would  not  be  so  proper  or  effectual.  In  the  next 
chapter  we  shall  consider  at  large  the  nature  of  that  principal  criterion  of 
trutn  in  the  law  of  England. 


CHAPTEK  XXIII. 
OF  THE  TRIAL  BY  JURY. 


*3491  *The  subject  of  our  next  inquiries  will  be  the  nature  and  method  of 
^  the  trial  by  jury;  called  also  the  tTisA  per  pais,  or  by  the  country:  a  trial 
that  hath  been  used  time  out  of  mind  in  this  nation,  and  seems  to  have  been 
coeval  with  the  firat  civil  government  thereof  Some  authors  have  endeavoured 
to  trace  the  original  of  juries  up  as  high  as  the  Britons  themselves,  the  first 
inhabitants  of  our  island;  but  certain  it  is  that  they  were  in  use  among  the 
earliest  Saxon  colonies,  their  institution  being  ascribed  by  bishop  Nichol8on(a) 
to  Woden  himself,  their  great  legislator  and  captain.  Hence  it  is,  tlyt  we  may 
find  traces  of  juries  in  the  laws  of  all  those  nations  which  adopted  the  feodal 
system,  as  in  6ermany,  France,  and  Italy ;  who  had  all  of  them  a  tribunal  com- 
posed of  twelve  good  men  and  true, "  boni  homines"  usually  the  vassals  or  tenants 
of  the  lord,  being  the  equals  or  peers  of  the  parties  litigant;  and,  as  the  lord's 
vassals  judged  each  other  in  the  lord's  courts,  so  the  king's  vassals,  or  the  loi-ds 
themselves,  judged  each  other  in  the  king's  court.(6)  In  England  we  find  actual 
mention  of  them  so  early  as  the  laws  of  king  Ethelred,  and  that  not  as  a  new 
invention. (c)  Stiernhook(d)  ascribes  the  invention  of  the  jury,  which  in  the 
Teutonic  language  is  denominated  nembdu,  to  Regner,  king  of  Sweden  and  Den- 
mark, who  was  cotemporary  with  our  king  Egbert.  Just  as  we  are  apt  to  impute 
♦3501  ^^®  invention  of  this,  and  some  *other  pieces  of  juridical  polity,  to  the 
J  superior  genius  of  Alfred  the  Great ;  to  whom,  on  account  of  his  having 
done  much,  it  is  usual  to  attribute  every  thing ;  and  as  the  tradition  of  antient 
Greece  placed  to  the  account  of  their  own  Hercules  whatever  achievement  was 
performed  superior  to  the  ordinary  prowess  of  mankind.  Whereas  the  truth 
seems  to  be,  that  this  tribunal  was  universally  established  among  all  the  northern 
nations,  and  so  interwoven  in  their  very  constitution,  that  the  earliest  accounts 
of  the  one  give  us  also  some  traces  of  the  other .^  Its  establishment  however 
2!bd  use,  in  this  island,  of  what  date  soever  it  be,  though  for  a  time  greatly  im- 
}»aired  and  shaken  by  the  introduction  of  the  Norman  trial  by  battle,  was  always 
so  highly  esteemed  and  valued  by  the  people,  that  no  conquest,  no  change  of 
government,  could  ever  prevail  to  abolish  it.  In  magna  carta  it  is  more  than 
once  insisted  on  as  the  principal  bulwark  of  our  liberties;  but  especiall}"^  by 
«'.hap.  29,  that  no  freeman  shall  be  hurt  in  either  his  person  or  property ;  <'  nisi 
per  legale  judicium  parium  suorum  vel  per  legem  terrce"  A  privilege  which  is 
couched  in  almost  the  same  words  with  that  of  the  emperor  Conrad",  two  hun- 
dred years  before  :(e)  "  nefiio  beneficium  suum  perdat,  nisi  secundum  consuetudinem 
antecessorum  nostrorum  etper  judicium  parium  suorum"  And  it  was  ever  esteemed, 
)n  all  countries,  a  privilege  of  the  highest  and  most  beneficial  nature. 

But  I  will  not  misspend  the  reader's  time  in  fruitless  encomiums  on  this 
method  of  trial ;  but  shall  proceed  to  the  dissection  and  examination  of  it  in  all 
Its  parts,  from  whence  indeed  its  highest  encomium  will  arise;  since,  the  more 
it  is  searched  into  and  understood,  the  more  it  is  sure  to  be  valued.  And  this  is 
tt  species  of  knowledge  most  absolutely  necessary  for  every  gentleman  in  the 

(•)  Dt  Jure  SasBonuMf  p.  12.  (*)  De  jure  Sueonum,  1. 1,  o.  4. 

(ft)  8p.  L.  b.  80,  c.  18.    QipauL2Aid.piLAJt,  219, 0.2.  (•)  LL.  Longob.  L  li,  t.  S,  H  ^ 

(•)  Wilk.  LL.  Angl  Sa*.\l1, 

^  The  Athenians,  according  to  Sir  Wm.  Jod*«,  had  trials  by  jury.    Sir  Wm.  Jones  on 
f)ailment,  74. — Chittt. 
2i2 


Digitized  by  VjOOQ IC 


Chap.  23.]  PEIVATE  WEOXGS.  35(? 

kingdom :  as  well  because  he  may  be  freqaently  called  upon  to  determine  in  this 
capacity  the  rights  of  others,  his  fellow-subjects,  as  because  his  own  property, 
his  liberty,  and  his  life,  depend  upon  maintaining,  in  its  legal  force,  the  consti- 
tutional trial  by  jury. 

♦Trials  by. jury  in  civil  causes  are  of  two  kinds;  extraordinary  and    r*Q5i 
ordinary.    The  extraordinary  I  shall  only  briefly  hint  at,  and  confine    ^ 
the  main  of  my  observations  to  that  which  is  more  usual  and  ordinary. 

The  first  species  of  extraordinary  trial  by  jury  is  that  of  the  grand  assize,  which 
was  instituted  by  king  Henry  the  Second  in  parliament,  as  was  mentioned  in 
the  preceding  chapter,  by  way  of  alternative  offered  to  the  choice  of  the  tenant 
or  defendant  in  a  writ  of  right,  instead  of  the  barbarous  and  unchristian  custom 
of  duelling.  For  this  pui*pose  a  writ  de  magna  assisa  eligenda  is  directed  to  the 
8heriff,(/)  to  return  four  knights,  who  are  to  elect  and  choose  twelve  others  to 
be' joined  with  them,  in  the  manner  mentioned  by  Glanvil;(^)  who,  having  pro- 
bably advised  the  measure  itself,  is  more  than  usually  copious  in  describing  it; 
and  these,  aU  together,  form  the  grand  assize,  or  great  jury,  which  is  to  liy  the 
matter  of  right,  and  must  now  consist  of  sixteen  jurors.(A)* 

Another  species  of  extraordinary  juries  is  the  jury  to  try  an  attaint;  which 
is  a  process  commenced  against  a  former  jury,  for  bringing  in  a  false  verdict ; 
of  wbich  we  shall  speak  more  largely  in  a  subsequent  chapter.  At  present  i 
shall  only  observe,  that  this  jury  is  to  consist  of  twenty-four  of  the  best  meo 
in  the  county,  who  are  called  the  grand  yiry  in  the  attaint,  to  distinguish  them 
from  the  first  or  petit  jury;  and  these  are  to  hear  and  try  the  goodness  of  the 
former  verdict.* 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I  shall  pursue  the  same 
method  in  considering  it,  that  I  set  out  with  in  explaining  the  nature  of  prose- 
cuting actions  in  general,  viz.,  by  following  the  order  and  course  of  the  pro 
eeedings  themselves,  as  the  most  clear  and  perspicuous  way  of  treating  it. 

♦When  therefore  ah  issue  is  joined,  by  these  words, "  and  this  the  said  r^oc.* 
A.  prays  may  be  inquired  of  by  the  country,"  or,  "  and  of  this  he  puts  L 
himself  upon  the  country, — ^and  the  said  B.  does  the  like,"  the  court  awards  a 
writ  of  venire  facias  upon  the  roll  or  record,  commanding  the  sheriff  "that  he 
cause  to  come  herey  on  such  a  day,  twelve  free  and  lawful  men,  liberos  et  Ugales 
homines,  of  the  body  of  his  county,  by  whom  the  truth  of  the  matter  may  bo 
better  known,  and  who  are  neither  of  kin  to  the  aforesaid  A.  nor  the  aforesaid 
B.,  to  recognise  the  truth  of  the  issue  between  the  said  parties."(i)  And  such 
writ  was  accordingly  issued  to  the  sheriff. 

Thus  the  cause  stands  ready  for  a  trial  at.  the  bar  of  the  court  itself;  for  all 
trials  were  there  antiently  had,  in  actions  which  were  there  firet  commenced; 
which  then  never  happened  but  in  matters  of  weight  and  consequence,  all  trifling 
suits  being  ended  in  the  court-baron,  hundred,  or  county  courts :  and  indeed  all 
causes  of  great  importance  or  difficulty  are  still  usually  retained  upon  motion, 
to  be  tried  at  the  bar  in  the  superior  courts.  But  when  the  usa^e  be^an  to 
bring  actions  of  any  trifling  value  in  the  courts  of  Westminster  hall,  it  was 
found  to  be  an  intolerable  burdd  to  compel  the  parties,  witnesses,  and  jurors 
to  come  from  Westmoreland  perhaps  or  Cora  wall,  to  try  an  action  of  assault 
at  Westminster.  A  practice  therefore  very  early  obtamed,  of  continuing  tho 
cause  from  term  to  term,  in  the  court  above,  provided  the  justices  in  eyre  did 

(0  F.  N.  B.  4.  (A)  Finch,  L.  412.    1  Leon.  808. 

i»)  L.  2,  c.  11, 12.  (<)  Append.  No.  III.  f  4. 

*  It  seems  not  to  be  ascertained  that  any  specific  number  above  twelve  is  absolutely 
necessary  to  constitute  the  grand  assize;  but  it  is  the  usual  course  to  swear  upon  it  the 
four  knights  and  twelve  others.    Viner,  Trial,  Xe. 

See  the  proceedings  upon  a  writ  of  right  before  the  sixteen  recognitors  of  the  grand 
assize,  in  3  Wils.  541. — Chitty. 

As  the  writ  of  right  has  been  abolished,  this  mode  of  trial  can  no  longer  be  resorted 
to. — Stewart. 

•  But,  by  Stat.  6  Geo.  IV.  c.  50,  s.  60,  this  kind  of  trial  by  jury  is  abolished,  and  a  juror 
for  such  an  ofifence  may  be  proceeded  against  by  way  of  indictment  or  information. — 
Stcitabt. 
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not  previously  come  into  the  county  where  the  cause  of  action  arose  ;(^*)  and 
if  it  happened  that  thejr  arrived  there  within  that  interval,  then  the  cause  was 
removed  from  the  jurisdiction  of  the  justices  at  Westminster  to  that  of  the 
justices  in  eyre.  Afterwards,  when  the  justices  in  eyre  were  superseded  by  the 
modern  justices  of  assize,  (who  came  twice  or  thrice  in  the  year  into  the  several 
^ocq  -I  counties,  ad  capiendas  assisas,  to  take  or  try  writs  of  assize,  of  mort  d*an- 
-I  cestor,  novel  disseisin,  nuisance,  *and  the  like,)  a  power  was  superadded 
by  statute  Westm.  2, 13  Edw.  I.  c.  30,  to  these  justices  of  assize  to  try  common 
issues  in  trespass,  and  other  less  important  suits,  with  direction  to  return  them 
(when  tried)  into  the  court  above,  where  alone  the  judgment  should  be  given. 
And  as  only  the  trial,  and  not  the  determination,  of  the  cause,  was  now  intended 
to  be  had  in  the  court  below,  therefore  the  clause,  of  nisi  prius  was  left  out  of  the 
conditional  contimiances  befbre  mentioned,  and  was  directed  by  the  statute  to  be 
inserted  in  the  writs  of  venire  facias ;  that  is,  "that  the  sheriff  should  cause  the 
jurors  to  come  to  Westminster  (or  wherever  the  king's  court  should  be  held)  on 
such  a  day  in  Easter  and  Michaelmas  Terms;  nisi  prius,  unless  before  that. day 
the  justices  assigned  to  take  assizes  ehaU  come  into  his  said  county."  By  virtue 
of  which  the  sheriff  returned  his  jurors  to  the  court  of  the  justices  of  assize, 
which  was  sure  to  be  held  in  the  vacation  before  Easter  and  Michaelmas  Terms; 
and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision  ^principally  because,  as  the  sheriff 
made  no  return  of  the  jury  to  the  court  at  Westminster,  the  parties  were  igno- 
rant who  they  were  till  they  came  upon  the  trial,  and  therefore  were  not  ready 
with  their  challenges  or  exceptions.  For  this  reason,  by  the  statute  42  Edw. 
III.  c.  11,  the  method  of  trials  by  nisi  prius  was  altered;  and  it  was  enacted  that 
no  inquests  (except  of  assize  and  gaol-delivery)  should  be  taken  by  writ  of  nisi 
prius,  till  after  the  sheriff  had  returned  the  names  of  the  jurors  to  the  court 
above.  So  that  now  in  almost  eveiy  civil  cause  the  clause  of  nisi  prius  is  left 
out  of  the  writ  of  venire  facias,  which  is  the  sheriff's  warrant  to  warn  the  iury ; 
and  is  inserted  in  another  part  of  the  proceedings,  as  we  shall  see  presently. 

For  now  the  course  is,  to  make  the  sheriff's  venire  returnable  on  the  last  return 
of  the  same  term  wherein  issue  is  joined,  viz.,  Hilary  or  Trinity  Terms;  which, 
from  the  making  up  of  the  issues  therein,  are  usually  called  issuable  terms.  And 
lie  returns  the  names  of  the  jurors  in  a  panel  (a  little  pane,  or  oblong  piece  of 
♦3541  P*'*^^"^®^^)  annexed  to  the  writ.  This  jury  *is  not  summoned,  and 
J  therefore,  not  uppearing  at  the  day,  must  unavoidably  make  default. 
For  which  reason  a  compulsive  process  is  now  awarded  against  the  jurors,  called 
in  the  common  pleas  a  writ  of  nabeas  corpora  juratorum,  and  in  the  king's  bench 
a  distringas,  commanding  the  sheriff  to  have  their  bodies  or  to  distrain  them  by 
their  lands  and  goods,  that  they  may  appear  upon  the  day  appointed.  The  entry 
therefore  on  the  roll  or  record  is,(A)  "  that  the  jury  is  respited,  through  defect 
of  the  iurors,  till  the  first  day  of  the  next  term,  then  to  appear  at  Westminster; 
unless  before  that  time,  viz.,  on  Wednesday  the  fourth  of  March,  the  justices  of 
our  lord  the  king,  appointed  to  take  assizes  in  that  county,  shall  have  come  to 
Oxford,  that  is,  to  the  place  assigned  for  holding  the  assizes."  And  thereupon 
the  writ  commands  the  sheriff  to  have  their  bodies  at  Westminster  on  the  said 
first  day  of  next  term,  or  before  the  said  justices  of  assize,  if  before  that  time 
they  come  to  Oxford ;  viz.,  on  the  fourth  of  March  aforesaid.  And,  as  the  judges 
are  sure  to  come  and  open  the  circuit  commissions  on  the  day  mentioned  in  the 
writ,  the  sheriff  returns  and  summons  the  jury  to  appear  at  the  assizes,  and 
there  the  trial  is  had  before  the  justices  of  assize  and  nisi  prius:  among  whom 
(as  hath  been  8aid)(/)  are  usually  two  of  the  judges  of  the  courts  of  Westmin- 
ster, the  whole  kingoom  being  divided  into  six*  circuits  for  this  purpose.*    And 

Jf)  Semper  ddbaur  diet  pearUbut  ah  jusUdariit  de  6aiioo^  (*)  Append.  No.  II.  |  ii 

» tali  crmditioM,  **  niti  juttieiarii  itinerante$  prim  vom-  (*)  8m  pace  69. 

H^tadpartwitUuP  BiMt  L  8,  tr.  1,  o.  11,  {  8. 

•  Now  seven. — Stbwart. 

*  These  several  writs,  generallv  called  the  "  Jury  Process,"  are  now,  however,  abolished, 
Mid  the  jurors  are  summoned  bj  the  sheriff  for  the  commission-day,  in  virtue  of  a  pro- 
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thus  we  may  observe  that  the  trial  of  common  issues,  at  nisi  prius,  which  was 
in  its  original  only  a  collateral  incident  to  the  original  business  of  the  justices 
of  assize,  is  now,  by  the  various  revolutions  of  practice,  become  their  principal 
civil  employment ;  hardly  any  thing  remaining  in  use  of  the  real  assizes  but 
the  name. 

If  the  sheriff  be  not  an  indifferent  person ;  as  if  he  be  a  party  in  the  suit,  or 
be  related  by  either  blood  or  affinity  to  either  of  the  parties,  he  is  not  then 
trosted  to  return  the  jury,  but  the  venire  shall  be  directed  to  the  coroners,  who 
in  this,  as  in  many  other  instances,  are  the  substitutes  of  the  sheriff,  to  execute 
process  when  he  is  deemed  an  improper  person.  If  any  exception  lies  to  the 
coroners,  the  venire  shall  be  directed  to  two  clerks  of  the  court,.or  two  r+ocr 
persons  of  the  county  *named  by  the  court,  and  sworn. (m)  And  these  ^ 
two,  who  are  called  elisors,  or  electors,  shall  indifferently  name  the  jury,  and 
their  return  is  final ;  no  challenge  being  allowed  to  their  array. 

Let  us  now  pause  a  while,  and  observe  (with  Sir  Matthew  Hale)(n)  in  these 
first  preparatory  stages  of  the  trial,  how  admirably  this  constitution  is  adapted 
and  framed  for  the  investigation  of  truth  beyond  any  other  method  of  trial  in 
the  world.  For,  first,  the  person  returning  the  iurors  is  a  man  of  some  fortune 
and  consequence ;  that  so  he  may  be  not  only  the  less  tempted  to  commit  wilful 
errors,  but  likewise  be  responsible  for  the  faults  of  either  himself  or  his  officers : 
and  he  is  also  bound  by  the  obligation  of  an  oath  faithfully  to  execute  his  duty. 
Next,  as  to  the  time  of  their  return :  the  panel  is  returned  to  the  court  upon  the 
original  venire,  and  the  jurors  are  to  be  summoned  and  brought  in  many  weeks 
afterwards  to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors,  and 
of  their  sufficiency  or  insufficiency,  characters,  connections,  and  relations,  that 
80  they  may  be  challenged  upon  just  cause ;  while  at  the  same  time  by  means 
of  the  compulsory  process  (of  distringas,  or  habeas  corpora)  the  cause  is  not  like 
to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to  the  place  of  their  ap- 
pearance: which  in  causes  of  weight  and  consequence  is  at  the  bar  of  the 
court,  but  in  ordinary  cases  at  the  assizes,  held  in  the  county  where  the  cause 
of  action  arises,  and  the  witnesses  and  jurors  live :  aprovision  most  excellently 
calculated  for  the  saving  of  expense  to  the  parties.  For  though  the  preparation 
of  the  causes  in  point  of  pleading  is  transacted  at  Westminster,  whereby  the 
order  and  uniformity  of  proceeding  is  preserved  throughout  the  kingdom,  and 
multiplicity  of  forms  is  prevented ;  yet  this  is  no  great  charge  or  trouble,  one 
attorney  being  able  to  transact  the  business  of  forty  clients.  But  the  trouble- 
some and  most  expensive  attendance  is  that  of  jurors  and  witnesses  at  the  trial; 
which  therefore  is  brought  home  to  them,  in  the  country,  where  most  of  them 
inhabit.  Fourthly,  the  persons  before  *whom  they  are  to  appear,  and  be-  r*qc^ 
fore  whom  the  trial  is  to  be  held,  are  the  judges  of  the  superior  court,  *- 
if  it  be  a  trial  at  bar ;  or  the  judges  of  assize,  delegated  from  the  courts  at 
Westminster  by  the  king,  if  the  trial  be  held  in  the  country :  persons  whose 
learning  and  dignity  secure  their  jurisdiction  from  contempt,  and  the  novelty 
and  very  parade  of  whose  appearance  have  no  small  influence  upon  the  mul- 
titude. The  very  point  of  tneir  being  strangers  in  the  county  is  of  infinite 
service,  in  preventing  those  factions  and  parties,  which  would  intrude  in  every 
cause  of  moment,  were  it  tried  only  before  persons  resident  on  the  spot,  as  jus- 
tices of  the  peace,  and  the  like.  And,  the  better  to  remove  all  suspicion  of 
partiality,  it  was  wisely  provided  by  the  statutes  4  Edw.  III.  c.  2, 8  Ric.  II.  c.  2, 
and  32  Hen.  YIII.  c.  24,  that  no  judge  of  assize  should  hold  pleas  in  any  county 
wherein  he  was  bom  or  inhabits.  And,  as  this  constitution  prevents  party  and 
&ction  from  intermingling  in  the  trial  of  right,  so  it  keeps  both. the  rufe  and  the 
administration  of  the  laws  uniform.  These  justices,  though  thus  varied  and 
shifted  at  every  assizes^  are  all  sworn  to  the  same  laws,  have  had  the  same 

(•»)ForteicdftXaaM2.  ££.0.25.    Co.Llttl68.  (•)  Hist  G.  L.  a  12. 

cept  issued  to  him  for  that  purpose  by  the  judges  of  assize,  a  panel  of  the  juf  ors  so  sum 
moned  being  made  and  kept  in  the  sheriff's  office  for  inspection  seven  days  before  the 
commission-day,  and  a  copy  of  it  annexed  to  the  record.  Com.  Law  Proc.  Act,  1852,  B 
105-109. -Stewart. 
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education,  have  pursued  the  same  studies,  converse  and  consult  together,  com. 
municate  their  decisions  and  resolutions,  and  preside  in  those  courts  which  are 
mutually  connected  and  their  judgments  blended  together,  as  they  are  inter- 
changeably courts  of  appeal  or  advice  to  each  other.  And  hence  their  ad  mi 
nistration  of  justice  and  conduct  of  trials  are  consonant  and  uniform;  whereby 
that  confusion  and  contrariety  are  avoided,  which  would  naturally  arise  from  a 
variety  of  uncommunicating  judges,  or  from  any  provincial  establishment.*  But 
lot  us  now  return  to  the  assizes. 

T\^hen  the  general  day  of  trials  is  fixed,  the  plaintiff  or  his  attorney  must 
bi'ing  down  the  record  to  the  assizes  and  enter  it  with  the  proper  officer  in 
oj*dor  to  its  being  called  on  in  course.  If  it  be  not  so  entered,  it  cannot  be 
tried ;  therefore  it  is  in  the  plaintiff's  breast  to  delay  any  trial  by  not  carrying 
down  the  record :  unless  the  defendant,  being  fearful  of  such  neglect  in  the 
plaintiff,  and  willing  to  discharge  himself  from  the  action,  will  himself  under- 
*3o7 1  ^^^^  ^^  bring  on  *the  trial,  giving  proper  notice  to  the  plaintiff.  Which 
-I  proceeding  is  called  the  trial  by  proviso  ;  by  reason  of  the  clause  then 
inserted  in  the  sheriff's  venire^  viz.,  ^'provisOy  provided  that  if  two  writs  come 
to  your  hands,  (that  is,  one  from  the  plaintiff  and  another  from  the  defend- 
ant,) you  shall  execute  only  one  of  them."  But  this  practice  hath  begun  to  be 
disused  since  the  statute  of  14  Geo.  II.  c.  17,  \vhich  enacts  that  if,  after  issue 
joined,  the  cause  is  not  carried  down  to  be  tried  according  to  the  course  of  the 
court,  the  plaintiff  shall  be  esteemed  to  be  non-suited,  and  judgment  shall  be 
given  for  the  defendant  as  in  case  of  a  non-suit.  In  case  the  plaintiff  intends 
to  try  the  cause,  he  is  bound  to  give  the  defendant  (if  he  lives  within  forty 
miles  of  London)  eight  days'  notice  of  trial,  and  if  he  lives  at  a  greater  dis- 
tance, then  fourteen  days'  notice,  in  order  to  prevent  surprise;'  and  if  the 
plaintiff  then  changes  his  mind  and  does  not  countermand  the  notice  six  days 
before  the  trial,  he  shall  be  liable  to  pay  costs  to  the  defendant  for  not  pro- 
ceeding to  trial,  by  the  same  last-mentioned  statute.'  The  defendant,  however, 
or  plaintiff,  may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  oi 
Hie kn ess  of  a  material  witness,  obtain  leave  upon  motion  to  defer  the  trial  of 
tlie  cause  to  the  next  assizes.' 

^On  the  22d  of  June,  1825,  the  6  Geo.  IV.  c.  50  was  passed  for  consolidating  and 
amending  the  laws  relative  to  jurors  and  juries,  and  came  into  complete  operation  the 
1st  of  January,  1826. — Chitty. 

Besides  the  trial  at  bar  and  that  at  nisi  prius,  there  is  another  mode  of  trial  by  jury, 
which  is  given  by  stat.  3  &  4  W.  IV.  c.  42,  s.  17,  and  is  applicable  only  to  causes  where  the 
debt  or  demand  does  not  exceed  20/.  In  such  cases,  if  the  court  or  one  of  the  judges  be 
satisfied  that  the  trial  will  involve  no  diflScult  question  of  law  or  fact,  they  will  make  a 
rule  or  order  that  the  isnue  be  tried  by  the  sheriff  of  the  county  where  the  action  in 
brought,  or  any  judge 'of  a  court  of  record  for  the  recovery  of  debts  in  such  county.  In 
pursuance  of  the  rule  or  order,  a  writ  of  trial  is  directed  to  such  judge  or  sherifl^  com- 
manding him  to  try  the  issue  and  return  the  proceedings  to  the  court,  that  judgment 
may  be  given  accordingly. — Stewart. 

^This  practice  is  confined  to  causes  tried  in  JLondon  and  Middlesex.  Tidd,  8th  ed. 
814.    In  all  causes  tried  at  an  assizes,  ten  days*  notice  sufiSce.    Tidd,  8th  ed.  815.— Chitty. 

*  At  the  sittings  in  London  or  Westminster,  when  defendant  resides  within  forty  miles 
from  London,  two  days'  notice  of  countermand  before  it  is  to  be  tried  is  sufficient.  Tidd, 
8  th  ed.  81,  n. — Christian. 

*  Where  there  have  been  no  proceedings  within  four  terms,  a  full  term's  notice  of  trial 
must  be  given  previous  to  the  assizes  or  sittings,  unless  the  cause  has  been  delayed  by 
the  defendant  himself,  by  an  injunction  or  other  means.  2  Bla.  Rep.  784.  3  T.  K.  530. 
If  tha  defendant  proceeds  to  trial  hy  proviso,  he  must  give  the  same  notice  as  would  have 
been  required  from  the  plaintiff.  1  Cromp.  Prac.  219.  Sometimes  the  courts  impose  it 
as  a  condition  upon  the  defendant  that  he  shall  accept  short  notice  of  trial,  which  in 
country  causes  shall  be  given  at  the  least  four  days  before  the  commission-day,— one  day 
being  exclusive,  and  the  other  inclusive.  3  T.  R.  600.  But  in  town  causes,  two  days' 
noiice  seems  to  be  suflicient  in  such  a  case.    Tidd,  250. — Christian. 

This  stat&te,  so  far  as  it  relates  to  judgment,  as  in  case  of  a  non-isuit,  is  repealed  by  the 

Ci)inmon-Law  Procedure  Act,  1852,  which,  however,  enables  a  defendant,  after  the 

pliiintiff  has  neglected  to  bring  on  the  cause  for  trial  within  a  certain  period  after  issue 

iia;3  been  joined,  to  give  the  plaintiff  twenty  days'  notice  to  bring  the  cause  on  for  trial 
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But  wejrifl-iw'w  suppose  all  previous  steps  to  be  regulady  settled,  and  the 
cause  Uy^e  called  on  in  court.  The  record  is  then  handed  to  the  judge,  to 
peruse  and  observe  the  pleadings,  and  what  issues  the  parties  are  to  maintain 
and  prove,  while  the  jury  is  called  and  sworn.  To  this  end  the  sheriff  returns 
his  compulsive  process,  the  writ  of  habeas  corpora^  or  distringas,  with  the  panel 
of  jurors  annexed,  to  the  judge's  officer  in  court.  The  jurors  contained  in  the 
panel  are  either  special  or  common  jurors.  Special  juries  were  originally  intro- 
duced in  trials  at  bar  when  the  causes  were  of  too  great  nicety  for  the  discus- 
sion of  ordinary  freeholders,  or  where  the  sheriff  was  suspected  of  partiality, 
though  not  upon  such  apparent  cause  as  to  warrant  an  exception  to  him.  He 
is  in  such  cases,  upon  motion  in  court  and  a  rule  granted  thereupon,  to  attend 
the  prothonotary  or  other  proper  officer  with  his  freeholder'  book :  and  the 
officer  is  to  take  *indifferently  forty-eight  of  the  principal  freeholders  in  r*35g 
the  presence  of  the  attorneys  on  both  sides ;  who  are  each  of  them  to  *■ 
strike  off  twelve,  and  the  remaining  twenty-four  are  returned  upon  the  panel. 
By  the  statute  3  Geo.  II.  c.  25,  either  party  is  entitled,  upon  naotion,  to  have  a 
spooial  jury  struck  upon  the  trial  of  any  issue,  as  well  at  the  assizes  as  at  bar; 
he  paying  the  extraordinary  expense,  unless  the  judge  will  certify  (in  pursuance 
of  the  statute  24  Geo.  II.  c.  18)  that  the  cause  required  such  special  jury. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the  direction  of 
the  statute  3  Geo.  II.  c.  25,  which  appoints  that  the  sheriff  or  officer  shall  not 
return  a  separate  panel  for  every  separate  cause,  as  formerly ;  but  one  and  the 
same  panel  foi*  every  cause  to  be  tried  at  the  same  assizes,  containing  not  less 
than  forty-eight  nor  more  than  seventy-two  jurors :  and  that  their  names,  being 
wiitten  on  tickets,  shall  be  put  into  a  box  or  glass;  and  when  each  cause  is 
called,  twelve  of  these  persons,  whose  names  shall  be  first  drawn  out  of  the 
box,  shall  be  sworn  upon  the  jury,  unless  absent,  challenged,  or  excused;  oi 
unless  a  previous  view  of  the  messuages,  lands,  or  place  in  question  shall  have 
been  thought  necessary  by  the  court  :(o)  in  which  case  six  or  more  of  the 
jurors  returned,  to  be  agreed  on  by  the  parties,  or  named  by  a  judge  or  othei 
proper  officer  of  the  court,  shall  be  aj)]>oiuted  by  special  writ  of  habeas  corpora 
or  distringas  to  have  the  matters  in  question  shown  to  them  by  two  persons 
named  in  the  writ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest  previous  to  any  other  jurors. 
These  acts  are  well  calculated  to  restrain  any  suspicion  of  partiality  in  the 
sheriff,  or  any  tampering  with  the  jurors  when  returned.'® 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless  challenged  by 
either  party.  Challenges  are  of  two  sorts :  challenges  to  the  array,  and  chal- 
lenges to  the  polls. 

♦Challenges  to  the  array  are  at  once  an  exception  to  the  whole  panel,  ^^359 
in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his  return ;  *■ 
and  they  may  be  made  upon  account  of  partiality  or  some  default  in  the  sheriff 
or  his  under-officer  who  arrayed  the  panel.  And,  generally  speaking,  the  same 
reasons  that  before  the  awarding  the  venire  were  sufficient  to  have  directed  it  to 
the  coroners  or  elisors  will  be  also  sufficient  to  quash  the  array  when  made  by  a 
person  or  officer  of  whose  partiality  there  is  any  tolerable  ground  of  suspicion. 
Also,  though  there  be  no  personal  objection  against  the  sheriff,  yet  if  he  arrays 

(•)  Stat  4  Anne,  c.  16. 

at  the  next  sittinga  or  assizes.  If  the  plaintiff  again  neglects  ^to  try  the  cause,  the  do--- 
fendaut  may  obtain  judgment  for  his  costs  of  suit.  In  case  the  plaintiff  intends  to  try 
the  cause,  he  is  bound  to  give  the  defendant  ten  (lays*  notice  of  trial,  in  order  to  prevent 
Borprise,  and  if  the  plaintiff  then  changes  his  mind  and  does  not  countermand  the 
notice  four  days  before  the  trial,  he  shall  be  liable  to  pay  costs  to  the  defendant  for  not 
proceeding  to  trial,  by  the  same  last-mentioned  statute.  The  defendant,  however,  or 
plaintiff,  may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or  sickn^jss 
of  a  material  witness,  obtain  leave,  upon  motion,  to  defer  the  trial  of  the  cause  till  the 
next  assizes. — Stewart. 

^  The  qualification  of  both  common  and  special  jurymen  is  now  regulated  by  stc.i.  6 
Geo.  IV.  c.  50,  by  which  all  other  acts  are  repealed. — Stewart. 
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the  panel  at  the  nomination  or  under  the  direction  of  either  part)'-,  this  is  good 
cause  of  challenge  to  the  array.  Formerly,  if  a  lord  of  parliament  had  a  cause 
to  be  tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a  cause  of  chal- 
lenge to  the  array  :(p)  but,  an  unexpected  use  having  been  made  of  this  dormant 
privilege  by  a  spiritual  lord,(^)  it  was  abolished  by  statute  24  Geo.  II.  c.  18. 
But  still,  in  an  attaint,  a  knight  must  be  returned  on  the  jury.(r)  Also,  bv  the 
policy  of  the  antient  law,  the  jury  was  to  come  de  vicineto,  from  the  neighbour- 
hood of  the  vill  or  place  where  the  cause  of  action  was  laid  in  the  declaration; 
and  therefore  some  of  the  jury  were  obliged  to  be  returned  firom  the  hundied 
in  which  such  vill  lay  j  and,  if  none  were  returned,  the  array  might  be  chal- 
lenged for  defect  of  hundredors.  Thus  the  Gothic  jury,  or  nembda,  was  aLsK^ 
collected  out  of  every  quarter  of  the  country :  "  binos,  trinos,  Del  etiam  senos,  ex 
singulis  territorii  qiULdrantibus.'\s)  For,  living  in  the  neighbourhood,  they  were 
properly  the  very  country,  or  j?ais,  to  which  both  parties  had  appealed,  and 
were  supposed  to  know  beforehand  the  characters  of  the  parties  and  witnesses, 
and  therefore  they  better  knew  what  credit  to  ffive  to  the  facts  alleged  in 
evidence.  But  this  convenience  was  overbalanced  oy  another  very  natural  and 
almost  unavoidable  inconvenience :  that  jurors  coming  out  of  the  immediate 
*360 1  ^®i§^l>o^irhood  would  be  apt  *to  intermix  their  prejudices  and  partialities 
^  in  tne  trial  of  right.  And  this  our  law  was  so  sensible  of  that  it  for  a 
long  time  has  been  gradually  relinquishing  this  practice  -,  the  number  of  neces- 
sary hundredors  in  the  whole  panel,  which  in  the  reign  of  Edward  III.  were 
constantly  stXy(t)  being  in  the  time  of  Fortescue(w)  reduced  to  four.  Afterwards, 
indeed,  the  statute  36  Hen.  VIII.  c.  6  restored  the  antient  number  of  six;  but 
that  clause  was  soon  virtually  repealed  by  statute  27  Eliz.  c.  6,  which  required 
only  two.  And  Sir  Edward  Coke(i;)  also  gives  us  such  a  variety  of  circum- 
stances whereby  the  courts  permitted  this  necessary  number  to  be  evaded,  that 
it  appears  they  were  heai-tily  tired  of  it.  At  length,  by  statute  4  &  6  Anne,  c. 
6,  it  was  entirely  abolished  upon  all  civil  actions,  except  upon  penal  statutes; 
and  upon  those  also  by  the  24  Geo.  II.  c.  18,  the  jury  being  now  only  to  come 
de  corpora  comitatus,  fVom  the  body  of  the  county  at  large,  and  not  de  vidneto,  or 
from  the  particular  neighbourhood.**  The  array,  by  the  antient  law,  may  also 
be  challenged  if  an  alien  be  party  to  the. suit,  and,  upon  a  rule  obtained  by  hia 
motion  to  the  court  for  a  iury  de  medietate  lingu/By  such  a  one  be  not  returned  by 
the  sheriff,  pursuant  to  the  statute  28  Edw.  III.  c.  13,  enforced  by  8  Hen.  VI. 
c.  29,  which  enact,  that  where '  either  party  is  an  alien  bom,  the  jury  shall  be 
one  half  denizens  and  the  other  aliens,  fif  so  many  be  forthcoming  in  the 
place,)  for  the  more  impartial  trial ;  a  privilege  indulged  to  strangers  in  no 
other  country  in  the  world,  but  which  is  as  antient  with  us  as  the  time  of  Ipii^ 
Ethelred,  in  whose  statute  de  monticolis  WallicBj  (then  aliens  to  the  crown  of 
England,)  cap.  3,  it  is  ordained  that  "  duodeni  legales  homines,  quorum  sex  WalU 
et  sex  Angli  erunt,  Anglis  et  Wallis  jus  dicunto."  But  where  Doth  parties  are 
aliens,  no  partiality  is  to  be  presumed  to  one  more  than  another;  and  therefore 
it  was  resolved  soon  after  the  statute  8  Hen.  VI.(u/)  that  where  the  issue  is 
joined  between  two  aliens  (imless  the  plea  be  haa  before  the  mayor  of  the 
staple,  and  thereby  subject  to  the  restrictions  of  statute  27  Edw.  III.  st.  2,  c 
*  8)  the  jury  shall  all  be  denizens.  And  it  now  might  be  a  question  how  fiir 
*36n  *^®  *8tatute  3  Geo.  II.  c.  25  (before  referred  to)  hath  in  civil  causes  un- 
■»  designedly  abridged  this  privilege  of  foreigners  by  the  positive  direc- 
tions therein  given  concerning  the  manner  of  impanelling  jurors,  and  the 
persons  to  be  returned  in  sucn  panel.  So  that  (unless  this  statute  is  to  be 
construed  by  the  same  equity  which  the  statute  8  Hen.  VI.  c.  29  declared  to 
be  the  rule  of  interpreting  the  statute  2  Hen.  V.  st.  2,  c.  3  concerning  the 
landed  qualifications  of  jurors  in  suits  to  which  aliens  were  parties)  a  court 

(P)  Go.  Litt  166.  Seld.  on  Baronage,  ii.  11.  (<)  Onb.  Hist.  C.  P.  c.  8. 

(f )  K.  t«.  Bishop  of  Worcester,  M.  28  Geo.  n.  B.  B.  (•)  De  LauoU  LL.  o.  25. 

(')  Co.  Litt.  166.  (•)  1  Inst.  167. 

(•)  Stiernhook  de  jure  Goth.  M,  c.  4.  (•)  Year-book,  21  Hen.  VI.  i. 

"  See  an  excellent  note,  Co.  Litt.  125,  a.  b.,  n  (2.) — Chittt. 
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might  perha^ps  hesitate  whether  it  has  now  a  power  to  direct  a  panel  to  be 
returned  de  medietate  linguce,  and  thereby  alter  the  method  prescribed  for 
striking  a  special  jury  or  balloting  for  common  jurors." 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors,  and 
seem  to  answer  the  recusatio  judicis  in  the  civil  and  canon  laws ;  by  the  consti- 
tutions of  which  a  judge  might  be  refused  upon  any  suspicion  of  partiality. (a;) 
By  the  laws  of  England  also,  in  the  times  of  Bracton(y)  and  Fleta,(2)  a  judge 
might  be  refused  for  good  cause ;  but  now  the  law  is  otherwise,  and  it  is  held 
that  judges  and  justices  cannot  be  challenged. (a)  For  the  law  will  not>  sup- 
pose a  possibility  of  bias  or  favour  in  a  judge,  who  is  already  sworn  to  admi- 
nister impartial  justice,  and  whose  authority  greatly  depends  upon  that  pre- 
sumption and  idea.  And  should  the  fact  at  any  time  prove  flagrantly  such,  as 
the  delicacy  of  the  law  will  not  presume  beforehand,  there  is  no  doubt  but  that 
such  misbehaviour  would  draw  down  a  heavy  censure  from  those  to  whom  the 
judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact)  are  reduced 
to  four  heads  by  Sir  Edward  Coke  :(b)  propter  honoris  respoctum  ;  propter  defectum  ; 
propter  affectum;  and  propter  delictum. 

1.  Propter  honoris  respectum;  as,  if  a  lord  of  parliament  be  impanelled  on  a 
jury,  he  may  be  challenged  by  either  party,  or  ne  may  challenge  himself. 

*2.  Propter  defectum;  as  if  a  juryman  be  an  alien  born,  this  is  defect  r«o/jo 
of  birth ;  if  he  1)0  a  slave  or  bondman,  this  is  Sefect  of  liberty,  and  he  L 
cannot  be  liber  et  legalis  homo.  Under  the  word  homo  also,  though  a  name 
common  to  both  sexes,  the  female  is  however  excluded,  propter  defectum  sexus; 
except  when  a  widow  feigns  herself  with  child,  in  order  to  exclude  the  next  heir, 
and  a  supposititious  birth  is  suspected  to  be  intended ;  then  upon  the  writ  de 
ventre  inspiciendo,  a  jury  of  women  is  to  be  impanelled  to  try  the  question 
whether  -with  child  or  not.^c)  But  the  jprincipal  deficiency  is  defect  of  estate 
sufficient  to  qualify  him  to  oe  a  juror.  This  depends  upon  a  variety  of  statutes. 
And,  first,  by  the  statute  of  Westm.  2, 13  Edw.  I.  c.  38,  none  shall  pass  on  juries 
in  assizes  within  the  county,  but  such  as  may  dispend  20a.  by  the  year  at  the 
least;  which  is  increased  to  405.  by  the  statutes  21  Edw.  I.  st.  1,  and  2  Hen.  V 
St.  2,  c.  3.  This  was  doubled  by  the  statute  27  Eliz.  c.  6,  which  requires  in  every 
such  case  the  jurors  to  have  estate  of  freehold  to  the  yearly  value  of  4:1.  at  the 
least.  But,  the  value  of  money  at  that  tiine  decreasing  very  considerably,  this 
qualification  was  raised  by  the  statute  16  &  17  Car.  if.  c.  3  to  20^  per  annum, 
which  being  only  a  temporary  act,  for  three  years,  was  suffered  to  expire  with- 
out renewal,  to  the  great  debasement  of  juries.  However,  by  the  statute  4  &  5 
W.  &  M.  c.  24,  it  was  again  raised  to  101.  per  annum  in  England  and  6Z.  in  Wales, 
of  freehold  lands  or  copyhold;  which  is  the^ first  time  that  copyholders  (as  such) 
were  admitted  to  serve  upon  juries  in  anv  of  the  king's  courts,  though  they  had 
before  been  admitted  to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Kic. 
III.  c  4,  and  9  Hen.  VII.  c.  13.  And,  lastly,  by  statute  3  Geo.  II.  c.  26,  any 
leaseholder  for  the  term  of  five  hundred  years  absolute,  or  for  any  term  deter- 
minable upon  life  or  lives,  of  the  clear  yearly  value  of  20?.  per  annum  over  and 
above  the  rent  reserved,  is  qualified  to  serve  upon  juries."  When  the  jury  is 
de  medietate  linguas,  that  is,  one  moiety  of  the  English  tongue  or  nation,  and  the 


(•)  Cod.  8, 1,  le.    J)eentaLL%L7S,cM.  («)  Co.  Utt  204. 

(p)L.b,c.lb.  (MllMtlM. 

(•)  L.6,c9I.  (•)  Cro.  Elii.  6M. 


"From  the  enactments  of  the  statute  6  Geo.  IV.  c.  60,  and  especially  section  47 
thereof,  it  would  seem  that  a  jury  de  medietate  linguce  is  now  allowed  only  upon  trials  for 
felony  or  misdemeanour. — Ksrr. 

'•  A  juror  must  be  twenty-one  years ;  and,  if  above  sixty,  he  is  exempted,  though  not 
disqualified,  from  serving.  He  must  also  possess  freehold  or  copyhola  property  of  the 
clear  yearly  value  of  ten  pounds,  or  have  leasehold  property,  held  by  lease  for  twenty-one 
years  or  longer,  of  the  annual  value  of  twenty  pounds,  or  occupy  a  house  containing  not 
less  than  fifteen  windows.  In  London,  the  occupation  of  a  house,  shop,  or  place  of 
business  within  the  city,  or  the  possession  of  real  or  personal  property  of  the  value  of 
100/.,  couBtitutes  a  qualification.    6  &  7  Geo.  IV.  c.  50.— Kjbrr. 
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*363  1     ^^^^^  ^^  '^^y  foreign  one,  no  want  of  lands  shall  bo  ♦cause  of  challenge 
-I    to  the  alien;  fbr,  as  he  is  incapable  to  hold  any,  this  would  totally 
defeat  the  privilege/^?) 

3.  Jurors  may  be  cnallenged  propter  affectum,  for  suspicion  of  bias  or  partiality 
This  may  be  either  a  principal  challenge,  or  to  the  favour,  A  principal  challenge 
is  such  where  the  cause  assigned  carries  with  it  priiTia  facie  evident  marks  of 
suspicion  either  of  malice  or  favour :  as,  that  a  juror  is  of  kin  to  either  part} 
within  the  ninth  degree  ;(e)  that  he  has  been  arbitrator  on  either  side  j  that  he 
has  an  interest  in  the  cause ;  that  there  is  an  action  depending  between  him  and 
the  party;  that  he  has  taken  money  for  his  verdict;  that  he  has  formerly  been 
a  juror  in  the  same  cause;  that  he  is  the  party's  master,  servant,  counsellor, 
steward,  or  attorney,  or  of  the  same  society  or  coi*poration  with  him ;  all  these 
are  principal  causes  of  challenge,  which,  if  true,  cannot  be  overruled,  for  jurors 
must  be  omni  exceptione  majores.  Challenges  to  the  favour  are  where  the  party 
hath  no  principal  challenge,  but  objects  only  some  probable  circumstances  of 
suspicion,  as  acquaintance  and  the  like;(/)  the  validity  of  which  must  be  left 
to  the  determination  of  triors,  whose  office  it  is  to  decide  whether  the  juror  be 
favourable  or  unfavourable.  The  triors,  in  case  the  first  man  called  be  chal- 
lenged, are  two  indifferent  persons  named  by  the  court;  and  if  they  try  one 
man  and  find  him  indifferent,  he  shall  be  sworn ;  and  then  he  and  the  two  trioi'S 
shall  try  the  next;  and  when  another  is  found  indifferent  and  sworn,  the  two 
triors  shall  be  superseded,  and  the  two  first  sworn  on  the  jury  shall  try  the 

4.  Challenges  propter  delictum  are  for  some  crime  or  misdemeanour  that  affects 
the  juror's  credit  and  renders  him  infamous.  As  for  a  conviction  of  treason, 
felony,  perjury,  or  conspiracy ;  or  if  for  some  infamous  offence  he  hath  received 
*3641     j^^g^^^J^^  o^  t^®  pillory,  tumbrel,  or  the  like ;  or  to  be  branded,  *whipt, 

-I  or  stiff matized;  or  if  he  be  outlawed  or  excommunicated,  or  hath  been 
attainted  of  false  verdict,  prcemunire,  or  forgery ;  or  lastly,  if  he  hath  proved 
recreant  when  champion  in  the  trial  by  battle,  and  thereby  hath  lost  his  liberam 
legem.  A  juror  may  nimself  be  examined  on  oath  of  voir  dire,  veritatem  dicere, 
with  regard  to  such  causes  of  challenge  as  are  not  to  his  dishonour  or  discredit; 
but  not  with  reffard  to  any  crime,  or  any  thing  which  tends  to  his  disgrace  or 
disadvantage.  (A; 

Besides  these  challenffes,  which  are  exceptions  against  the  fitness  of  jurors, 
and  whereby  they  mav  Be  excluded  from  serving,  there  are  also  other  causes  to 
be  made  use  of  by  the  jurors  themselves,  which  are  matter  of  exemption ; 
whereby  their  service  is  excused,  and  not  excluded.  As  by  statute  Westm.  2, 13 
Edw.  1.  c.  38,  sick  and  decrepit  persons,  persons  not  commorant  in  the  county, 
and  men  above  seventy  years  old;  ^nd  oy  the  statute  7  &  8  W.  III.  c.  32,  in- 
fants under  twenty-one.    This  exemption  is  also  extended,  by  divers  statutes, 

(f)  See  Stat  2  Hen.  T.  st.  2,  c.  8.    8  Hen.  TI.  a  29.  temper  ex  prdbabQi  cauta  tru  repudiari:  etiam  phtrea  e» 

(•)  Finch,  L.  401.  otftwa  pr«ranamtf  a  manifesto/*   Stiernhook,  L 1,  o.  4. 

(/)  In  the  nembda,  or  Jury  of  the  ancient  Goths,  three  chal-  (f)  Co.  Utt.  163. 

lengee  only  were  allowed  to  the  fi&Tonr,  but  the  principal  (*;  Ibid.  168,  b. 

cluillengee  were  indefinite.     "Xto6at  palam  exciperty  et 

^^The  question  of  challenge  to  the  array,  and  incidentally  to  the  polls  and  triers, 
underwent  much  discussion  in  The  King  v«.  Edmonds,  4  B.  &  A.  476 ;  and  in  that  case  it 
was  determined  that  no  challenge,  either  to  the  array  or  to  the  polls,  can  be  taken  until 
a  full  jury  shall  have  appeared ;  that  the  disallowing  a  challenge  is  not  a  ground  for  a 
new  trial,  but  for  a  venire  de  novo;  that  every  challenge,  either  to  the  array  or  to  the  polls, 
ought  to  be  propounded  in  such  a  way  that  it  may  be  put  at  the  time  upon  the  nm  print 
record,  so  that  when  a  challenge  is  made  the  adverse  party  may  either  demur  or  counter- 
plead, or  he  may  deny  what  is  alleged  for  matter  of  challenge;  and  it  is  then  only  that 
triers  can  be  appointed.  It  was  a&o  thereby  determined  that  the  whole  special  jury- 
panel  cannot  be  challenged  for  the  supposed  unindifferency  of  the  Master  of  the  Crown 
Office,  he  being  the  officer  of  the  court  appointed  to  nominate  the  jury.  And  a  material 
point  was  also  ruled  in  the  same  case, — namely,  that  it  is  not  competent  to  ask  jurymen, 
whether  special  or  talesmen,  whether  they  have  not,  previously  to  the  trial,  expressed 
opinions  hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  challenge  to  the 
polls  on  that  eround ;  but  such  expressions  must  be  proved  by  extrinsic  evidence.  Bui 
fee  now  stat.  6  Geo.  IV,  o.  50,  ss.  27,  89.— -Chitty. 
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castomSy  and  charters,  to  physicians  and  other  medical  per^sons,  counsel,  attor- 
neys, officers  of  the  courts,  and  the  like  j  all  of  whom,  if  impanelled,  must  show 
their  special  exemption.  Clergymen  are  also  usually  excused,  out  of  favour 
and  respect  to  their  function :  but,  if  they  are  seised  of  lands  and  tenements, 
they  are  in  strictness  liable  to  be  impanened  in  respect  of  their  lay-fees,  unless 
they  be  in  the  service  of  the  king  or  of  some  bishop :  "  in  obsequio  domini  regis, 
reZ  alicujus  episcopi."(^i)^ 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unexcep- 
tionable jurors  doth  not  appear  at  the  trial,  either  party  may  prav  a  tales,  A 
tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first  panel,  in  order  to 
make  up  the  deficiency.  For  this  purpose,  a  writ  of  decern  taleSy  octo  tales,  and 
the  like,  was  used  to  be  issued  to  the  sheriff  at  common  law,  and  must  be  still 
HO  done  at  a  trial  at  bar,  if  the  jurors  make  default.  But  at  the  assizes  or  nisi 
prius,  by  virtue  of  the  statute  35  Hen.  VIII.  c.  6,  and  other  subsequent  r^o^c 
♦statutes,  the  judge  is  empowered  at  the  prayer  of  either  party  to  award  •- 
a  tales  de  circumstantibus,(^j)  of  pereons  present  in  court,  to  be  joined  to  the  other 
jarors  to  try  the  cause ;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors.  This  is  usually  done,  till  the  legal  number  of  twelve  be  com- 
pleted ;  in  which  patriarchal  and  apostolical  number  Sir  Edward  Coke(A')  hath 
discovered  abundance  of  mystery.(?) 

When  a  sufficient  number  of  persons  impanelled,  or  tales-men,  appear,  they 
are  then  separately  sworn,  well  and  truly  to  try  the  issue  between  the  parties, 
and  a  true  verdict  to  give  according  to  the  evidence ;  and  hence  they  are  de- 
nominated the  jury,  Jurata,  and  jurors,  sc.  juratores. 

We  may  here  agam  observe,  and  observing  we  cannot  but  admire,  how  scru- 
pulously delicate,  and  how  impartially  just,  the  law  of  England  approves  itself, 
in  the  constitution  and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
test  and  investigation  of  truth ;  which  appears  most  remarkably,  1.  In  the 
avoiding  of  frauds  and  secret  management,  by  electing  the  twelve  jurors  out 
of  the  whole  panel  by  lot.  2.  In  its  caution  against  aU  partiality  and  bias,  by 
quashing  the  whole  panel  or  array,  if  the  officer  returning  is  suspected  to  be 
other  than  indifferent;  and  repelling  particular  jurors,  if  probable  cause  be 
shown  of  malice  or  favour  to  either  party.  The  prodigious  multitude  of  ex- 
ceptions or  challenges  allowed  to  jurors,  who  are  the  judges  of  fact,  amounts 
nearly  to  the  same  thing  as  was  practised  in  the  Eoman  republic,  before  she 
lost  her  liberty :  that  the  select  judges  should  be  appointed  by  the  prsetor  with 
the  mutual  consent  of  the  parties.  *0r,  as  Tully(?n)  expresses  it :  "  nemi-  ^  ^ogg 
nem  voluerunt  majores  nostri,  non  modo  de  existimatione  cujusquam,  sed  he  ^ 
pecuniaria  quidem  de  re  minima,  essejudicem:  nisi  qui  inter  adversaries  convenisset." 

Indeed,  these  sekcti  judices  bore  in  manv  respects  a  remarkable  resemblance 
to  our  juries:  for  they  were  first  returned  by  the  prffitor;  de  decuria  senatoria 
conscribuntur :  then  their  names  were  drawn  by  lot,  till  a  certain  number  was 
completed ;  in  urnam  sortito  mittuntur,  ut  de  plvribus  necessarius  numerus  confici 
posset:  then  the  parties  were  allowed  their  challenges;  post  urnam permittitur 
accusatori,  ac  reo,  ut  ex  illo  numero  rejiciant  quos  putaverint  sibi,  aut  inimicos,  aut  ex 
aliqua  re  incommodes  fore :  next  they  struck  what  we  call  a  tales;  rejectione  cele- 
brata,  in  eorum  locum  qui  rejecti  fuerunt  subsortiebatur  prcstor  alios,  quUms  illejudi- 
cum  legitimus  numerus  compleretur ;  lastly,  the  judges,  like  our  jury,  were  sworn; 
hisperfectiSfjurabant  in  kgee  judices,  ut  obstricti  rdigione  judicarent,(n) 

The  juiy  are  now  ready  to  hear  the  merits;  and,  to  fix  their  attention  the 
eloser  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the  pleadings 

0)  F.  N.  B.  ^60.   Reg.  Brtn.  179.  tvodve :  **  niha  $anctiu3,  nihU  antiquitu  fuit;  perinde  ac  H 

(^  Append.  No.  tl.  {4.  in  ip»o  hoe  numero  seereta  mmdam  euti  rdigio."  DinarL 

<*)  1  Inst.  155.  SpUtolar.Al^.   Spelm.  Gloss.  328. 

(')  PaonniJis  reUtes  that  at  the  trial  of  Man,  for  murdery  l^)  Pro  Ctumtio,  43.      ' 

h&  the  court  denominated  Artnpofpit  ttora,  that  incident,*  he  (•)  Ascon.  in  do,  Yfr.  1,  0.    A  learned  writer  of  onr  own. 

was  acqnltted  by  a  jury  compoeed  of  iwdvt  pagan  deitieo.  Dr.  Pettingal,  hath  shown  in  an  elaborate  work  (published 

And  Dr.  Hickea,  who  attributes  the  introduction  of  this  a  J>.  1706)  so  many  resemblonoee  between  the  ^uaami  of  the 

mrm/ier  to  the  Normans,  tells  us  that  among  the  inhabitants  Greeks,  the  judiee*  $cU(Ai  of  the  Romans,  and  the  Juries  of 

of  Norway,  tmax  whom  the  Normans  as  well  as  the  Danes  the  English,  that  he  Is  tempted  to  conclude  that  uie  latter 

were  deaoendad,  a  great  Toneration  was  paid  to  the  number  are  derived  from  the  former. 

"  They  are  now  excused,  by  6  Geo.  IV.  c.  50. — Chitty. 
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are  opened  to  them  by  counsel  on  that  side  which  holds  the  affirmative  of  the 
question  in  issue.  For  the  issue  is  said  to  lie,  and  proof  is  always  first  reqaired, 
upon  that  side  which  affirms  the  matter  in  question :  in  which  our  law  agrees 
with  the  civil  ;(o)  "ei  incumbit  probatio,  qui  dicit,  non  qui  negat;  cum  per  rerum 
naturam faetum-negantis probatio  nulla  sit"  The  opening  counsel  briefly  informH 
them  what  has  been  transacted  in  the  court  above ;  the  parties,  the  nature  of 
the-  action,  the  declaration,  the  plea,  replication,  and  other  proceedings,  and, 
lastly,  upon  what  point  the  issue  is  joined,  which  is  there  set  down  to  be  deter- 
mined. Instead  of  which,(j>)  formerly  the  whole  record  and  process  of  the 
*^67 1  P^^^di^gs  was  read  to  *them  in  English  by  the  court,  and  the  matter  in 
J  issue  clearly  explained  to  their  capacities.  The  nature  of  the  case,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before  them  by  counsel  also 
on  the  same  side :  and  when  their  evidence  is  gone  through,  the  advocate  on  the 
other  side  opens  the  adverse  case,  and  supports  it  by  evidence ;  and  then  the 
party  which  oegan  is  heard  by  way  of  reply. 

The  nature  of  my  present  design  will  not  permit  me  to  enter  into  the  num- 
berless niceties  and  distinctions  of  what  is,  or  is  •not,  legal  evidence  to  a  jury.(^) 
I  shall  only  therefore  select  a  few  of  the  general  heads  and  leading  maxims 
relative  to  this  point,  together  with  some  observations  on  the  manner  of  giving 
evidence. 

And,  first,  evidence  signifies  that  which  demonstrates,  makes  clear,  or  ascer- 
tains the  truth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on 
the  other;  and  no  evidence  .ought  to  be  admitted  to  any  other  point.  Therefore 
upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by  the  plea  of  non 
est  factum,  and  the  issue  is,  whether  it  be  the  defendant's  deed  or  no;  he  cannot 
give  a  release  of  this  bond  in  evidence :  for  that  does  not  destroy  the  bond,  and 
therefore  does  not  prove  the  issue  which  he  has  chosen  to  rely  upon,  viz.,  that 
the  bond  has  no  existence. 

Again :  evidence  in  the  trial  by  jury  is  of  two  kinds,  either  that  which  is 
given  in  proof,  or  that  which  the  jury  may  receive  by  their  own  private  know- 
ledge. The  former,  or  proofSy  (to  which  in  common  speech  the  name  of  evidence 
is  usually  confined,)  are  either  written,  or  paroly  that  is,  by  word  of  mouth. 
Written  proofe  or  evidence  are, — 1.  Eecords,  and  2.  Antient  deeds  of  thirty 
years'  standing,  which  prove  themselves  ;*•  but,  3.  Modem  deeds,  and  4.  Other 
♦3681  *^^*^*^g^>  must  be  attested  and  verified  by  parol  evidence  of  witnesses. 
-*  And  the  one  general  rule  that  runs  through  all  the  doctrine  of  trials  is 
this, — ^that  the  best  evidence  the  nature  of  the  case  will  admit  of  shall  always 
be  required,  if  possible  to  be  had ;  but,  if  not  possible,  then  the  best  evidence 
that  can  be  had  shall  be  allowed."    For  if  it  be  found  that  there  is  any  better 

BFf.  22,  3>  2.  Cod.  4, 10,  28.  Impoarible  to  abstract  or  abridge  without  lodng  toiiM  beaaty 

Fortesc  c.  20.  aad  destroying  the  chain  of  the  whole,  and  which  hath  laldj 

This  is  admirably  well  performed  in  lord  chief-baron  been  engr^ted  into  a  very  useftd  work.  The  Introdnctica  or 

Gilbert's  excellent  treatise  of  CTidence,-^  work  which  it  is  the  Law  of  Nisi  Prins,  4to.  1767. 

"  The  same  rule  applies  to  wills  thirty  years  old.  4  T.  R.  709,  note.  This  rule  is  laid 
down  in  books  of  evidence  without  sufficient  explanation  of  its  principle,  or  of  the  extent 
of  its  application.  There  seems  to  be  danger  in  permitting  a  deed  to  be  read  merely 
because  it  bears  date  above  thirty  years  before  its  production,  and  in  requiring  no  evi- 
dence, where  a  forgery  may  be  committed  with  the  least  probability  of  detection.  Chief- 
Baron  Gilbert  lays  down,  that  where  possession  has  gone  agreeably  to  the  limitations  of 
a  deed  bearing  date  thirty  years  ago,  it  may  be  read  without  any  evidence  of  its  exe- 
cution, though  the  subscribing  witnesses  be  still  living.  Law  of  Ev.  94.  For  such  pos- 
session  affords  so  strong  a  presumption  in  favour  of  the  authenticity  of  the  deed  as  to 
supersede  the  necessity  of  any  other  proof  of  the  validity  of  its  origin,  or  of  its  due  exe- 
cution. The  court  of  King's  Bench  have  determined  that  the  mere  production  of  a 
parish  certificate  dated  above  thirty  years  ago  was  sufficient  to  make  it  evidence, 
without  giving  any  accoimt  of  the  custody  from  which  it  was  extracted.  5  T.  R.  259.— 
Christian. 

"  No  rule  of  law  is  more  frequently  cited  and  more  generally  misconceived  than  this. 
It  is  certainly  true  when  rightly  understood ;  but  it  is  very  limited  in  its  ex^nt  and 
application.  It  signifies  nothing  more  than  that,  if  the  best  legal  evidence  cannot  pos- 
sibly be  produced,  the  next  best  legal  evidence  shall  be  admitted.  Evidence  'may  be 
divided  into  primary  and  secondary;  and  the  secondary  evidence  is  as  accurately  defined 
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evidonce  existing  than  is  produced,  the  very  not  prod^oinff  it  is  a  prestunption 
that  it  would  have  detected  some  falsehood  that  at  present  is  concealed.  Thus^ 
in  order  to  prove  a  lease  for  years,  nothing  else  shall  be  admitted  but  the  very 
deed  of  lease  itself,  if  in  being ;  but  if  that  be  positively  proved  to  be  burned 
or  destroyed,  (not  relying  on  any  loose  negative,  as  that  it  cannot  be  found, 
or  the  like,)  then  an  attested  copy  may  be  produced;  or  parol  evidence  be 
given  of  its  contents.  So,  no  evidence  of  a  discourse  with  another  will  be 
admitted,  but  the  man  himself  must  be  produced;  yet  in  some  cases  (as  in 
proof  of  anjr  general  customs,  or  matters  of  common  tradition  or  repute)  the 
courts  admit  of  hearsay  evidence,  or  an  account  of  what  persons  deceased 
have  declared  in  their  Bfetime ;  but  such  evidence  will  not  be  received  of  any 
particular  facts."    So,  too,  books  of  account  or  shop-books  are  not  allowed  of 

by  the  law  as  the  primary.  But  in  general  the  want  of  better  evidence  can  never  justify 
the  admission  of  hearsay,  interested  witnesses,  or  the  copies  of  copies,  &c.  Where  there 
are  exceptions  to  general  rules,  these  exceptions  are  as  much  recognised  by  the  law  as 
the  general  rule ;  and,  where  boundaries  and  limits  are  established  by  the  law  for  every 
case  that  can  possibly  occur,  it  is  immaterial  what  we  call  the  rule  and  what  the  ex< 
ception. — Christian. 

Some  of  the  numerous  cases  which  are  found  even  in  modern  books  may  be  cited  for 
illustration  and  in  confirmation  of  the  text  and  note. 

If  the  subscribing  witness  be  living  and  within  the  jurisdiction  of  the  court,  he  must 
be  called  to  prove  the  execution ;  or  if  he  cannot  be  found,  and  that  fact  be  satisfactorily 
explained,  proof  of  his  handwriting  will  be  sufficient  evidence  of  the  execution.  Barnes 
vs.  Trompowsky,  7  T.  R.  266.  And  the  witness  of  the  execution  is  necessary ;  acknow- 
ledgment of  the  party  who  executed  the  deed  cannot  be  received.  Johnson  vs.  Mason, 
1  Esp.  89.  At  least  only  as  secondary  evidence.  Call,  Bart  vs.  Dunning,  4  East,  53.  And 
acknowledgment  to  a  subscribing  witness  by  an  obligor  of  a  bond  that  he  has  executed 
it  is  Bufficieni^.  Powell  vs.  Blackett,  9  Esp.  87 ;  and  see  Grellier  vs.  Neale,  Peake,  146. 
But  a  mere  bystander  may  not  be  received  to  supply  the  absence  of  the  sub^ribing 
witness,  (McCraw  vs.  Gentry,  3  Camp.  232,)  or  only  as  secondary  evidence.  See  the  next 
case.  If  the  apparent  attesting  witness  deny  that  he  saw  the  execution,  secondary  evi- 
dence is  admissible;  that  is  to  say,  the  handwriting  of  the  obligor,  &,c.  may  be  proved. 
Ley  vs.  Ballard,  3  Esp.  173,  n.  And,  as  a  general  rule,  it  seems  that  wherever  a  sub- 
Kcribing  witness  appears  to  an  instrument,  note,  &c.,  he  must  be  called,  or  his  absence 
exnlained.    See  Higgs  vs.  Dixon,  2  Stark.  180.    Breton  vs.  Cope,  Peake,  31. — Chittt. 

''  It  is  a  general  rule  that  the  mere  recita.1  of  a  fact — that  is,  the  mere  oral  assertion  cr 
written  entry  by  an  individual  that  a  particular  fact  is  true— cannot  be  received  in  evi- 
dence. But  the  objection  does  not  apply  to  any  public  documents  made  under  lawful 
authority,  such  as  gazettes,  proclamations,  public  surveys,  records,  and  other  memorials 
of  a  similar  description,  and  whenever  the  declaration  or  entry  is  in  itself  a  fact  and  ia 
part  of  the  res  gesia.  Stark,  on  Evid.  p.  1,  46,  47.  But  it  is  to  be  carefully  observed  that 
neither  the  declarations  nor  any  other  acts  of  those  who  are  mere  strangers,  or,  as  it  is 
usually  termed,  any  res  inter  alios  acia,  is  admissible  in  evidence  against  any  one,  as  afford- 
ing a  presumption  against  him  in  the  way  of  admission,  or  otherwise.    lb.  51.---Cmittt. 

in  cases  of  customs  and  prescriptive  rights,  hearsay  or  traditional  evidence  is  not 
admitted  until  some  instances  of  the  custom  or  exercise  of  the  right  claimed  are  first 
proved.  The  declarations  of  parents  respecting  their  marriage,  and  the  legitimacy  of 
their  children,  are  admitted  after  their  decease  as  evidence.  And  hearsay  is  also  re- 
ceived respecting  pedigrees  and  the  death  of  relations  abroad.  -Bull.  N.  P.  294.  2  Esp. 
784.  What  has  been  said  in  conversation  in  the  hearing  of  any  party,  if  not  contradicted 
by  him,  may  be  given  in  evidence ;  for,  not  being  deni^,  it  amounts  to  a  species  of  con- 
fession. But  it  can  only  be  received  where  it  must  be  presumed  to  have  been  heard  by 
the  parly;  and  therefore  in  one  case  the  court  stopped  the  witness  from  repeating  a  con- 
versation which  had  passed  in  a  room  where  the  prisoner  was,  but  at  the  time  while  she 
bad  fainted  away.  It  has  been  the  practice  of  the  quarter-sessions  to  admit  the  declara- 
tions of  paupers  respecting  their  settlements,  to  be  received  as  evidence  after  their  death, 
or,  if  living,  where  they  could  not  be  produced.  See  3  T.  R.  707,  where  the  judges  of  the 
King's  Bench  were  divided  upon  the  legality  of  this  practice,  and  where  the  subject  of 
hearsay  evidence  is  much  discussed.  For  many  years,  whilst  lord  Mansfield  presided  in 
the  court  of  King's  Bench,  the  court  were  unanimously  of  opinion  that  the  declarations 
of  a  pauper  respecting  his  settlement  might  after  his  death  be  proved  and  given  in  evi- 
dence. When  lord  Kenyon  and  another  judge  were  introduced,  the  court  were  divided, 
and  the  former  practice  prevailed ;  but  when  the  court  were  entirely  changed,  they 
uetermined  that  this  hearsay  evidence  was  not  founded  on  any  principles  of  law.  and 
Uia«  the  evidence  at  the  quarter-eeeaions  in  the  oases  of  settlement  ought  to  be  the  same 
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themselves  to  be  given  in  evidence  for  the  owner;  but  a  servant  who  n^Ade 
the  entiy  may  have  recourse  to  them  to  refresh  his  memory;  and  if  such 
servant  (who  was  accustomed  to  make  those  entries)  be  dead,  and  his  hand  be 
proved,  the  book  may  be  read  in  evidence  ;(r)  for  as  tradesmen  are  often  under 
a  necessity  of  giving  credit  without  any  note  or  writing,  this  is  therefore, 
when  accompanied  with  such  other  collateral  proofs  of  fairness  and  regu- 
larity,(5)  the  best  evidence  that  can  then  be  produced.  However,  this  danger- 
ous species  of  evidence  is  not  carried  so  far  in  England  as  abroad  ;(f)  where 
a  man's  own  books  of  accounts,  by  a  distortion  of  the  civil  law,  (which  seems 
to  have  meant  the  same  thing  as  is  practised  with  us,)^^)  with  the  suppletory 
*3691  ^^^^  ^^  **^®  merchant,  amount  at  all  times  to  raU  proof"  But  as  this 
J  kind  of  evidence,  even  thus  regulated,  would  be  much  too  hard  upon 
the  buyer  at  any  long  distance  of  time,  the  statute  7  Jac.  I.  c.  12  (the  penners 
of  which  seem  to  have  imagined  that  the  books  themselves  were  evidence  at 
common  law)  confines  this  species  of  proof  to  such  transactions  as  have  hap- 
pened within  one  year  before  the  action  brought;  unless  between  merchant 

(')  Law  of  NM  Prioa,  266^  quoque  adminicuUs  a^fiufeniurf  ad  probatimem  sola  n<m 

(•)  Balk.  286.  BtfffCdtmL   Cod.  4, 19,  6.    Nam  extrnplo  pemieiomm  est,  id 

(()  OaiL  obtenxU.  2,  20,  23.  ei  tcripturm  credaturf  qua  untuquisque  ntri  admUatiOM 

(»)  Ifutrumenia  d'tmesttcOf  teu  adnotoHOi  H  non   aliit     propria  debUorem  amsiUuit.   Ibid.  1. 7. 

as  that  in  all  other  courts,  in  the  trials  which  could  respectively  be  brought  before  them. 
2  £a8t,  54,  63.  The  court  of  King's  Bench  has  decided  that  a  father's  declaration  of  the 
place  of  the  birth  of  his  son  is  not  evidence  after  the  father's  death.  8  East,  539.  But 
it  would  not,  probably,  be  difficult  to  prove  that  this  is  of  the  nature  of  pedigree,  and 
ought  to  be  admitted,  as  the  father's  declaration  of  the  time  of  his  son's  birth,  which  has 
always  been  legal  evidence.  In  criminal  cases,  the  declarations  of  a  person  who  relate 
in  extremis,  or  under  an  apprehension  of  dying,  the  cause  of  his  death,  or  any  other  ma- 
terial circumstance,  may  be  admitted  in  evidence;  for  the  mind  iu  that  awful  state  is 
presun^ed  to  be  under  as  great  a  religious  obligation  to  disclose  the  truth  as  is  created  by 
the  administration  of  an  oath.  But  declarations  of  a  deceased  person  ought  not  to  be 
received  unless  the  court  is  satisfied  from  the  circumstances  of  the  case  that  they  were 
made  under  the  impression  of  approaching  dissolution.  Leach's  Cases,  400.  But  the 
declarations  of  a  felon  at  the  place  of  execution  cannot  be  received,  as  he  is  incompetent 
to  give  evidence  upon  oath,  and  the  situation  of  a  dyinff  man  is  only  thought  equivalent 
to  that  of  a  competent  witness  when  he  is  sworn.  Ibid.  276.  By  the  1  &  2  Ph.  &  Mar. 
c.  13,  depositions  taken  before  a  justice  of  peace  in  cases  of  felony  may  be  read  in  evi- 
dence at  the  trial,  if  the  witness  dies  before  the  trial.  But  as  the  statute  confines  this 
to  felony,  and  as  it  is  an  innovation  upon  the  common  law,  it  cannot  be  extended  to  any 
misdemeanoui'.    1  Salk.  281. — Christian. 

^  Although  in  England  the  shop-book  of  a  tradesman  is  not  evidence  without  the  oath 
of  the  clerk  who  mtuie  the  entry,  yet  in  the  United  States,  in  the  early  periods  of  settle- 
ment, as  business  was  generally  carried  on  by  the  principal,  and  few  shop-keepers  kept 
clerks,  the  book  of  original  entries,  proved  by  the  oath  of  the  plaintiff,  has,  from  the 
necessity  of  the  case,  generally,  if  not  universally,  been  admitted.  It  has  been  confined, 
however,  to  the  case  of  goods  sold  and  delivered  and  work  and  labour  done.  It  is 
necessarv,  however,  that  the  book  should  appear  to  be  the  book  in  which  the  first  entry 
was  madie  cotemporaneously  with  the  original  transaction  which  it  professes  to  record. 
It  is  not  necessary,  indeed,  that  it  should  be  in  the  form  of  a  journal  or  day-book.  Entries 
in  ledger-form  have  been  admitted,  or  in  a  pocket  memorandum-book.  Still,  the  entry 
must  have  been  made  within  a  reasonable  time  after  the  transaction, — ^not  further  than 
twer*y-four,  or  at  most  forty-eight,  hours.  It  should  not  be  made  until  the  contract  is 
complete,  the  work  done,  the  goods  delivered,  or,  at  least,  so  far  set  aside  and  distin- 
^ished  as  that  the  property  has  passed.  Where,  however,  entries  are  first  made  on  a 
iilate  or  a  blotter,  which  is  afberwaros  destroyed  and  the  transfer  made  in  due  time  to  the 
regular  book,  it  is  sufficient.  The  credibility  of  such  a  book  may  be  attacked  by  any 
circumstances  which  would  go  to  show  that  it  is  not  a  regular  and  reliable  record  of 
daily  transactions.  Poultney  et  al.  vs,  Ross,  1  Dall.  239.  Curren  vs.  Crawford,  4  Serg.  A 
Rawle,  5.  Ingraham  vs.  Bockius,  9  Serg.  &  R.  285.  Hartlev  w.  Brookes,  6  Whart.  189. 
Patton  vs.  Ryan,  4  Rawle,  408.  Rhoads  vs.  Gaul,  4  Rawle,  404.  Parker  vs,  Donaldson,  2 
Watts  &  Serg.  20.  Coggswell  vs.  DoUiver,  2  Mass.  217.  Case  vs.  Potter,  8  Johns.  211. 
Linnell  vs.  Sutherland,  11  Wend.  568.  It  would  encumber  this  note  to  go  further  in  the 
citation  of  cases  ft-om  every  State  in  the  Union  in  support  of  this  species  of  evidence. 
Since  the  parties  themselves  are  now  competent  witnesses  in  England,  the  original  entry 
may  evidently  be  effectually  used  as  a  memorandum  to  refresh  the  memory. — Shaks- 

ifOOD. 
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and  merchant  in  the  usual  intercourse  of  trade.    For  accounts  of  so  recent  a 
(late,  if  erroneous,  may  more  easily  be  unravelled  and  adjusted." 

With  regard  to  parol  evidence,  or  witnesses  ;  it  must  first  be  remembered,  that 
there  is  a  process  to  bring  them  in  by  writ  of  subpcena  ad  testiftcandum :  which 
commands  them,  laying  aside  all  pretences  and  excuses,  to  appear  at  the  trial  on 
pain  of  100?.  to  be  forfeited  to  the  king;  to  which  the  statute  5  Eliz.  c  9  has 
added  a  peualty  of  201.  to  the  party  aggrieved,  and  damages  equivalent  to  the 
loss  sustained  by  want  of  his  evidence.  But  no  witness,  unless  his  reasonable 
expenses  be  tendered  him,  is  bound  to  appear  at  all ;  nor,  if  he  appears,  is  ho 
bound  to  give  evidence  till  such  charges  are  actually  paid  him;  except  he  resides 
within  the  bills  of  mortality,  and  is  summoned  to  give  evidence  within  the  same 
This  compulsory  process,  to  bring  in  unwilling  witnesses,  and  the  additional  ter 
rors  of  an  attachment  in  case  of  disobedience,  are  of  excellent  use  in  the  tho- 
rough investigation  of  truth :"  and,  upon  the  same  principle,  in  the  Athenian 
courts,  the  witnesses  who  were  summoned  to  attend  the  trial  had  the  choice  of 
three  things :  either  to  swear  to  the  truth  of  the  fact  in  question,  to  deny  or 
abjure  it,  or  else  to  pay  a  fine  of  a  thousand  drachmas.(r?) 

All  witnesses,  of  whatever  religion  or  country,  that  have  the  use  of  their  rea- 
son," are  to  be  received  and  examined,  except  such  as  are  infamous,  or  such  as 
are  interested  in  the  event  of  the  cause.    All  others  are  competent  witnesses;  though 

(')  Pott  Antiq.  b.  1.  a  21. 

*  The  entries  in  the  book  of  a  person  deceased,  not  connected  with  the  parties,  are  of 
no  more  avail  than  hearsay.  But  the  books  of  an  incumbent  respecting  the  tithes  of  the 
parish  are  evidence  for  his  successor.    5  T.  R.  123.    2  Ves.  43. — Christian. 

"  A  copy  of  the  writ,  or  the  substance  thereof,  (5  Mod.  355.  Cro.  Car.  540,)  should  be 
served  personally  on  each  witness  and  the  original  shown  to  him.  The  usual  mode  of 
proceedmg  against  witnesses  for  disobedience  of  the  writ  of  subpoena  is  by  the  summary 
process  of  an  attachment  for  a  contempt,  (2  Stra.  1054.  Cowp.  386.  Doug.  561 ;)  but  the 
court  will  not  grant  an  attachment  against  a  witness  unless  all  the  necessary  expenses 
of  the  journey  to  and  from  and  the  witness's  stay  at  the  place  of  trial  be  tendered  at  the 
time  of  serving  the  subpcftna.  1  H.  Bl.  49.  1  Meriv.  191.  13  East,  15.  Still,  the  coiurt 
will  not  enter  into  nice  calculations  of  expense,  but  consider  whether  the  non-attendance 
originated  in  obstinacy  our  not.  2  Stra.  1150.  The  same  rule  prevails  in  the  case  of  wit- 
nesses Ixma  fde  brought  from  abroad.  1  Marsh.  563.  4  Taunt.  699.  6  ib.  88.  A  witness 
is  not  in  general  entitled  to  remuneration  for  loss  of  time,  (1  B.  &  B.  515.  5  M.  &  S.  156,) 
though  in  some  instances  it  is  allowed  to  attorneys  and  medical  practitioners.  Ib.  159. 
The  expenses  of  making  scientific  experiments  with  a  view  to  evidence  are  not  allow* 
able.   3  B.  &  B.  72.— Chittt. 

**  A  Mohammedan  may  be  sworn  upon  the  Alcoran,  and  a  Gen  too  according  to  thu 
custom  of  India ;  and  their  evidence  may  be  received  even  in  a  criminal  case.  Leach's 
Cases,  52.  1  Atk.  21.  But  an  atheist,  or  a  person  who  has  no  belief  or  notion  of  a  God 
or  a  {\iture  state  of  rewards  and  punishments,  ought  not  in  any  instance  to  be  admitted 
us  a  witness.  1  Atk.  45.  B.  N.  P.  202.  See  Peake,  Rep.  11,  where  Buller,  J.,  held  that 
the  proper  question  to  be  asked  of  a  witness  is,  whether  he  believes  in  God,  the  obli- 
gation of  an  oath,  and  in  a  future  state  of  rewards  and  punishments. — Chitty. 

1  have  known  a  witness  rejected  and  hissed  out  of  court  who  declared  that  he  doubted 
of  th^  existence  of  a  God  and  a  future  state.  But  I  have  since  heard  a  learned  judge 
'declare  at  nisi  prius  that  the  judges  had  resolved  not  to  permit  adult  witnesses  to  be 
interroffat«d  respecting  their  belief  of  a  Deity  and  a  future  state.  It  is  probably  more 
conducive  to  the  course  of  justice  that  this  should  be  presumed  till  the  contrary  is 
proved ;  and  the  most  religious  witness  may  be  scandalized  by  the  imputation  which  the 
very  question  conveys. 

Quakers,  who  refuse  to  take  an  oath  under  any  form,  by  the  7  &  8  W.  III.  c.  34  are  per- 
mitted in  judicial  proceedings  to  make  a  solemn  affirmation ;  and  if  such  affirmation, 
like  an  oath,  is  proved  to  be  false,  they  are  subject  to  the  penalties  of  perjury.  But  this 
does  not  extendf  to  criminal  cases.    8  Geo.  I.  c.  6.    22  Geo.  II.  c.  30  and  c.  46. 

Tteir  affirmations  are  received  in  penal  actions,  as  for  bribery.  See  Atcheson  w.  Eve 
ritt,  Cowp.  382,  where  this  subject  is  largely  discussed. 

Lord  Mansfield  lays  down  generally  that  an  affirmation  is  not  refused  where  the  action, 
though  in  form  of  a  criminal  action,  in  substance  is  a  mere  action  between  party  and " 
party.    Ix)rd  Mansfield  there  laments  that  such  an  exception  had  been  made  by  the 
legiriatare. — Christian. 
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^inQ-i  the  juiy  from  other  circumstances  will  judge  of  their  credibility.^  *In- 
J  famous  persons  are  such  as  may  be  challenged  as  jurors  propter  delictum  ; 
and  therefore  never  shall  be  admitted  to  give  evidence  to  inform  that  jury  with 
whom  they  were  too  scandalous  to  associate.  Interested  witnesses  may  be  exa- 
mined upon  a  voir  dire,  if  suspected  to  be  secretly  concerned  in  the  event ;  or 
their  interest  may  be  proved  in  court.  Which  last  is  the  only  method  of  sup- 
porting an  objection  to  the  former  class :  for  no  man  is  to  be  examined  to  prove 
his  own  infamy.**    And  no  counsel,  attorney,  or  other  person,  intrusted  with  the 

"  **  The  old  cases  upon  the  competency  of  witnesses  have  gone  upon  very  subtle 
grounds;  but  of  late  years  the  courts  have  endeavoured  as  far  as  possible,  consistent 
with  authorities,  to  let  the  objection  eo  to  the  credit  rather  than  to  the  competency  of  a 
witness."  Lord  Mansfield,  1  T.  R.  300. 

It  is  now  established  that  if  a  witness  does  not  immediately  gain  or  lose  by  the  event 
of  the  cause,  and  if  the  verdict  in  the  cause  cannot  be  evidence  either  for  or  against  him 
in  any  other  suit,  he  shall  be  admitted  as  a  competent  witness,  though  the  circumstances 
of  the  case  may  in  some  degree  lessen  his  credibility.  3  T.  R.  27.  The  interest  must  be 
a  present,  certain,  vested  interest,  and  not  uncertain  or  contingent,  (Doug.  134.  1  T.  R. 
163.  IP.  Wms.  287:)  therefore  the  heir-apparent  is  competent  in  support  of  the  claim 
of  the  ancestor,  though  the  remainderman,  having  a  vested  interest,  is  incompetent. 
Salk.  283.  Ld.  Raym.  724.  A  clerk  of  the  company  of  wire-drawers  is  competent  in  an 
action  against  a  person  for  acting  as  an  assistant,  although  the  verdict  might  cause  the 
defendant  to  be  sworn,  upon  which  the  clerk  would  obtain  a  fee.  See  Stark,  on  Evid. 
p.  4,  745. 

A  servant  of  a  tradesman  from  necessity  is  permitted  in  an  action  by  his  master  to 
prove  the  deUvery  of  goods,  though  he  himself  may  have  purloined  them ;  but  in  an 
action  brought  acainst  the  master  for  the  negligence  of  his  servant,  the  servant  cannot 
be  a  witness  for  pis  master  without  a  release ;  for  his  master  may  afterwards  have  his 
action  against  the  servant,  and  the  verdict  recovered  against  him  may  be  given  in 
evidence  in  that  action  to  prove  the  damage  which  the  master  has  sustained.  4  T.  R. 
589. 

By  the  46  Geo.  III.  c.  37,  it  is  enacted  that  a  witness  cannot  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  the  answering  of  which  has  no  tendency  to 
accuse  himself  or  to  expose  him  to  a  penalty  or  forfeiture,  by  reason  only  that  the 
answer  to  such  question  may  establish,  or  tend  to  establish,  that  he  owes  a  debt  or  is 
subject  to  a  civil  suit. 

This  statute  was  passed  because  upon  a  point  which  arose  at  lord  Melville's  impeach- 
ment the  high  living  authorities  of  the  law  were  nearly  divided,  whether  a  witness  was 
compellable  to  answer  such  a  question.  But  surely  it  was  agreeably  to  the  law  of  Eng- 
land that  a  man  should  be  compelled  to  be  honest,  and  where,  if  he  avoided  the  ques- 
tion, i Injustice  would  be  done  both  between  the  parties  before  the  court  and  afterwards 
oetween  the  witness  and  some  other  party. — Christian. 

^  A  witness  may  be  examined  with  regard  to  his  own  infamy,  if  the  confession  of  it 
does  not  subject  him  to  any  future  punishment ;  as  a  witness  may  be  asked  if  he  has  not 
stood  in  the  pillory  for  perjury,  (4  T.  R.  440;)  but  he  cannot  be  entirely  rejected  as  a 
witness  without  the  production  of  the  record  of  conviction,  by  which  he  is  rendered 
incompetent.    8  East,  77. — Christian. 

Though  it  has  been  held  in  some  other  cases  that  a  witness  is  not  hound  to  answer  such 
questions.  4  St.  Tri.  748.  I  Salk.  153.  4  Esp.  225,  242.  It  is  quite  clear  that  a  man  is 
not  bound  to  answer  any  questions,  either  in  a  court  of  law  or  equity,  which  may  tend 
to  criminate  himself,  or  which  may  render  him  liable  to  a  penalty.  Stra.  444.  3  Taunk 
424.  4  St.  Tri.  6.  6  ib.  649.  16  Ves.  242.  2  Ld.  Raym.  1088.  Mitford's  Ch.  PI.  157.  As 
to  questions  which  merefy  disgrace  the  witness,  there  is  some  difficulty.  See  Stark,  on 
Evid.  pt.  2,  139.  Still,  a  witness  is  in  no  case  legallv  incompetent  to  allege  his  own  turpi- 
tude, or  to  give  evidence  which  involves  his  own  infamy  (2  Stark.  Rep  116.  8  East»  78. 
11  East,  309)  or  impeaches  his  own  solemn  acts,  (5  M.  &  S.  244.  7  T.  R.  604,)  unless  he 
be  rendered  incompetent  by  a  legal  interest  in  the  event  of  the  cause,  or  in  the  record. 
It  seems  to  be  a  universal  rule  that  a  pcarHeeps  eriminis  may  be  examined  as  a  witness  in 
both  civil  and  criminal  cases,  provided  he  has  not  been  incapacitated  by  a  conviction  of 
crime.  As  a  clerk  who  had  laid  out  money  which  he  had  emoezzled  in  illegal  insuraDces 
was  held  to  be  a  competent  witness  for  the  master  against  the  insurer.  Cowp.  197.  So  a 
man  who  has  pretended  to  convey  lands  to  another  mav  prove  that  he  had  no  title.  Ld. 
lUym.  1008.  A  co-assignee  of  a  ship  may  prove  that  he  had  no  interest  in  the  vessel 
edited  in  1 T.  R.  301.  The  parents  may  give  evidence  to  bastardise  their  issue,  (6  T.  R.  330, 
dll,)  or  to  prove  the  legitimacy,  (ib. ;)  though  it  is  said  the  sole  evidence  of  the  mother* 
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secrets  of  the  cause  by  the  party  himself,  shall  be  compelled,  or  perhaps  allowed, 
to  give  evidence  of  such  conversation  or  matters  or  privacy,  as  came  to  his 
knowledge  by  virtue  of  such  trust  and  confidence :(«?)"  but  he  may  be  examined 
as  to  mere  matters  of  fact,  as  the  execation  of  a  deed  or  the  like,  which  might 
have  come  to  his  knowledge  without  being  intrusted  in  the  cause. 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any  single  facts, 
though  undoubtedly  the  concurrence  of  two  or  more  corroborates  the  proof 
Yet  our  law  considers  that  there  are  many  transactions  to  which  only  one  person 
is  privy ;  and  therefore  does  not  always  demand  the  testimony  cf  two,  as  the 
civU  law  universally  requires.  "  Unius  responsio  testis  omnino  non  .  udiatur*\x) 
To  extricate  itself  out  of  which  absurdity,  the  modem  practice  of  the  civil-law 
courts  has  plunged  itself  into  another.  For,  as  they  do  not  allow  a  less  number 
than  two  witnesses  to  be  plena  probation  they  call  the  testimony  of  one,  though 
never  so  clear  and  positive,  semi-pUna  probatio  only,  on  which  no  sentence  can 
be  founded.    To  make  up  therefore  the  necessary  complement  of  witnesses^  when 

(•)  Law  of  NW  Prius,  267.  (•)  Cod.  4, 20, 9. 

a  married  woman,  shall  not  be  sufficient  to  bastardize  her  child.  B.  R.  H.  79.  1  Wils. 
340.— Chittt.      ^ 

The  first  inroad  on  the  systematic  exclusion  of  evidence,  which  was  the  result  of  the 
former  state  of  the  law,  was  made  by  the  statute  3  &  4  W.  IV.  c.  42,  s.  96,  which  enacted 
that "  in  order  to  render  the  r^ection  of  witnesses  on  the  ground  of  interest  less  frequent, 
if  any  witness  should  be  objected  to  as  incompetent,  on  the  ground  that  the  verdict  or 
judgment  in  the  action  would  be  admissible  in  evidence  for  or  against  him,  he  should 
nevertheless  he  examined;  but  in  that  case  the  verdict  or  judgment  should  not  be 
admissible  for  or  against  him  or  any  one  claiming  under  him."  A  much  greater  im- 
provement was,  however,  effected  by  the  statute  6  A  7  Vict.  c.  85,  which  removed  incom- 
petency by  reason  of  incapacity  from  crime  or  on  the  ground  of  inUrut  in  all  persons, 
except  the  pardes  to  the  etdtj  or  the  persons  whose  rights  were  involved  therein,  such  as  the 
real  plaintiff  in  the  fictitious  action  of  ^'ectment,  or  any  person  in  whose  immediate  and 
individual  behalf  any  action  was  brought  or  defended,  or  the  husband  or  wife  of  such 
pereons.  The  advantages  found  to  flow  from  this  alteration  in  the  law  led  to  the  statute 
14  &  16  Vict.  c.  99,  by  the  first  section  of  which  the  proviso  in  the  statute  6  A  7  Vict.  c. 
85  (which  excluded  all  persons  directly  interested  m  the  suit)  was  repealed.  By  the 
second  section,  the  parties  and  the  persons  in  whose  behalf  any  action,  siiit,  or  other 
proceeding  is  brought  or  defended  are  made  (except  as  therein  excepted)  campelerU  and 
ampeUable  to  give  evidence  on  behalf  of  either  or  any  of  the  parties  to  the  suit  in  any 
court  of  justice.  The  third  section  of  the  statute  provides  that  it  shall  not  render  any 
person  charged  with  an  offence  competent  or  compellable  to  give  evidence  against  him- 
Mlf,  nor  shidl  it  render  an^  person  compellable  to  answer  any  question  tending  to  crimi- 
nate himself,  nor  shall  it  m  any  criminal  proceeding  render  anv  hu8b«»}  competent  or 
compellable  to  ^ive  evidence  for  or  against  his  wife,  or  any  wife  competent  or  eompel 
lable  to  give  evidence  for  or  against  her  husband.  The  fourth  section  of  the  statute 
further  provides  that  it  shall  not  applv  to  any  proceeding  instituted  in  consequence  of 
adultery^  or  to  any  action  for  breach  oi  promise  of  marriage.  It  was  decided  soon  after 
it  had  become  law  that  the  second  section  of  the  statute  did  not  render  a  wife  admissible 
as  a  witness  for  or  against  her  husband ;  and  accordingly  the  statute  16  ft  17  Vict.  c.  83 
was  passed,  enactine  that  the  husbands  and  wives  of  the  parties  to  any  suit,  or  of  the 
persons  on  whose  behalf  any  such  proceeding  is  brought  or  defended,  shall  thereafter  be 
competent  and  compellable  to  give  evidence  on  behalf  of  either  party  or  any  of  the 
parties.  Neither  husband  nor  wife  is  compellable,  however,  to  disclose  any  communi- 
cation made  or  received  during  marriage ;  and  neither  party  is  a  competent  witness  in  a 
criminal  proceeding,  or  in  any  proceeding  instituted  in  consequence  of  adultery. — Kbrs. 

*  But  tne  principles  and  policy  of  this  rule  restrain  it  to  that  confidence  only  which 
is  placed  in  a  counsel  or  solicitor,  and  which  must  necessarily  be  inviolable  where  the 
use  of  advocates  and  legal  assistants  is  admitted.  But  the  purposes  of  public  justice 
sapersede  the  delicacy  of  every  other  species  of  confidential  communication.  In  the 
trial  of  the  duchess  of  Kingston,  it  was  determined  that  a  friend  might  be  bound  to 
disclose,  if  necessary  in  a  court  of  justice,  secrets  of  the  most  sacred  nature  which  one 
sex  could  repose  in  the  other;  and  that  a  surgeon  was  bound  to  communicate  any 
information  whatever  which  he  was  possessed  of  in  consequence  of  his  professional 
attendance.  II  St.  Tr.  243,  246.  And  those  secrets  only  communicated  to  a  counsel  or 
attorney  are  inviolable  in  a  court  of  justice  which  have  been  intrusted  to  them  whilst 
acting  in  their  respective  characters  to  the  party  as  their  client.  4  T.  B.  431,  753.-  • 
GaxartiAv, 
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they  bave  one  only  to  a  single  fact,  they  admit  the  party  himself  (plaintiff 
or  defendant)  to  be  examined  in  his  own  behalf,  and  admini&terto  him  what  is 
called  the  swppletory  oath ;  and,  if  his  evidence  happens  to  be  in  his  own  favour, 
this  immediately  converts  the  half  proof  into  a  whole  one.  By  this  ingenious 
device  satisfying  at  once  the  forms  of  the  Eoman  law,  and  acknowledgmg  the 
superior  reasonableness  of  the  law  of  England :  which  permits  one  witness  \o 
be  sufficient  where  no  more  are  to  be  had :  and,  to  avoid  all  temptations  of  per- 
jury, lays  it  down  as  an  invariable  rule,  that  nemo  testis  esse  debet  in  propria 
causa.^ 

^- J  ^  ^Positive  proof  is  always  required,  where  from  the  nature  of  the  case  it 
-*  appears  it  might  possibly  nave  hAc^n  had .  "Rut  neirt  to  ruiMtwp.  TTTOof.  rinrunL' 
stantial  evidence  or  the  doctrine  ' 
fact  itself  cannot  be  demonstratively 
proof  of  the  fact  is  the  proof  of  such  circumstances  which  either  necessarily,  or  usti^ 
ally,  attend  such  facts;  and  these  are  called  presumptions,  which  are  only  to  be  re- 
lied upon  till  the  contrary  be  actually  proved.  Stabitur  prcesumptioni  donee  pro- 
betur  in  contrarium.(y)  Violent  presumption  is  many  times  equal  to  full  prooiVz) 
for  there  those  circumstances  appear,  which  necessarily  attend  the  fact.  As  ir  a 
landlord  sues  for  rent  due  at  Michaelmas,  1754,  and  the  tenant  cannot  prove  the 
payment,  ^ut  produces  an  acquittance  for  rent  due  at  a  subsequent  time,  in  jfoll 
of  all  demands,  this  is  a  violent  presumption  of  his  having  paid  the  former  rent, 
and  is  equivalent  to  full  proof;  for  though  the  actual  payment  is  not  proved,  yet 
tjie  acquittance  in  full  of  all  demands  is  proved,  which  could  not  oe  without 
such  payment;  and  it  therefore  induces  so  forcible  a  presumption,  that  no  proof 
shall  be  admitted  to  the  contrary.(a)"    Probable  presumption,  arising  from  such 

(9)  Co.  Litt  873.  (•)  n>id.  0.  (•)  Gilli.  ISrld.  101. 

*  In  equity  no  decree  can  be  made  on  the  oath  of  one  witness  against  the  defendant's 
answer  on  oath,  ( Ventr.  161.  3  Ch.  C.  123,  69 ;)  and  one  witness  is  not  sufficient  against 
the  husband,  although  it  be  supported  by  the  answer  of  the  wife,  for  she  cannot  be  a 
witness  against  her  husband.  2  ib.  30.  3  P.  Wms.  238.  But  a  decree  may  be  made  on 
the  evidence  of  a  single  witness,  where  the  evidence  of  the  other  party  is  falsified  or  dis- 
credited by  strong  circumstances.  2  Vern.  554.  2  Atk.  19.  3  ib.  419.  1  Bro.  Ch.  C.  52. 
In  high  treason,  when  it  works  corruption  of  blood,  two  witnesses  are  necessary,  by  7  W. 
III.  c.  3.  So  two  are  necessary  in  perjurv.  10  Mod.  195  ;  post,  4  book,  150.  In  all  other 
cases  the  effect  of  admissible  evidence,  whether  given  by  one  or  more  witnesses,  is  solely 
for  the  consideration  of  the  jury.    See  Stark,  on  Evid.  pp.  3,  398,  399. — Chittt. 

^The  author  does  not,  perhans,  literally  mean  here  that  no  evidence  would  he  received^ 
if  in  fact  it  could  be  produced,  to  rebut  even  the  most  violent  presumption,  for  the 
maxim  which  he  has  cited  above  implies  the  contrary ;  but  I  suppose  him  to  mean  that 
such  a  presumption  is  so  weighty  that  no  evidence  will  countervail  it.  Even  in  thia 
light  it  IS  too  strongly  expressed ;  for  the  acquittance  might  undoubtedly  be  shown  to 
have  been  given  by  mistake,  or  extorted  by  menace,  or  drawn  from  the  part^  by  fraad. 
So  in  lord  Cake's  instance: — "  If  one  be  runne  throw  the  bodie  with  a  sword  m  a  house, 
whereof  he  instantly  dieth,  and  a  man  is  seene  to  come  out  of  that  house  with  a  bloody 
Bword,  and  no  other  man  was  at  that  time  in  the  house."  The  party  here  might  have 
run  himself  through  the  body,. in  spite  of  the  endeavours  of  the  other  to  the  contrary; 
and  if  a  witness  had  seen  that  from  an  opposite  window,  undoubtedly  he  would  be 
received  to  destroy  the  violent  presumption  arising  from  the  apparent  circumstances. 
Indeed,  if  witnesses  ore  receivable,  as  they  daily  are,  to  contradict  or  explain  away  posUum 
proof,  of  course  they  must,  a  /ortioriy  be  so  to  rebut  presumptive  proof. 

But  there  are  presumptions  in  law  which  are  not  controvertible ;  that  is,  where  the  law 
has  declared  that  such  a  consequence  always  follows  such  a  fact,  and  therefore  withdraws 
that  consequence  from  the  decision  of  the  jury.  These,  therefore,  are  not  the  proper 
subject  of  evidence  as  we  understand  the  word  here ;  and  therefore  when  the  cauamg 
fact  is  proved,  as  no  evidence  aliunde  is  required,  so  none  will  be  admitted  to  rebut  Uie 
consequence.    Thus,  if  a  conspiracy  to  imprison  the  king's  person  be  proved,  the  law 

S resumes  an  intention  to  kill  him.    Foet.  196.    See  Feame  vs.  Hutchinson,  9  Ad.  &  £11. 
41.— OOLKRIDGS. 

Presumptions  are  of  three  kinds:  1st,  Legal  presumptions,  made  by  the  law  itself; 
2d,  Lergal  presumptions,  to  be  made  by  a  jury,  of  law  and  fact ;  3d,  Natural  presumptions, 
or  presumptions  of  mere  fact. 

Ist.  Jjegal  presumptions  are  in  some  cases  absolute,  as  that  a  bond  or  other  specialty 
was  executed  upon  a  good  consideration,  (4  Burr.  2225,)  so  long  as  the  deed  or  bond 
268 
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drcaniBtances  as  ustuxUy  attend  the  fact,  hath  also  its  due  weight:  as  if,  in  a  suit 
for  rent  due  in  1764,  the  tenant  proves  the  payment  of  the  rent  due  in  1755  5 
this  will  prevail  to  exonerate  the  tenant,(6)  unless  it  be  clearly  shown  that  the 
rent  of  1754  was  retained  for  some  special  reason,  or  that  there  was  some  &aud 
orauBtake;  for  otherwise  it  will  be  presumed  to  have  been  paid  before  that  in 
1755,  as  it  is  most  usual  to  receive  fiAt  the  rents  of  longest  standing.  Light,  or 
rash,  presumptions  have  no  weight  or  validity  at  all.** 

♦The  oath  administered  to  the  witness  is  not  only  that  what  he  de-  r^^ono 
()08e8  shall  be  true,  but  that  he  shall  also  depose  the  whole  truth ;  so  ■- 
mat  he  is  not  to  conceal  any  part  of  what  he  knows,  whether  interi'ogated 
particularlv  to  that  point  or  not.  And  aU  this  evidence  is  to  be  given  in  open 
court,  in  the  presence  of  the  parties,  their  attorneys,  the  counsel,  and  all  oy- 
Btandere,  and  before  the  judge  and  jury ;  each  party  having  libertv  to  except  to 
its  competency,  which  exceptions  are  publicly  stated,  and  by  the  judge  are 
openly  and  publicly  allowed  or  disallowed,  in  the  fiice  of  the  country ;  which 
must  curb  any  secret  bias  or  partiality  that  might  arise  in  his  own  breast. 
And  if,  either  in  his  directions  or  decisions,  he  mistakes  the  law  by  ignorance, 
inadvertence,  or  design,  the  counsel  on  either  side  may  require  him  publicly 
to  seal  a  bill  of  exceptionSy  stating  the  point  in  which  he  is  supposed  to  err;  and 
.  this  he  is  obliged  to  sealj  by  statute  W  estm.  2, 13  Edw.  I.  c.  31,  or,  if  he  refuse 
so  to  do,  the  party  may  have  a  compulsory  writ  against  him,(c)  commanding 
him  to  seal  it,  if  the  met  alleged  be  truly  stated :  and  if  he  returns  that  the 
fact  is  untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie  against  him 
for  making  a  false  return.  This  bill  of  exceptions  is  in  the  nature  of  an  a}»peal, 
examinable,  not  in  the  court  out  of  which  the  record  issues  for  the  trial  at  nisi 
friuSy  but  in  the  next  immediate  superior  court,  upon  a  writ  of  error,  after 
judgment  given  in  the  court  below.  But  a  demurrer  to  evidence  shall  be 
determined  by  the  court  out  of  which  the  record  is  sent.  This  happens  where 
a  record  or  other  matter  is  produced  in  evidence,  concerning  the  legal  conse- 
quences of  which  there  arises  a  doubt  in  law;  in  which  case  the  adverse 

(»)  Co.  Lttt.  378.  (•)B«g.Br.l82.   2  Inst.  487. 

remains  onimpeached ;  but  it  may  be  impeached  on  the  ground  of  fraud,  and  then  the 
consideration  beoomes  the  subject  of  inquiry.  But  in  the  case  of  bills  of  exchange,  the 
presumption  that  it  was  accepted  for  a  good  consideration  may  be  rebutted  by  evidence. 
So  where  a  fine  has  been  levied,  it  will  1^  implied  that  it  has  been  levied  with  proclama- 
tions, (3  Go.  86,  b.,)  unless  rebutted,  (Bull.  N.  F.  229,)  and  some  other  like  instances ;  but 
the  presumption  in  favour  of  innocence  is,  it  has  been  held,  too  strong  to  be  overcome 
by  any  artificial  intendment  of  law.  2  B.  &  A.  386.  2d.  Presumptions  of  law  and  fact, 
as  that  adverse  ei\joyment,  unquestioned  for  twenty  years,  of  an  incorporeal  heredita- 
ment, presumes  a  grant ;  that  a  oond  has  been  satisfied  upon  which  no  interest  has  been 
paid,  nor  other  acknowledgment  made  of  its  existence,  for  a  like  period,  (2  Stra.  826.  2 
Ld.  Baym.  1370;)  that  there  has  been  a  conversion  in  the  case  of  trover  where  the 
defendant  refuses  to  deliver  them  up.  3d.  Natural  presumptions.  It  is  the  peculiar 
province  of  the  jury  to  deal  with  presumptions  of  this  class ;  yet,  where  the  particular 
&ets  are  inseparably  connected  according  to  the  usual  course  of  nature,  the  courts  them- 
selves will  draw  the  ixEftn«nce ;  as  when  a  child  has  been  bom  within  a  few  weeks  after 
access  of  the  husband,  its  bastardy  will  be  ihferred  without  the  aid  of  a  jury.  8  East,  193. 
All  cases  of  circumstantial  evidence  may  be  more  or  less  within  this  class.  And  it  is 
obvious  that  the  case  put  in  the  text  belongs  to  this  division,  upon  which  Mr.  Christian 
has  made  the  following  remark : — 

"  This  can  scarcely  he  correct.  I  should  conceive  that  proof  may  be  admitted  to  repel 
all  presumptions  whatever;  and  even  if  a  receipt  should  be  produced  expressly  for  the 
rent  of  the  year  1754,  still,  the  landlord  might  show  that  it  had  been  obtained  bv  mistake 
or  fraud,  and  that  no  rent  had  been  received  at  the  time."  In  a  case  of  a  similar  nature 
tried  before  Abbott,  O.  J.,  at  Guildhall,  a.d.  1824,  the  landlord  adduced  evidence  to  show 
the  mistake,  and  recovered.— ^^hitty. 

*  It  is  difficult  to  say  what  is  a  light  and  raslv  presumption,  if  it  is  any  presumption  at 
alL  Any  circumstance  may  be  proved  from  which  a  fair  inference  can  be  drawn,  though 
alone  it  would  be  too  slight  to  support  the  verdict  of  the  iury;  yet  it  may  corroborate 
other  testimony,  and  a  number  of  such  presumptions  may  become  of  importance.  Pod- 
stmt  diverta  genera  Ua  ccmjungif  ui  qua  singula  nan  nocerent,  ea  univerea  tanquam  grandif  reum  ofpri 
manU  Hatthseus  de  Crim.— Christian. 
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party  may  if  he  pleases  demur  to  the  whole  evidence ;  which  admits  the  trath 
of  every  fact  that  has  been  alleged,  but  denies  the  sufficiency  of  them  all  in 
point  of  law  to  maintain  or  overthrow  the  issue  ;(d)  which  draws  the  question 
of  law  from  the  cognizance  of  the  jury  to  be  decided  (as  it  ought)  by  the 
court.  But  neither  these  demurrers  to  evidence,  nor  the  bills  of  exceptions, 
are  at  present  so  much  *m  use  as  formerly;  since  the  more  frequent 


*373] 


extension  of  the  discretionary  powers  of  the  court  in  granting  a  new 


trial,  which  is  now  very  commonly  had  for  the  misdirection  of  the  judge  at 
nisi  prius.^ 

This  open  examination  of  witnesses  viva  voeCy  in  the  presence  of  all  mankind, 
is  much  more  conducive  to  the  clearing  up  of  truth(e)  than  the  private  and 
secret  examination  taken  down  in  writing  before  an  officer  or  his  clerk  in  the 
ecclesiastical  courts  and  all  others  that  have  borrowed  their  practice  from  the 
civil  law,  where  a  witness  may  frequently  depose  that  in  private  which  he  will 
be  ashamed  to  testify  in  a  public  and  solemn  tribunal.  There  an  artful  or 
careless  scribe  may  make  a  witness  speak  what  he  never  meant,  by  dressing 
up  his  depositions  in  his  own  forms  and  language ;  but  he  is  here  at  liberty  to 
correct  and  explain  his  meaning,  if  misundersto^,  which  he  can  never  do  after  a 
written  deposition  is  once  taken.  Besides,  the  occasional  questions  of  the  judge, 
the  jury,  and  the  coimsel,  propounded  to  the  witnesses  on  a  sudden,  will  sift  out 
the  truth  much  better  than  a  formal  set  of  interrogatories  previously  penned  and 
settled ;  and  the  confronting  of  adverse  witnesses  is  also  another  opportunity 
of  obtaining  a  clear  discovery,  which  can  never  be  had  upon  any  other  method 
of  trial,  ^r  is  the  presence  of  the  judge  during  the  examination  a  matter  of 
small  importance ;  for,  besides  the  respect  and  awe  with  which  his  presence  will 

(1)  Go.  Utt  72.   6Rep.l04.  (•)  HalePs  Hiat  O  L.  254,  25S,  SSe. 

*  The  matter  which  the  jury  has  to  try  is  the  issue  joined  upon  the  pleadings  wfaioh 
are  copied  on  the  nisi  prius  record,  and  at  which  alone  the  judge  is  permitted  to  look  for 
the  question  to  be  tried.  Although,  therefore,  the  plaintiff  may  be  able  to  prove  a  good 
cause  of  action,  or  the  defendant  a  good  defence,  that  is  not  sufficient  to  entitle  either 
to  a  verdict,  unless  the  proof  of  it  establishes  that  side  of  the  issue  which  it  is  his  du^ 
to  maintain.  When  there  was  no  power  to  amend  the  pleadings  at  nisi  prius,  it  aooord- 
ingly  often  happened  that  a  party  failed  on  the  trial,  by  reason  of  some  minute  di»- 
crepancy  between  the  statement  of  his  cause  of  action  or  defence  and  the  evidence  pro- 
duced to  support  it;  for  though  as  a  rule  it  is  sufficient  that  the  issue  shall  be  mUtanialfy 
S roved,  it  is  necessary  that  it  be  eompUufy  proved.  This  strictness  conse<]|uently  pro- 
uced  great  ii^justioe ;  for  parties  perfectly  aware  of  the  true  nature  of  the  dispute  came 
to  trial  relying  upon  some  slight  nusstatement  in  his  adversary's  pleadings  not  material 
to  the  merits  of  the  case,  and  which,  had  it  been  discovered  m  time,  would  have  been 
corrected.  To  obviate  hardships  of  this  kind,  the  statute  9  Geo.  IV.  c.  15  enacted  that 
it  should  be  lawful  for  any  court  or  any  judge  sitting  at  nisi  prius,  when  any  variance 
appeared  between  any  matter  in  writing  or  in  print  produced  in  evidence  and  the  recital 
thereof  on  the  record,  to  cause  the  record  to  be  forthwith  amended  in  such  particular  on 
payment  of  such  costs,  if  any,  to  the  other  party,  as  such  judge  or  oourt  thought  reason* 
able ;  the  trial  thenceforth  to  proceed  as  if  no  such  variance  had  appeared.  The  statute 
3  Ai  4  W.  IV.  c.  42,  ss.  23,  24  extended  this  power  of  amendment  to  all  cases  where  any 
variance  appeared  between  the  proof  and  the  recital  or  setting  forth  thereof  on  the 
record,  the  trial  to  proceed  as  if  no  variance  had  happened. 

The  powers  of  amendment  given  by  these  statutes  have  been  still  further  extended^  if 
not  superseded,  by  the  provisions  of  the  Common-Law  Procedure  Act,  1852.  Thus,  a 
non-jwider  or  tni^joirtder  may  be  amended  at  the  trial ;  so  the  evidence  of  the  plaintiff  may 
show  a  contract  or  cause  of  action  varying  somewhat  from  that  alleged  in  bis  declaration ; 
or  the  defendant's  witnesses  may  make  out  a  defence  which  has  not  been  pleaded  with 
technical  exactness.  In  either  case  the  declaration  or  plea  may  be  amended ;  and  this 
must  be  done  by  the  presiding  judge,  so  that  the  real  question  in  controversy  between 
the  parties  to  the  cause  may  be  determined  in  the  existing  suit.  Amendments  are  gene- 
rally granted  in  payment  of  the  costs  previously  incurred,  and  which  by  the  amendment 
have  been  rendered  unnecessary  or  without  result.  The  defendant  may  be  allowed,  if 
necessary,  to  plead  de  novo;  in  which  latter  case  the  further  trial  of  the  action  is  at  once 
stopped  and  the  jury  discharged  from  giving  any  verdict.  If  either  party  is  dissatisfied 
with  the  deeision  of  the  judge,  he  may  apply,  for  a  new  trial ;  and  if  the  court  think  thai 
the  amendment  was  improper,  a  new  trial  will  be  granted. — ^Kbre. 
2M 


Digitized  by  VjOOQ IC 


Chap  23.]  PRIVATE  WRONGS.  h 

naturally  inspire  the  witness,  he  is  able  by  use  and  experience  to  keep  the 
evidence  from  wandering  from  the  point  in  issue.  In  short,  by  this  "method  of 
examination,  and  this  only,  the  persons  who  are  to  decide  upon  the  evidence  havi 
an  opportunity  of  observing  the  quality,  age,  education,  understanding,  be- 
haviour, and  inclinations  of  the  witness;  in  which  points  all  persons  must  appear 
alike  when  their  depositions  are  reduced  to  writing  and  read  to  the  ]nage  in 
the  absence  of  those  who  made  them ;  and  yet  as  much  may  be  frequently  col- 
lected from  the  manner  in  which  the  evidence  is  delivered  as  from  the  matter  of 
*it.  These  are  a  few  of  the  advantages  attending  this  the  English  way  r*©^^ 
of  giving  testimony  ore  tenus.  Which  was  also,  indeed,  familiar  among  L 
the  aiUient  Romans,  as  may  be  collected  from  Quintilian,(/)  who  lays  down  very 
good  instructions  for  examining  and  cross-examining  witnesses  viva  voce.  And 
Qiis,  or  somewhat  like  it,  was  continued  as  low  as  the  time  of  Hadrian  ;(^)  but  the 
civil  law,  as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

Ab  to  such  evidence  as  the  jury  may  have  in  their  own  consciences  by  their 
private  knowledge  of  facts,  it  was  an  antiont  doctrine  that  this  had  as  much 
right  to  sway  their  judgment  as  the  written  or  parol  evidence  which  is  de- 
livered in  court.  And  therefore,  it  hath  been  often  held(A)  that  though  no 
proo&  be  produced  on  either  side,  yet  the  jury  might  bring  in  a  verdict.  For 
the  oath  of  the  jurors  to  find  according  to  their  evidence  was  construedQt)  to 
be,  to  do  it  according  to  the  best  of  their  own  knowledge.  This  seems  to  nave 
arisen  from  the  antient  practice  of  taking  recognitions  of  assize  at  the  iirst 
introduction  of  that  remedy ;  the  sheriff  oeing  bound  to  return  Such  recog- 
nitors as  knew  the  truth  of  the  fact,  and  the  recog^nitors  when  sworn  beins  to 
retire  immediately  from  the  bar,  and  bring  in  their  verdict  according  to  their 
owif  j^ersonal  knowledge,  without  hearing  extrinsic  evidence  or  receiving  any 
direction  from  the  judge,  (j)  And  the  same  doctrine  ("when  attaints  came  to  be 
extended  to  trials  by  juiy  as  well  as  to  recognitions  or  assize)  was  also  applied 
to  the  case  of  common  jurors,  that  they  might  escape  the  heavy  penalties  of 
the  attaint  in  case  they  could  show  by  any  additional  proof  that  their  verdict 
was  agreeable  to  the  truth,  though  not  according  to  the  evidence  produced ; 
with  which  additional  proof  the  law  presumed  they  were  privately  acquainted, 
though  it  did  not  appear  in  *court4  But  this  doctme  was  again  gradu-  rjitoyA 
ally  exploded,  when  attaints  began  to  be  disused  and  new  trials  intro-  L 
duced  in  their  stead.  For  it  is- quite  incompatible  with  the  grounds  upon  which 
such  i^w  trials  are  every  day  awarded,  viz.,  tiiat  the  verdict  was  given  without^ 
or  contrary  tOy  evidence.  And  therefore,  together  with  new  trials,  the  practice 
seems  to  have  been  first  introduced(A:)  which  now  universally  obtains,  that  if 
a  juror  knows  any  thing  of  the  matter  in  issue  he  may  be  sworn  as  a  witness 
andgive  his  evidence  publicly  in  court.  • 

Wnen  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the  presence 
of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the  jury ;  omit- 
ting all  superfluous  eircumstances,  observing  wherein  the  main  question  and 
principal  issue  lies,  stating  what  evidence  has  been  given  to  support  it,  with 
such  remarks  as  he  thinks  necessary  for  their  direction,  and  giving  them  his 
opinion  in  matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  unless  the  case  be  veiy  clear,  with- 
draw f^om  the  bar  to  consider  of  their  verdict ;  and,  in  order  to  avoid  intem- 
perance and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire,  or  candle, 
unless  by  permission  of  the  judge,  till  they  are  all  unanimously  agreed.  A  me- 
thod of  accelerating  unanimity  not  wholly  unknown  in  other  constitutions  of 
Europe,  and  in  matters  of  greater  copcem.  For  by  the  golden  bull  of  the  em- 
pire,(^  if,  aftier  the  congress  is  opened,  the  electors  delay  the  election  of  a  king 
of  the  Romans  for  thirty  days,  tney  shall  be  fed  only  with  bread  and  water,  tiU 

(f)  huUM.  OraL  I.  5,  e.  7.  (»)  Tear-book,  U  Hen.  VIL  29.  Plowd.  12.  Hob.  227.  I  Lev. 

Wf "         "-- 


<#)  S«e  hie  epiflOe  to  Vanus  the  legate  or  Judge  of  Gllida:  87, 
*  Tu  moffis  MCire  potet,  quanta  JUUs  iit  habenda  Uttibut;  ( 
qvL,  «f  cvjm  dirjnitatitt  et  cujtt^  KStimatiom*  sint ;  ely  qui         (f)  Bract.  I.  4,  tr.  1,  c.  19,  g  8.    Flet  L  i>  c  9,  }  X 


^  Tu  moffis  Mcire  potet,  quanta  Jides  iit  habenda  Uttibut;  {*)  Vangh.  148, 149. 
ff)tL,  «f  cvju»  dirynitatii^  et  cujtn  tegfimationi*  sint ;  ety  qui  m  Bract.  I.  4,  tr.  1, 
rimpHeUer  viti  tint  dicert;  utrwn  unum,  eundemque  medi-         (*)  Styl.  233.    1  Sid.  133^ 


Mtum  termonem  attulerintf  an  ad  m  qtut  interregaverai         (*)  C.  2. 
taumponveritimUiaraponderinL"    F/.'i2,b,B. 
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the  Bfloie  is  accomplished.  Bat  if  our  juries  eat  or  drink  at  all,  or  have  anj 
eatables  about  them,  without  consent  of  the  court,  and  before  verdict,  it  is 
finable ;  and  if  they  do  so  at  his  charge  for  whom  they  ailterwards  ^d,  it  will 
set  aside  the  verdict.  Also  if  they  speak  with  either  of  the  parties  or  their 
*^76 1  ^S^^^^j  after  they  are  gone  *from  the  bar ;  or  if  they  receive  any  fresh 
J  evidence  in  private ;  or  if  to  prevent  disputes  they  cast  lots  for  whom 
they  shall  find;  any  of  these  circumstances  will  entirely  vitiate  the  verdict. 
And  it  has  been  held,  that  if  the  jurors  do  not  agree  in  their  verdict  before  the 
judges  are  about  to  leave  the  town,  though  they  are  not  to  be  threatened  or 
imprisoned,(m)  the  judges  are  not  bound  to  wait  for  them,  but  may  carry  them 
round  the  circuit  from  town  to  town  in  a  cart.(n)*  This  necessity  of  a  total 
unanimity  seems  to  be  peculiar  to  our  own  constitution  ;(o)  or,  at  least,  in  the 
nembda  or  jury  of  the  antient  Goths,  there  was  required  (even  in  criminal  cases) 
only  the  consent  of  the  major  part;  and,  in  case  of  an  equality,  the  defendant 
was  held  to  be  acquitted.C^)*^ 

When  they  are  all  unanimously  agreed,  the  jury  return  back  to  the  bar;  and, 
before  they  deliver  their  verdict,  the  plaintiff  is  bound  to  appear  in  court,  by 
himself,  attorney,  or  counsel,  in  order  to  answer  the  amercement  to  which  by 
the  old  law  he  is  liable,  as  has  been  formerly  mentioned,rg)  in  case  he  fails  in 
his  suit,  as  a  punishment  for  his  false  claim.  To  be  amerceay  or  a  mercie,  is  to  be 
at  the  king's  mercy  with  regard  to  the  fine  to  be  imposed ;  in  misericardia  dtmini 
regis  pro  f also  clamors  suo.  The  amercement  is  disused,  but  the  form  still  con- 
tinues; and  if  the  plaintiff  does  not  appear,  no  verdict  can  be  ffiven,  but  the 
plaintiff  is  said  to  be  nonsuit^  non  sequitur  clamorem  suum,  Therelore  it  is  usual 
foi*  a  plaintiff,  when  he  or  his  counsel  perceives  that  he  has  not  given  evidence 

(••)Mlrr.o.4,}M.  (J»)  SUem.  1. 1,  c  4.  * 

|«)  £t6.  Jw.  fol.  40,  pi.  11.  (f)  Page  276.   See  abo  book  ir.  879. 

(•)  See  JJarrlngUm  on  the  Statntes,  19,  20, 21. 

^  Pending  a  trial  of  long  duration  the  jury  may  be  ac^ourned,  and  in  civil  cases  mar 
separate ;  but  after  the  judge  has  summed  up,  they  oannot  separate.  2  Bar.  k  Aid.  462. 
— Chitty. 

'^  The  learned  ^'udge  has  displayed  much  erudition  in  the  beginning  of  this  chapter  to 
prove  tiie  antiquity  of  the  trial  by  jury ;  but  the  trials  referred  to  by  the  authors  there 
cited,  and  even  the  judicium  parium,  mentioned  in  the  celebrated  chapter  of  mo^na  ekarUij 
are  trials  which  were  something  similar  to  that  by  a  jury,  rather  than  instances  of  a  trial 
by  jury  according  to  its  present  established  form.  The  judicium  parium  seems  strictly 
the  judgment  of  a  subject's  eouals  in  the  feudal  courts  of  the  king  and  barons.  •  And  bo 
little  appears  to  be  ascertained  by  antiquarians  respecting  the  introduction  of  the  trial 
in  criminal  cases  by  two  juries,  that  although  it  is  one  of  the  most  important,  it  is  oer- 
tainly  one  of  the  most  obscure  and  inexplicable,  parts  of  the  law  of  Eneland. 

The  unanimity  of  twelve  men,  ^>  repugnant  to  all  experience  of  human  conduct, 
passions,  and  understandings,  could  hardly  in  any  age  have  been  introduced  into 
practice  by  a  deliberate  act  of  the  legislature. 

But  that  the  life,  and  perhaps  the  liberty  and  property,  of  a  subject  should  not  be 
affected  by  the  concurring  judgment  of  a  less  number  tiian  twelve,  where  more  were 
present,  was  a  law  founded  m  reason  and  caution,  and  seems  to  be  transmitted  to. us  by 
the  common  law,  or  from  immemorial  antiquity.  The  grand  assize  might  have  consisted 
of  more  than  twelve,  yet  the  verdict  must  have  been  given  by  twelve  or  more;  and  if 
twelve  did  not  agree,  the  assize  was  afforced, — that  is,  others  were  added  till  twelve  did 
concur.  See  1  Reeve's  Hist  of  Eng.  Law,  241,  480.  This  was  a  majority,  and  not  una- 
nimity. A  grand  jury  may  consist  of  any  number  from  twelve  to  twenty-three  inclusive, 
but  a  presentment  ought  not  to  be  made  by  less  than  twelve.  2  Hale,  P.  0.  161.  The 
same  is  true  also  of  an  inquisition  before  the  coroner.  In  the  high  court  of  parliament 
and  the  court  of  the  lord  high  steward  a  peer  may  be  convicted  by  the  greater  number ; 
}'et  there  can  be  no  conviction  unless  the  greater  number  consists  at  least  of  twelve.  3 
Inat.  30.  Eelyng.  56.  Moore,  622.  Under  a  commission  of  lunacy  the  jury  was  seven* 
teen,  but  twelve  joined  in  the  verdict.  7  Ves.  Jr.  450.  A  jury  upon  a  writ  of  inquiry 
may  be  more  than  twelve.  In  all  these  cases,  if  twelve  only  appeared,  it  followed  as  a 
necessary  consequence  that  to  act  with  effect  they  must  have  been  unanimous. 

Hence  this  may  be  suggested  as  a  coivjecture  respecting  the  origin  of  the  unanimity  of 
juries,  that,  as  less  than  twelve — ^if  twelve  or  more  were  present— could  pronounce  no 
effective  verdict,  when  twelve*  only  were  sworn,  their  unanimity  became  indispensable. 
••  -Christian. 
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sufficient  to  maintain  his  issue,  to  be  voluntarily  non-suited,  or  withdraw  him- 
self:  whereupon  the  crier  is  ordered  to  call  the  plaintiff:  and  if  neither  he,  nor 
anybody  for  him,  appears,  he  is  non-suited,  the  jurors  are  discharged,  the  action 
is  at  an  end,  and  the  defendant  shall  recover  his  costs.  The  reason  of  this  prac- 
tice ifi,  that  a  non-suit  is  more  eligible  for  the  plaintiff  than  a  verdict  against 
him :  for  after  a  non-suit,  which  is  only  a  default,  he  may  commence  the  same 
suit  *again  for  the  same  cause  of  action;  but  after  a  verdict  had,  and  r*©.^^ 
judgment  consequent  thereupon,  he  is  forever  barred  from  attacking  L  ^*' 
the  defendant  upon  the  same  ground  of  complaint.  But,  in  case  the  plaintiff 
appears,  the  jury  by  their  foreman  deliver  in  their  verdict." 

A  verdict,  vere  dictum,  is  either  privy,  or  public.  A  privy  verdict  is  when  the 
judge  hath  left  or  adjourned  the  court :  and  the  jury,  being  agreed,  in  order  to 
be  delivered  from  their  confinement,  obtain  leave  to  give  their  verdict  privily 
to  the  judge  out  of  court  :(r)  which  privy  verdict  is  of  no  force  unless  after- 
wards affirmed  by  a  public  verdict  given  openly  in  court ;  wherein  the  jury  may, 
y  they  please,  vary  from  the  privy  verdict.  So  that  the  privy  verdict  is  indeed 
a  mere  nullity;  and  yet  it  is  a  dangerous  practice,  allowing  tmie  for  the  parties 
to  tamper  with  the  jury,  and  therefore  very  seldom  indulged."  But  the  only 
effectual  and  le^l  verdict  is  the  ptiblic  verdict :  in  which  they  openly  declare  to 
have  found  the  issue  for  the  plaintiff,  or  for  the  defendant ;  and  if  for  the  plain- 
tiff, they  assess  the  damages  also  sustained  by  the  plaintiff  in  consequence  of 
the  injury  upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the  jury, 
for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having  their  vei*- 
dict  attainted,  will  find  a  special  verdict;  which  is  grounded  on  the  statute  of 
W^estm.  2,  IS  Edw.  I.  c.  30,  §  2.  And  herein  they  state  the  naked  ^Etcts,  as  they 
find  them  to  be  proved,  and  pray  the  advice  of  the  court  thereon ;  concluding 
conditionally,  that  if  upon  the  whole  matter  the  court  should  be  of  opinion  that 
the  plaintiff  had  cause  of  action,  they  then  find  for  the  plaintiff;  if  otherwise, 
then  for  the  defendant.  This  is  entered  at  length  on  the  record  and  afterwards 
argued  and  determined  in  the  court  at  Westminster,  from  whence  the  issue  came 
to  lie  tried. 

^Another  method  of  finding  a  species  of  special  verdict  is  when  the  j-^oi- « 
jury  find  a  verdict  generally  for  the  plaintiff,  out  subject  nevertheless  to  L  ' 
the  opinion  of  the  judge  or  the  court  above,  on  a  special  case  stated  by  the 
counsel  on  both  sides  with  regard  to  a  matter  of  law;  which  has  this  advantage 
over  a  special  verdict,  that  it  is  attended  with  much  less  expense,  and  obtains  a 
much  speedier  decision ;  the  postea  (of  which  in  the  next  chapter)  being  stayed 
in  the  hands  of  the  officer  of  nisiprius,  till  the  question  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant,  as  the  case  may  happen. 
But,  as  nothinff  appears  upon  the  record  but  the  general  verdict,  the  parties  are 
precluded  hereby  from  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judg.. 
ment  of  the  court,  or  judge,  upon  the  point  of  law.  Which  makes  it  a  thing  to 
be  wished,  that  a  method  could  be  devised  of  either  lessening. the  expense  of 
special  verdicts,  or  else  of  entering  the  cause  at  length  upon  the  postea.  But  in 
both  these  instances  the  jury  may,  if  they  think  proper,  take  upon  themselves 
to  determine,  at  their  own  hazard,  the  complicated  question  of  fact  and  law, 

(^  If  tbe  Jadg«  hath  a^Joorned  the  court  to  hli  own     lodgfaigt,  and  there  receiyee  the  yerdict,  It  la  a  pubtie  and 

t  not  a  yrwy  Terdlot. 

•*  When  a  verdict  will  carry  all  the  costs,  and  it  is  doubtful  from  the  evidence  for 
which  party  it  will  be  given,  it  is  a  common  practice  for  the  judge  to  recommend,  and 
the  parties  to  consent,  that  a  juror  should  be  withdrawn ;  and  thus  no  verdict  is  given, 
and  each  party  pays  his  own  costs. 

Where  there  is  a  doubt  at  the  trial  whether  the  evidence  produced  by  the  plaintiff  is 
ufficient  to  support  the  verdict  given  in  his  favour  by  the  jury,  the  judge  will  give  leave 
to  apply  to  the  court  above  to  set  aside  the  verdict  and  to  enter  a  non-suit;  but  if  such 
liberty  is  not  reserved  at  the  trial,  the  court  above  can  only  grant  the  defendant  a  new 
trial,  if  they  think  the  plaintiff's  evidence  insufficient  to  support  his  case.  6  T.  R.  67. — 
Christian. 

"  A  privy  verdict  cannot  be  given  in  treason  and  felony.    2  H.  P.  C.  300. — Chittt. 
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ai^d,  without  either  Bpecial  verdict  or  special  .case^  may  find  a  verdict  absolutely 
either  for  the  plaintiff  or  defendant.(5j 

When  the  jury  have  delivered  in  tneir  verdict,  and  it  is  recorded  in  court, 
they  are  then  discharged.  And  so  ends  the  trial  by  jury :  a  trial  which,  besides 
the  other  vast  advantages  which  we  have  occasionally  observed  in  its  progress^ 
is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equitable,  and  certain;  for  a 
commission  out  of  chancery,  or  the  civil-law  courts,  for  examining  witnesses  in 
one  cause  will  frequently  last  as  long,  and  of  course  be  full  as  expensive,  as  the 
trial  of  a  hundred  issues  at  nisi  prius :  and  yet  the  fact  cannot  be  determined  by 
such  commissioners  at  all ;  no,  not  till  the  depositions  are  published,  and  read  at 
the  hearing  of  the  cause  in  court. 

*3791  *Upon  these  accounts  the  trial  by  jury  ever  has  been,  and  I  trust  ever 
J  will  be,  looked  upon  as  the  glory  of  the  English  law.  And  if  it  has  so 
great  an  advantage  over  others  in  regulating  civil  property,  how  much  must 
that  advantage  be  heightened  when  it  is  applied  to  criminal  cases !  But  this 
we  must  refer  to  the  ensuing  book  of  these  commentaries :  only  observing  for 
the  present,  that  it  is  the  most  transcendent  privilege  which  any  subject  can 
enjoy,  or  wish  for,  that  he  cannot  be  affected  either  in  his  property,  his  liberty, 
or  his  person,  but  by  the  unanimous  consent  of  twelve  of  his  neighbours  and 
equals.  A  constitution  that  I  may  venture  to  affirm  has,  under  Providence, 
secured  the  just  liberties  of  this  nation  for  a  long  succession  of  ages.  And  there- 
fore a  celebrated  French  writer,(^)  who  concludes  that  because  Rome,  Sparta, 
and  Carthage  have  lost  their  liberties,  therefore  those  of  England  in  time  mnst 
perish,  should  have  recollected  that  Rome,  Sparta,  and  Carthage,  at  the  time 
when  their  liberties  were  lost,  were  strangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  seem,  it  is  no  more  than  this  admirable  constita- 
tion,  when  traced  to  its  principles,  will  be  found  in  sober  reason  to  deserve. 
The  impartial  administration  of  justice,  which  secures  both  our  persons  and  our 
properties,  is  the  great  end  of  civil  society.  But  if  that  be  entirely  intrusted 
to  the  magistracy,  a  select  body  .of  men,  and  those  generally  selected  by  the 
prince,  or  such  as  enjoy  the  highest  offices  in  the  state,  their  decisions,  in  spite 
of  their  own  natural  integrity,  will  have  frequently  an  involuntary  bias  towards 
those  of  their  own  rank  and  dignity ;  it  is  not  to  be  expected  from  human  na- 
ture, that  the  few  should  be  always  attentive  to  the  interests  and  good  of  the 
many.  Oh  the  other  hand,  if  the  power  of  judicature  were  placed  at  random  in 
the  hands  of  the  multitude,  their  decisions  would  be  wild  and  capricious,  and  a 
new  rule  of  action  would  be  every  day  established  in  our  courts.  It  is  wisely 
therefore  ordered,  that  the  principles  and  axioms  of  law,  which  are  general 
*3801  P.ropositions,  flowing  from  abstracted  reason,  and  not  *accommodated  to 
^  times  or. to  men^  should  be  deposited  in  the  breasts  of  the  judges,  to  be 
occasionally  applied  to  such  facts  as  come  properly  ascertained  betbre  them. 
For  here  partiality  can  have  little  scope :  the  law  is  well  known,  and  is  the  same 
for  all  ranks  and  degrees ;  it  follows  as  a  regular  conclusion  from  the  premises 
of  fact  pre-established.  But  in  settling  and  adjusting  a  question  of  fact,  -when 
intrusted  to  any  single  magistrate,  partiality  and  injustice  have  an  ample  field 
to  range  in ;  either  by  boldty  assertmg  that  to  be  proved  which  is  not  so,  or  by 
more  artftiUy  suppressing  some  circumstances,  stretching  and  warping  others, 
and  distinguishing  away  the  remainder.  Here  therefore  a  competent  number 
of  sensible  and  upright  jurymen,  chosen  by  lot  frcAn  among  those  of  the  middle 
rank,  will  be  found  the  best  investigators  of  truth  and  the  surest  guardians  of 
public  justice.  For  the  most  powerftil  individual  in  the  state  will  be  cautious 
of  committing  any  flagrant  invasion  of  another's  right,  when  he  knows  that  the 
fact  of  his  oppression  must  be  examined  and  decided  by  twelve  indifferent  men, 
not  appointed  till  the  hour  of  trial;  and  that,  when  once  the  fact  is  ascertained, 
the  law  must  of  course  redress  it.  This  therefore  preserves  in  the  hands  of  the 
people  that  share  which  they  ought  to  have  in  the  administration  of  public  jus- 
tice, and  prevents  the  encroachments  of  the  more  powerful  and  wealthy  citizens. 
Wvery  new  tribunal,  erected  for  the  decision  of  facts,  without  the  intervention 

(•)  Utt  2  386.  (i)  Montosq.  Sp.  L.  zl.  6. 

264 


Digitized  by  VjOOQ IC 


Chap.  28.]  J?HITATE  WEONGS.  380 

of  a  jury,  ( whether  compoffed  of  justices  of  the  peace^  commissioners  of  the 
revenue,  judges  of  a  court  of  conscience,  or  any  other  standing  magistrates,)  it 
a  step  towards"  establishing  aristocracy,  the  most  oppressive  of  absolute  govern- 
ments. The  feodal  system,  which,  for  the  sake  of  military  subordination,  pur- 
sued an  aristocratical  plan  in  all  its  arrangements  of  property,  had  been  in- 
tolerable in  times  of  peace,  had  it  not  been  wisely  counterpoised  by  that 
privilege,  so  universally  diffused  through  every  part  of  it,  the  trial  by  the  feodal 
peers.  And  in  every  country  on  the  continent,  as  the  trial  by  the  peers  has 
been  gradually  disused,  so  the  nobles  have  increased  in  power,  till  the  state  has 
been  torn  to  pieces  by  rival  factions,  and  oligarchy  in  effect  has  been  esta- 
blished, thougn  under  the  shadow  of  regal  government;  *unless  where  r^ooi 
the  miserable  commons  have  taken  shelter  under  absolute  monarchy,  as  ^ 
the  lighter  evil  of  the  two.  And,  particularly,  it  is  a  circumstance  well  worthy 
an  Englishman's  observation,  that  m  Sweden  the  trial  by  jury,  that  bulwark  of 
northern  liberty,  which  continaed  in  its  full  vigour  so  lately  as  the  middle  of 
the  last  century ,(t£)  is  now  fallen  into  disuse  :(w)  and  that  there,  though  the 
regal  power  is  in  no  country  so  closely  limitea,  yet  the  liberties  of  the  com- 
mons are  extinguished,  and  tne  government  is  degenerated  into  a  mere  aristo- 
cracy, (x)  It  is  therefore,  upon  the  whole,  a  duty  which  every  man  owes  to  his 
country,  his  friends,  his  posterity,  and  himself,  to  maintain  to  the  utmost  of  his 
power  this  valuable  constitution  in  all  its  rights ;  to  restore  it  to  its  autient 
dignity,  if  at  all  impaired  by  the  different  value  of  property,  or  otherwise  devi- 
ated from  its  first  institution ;  to  amend  it,  wherever  it  is  defective ;  and,  above 
all,  to  guard  with  the  most  jealous,  circumspection  against  the  introduction  of 
new  and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plausible  pre- 
tences, may  in  time  imperceptibly  undermine  this  best  preservative  of  English 
liberty. 

Tet,  after  all,  it  must  be  owned,  that  the  best  and  most  effectual  method  to 
preserve  and  extend  the  trial  by  jury  in  practice,  would  be  by  endeavouring  to 
remove  all  the  defects,  as  well  as  to  improve  the  advantages,  incident  to  this 
mode  of  inquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of  the  people 
in  this  method  of  deciding  facts,  in  spite  of  all  encomiums  and  panegyrics  on 
trials  art  the  common  law,  they  will  resort  in  search  of  that  justice  to  another 
tribunal ;  though  more  dilatory,  though  more  expensive,  though  more  arbitrary 
in  its  frame  and  constitution.  If  justice  is  not  done  to  the  crqwn  by  the  ver- 
dict of  a  jury,  the  necessities  of  the  public  revenue  will  call  for  the  erection  of 
summary  tribunals.    The  principal  defects  seem  to  be, — 

1.  The  want  of  a  complete  discovery  by  the  oath  of  the  parties.  This  each 
of  them  is  now  entitled  to  have,  by  *goinff  through  the  expense  and  rjitooo 
circuity  of  a  court  of  equity;  and  therefore  it  is  sometimes  had  by  con-  •■ 
sent,  even  in  the  courts  of  law.  How  far  such  a  mode  of  compulsive  examina- 
tion  is  agreeable  to  the  rights  of  mankind,  and  ought  to  be  introduced  in  any 
country,  may  be  matter  of  curious  discudsion,  but  is  foreign  to  our  present 
inquiries.  It  has  long  been  introduced  and  established  in  our  courts  of  equity, 
not  to  mention  the  civil-law  courts;  and  it  seems  the  height  of  judicial  absurdity, 
that  in  the  same  cause,  between  the  same  parties,  in  the  examination  of  the  same 
facts,  a  discovery  by  the  oath  of  the  parties  should  be  permitted  on  one  side  of 
Westminster  haU,  and  denied  on  the  other ;  or  that  the  judges  of  one  and  the 
same  court  should  be  bound  by  law  to  reject  such  a  species  of  evidence,  if  at- 
tempted on  a  trial  at  bar,  but,  when  sitting  the  next  day  as  a  court  of  equity, 
should  be  obliged  to  hear  such  examination  read,  and  to  found  their  decrees 
upon  it.  In  short,  within  the  same  country,  governed  by  the  same  laws,  such 
a  mode  of  inquiry  should  be  universally  aamitted,  or  else  universally  rejected.** 

(«)  2  Whitelocks  of  Pari.  427.  (••)  Mod.  Un.  Hist  xzxUl.  22:  (•)  Udd.  17. 

"The  Common-Law  Procedure  Act,  1854,  now,  however,  enables  either  party,  by  leave 
of  the  court  or  a  judge,  to  interrogate  his  opponent  upon  any  matter  as  to  which  discovery 
may  be  sought,  and  to  require  such  party  to  answer  the  questions  within  ten  days,  by 
affidavit  Bwom  and  filed  in  court  in  the  ordinary  way.    Any  person  omitting,  without 
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2.  A  second  defect  is  of  a  nature  somewhat  similar  to  the  first :  the  want  of  a 
compulsive  power  for  the  production  of  books  and  papers  belonging  to  the  par- 
ties. In  the  hands  of  third  persons  they  can  generally  be  obtained  by  rule  of 
court,  or  by  adding  a  clause  of  requisition  to  the  writ  of  subpcena,  which  is  then 
called  a  subpoena  duces  tecum.  But,  in  mercantile  transactions  especially,  the 
sight  of  the  party's  own  books  is  frequently  decisive ;  as  the  day-book  of  a 
trader,  where  the  transaction  was  recently  entered,  as  really  understood  at  the 
time ;  though  subsequent  events  may  tempt  him  to  give  it  a  different  colour. 
And,  as  this  evidence  may  be  finally  obtained,  and  produced  on  a  trial  at  law, 
by  the  circuitous  course  of  filing  a  bill  in  equity,  the  want  of  an  original  power 
for  the  same  purposes  in  the  courts  of  law  is  liable  to  the  same  observations  as 
were  made  on  the  preceding  article.** 

♦3831  ^'  ^-^^^^^  want  is  that  of  powers  to  examine  witnesses  abroad,  and 
J  to  receive  their  depositions  in  writing,  where  tlie  witnesses  reside,  and 
especially  when  the  cause  of  action  arises,  in  a  foreign  country .*•  To  which  may 
be  added  the  power  of  examining  witnesses  that  are  aged,  or  going  abroad,  upon 
interrogatories  de  bene  esse  ;  to  be  read  in  evidence  if  the  trial  should  be  deferred 
till  after  their  death  or  departure,  but  otherwise  to  be  totally  suppressed.  Both 
these  are  now  very  frequently  effected  by  mutual  consent,  if  the  parties  ai-e 
open  and  candid ;  and  they  may  also  be  done  indirectly  at  any  time,  through 
the  channel  of  a  court  of  equity;  but  such  a  practice  has  never  yet  been  di- 
rectly adopted(y)  as  the  rule  of  a  court  of  law."  Yet  where  the  cause  of  action 
arises  in  India,  and  a  suit  is  brought  thereupon  in  any  of  the  king's  courts  at 
Westminster,  the  court  may  issue  a  commission  to  examine  witnesses  upon  the 
spot  and  transmit  the  depositions  to  England.(2r) 

4.  The  administration  of  justice  should  not  only  be  chaste,  but  should  not 
even  be  suspected.  A  jury  coming  ft'om  the  neighbourhood  has  in  some  respects 
a  great  advantage,  but  is  often  liable  to  strong  objections;  especially  in  small 
jurisdictions,  as  in  cities  which  are  counties  of  themselves,  aiid  where  such  as- 
sizes are  but  seldom  holden ;  or  where  the  question  in  dispute  has  an  extensive 

(»)  See  page  rs.  (•)  8tat.lBOeo.in.&63. 

just  cause,  to  answer  all  questions  as  to  which  a  discovery  is  sought  is  guilty  pf  a  con- 
tempt, and  liable  to  be  proceeded  against  accordingly. — Ksbr. 

*  Where  one  party  is  in  possession  of  papers  or  any  species  of  written  eviden»!e  ma^ 
terial  to  the  other,  if  notice  is  ^iven  him  to  produce  them  at  the  trial,  ujpon  his  refusal 
copies  of  them  will  be  admitted ;  or,  if  no  copy  has  been  made,  parol  eyidenee  of  then 
contents  will  be  received.  The  court  and  jury  presume  in  favour  of  such  evidence, 
because,  if  it  were  not  agreeable  to  the  strict  truth,  it  would  be  corrected  by  the  pro- 
duction of  the  originals.  There  is  no  difference  with  respect  to  this  species  of  evidence 
between  criminal  and  civil  oases.    2  T.  R.  201. — Christian. 

The  statute  14  &  15  Vict.  c.  99,  s.  6,  enacts  that,  on  any  action  or  other  legal  proceed- 
ing in  the  superior  courts  of  common  law,  the  court  or  any  judge  thereof  may,  on  appli- 
cation by  either  of  the  litigants,  compel  the  opposite  party  to  allow  the  party  applying 
to  inspect  all  documents  in  his  custody  or  under  his  control  relating  to  such  action  or 
other  legal  proceeding,  in  all  cases  in  which  a  discovery  may  be  obtained  by  filing  a  bill 
or  other  proceeding  in  a  court  of  equity. — Ksaa. 

^  But  now,  by  stat.  1 W.  IV.  c.  22,  the  courts  of  law  at  Westminster  are  empowered,  in 
any  action  depending  in  such  courts,  upon  the  application  of  any  of  the  parties  to  such 
action,  to  order  the  examination,  upon  oath,  upon  interrogatories,  or  otherwise,  of  any 
witnesses,  and,  if  any  of  such  witnesses  are  out  of  the  jurisdiction  of  the  court  when  the 
action  is  pending,  to  order  a  commission  to  issue  for  their  examination,  and  to  give  all 
such  directions  touching  the  time,  place,  and  manner  of  the  examination  as  may  appear 
reasonable  and  just ;  but  no  examination  or  deposition  taken  by  virtue  of  the  act  can  be 
read  in  evidence  at  any  trial  without  the  consent  of  the  party  against  whom  the  same 
may  be  offered,  unless  it  shall  appear  to  the  satisfaction  of  the  judee  that  the  examinani 
6  then  beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable,  firom  permanent  sick- 
ess,  to  attend  the  trial.  And  now,  by  stat.  6  &  7  Vict.  c.  82,  s.  6,  power  is  given  to 
compel  the  attendance  of  persons  to  be  examined  under  any  commission. — Stewart. 

^  A  court  can  compel  the  plaintiff  to  consent  to  have  a  witness  going  abroad  examined 
upon  interrogatories,  or  to  have  in  absent  witness  examined  under  a  commission,  by 
Uie  power  the  judges  have  of  pc.fing  off  the  trial;  but  they  have  no  control  in  these 
instances  over  the  defendant.---OHSisTiAN. 
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local  tendency ;  where  a  cry  has  been  raised,  and  the  passions  of  the  multituae 
been  inflamed ;  or  where  one  of  the  parties  is  popular,  and  the  other  a  stranger 
or  obnoxious.  It  is  true  that,  if  a  whole  county  is  interested  in  the  question  to 
be  tried,  the  trial  by  the  rule  of  law  (a)  must  be  in  some  adjoining  county  j  but, 
AS  there  may  be  a  strict  interest  so  minute  as  not  to  occasion  any  bias,  so  there 
may  be  the  strongest  bias  without  any  pecuniary  interest.  In  all  these  cases,  to 
aammon  a  jury,  labouring  under  local  prejudices,  is  laying  a  snare  for  their  con- 
Bciences ;  and,  though  they  should  have  virtue  and  vigour  of  mind  suflficient  to 
keep  them  upright,  the  parties  will  grow  suspicious,  and  resort  under  various  pre- 
tences to  another  mode  of  trial.  The  courts  of  law  will  therefore,  in  transitory 
actions,  very  often  change  the  veniLe,  or  county  wherein  the  cause  is  to  be 
*tried  :(6)  but  in  local  actions,  though  they  sometimes  do  it  indirectly  ^ #„o£ 
and  by  mutual  consent,  yet  to  effect  it  directly  and  absolutely,  the  parties  *- 
are  driven  to  a  court  of  equity;  where,  upon  making  out  a  proper  case,  it  is  done 
upon  the  gi-ound  of  being  necessary  to  a  mir,  impartial,  and  satisfactory  trial.(c)" 

The  locality  of  trial  required  by  the  common  law  seems  a  consequence  of  the 
antieut  locality  of  jurisdiction.  All  over  the  world,  actions  transitory  follow 
the  person  of  the  defendant,  territorial  suits  must  be  discussed  in  the  territorial 
tribunal.  I  may  sue  a  Frenchman  here  for  a  debt  contracted  abroad ;  but  lands 
lyin^  in  France  must  be  sued  for  there,  and  English  lands  must  be  sued  for  in 
the  kingdom  of  England.  Formerly  they  were  usually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  steward  could  summon  no  jurors  but  such 
as  were  the  tenants  of  the  lord.  When  the  cause  was  removed  to  the  hundred 
court,  (as  seems  to  have  been  the  course  in  the  Saxon  timeBy)(d)  the  lord  of  the 
hundred  had  a.  further  power,  to  convoke  the  inhabitants  or  different  vills  to 
form  a  jury;  observing  probably  always  to  intermix  among  them  a  stated 
number  of  tenants  of  that  manor  wherein  the  dispute  arose.  When  afterwards 
it  came  to  the  county-court,  the  great  tribunal  of  Saxon  justice,  the  sheriff  had 
wider  authority,  and  could  impanel  a  jury  from  the  men  of  his  county  at  large: 
but  was  obliged  (as  a  mark  of  the  original  locality  of  the  cause)  to  return  a 
competent  number  of  hundredors ;  omitting  the  inferior  distinction,  if  indeed 
it  ever  existed.  And  when  at  length,  after  the  conquest,  the  king's  justiciars 
drew  the  cognizance  of  the  cause  from  the  county-court,  though  they  could 
have  summoned  a  jury  from  any  part  of  the  kingdom,  yet  they  chose  to  take 
the  cause  as  they  found  it,  with  all  its  local  appendages ;  triable  by  a  stated 
number  of  hundredors,  mixed  with  other  freeholders  of  the  county.  The  re- 
striction as  to  hundredors  hath  gradually  worn  away,  and  at  length  entirely 
vanished  ;(e)  that  of  *counties  still  remains,  for  many  beneficial  pur-  r:|cQQR 
poses :  but,  as  the  king's  courts  have  a  jurisdiction  coextensive  with  ^ 
the  kingdom,  there  surely  can  be  no  impropriety  in  sometimes  departing  from 
the  general  rule,  when  the  great  ends  of  justice  warrant  and  require  an  ex- 
ception. 

I  have  ventured  to  mark  these  defects,  that  the  just  panegyric,  which  I  have 
given  on  the  trial  by  juir,  might  appear  to  be  the  result  of  sober  reflection,  and 
not  of  enthusiasm  or  prejudice.  But  should  they,  after  all,  continue  unremedied 
and  unsupplied,  still  (with  all  its  imperfections)  I  trust  that  this  mode  of  decision 
will  be  found  the  best  criterion,  for  investigating  the  truth  of  facts,  that  was 
ever  established  in  any  country. 


(•)  Stn.  1T7.  tween  the  dnke  of  DeroDflhire  and  the  mlnon  of  the  oonntjr 

(»)  See  page  204.  of  Derby,  a j>.  1762. 

'    ""•  ......  '')LL.£dyf.Oot\r,oS2,  Yfmiu2M, 

I  See  page  800. 


\-/  on*.  XI  i,  Fween  loe  oiiKe 

(*)  See  page  204.  of  Derby,  aj>.  1 

(•)  This,  among  a  nnmber  of  other  Instaooee,  was  the  ease  .    (')  LL.  Mdvo. 

t(  the  braes  dinKted  by  the  house  of  lords  in  the  cause  be-  (*)  See  page  X 


'  This  may  now  be  done  in  a  court  of  law.    Tidd,  8th  ed.  655. — Chittt. 

267 


Digitized  by  VjOOQ IC 


886  PRIVATE  WRONGS.  [Book  m. 

CHAPTER  XXIV. 

OF  JUDGMENT  AND  ITS  INaDENTS. 

^S8B1  *^  ^^^  present  chapter  we  are  to  consider  the  transactions  in  a  canse, 
J  next  immediately  subsequent  to  arguing  the  demurrer^  or  trial  of  the 
issue. 

If  the  issue  be  an  issue  of  fact,  and,  upon  trial  by  any  of  the  methods  men- 
tioned in  the  two  preceding  chapters,  it  be  found  for  either  the  plaintiff  or  de* 
iendant,  or  specially ;  or  if  the  plaintiff  makes  default,  or  is  non-suit }  or  what- 
ever, in  short,  is  done  subsequent  to  the  joining  of  issue  and  awarding  the  trial, 
it  is  entered  on  record,  and  is  called  a  postea.Ca)  The  substance  of  which  is, 
that  posteaj  afterwards,  the  said  plaintiff  and  defendant  appeared  by  their  attor- 
neys at  the  place  of  trial;  and  a  jury,  being  sworn,  found  such  a  verdict;  or, 
that  the  plaintiff,  after  the  jury  sworn,  made  default,  and  did  not  prosecute  his 
suit;  or,  as  the  case  may  happen.  This  is  added  to  the  roll,  which  is  now  re- 
turned to  the  court  from  which  it  was  sent;  and  the  history  of  the  cause^  from 
the  time  it  was  carried  out,  is  thus  continued  by  the  postea} 

Kext  follows,  sixthly,  the  judgment  of  the  court  upon  what  has  previously 
passed;  both  the  matter  of  law  and  matter  of  fact  oeing  now  folly  weighed 
*S87 1  ^^^  adjusted.  Judgment  *may,  however,  for  certain  causes  be  suspended, 
J  or  finally  arrested:  for  it  cannot  be  entered  till  the  next  term  after  trial 
had,  and  that  upon  notice  to  the  other  party.  So  that  if  any  defect  of  justice 
happened  at  the  trial,  by  surprise,  inadvertence,  or  misconduct,  the  party  may 
have  relief  in  the  court  above,  by  obtaining  a  new  trial ;  or  if,  notwithstanding 
the  issue  of  fact  be  regularly  decided,  it  appears  that  the  complaint  was  either 
not  actionable  in  itseli^  or  not  made  with  sufficient  precision  and  accuracy,  the 
party  may  supersede  it  by  arresting  or  staying  the  judgment. 

(•)  Append.  No.  II.  {  6. 

'  As  to  the  postea  in  general,  see  Tidd,  8th  ed.  931  to  934.  The  verdict  is  entered  on 
the  back  of  the  record  of  nisi  prius,  which  entry,  from  the  Latin  word  it  began  with,  is 
called  the  posiea.  When  the  cause  is  tried  in  the  King's  Bench  in  London  or  Middlesex, 
the  record  is  delivered  to  the  attorney  of  the  successful  party,  and  he  afterwards  en- 
dorses the  postea  from  the  associate's  minute  on  the  panel ;  but  in  countrv  causes  the 
associate  keeps  the  record  till  the  next  term,  and  then  delivers  it,  with  the  pp^iea  en- 
dorsed, to  the  party  obtaining  the  verdict.  The  practice  is  in  some  respects  different  in 
the  Common  Pleas,  where  in  town  causes  also  the  record  remains  with  the  associate  till 
the  quarto  die  post  of  the  return  of  the  hodteai  corpora  juratorum,  who  endorses  the  postea 
upon  the  record ;  but,  by  a  recent  order,  it  is  not  to  be  delivered  till  the  morning  of  the 
fifth  day  of  the  term.  See  1  Bred.  A;  B.  298.  3  Moore,  643.  If  the  postea  he  loBt,  Anew 
one  may,  in  some  cases,  be  made  out  firom  the  record  above  and  the  associate's  notes,  (2 
8tra.  1264;)  if  wrong,  it  may  be  amended  by  the  plea-roll,  (1  Ld.  Raym.  133,)  by  the 
memory  or  notes  of  the  judge,  (Cro.  Car.  338.  Bull.  N.  P.  320.  2  Stra.  1197.  6  T.  R.  694 
1  Bar.  &  Aid.  161.  2  Cha.  R.  352,)  or  the  notes  of  the  associate  or  clerk  of  assize.  2  Chitt. 
B.  352.  1  Bos.  &  Ful.  329.  The  application  to  amend  by  the  judge's  notes  must  be  made 
to  the  judge  who  tried  the  cause.  1  Chitt.  R.  283.  The  court  will  not  alter  a  verdict 
unless  it  appear  on  the  face  of  it  that  the  alteration  would  be  according  to  the  intention 
of  the  jury,  (1  H.  Bla.  78 ;)  but  not  after  a  considerable  lapse  of  time  to  mcrease  damages, 
although  the  jury  join  in  an  affidavit  stating  their  intention  to  have  been  to  give  the 
increased  sum,  and  thought  they  had  in  effect  done  so.  2  T.  R.  281 ;  sed  vide  1  Burr. 
383,  where  a  verdict  was  rectified  which  had  been  mistakenly  delivered  by  the  foreman. 
Where  the  jury  had  found  the  treble  value  in  an  action  of  debt  on  the  statute  for  not 
setting  out  tithes,  on  a  writ  of  inquiry,  the  inquisition  was  amended  by  the  insertion  of 
nominal  damages.  1  Bingh.  R.  182.  In  an  action  by  one  defendant  in  assumpsit  against 
a  co-defendant  for  contribution,  the  postea  is  evidence  to  prove  the  amount  of  the 
damages.  2  Stark.  R.  364.  See  9  Price,  359.  Tidd,  8th  ed.  932,  933.  The  production 
of  the  postea  is  not  sufficient  evidence  of  a  judgment:  a  copy  of  the  judgment  founded 
thereon  must  also  be  produced.  Bull.  N.  P.  234.  Willes,  367.  But  the  nisi  prius  record, 
with  the  postea  endorsed,  is  sufficient  to  prove  that  the  cause  came  on  to  be  tried,  (1  Stra, 
162.  Willes,  368,)  or  the  day  of  trial.  6  Esp.  R.  80,  83.  See  9  Price,  369.  Tidd,  8th  ed. 
V77. — Chittt. 
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1.  Causes  of  suspending  the  jndgmenty  by  gra^ting  a  new  trial/ttre  at  present 
wholly  extrinsic,  arising  from  matter  foreim  to,  or  dehors  the  record.  Of  this 
S4>rt  are  want  of  notice  of  trial;  or  any  flagrant  misbehaviour  of  the  party 
prevailing  towards  the  iury,  which  may  have  influenced  their  verdict ;  or  any 
^^ross  misbehaviour  of  the  jury  amon^  themselves :  also  if  it  appears  by  the 
judge's  report,  certified  by  the  court,  that  the  jury  have  brought  in  a  verdict 
without  or  contrary  to  evidence,  so  that  he  is  reasonably  dissatisfied  there- 
with j(^)  or  if  they  have  given  exorbitant  damages  ;(c^  or  if  the  judge  himself 
has  misdirected  the  jury,  so  that  they  found  an  unjustifiable  verdict :  for  these, 
and  other  reasons  of  tne  like  kind,  it  is  the  practice  of  the  court  to  award  a 
neWy  or  second,  trial.  But  if  two  juries  agree  m  the  same  or  a  similar  verdict, 
a  third  trial  is  seldom  awarded  :(d)  for  the  law  will  not  readily  suppose  that 
the  verdict  of  any  one  subsequent  jury  can  countervail  the  oaths  of  the  two 
preceding  ones. 

(»;Lawof  Nl8iPriiis,808,804.  (•)  Comb.  367.  (^6X«;d.23.    8alk.649. 

'  As  to  new  trials  in  general,  see  Tidd,  8th  ed.  934  to  949.  When  there  are  two  con- 
inrj  verdicts,  it  is  not  of  course,  but  in  the  discretion  of  the  court,  to  grant  a  new  trial. 
2  Bla.  R.  963.  In  an  inferior  court  it  is  said  a  new  trial  cannot  be  had  upon  the  merits, 
but  only  for  irregularity,  (1  Salk.  201.  2  Salk.  650.  1  Stra.  113,  499.  1  Burr.  572.  Doug. 
380.  2  Chitty's  K.  250;ybut  it  may  set  aside  a  regular  interlocutory  judgment  to  let  in  a 
trial  of  the  merits.  1  Burr.  571.  The  principal  grounds  for  setting  aside  a  verdict  or 
non-suit,  and  granting  a  new  trial,  besides  those  mentioned  in  the  text,  are — Ist.  The 
discovery  of  new  and  material' evidence  since  the  trial.  2  Bla.  Rep.  955.  2d.  If  the  wit- 
nesses on  whose  testimony  the  verdict  was  obtained  have  been  since  convicted  of  per- 
jury in  giving  their  evidence,  (M.  22  Geo.  III.  K.  B. ;)  or  if  probable  ground  be  laid  to 
induce  the  court  to  believe  that  the  witnesses  are  peijured,  they  will  stay  the  proceed- 
ings on  the  finding  of  a  bill  of  indictment  against  them  for  perjmy,  till  the  indictment 
is  tried,  (ib. ;)  but  the  circumstance  of  an  indictment  for  perjury  having  been  found 

r'nst  a  witness  is  no  ground  of  motion  for  new  trial.  4  M.  &  S.  140.  8  Taunt.  182. 
For  excessive  damages,  indicating  passion  or  partiality  in  the  jury.  1  Stra.  692.  1 
Burr.  609.  3  Wils.  18.  8  Bl.  Rep.  929.  Cowp.  230.  5  T.  R.  257.  7  ib.  529.  11  East. 
23.  It  is  not  usual  to  grant  a  new  trial  for  smallness  of  damages,  (2  Salk.  647.  2  Stra. 
940.  Doug.  509.  Barnes,  455,  456 ;)  in  which  latter  case  it  is  said,  if  the  demand  is  cei^ 
tain,  as  on  a  promissory-note,  the  court  will  set  aside  a  verdict  for  too  small  damages,  but 
not  where  the  damages  are  uncertain.    Lastly,  it  is  a  general  rule  not  to  grant  a  new 


Salk.  653.  3  Burr.  1306 ;)  and  an  action  is  considered  trifling  in  this  respect  when  the 
sum  to  be  recovered  is  under  20/.  (5  Taunt.  537.  1  Chitty's  R.  265,  (a.),)  unless  the  trial 
is  to  settle  a  right  of  a  permanent  nature.  Ib.  In  all  these  cases,  if  the  verdict  be  agree- 
able to  equity  and  justice,  .the  court  will  not  grant  a  new  trial,  though  there  may  have 
been  an  error  in  the  admission  or  rejection  of  evidence,  or  in  the  direction  of  the  jud^e, 
if  it  appear  to  the  court  on  the  whole  matter  disclosed  by  the  report  that  the  verdict 
ought ^to  be  confirmed.    4  T.  R.  468. 

A  new  trial  cannot  be  granted  in  civil  cases  at  the  instance  of  one  of  several  defend- 
ants, (12  Mod.  275.  2  Stra.  814,)  nor  for  a  part  only  of  the  cause  of  action.  2  Burr. 
1224.  3  Wils.  47.  But  there  may  be  cases  in  which  the  new  trial  is  restricted  to  a  par- 
ticular part  of  the  record,  as  if  the  judge  give  leave'  to  move  on  one  jpart  or  point  only, 
on  a  stipulation  that  counsel  shall  not  move  for  any  thing  else ;  or  if  the  court  think 
injustice  may  be  done  by  setting  the  whole  matter  at  large  again,  they  may  restrict  the 
second  trial  to  certain  particular  points.    4  Taunt.  566. 

In  criminal  cases  no  new  trial  can  be  granted  where  the  defendant  has  been  acquitted. 
6  East,  315.  4  M.  A;  S.  337.  1  B.  A;  A.  64.  Where  several  defendants  are  tried  at  the 
Bame  time  for  a  misdemeanour,  and  some  are  acquitted  and  others  convicted,  the  court 
may  grant  a  new  trial  to  those  convicted,  if  they  think  the  conviction  improper.  6  East, 
619.  See  further,  on  this  subject,  Tidd,  8th  ed.  934.  In  civil  cases  a  motion  for  a  new 
trial  cannot  be.  made  after  an  unsuccessful  motion  in  arrest  of  judgment.  4  Bar.  &  Cres. 
160.  The  granting  of  a  new  trial  is  either  without  or  upon  payment  of  the  costs  of  the 
former  trial;  or  such  costs  are  directed  to  abide  the  event  of  the  suit.  The  general  rule  • 
seems  to  be,  that  if  the  new  trial  be  granted  for  the  misbehaviour  of  the  jury  or  the 
misdirection  of  the  judge,  the  costs  are  not  required  to  be  paid  by  the  party  applying  for 
a  new  trial;  but  where  the  mere  error  of  the  jury,  or  the  discovery  of  fresh  evidence,  is 
the  ground,  the  costs  must  be  paid  by  the  party  moving  to  set  aside  the  former  verHi.tt. 
See  Tidd,  8th  ed.  946.— Chittt.. 
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The  exertion  of  these  snperintendent  powers  of  the  king's  courts,  in  setting 
aside  the  verdict  of  a  iury  and  granting  a  new  trial,  on  account  of  misbehaviour 
in  the  jurors,  is  of  a  date  extremely  antient.  There  are  instances,  in  the  year- 
books of  the  reigns  of  Edward  III.,(e)  Henry  IV.,(/)  and  Henry  Vll.,(^)  of 
*388 1  j^^g^®^^'^  being  stayed  (even  after  a  trial  at  bar)  and  *new  venires 
J  awarded,  because  the  jury  had  eat  and  drank  without  consent  of  the 
ludge,  and  because  the  plaintiff  had  privately  given  a  paper  to  a  juryman  before 
he  was  sworn.  And  upon  these  the  chief  justice  Glynn,  in  1665,  grounded  the 
first  precedent  that  is  reported  in  our  books(A)  for  granting  a  new  trial  upon 
account  of  excessive  damages  given  by  the  jury :  apprehending,  with  reason,  tnat 
notorious  partiality  in  the  jurors  was  a  principal  species  of  misbehaviour.  A 
few  years  before,  a  practice  took  rise  in  the  common  pleas,(t)  of  granting  new 
trials  upon  the  mere  certificate  of  the  judge  (unfortified  by  any  report  of  the 
evidence)  that  the  verdict  had  passed  against  his  opinion ;  though  cnief  justice 
Rolle  (who  allowed  of  new  trials  in  case  of  misbehaviour,  surprise,  or  fraud,  or 
if  the  verdict  was  notoriously  contrary  to  evidence)(/:)  refused  to  adopt  that 
practice  in  the  court  of  king's  bench.  And  at  that  time  it  was  clearly  held  for 
law,(Z)  that  whatever  matter  was  of  force  to  avoid  a  verdict  ought  to  be  re- 
turned upon  the  postea,  and  not  nferely  surmised  by  the  court ;  lest  posterity 
should  wonder  why  a  new  venire  was  awarded,  without  any  sufficient  reason 
appearing  upon  the  record.  But  very  early  in  the  reign  of  Charles  the  Second 
new  trials  were  granted  upon  affidavits ;{m)  and  the  former  strictness  of  the 
courts  of  law,  in  respect  of  new  trials,  having  driven  many  parties  into  courts 
of  equity  to  be  relieved  from  oppressive  verdicts,  they  are  now  more  liberal  in 
granting  them :  the  maxim  at  present  adopted  being  this,  that  (in  all  cases  of 
moment)  where  justice  is  not  done  upon  one  trial,  the  injured  party  is  entitled 
to  another.(n) 

Formerly  the  principal  remedy,  for  reversal  of  a  verdict  unduly  given,  was 
by  writ  of  attaint;  of  which  we  shall  speak  in  the  next  chapter,  and  which  is 
at  least  as  old  as  the  institution  of  the  grand  assize  by  Henry  II.,(oJ  in  lieu  of 
'*'3891  ^^^  Gorman  trial  by  battle.  Such  a  sanction  was  probably  thought 
J  *necessary  when,  instead  of  appealing  to  Providence  for  the  decision 
of  a  dubious  right,  it  was  referred  to  the  oath  of  fallible  or  perhaps  corrupted 
men.  Our  ancestors  saw  that  a  jury  might  give  an  erroneous  verdict,  and,  if 
they  did,  that  it  ought  not  finally  to  conclude  the  question  in  the  first  instance: 
but  the  remedy,  which  they  provided,  shows  the  ignorance  and  ferocity  of  the 
times,  and  the  simplicity  of  the  points  then  usually  litigated  in  the  courts  of 
justice.  They  supposed  that,  the  law  being  told  to  the  iury  by  the  judge,  the 
proof  of  fact  must  be  always  so  clear,  that,  if  they  found  a  wrong  verdict,  they 
must  be  wilfully  and  corruptly  perjured.  Whereas  a  juror  may  find  a  just  ver- 
dict firom  unrighteous  motives,  which  can  only  be  known  to  the  great  Searcher 
of  hearts :  and  he  may,  on  the  contrary,  find  a  verdict  very  manifestly  wrong, 
without  any  bad  motive  at  all ;  from  inexperience  in  business,  incapacity,  mis- 
apprehension, inattention  to  circumstances,  and  a  thousand  other  innocent 
causes.  But  such  a  remedy  as  this  laid  the  injured  party  under  an  insuperable 
hardship,  by  making  a  conviction  of  the  jurors  for  peijury  the  condition  of  his 
redress. 

The  judges  saw  this ;  and  therefore  very  early,  even  upon  writs  of  assize, 
they  devised  a  great  variety  of  distinctions,  by  which  an  attaint  might  be 
avoided,  and  the  verdict  set  to  rights  in  a  more  temperate  and  dispassionate 
method.(/?)  Thus,  if  excessive  damages  were  given,  they  were  moderated  by 
the  discretion  of  the  justices,  (g)  And  if,  either  in  tnat  or  in  any  other 
instance,  justice  was  not  completely  done,  through  the  error  of  either  the  judge 
or  the  recognitors,  it  was  remedied  by  certifieate  of  assize,  which  was  neither 

(•)  24  Bdw.  in.  24.    Bro.  Abr.  tit  venKfa,  17.  (•)!  Sld.  236.    9LeT.140. 

(/)  11  Hen.  IV.  18.    Bro.  Abr.  tft  mmtcK,  76.  (»)  4  Burr.  896. 

(#)14Hen.Yn.l.    Bro.  Abr.  tit.  verdife,  18.  (•}  fyri  r^dU  indUvHoni  d^mkr  iimrta,  Oknt.  L  ^ 


e.ld. 
(r)  Bnet  1. 4^  fr.  6,  e.  4. 
(»)  1  Sid.  2S6.    Styl.  Pnct  Reg.  310, 311,  edit  1667.  (ff)  Ibid.  fr.  L  o.  10, 1 8. 

*)  Oo.  Bill.  (AS.    Palm.  825.    1  Brownl.  207. 
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more  nor  less  than  a  second  trial  of  the  same  cause  by  the  same  jury.^r)  And, 
m  mixed  or  personal  actions^  as  trespass  and  the  like,  (wherein  no  attamt  origi- 
nally layO  if  the  jory  gave  a  wrong  verdict,  the  judges  did  not  think  themselves 
warranted  thereby  to  pronounce  an  iniquitous  judgment ;  but  amended  it,  if 
possible,  by  subsequent  inquiries  of  their  own;  and,  if  that  *could  not  r+oqo 
be,  they  referred  it  to  another  examination.(5)  When  afterwards  *-  * 
attaints,  by  several  statutes,  were  more  universally  extended,  the  judges  firo- 
quently,  even  for  the  misbehaviour  of  jurymen,  instead  of  prosecuting  the  writ 
of  attaint,  awarded  a  second  trial ;  and  subsequent  resolutions  for  more  than  a 
century  past  have  so  amplified  the  benefit  of  this  remedy  that  the  attaint  is 
row  as  ODBolete  as  the  trial  by  battle  which  it  succeeded :  and  we  shall  probably 
eee  the  revival  of  the  one  as  soon  as  the  revival  of  the  other.  And  here  I  cannot 
bat  again  admire(f)  the  wisdom  of  suffering  time  to  bring  to  perfection  new 
remeaieSj  more  easy  and  beneficial  to  the  subject,  which  by  degrees,  from  the 
experience  and  approbation  of  the  people,  supersede  the  necessity  or  desire  of 
usmg  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend  to  destroy  this 
valuable  method  of  trial,  and  would  drive  away  all  causes  of  consequence  to  be 
decided  according  to  the  forms  of  the  imperial  law,  upon  depositions  in  -writing, 
which  might  be  reviewed  in  a  course  of  appeal.  Causes  of  great  importance, 
titles  to  land,  and  large  questions  of  commercial  property  come  often  to  be 
tried  by  a  jury,  merely  upon  the  general  issue,  where  the  facts  are  complicated 
and  intricate,  the  eviaence  of  great  length  and  variety,  and  sometimes  contra- 
dicting each  other,  and  where  the  nature  of  the  dispute  very  frequently  intro- 
duces nice  questions  and  subtleties  of  law.  Either  party  may  be  surprised  by  a 
piece  of  evidence  which,  had  he  known  of  its  production,  he  could  have  explained 
•  or  answered;  or  he* may  be  puzzled  by  a  le^aX  doubt  which  a  little  recoUection 
would  have  solved.  In  the  hurry  of  a  trial,  the  ablest  judge  may  mistake  the 
law  and  misdirect  the  jury ;  he  may  not  be  able  so  to  state  and  range  the  evi- 
dence as  to  lay  it  clearly  before  them,  nor  to  take  off  the  artful  impressions 
which  have  been  made  on  their  minds  by  learned  and  experienced  advocates. 
The  jury  are  to  give  their  *opinion  instanter;  that  is,  before  they  sepa-  r»DQi 
rate,  eat,  or  drink.  And  under  these  circumstances  the  most  intelligent  ^ 
and  best-intentioned  men  may  bring  in  a  verdict  which  they  themselves  upon 
cool  deliberation  would  wish  to  reverse. 

Next  to  doing  right,  the  great  object  in  the  administration  of  public  justice 
should  be  to  give  public  satisfaction.  If  the  verdict  be  liable  to  many  objec- 
tions and  doubts  m  the  opinion  of  his  counsel,  or  even  in  the  opinion  of  by- 
standers, no  party  would  go  away  satisfied  unless  he  had  a  prospect  of  re- 
viewing it.  Such  doubts  would  with  him  be  decisive :  he  would  arraign  the 
determmation  as  manifestly  unjust,  and  abhor  a  tribunal  which  he  imagined 
had  done  him  an  injury  without  a  possibility  of  redress. 

Granting  a  new  trial,  under  proper  regulations,  cures  all  these  inconve- 
niences, and  at  the  same  time  preserves  entire  and  renders  perfect  that  most 
excellent  method  of  decision  which  is  the  glory  of  the  English  law.  A  new 
trial  is  a  rehearing  of  the  cause  before  another  junr,  but  with  as  little  prejudice 
to  either  party  as  if  it  had  never  been  heard  before.  No  advantage  is  taken 
of  the  former  verdict  on  the  one  side,  or  the  rule  of  court  for  awarding  such 
second  trial  on  the  other :  and  the  subsequent  verdict,  though  contrary  to  the 
first,  imports  no  tittle  of  blame  upon  the  former  jury,  who,  had  they  possessed 
the  same  lights  and  advantages,  would  probably  have  altered  their  own  opinion. 
The  parties  come  better  informed,  the  counsel  better  prepared,  the  law  is  moro 
fully  understood,  the  judge  is  more  master  of  the  subject ;  and  nothing  is  now 
tried  but  the  real  merits  of  the  case. 

A  sufficient  ground  must,  however,  be  laid  before  the  court,  to  satisfy  them 
that  it  is  necessary  to  justice  that  the  cause  should  be  further  considered.    If 

(r)  If-ld.  L  4,  fr.  5,  c.  6,  {  2.    F.  N.  B.  \9\.    2  Inst.  415.  nttitdare  tenentitr  par  diHgentwm  ^raminaUohgm,  8£  autem 

(«}  Si  imratan$  errnverinL  ft  justidarii  weimriMm  eirum  dyjudicart  vtreUicwt,  rtewrreniMM  erit  ad  mnpu  JudtcUaiL 
liidtm  ivdidum  pnmmtiarerint,  ftUMim  fadvnt  prtmun'     Bract  L  4,  tr.  5,  o.  4,  j  2. 
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the  matter  be  such  as  did  not  or  could  not  appear  to  the  jud^e  who  presided 
at  nisi  prim,  it  is  disclosed  to  the  court  by  affidavit :  if  it  arises  from  what 
passed  at  the  trial,  it  is  taken  from  the  judge's  information,  who  usually.makes 
a  special  and  minute  report  of  the  evidence.  Counsel  are  heard  on  both  sides 
*392 1  ^^  impeach  *or  establish  the  verdict,  and  the  court  give  their  reasons  at 
J  large  why  a  new  examination  ought  or  ought  not  to  be  allowed.  The 
true  import  of  the  evidence  is  duly  weighed,  fal^e  colours  are  taken  off,  and 
all  points  of  law  which  arose  at  the  trial  are  upon  full  deliberation  clearly 
explained  and  settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  a  review  of 
the  former  verdict.  They  must  be  satisfied  that  there  are  strong  probable 
grounds  to  suppose  that  the  merits  have  not  been  fairly  and  fully  discussed,  and 
that  the  decision  is  not  agreeable  to  the  justice  and  truth  of  the  case.  A  new 
trial  is  not  granted  where  the  value  is  too  inconsiderable  to  merit  a  second  exa- 
mination. It  is  not  granted  upon  nice  and  formal  objections,  which  do  not  go 
to  the  real  merits.  It  is  not  granted  in  cases  of  strict  right  or  summum  jus, 
where  the  rigorous  exaction  of  extreme  legal  justice  is  hardly  reconcilable  to 
conscience.  J^or  is  it  granted  where  the  scales  of  evidence  hang  nearly  equal : 
that  which  leans  against  the  former  verdict  ought  always  very  strongly  to  pre- 
ponderate. 

In  granting  such  further  trial  (which  is  matter  of  sound  discretion)  the  court 
has  also  an  opportunity,  'which  it  seldom  fails  to  improve,  of  supplying  those 


defects  in  this  mode  of  trial  which  were  stated  in  the  preceding  chapter ;  bv 
laying  the  party  applying  under  all  such  equitable  terms  as  his  antagonist  shall 
desire  and  mutually  offer  to  comply  with :  such  as  the  discovery  of  some  facts 


upon  oath ;  the  admission  of  others  not  intended  to  be  litigated ;  the  production 
of  deeds,  books,  and  papers ;  the  examination  of  witnesses,  infirm  or  going  be- 
yond sea ;  and  the  like.  And  the  delay  and  expense  of  this  proceeding  are  so 
small  and  trifling,  that  it  seldom  can  be  moved  for  to  gain  time  or  to  gratify 
humour.  The  motion  must  be  made  within  the  first  four  days  of  the  next  suc- 
ceeding term,  within  which  term  it  is  usually  heard  and  decided.  And  it  is 
worthy  observation,  how  infinitely  superior  to  all  others  the  trial  by  jury  ap- 
proves itself,  even  in  the  very  mode  or  its  revision.  In  every  other  country  of 
Europe,  and  in  those  of  our  own  tribunals  which  conform  themselves  to  the 
*893 1  *P^^^®®^  ^^  ^^®  ^^^^  ^^^9  ^^®  parties  are  at  liberty,  whenever  they  please, 
^  to  appeal  from  day  to  day,  and  fi*om  court  to  court,  upon  questions 
merely  of  fact;  which  is  a  perpetual  source  of  obstinate  chicane,  delay,  and  ex- 
pensive litigation.(u)  With  us  no  new  trial  is  allowed  unless  there  be  a  manifest 
mistake,,  and  the  subject-matter  be  worthy  of  interposition.  The  party  who 
thinks  himself  aggrieved  may  ptill,  if  he  pleases,  have  recourse  to  his  writ  of 
attaint  after  judgment ;  in  the  course  of  the  trial  he  may  demur  to  the  evidence, 
or  tender  a  bill  of  exceptions.  And,  if  the  first  is  totally  laid  aside,  and  the 
other  two  very  seldom  put  in  practice,  it  is  because  long  experience  has  shown 
that  a  motion  for  a  second  trial  is  the  shortest,  cheapest,  and  most  effectual  cure 
for  all  imperfections  in  the  verdict ;  whether  they  arise  from  the  mistakes  of  the 
parties  themselves,  of  their  counsel,  or  attorneys,  or  even  of  the  judge  or  jury. 
2.  Arrests  of  judgments  arise  from  intrinsic  causes,  appearing  upon  the  face 

(«)  Not  many  yenn  ago  an  appMl  was  brought  to  tbe  April,  1740,— fho  qTiwtkm  being  only  on  the  property  tn  an 

hooae  of  lords  from  the  court  of  aeeaioa  in  Scotland,  in  a  ox,  a^ndged  to  be  of  the  Talue  of  three  guineas.    No  pique 

canse  between  Nnpl«>r  and  Macfarlane.    It  was  Instituted  in  or  spirit  could  Lave  made  sncfa  a  cause.  In  the  ooort  of 

March,  1745,  and  (after  numy  interlocutory  orders  and  sen-  King's  Brach'or  Conunon  Pleas,  hare  lasted  a  tenth  of  that 

tences  below,  appealed  from  and  reheard  as  far  as  the  oourse  time,  or  have  cost  a  twentieth  part  of  the  expense. 
of  proceedings  would  admit)  was  finally  determined  in 

'  The  parties  cannot  move  in  arrest  of  judgment  for  any  thing  that  is  aided  after  ver- 
dict at  common  law,  or  by  the  statute  of  amendments,  or  cured,  as  matter  of  form,  by  tbe 
statute  of  jeofails.  See  1  Saund.  228,  n.  (1.)  It  is  a  general  rule  that  a  verdict  will  aid 
a  title' imperfectly  set  out,  but  not  an  imperfect  title.  2  Burr.  1159.  3  Wils.  275.  4  T. 
R.  472.  The  defendant  cannot  move  in  arrest  of  judgment  for  any  thing  which  he  might 
have  pleaded  in  abatement.  2  Bla.  R.  1120.  Surplusage  will  not  vitiate  after  verdict ;  as 
in  trover  stating  the  possession  of  the  goods  in  plaintiff  on  the  3d  of  March,  and  the 
?»nver8ion  by  defendant  ''afterwards  to  wit  on  the  1st  of  March"  it  was  held  that  after- 
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of  the  record.  Of  thiB  kind  are,  first,  where  the  declaration  varies  totally  from 
the  original  writ ;  as  where  the  writ  is  in  debt  or  detinue,  and  the  plaintiff  de- 
clares in  an  action  on  the  case  for  an  assumpsit;  for,  the  original  writ  out  of 
chancery  being  the  foundation  and  warrant  of  the  whole  proceedings  in  the 
•common  pleas,  if  the  declaration  does  not  pursue  the  nature  of  the  writ,  the 
court's  authority  totally  fails.*  Also,  secondly,  where  the  verdict  materially 
differs  from  the  pleadings  and  issue  thereon ;  as  if,  in  an  action  for  words,  it  is 
laid  in  the  declaration  that  the  defendant  said,  '<  the  plaintiff  is  a  bankrupt ;" 
ifcnd  the  verdict  finds  specially  that  he  said,  'Hhe  plaintiff  loUl  be  a  bankrupt." 
Or,  thirdly,  if  the  case  laid  in  the  declaration  is  not  sufficient  in  point  of  law  to 
found  an  action  upon.  And  this  is  an  invariable  '^rule  with  regard  to  r^oot 
arrests  of  judgment  upon  matter  of  law,  **  that  whatever  is  alleged  in  ^ 
arrest  of  judgment  must  be  such  matter  as  would  upon  demurrer  have  been 
sufficient  to  overturn  the  action  or  plea."  As  if,  on  an  action  for  slander  in 
calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and  issue  is  joined 
thereon ;  now  if  a  verdict  be  found  for  the  plaintiff,  that  the  words  were  actu- 
ally spoken,  whereby  the  fact  is  established,  still  the  defendant  may  move  in 
arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  actionable :  and,  if  the  court 
be  of  that  opinion,  the  judgment  shall  be  arrested  and  never  entered  for  the 
plaintiff.  But  the  rule  will  not  hold  e  converso,  '^that  every  thing  that  may  be 
alleged  as  cause  of  demurrer  will  be  good  in  arrest  of  judgment  -,"  for  if  a  de- 
claration or  plea  omits  to  state  some  particular  circumstance,  without  proving 
of  which  at  the  trial  it  is  impossible  to  support  the  action  or  defence,  this  omis- 
sion shall  be  aided  by  a  verdict.  As  if,  in  an  action  of  trespass,  the  declaration 
doth  not  allege  that  the  trespass  was  committed  on  any  certain  day;(tr)  or  if 
llie  defendant  justifies,  by  prescribing  for  a  right  of  common  for  his  cattle,  and 
does  not  plead  that  his  cattle  were  levant  and  couchant  on  the  land  ;(xy  though 
cither  of  these  defects  might  be  good  cause  to  demur  to  the  declaration  or  plea, 
vet  if  the  adverse  party  omits  to  take  advantage  of  such  omission  in  due  time, 
but  takes  issue,  and  has  a  verdict  against  him,  these  exceptions  cannot  after 
verdict  be  moved  in  arrest  of  judgment.  For  the  verdict  ascertains  those  finite, 
which  before  from  the  inaccuracy  of  the  pleadings  might  be  dubious ;  since  the 
'  law  will  not  suppose,  that  a  jury  under  the  inspection  of  a  iudge  would  find  a 
verdict  for  the  plaintiff  or  defendant,  unless  he  nad  proved  those  circumstances, 
without  which  his  general  allegation  is  defective.(y)'    Exceptions  therefore  that 

(•)Cteth.889.  (•)GM.Jm.44.  (f)lBfod.9n. 

wards  might  stand,  and  the  other  words  be  treated  as  surplusage.  Cro.  C.  428.  The 
motion  in  arrest  of  judgment,  fto.  may  be  made  in  the  King's  Bench  at  any  time  before 
jm^gment  is  given,  (5  T.  R.  445.  2  Stra.  845,)  thouffh  a  new  trial  has  been  previously 
moved  for.  I^g.  745,  746.  In  the  Common  Fleas,  we  motion  must  be  made  before  or 
on' the  appearance-day  of  the  return  of  the  habeas  corpora  juratontm.  Barnes,  446.  In  the 
Szchequer,  the  motion  must  be  made  within  the  first  four  days  of  the  next  term  after  the 
trial,  and  it  may  be  made  after  an  unsuccessful  motion  for  a  new  trial.  See  Manning's 
Kx.  Prac  353.    Tidd,  960,  961 ;  but  see  7  Price,  566. 

If  ihe  judgment  be  arrested  in  consequence  of  mistake  of  the  form  of  action,  or  other- 
wise, the  plaintiff  is  at  liberty  to  proceed  de  novo  in  a  firesh  action.  1  Mod.  207.  Vin. 
Abr.  tit.  «nidgment,  Q.  4.  Bla.  R.  831.  Each  party  pays  his  own  costs  upon  the  judg- 
saent  being  arrested.    Cowp.  407.— Chittt. 

*Kow  no  form  of  action  is  stated  in  the  writ.    Com.  Law  Proc.  Act.  1853,  s.  3. — Stsw- 

^See,  however,  1  Saund.  228,  note  1. — Chittt. 

'  It  is  correctly  observed,  upon  this  passage,  that  though  Sir  W.  Blackstone  has  stated 
vrith  correctness  the  principle  upon  which  defects  are  aided  by  a  verdict  at  common  law, 
yet  his  two  examples  are  instances  of  defects  aided  after  verdict  by  the  statute  of  jeo- 
fails. See  oMt,  408.  Stewart  V9.  Hogs,  1  Saund.  228,  n.  (1.)  In  the  first  ease  the  tres- 
I>as8  was  alleged  to  have  been  committed  on  a  day  not  yet  come,  this  was  clearly  no  omis- 
sion of  any  circumstance  necessaiy  in  the  proof,  but  a  formal  misstatement.  So  again, 
^w'here  the  party  stated  a  prescriptive  right  of  common,  but  neglected  to  bring  his  case 
formally  within  it  by  averring  the  levancy  and  oouchancy  of  the  cattle,  which  was  one 
condition  of  the  prescription,  the  issue  being  taken  on  the  prescription  itself,  no  proof 
~Bs  neoessaiy  that  the  particular  cattle  were  levant  and  couchant  in  £ftct ;  the  omission  of 
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are  moved  in  arrest  of  judgment  must  be  much  more  material  and  glaring  than 
such  as  will  maintain  a  demurrer :  or,  in  other  words,  many  InaccuracieB  and 
omissions,  which  would  be  fatal  if  early  observed,  are  cured  bv  a  subsequent 
verdict;  and  not  suifered,  in  the  last  stage  of  a  cause,  to  unravel  the  whole  pro- 
4tOQc-.  ceedings.  *But  if  the  thing  omitted  be  essential  to  the  action  orde- 
-I  fence,  as  if  the  plaintiff  does  not  merely  state  his  title  in  a  defective 
manner,  but  sets  forth  a  title  that  is  totally  defective  in  itself,(^)  or  if  to  an  ac- 
tion of  debt  the  defendant  pleads  not  guilty  instead  of  nil  d^>et,(a)  these  cannot  be 
cured  by  a  verdict  for  the  plaintiff  in  the  first  case,  or  for  the  defendant  in  the 
second. 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders,*  the  issue  be  joined  on 
a  fact  totally  immaterial,  or  insufficient  to  determine  the  right,  so  that  the  court 
upon  the  finding  cannot  know  for  whom  judgment  ought  to  be  given ;  as  if,  in 
an  action  on  the  case  in  assumpsit  against  an  executor,  he  pleads  that  he  him- 
self (instead  of  the  testator)  made  no  «uch  promise  :(b)  or  if,  in  an  action  of 
debt  on  bond  conditioned  to  pay  money  on  or  before  a  certain  day,  the  defendant 
pleads  payment  on  the  day  :(<?)  ("which  issue,  if  found  for  the  plaintiff,  would  be 
mconclusive,  as  the  money  mignt  have  been  paid  before;)  in  these  cases  the 
court  will  after  verdict  award  a  repleader  quod  partes  replaciteht;  unless  it  ap- 
pears from  the  whole  record  that  nothing  material  can  possibly  be  pleaded  in 
any  shape  whatsoever,  and  then  a  repleader  would  be  fruitless.(rf)  And,  when- 
ever a  repleader  is  granted,  the  pleadings  must  begin  de  novo  at  that  stage  of 
them,  whether  it  be  the  plea,  replication,  or  rejoinder,  &c.,  wherein  there  ap- 
pears to  have  been  the  first  defect,  or  deviation  from  the  regular  couiTBe.(c) 

If  judgment  is  not  by  some  of  these  means  arrested  within  the  first  four  days 
of  the  next  term  after  the  trial,  it  is  then  to  be  entered  on  the  roU  or  record.* 
Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon  the 
matter  contained  in  the  record ;  and  are  of  four  sorts.  First,  where  the  facts 
are  confessed  by  the  parties,  and  the  law  determined  by  the  court;  as  in  case 
of  judgment  upon  demurrer:  secondly,  where  the  law  is  admitted  by  the  parties, 
*3961     ^^^  ^BJCit^  disputed;  as  in  case  of  judgment  on  a  v^e/tct:*  thirdly, 

J  where  *both  the  fact  and  the  law  arising  thereon  are  admitted  by  the 
defendant;  which  is  the  case  of  judgments  by  confession  or  default:  or,  lastly, 
where  the  plaintiff  is  convinced  that  either  fact,  or  law,  or  both,  are  insufficient 

(•)  Balk.  805.  (•)  Stra.  994. 

(•)  Cro.  Eli£.  778.  (•')  4  Burr.  801, 802. 

(ft)  2  Ventr.  190.  («)  Raym.  458.   Salk.  579. 

that  fact  therefore  was  not  the  omission  of  a  circumstance  necessary  in  the  proof:  in 
other  words,  the  verdict  in  neither  case  raises  a  presumption  that  the  fact  omitted  was 
proved  to  the  jury.  But  an  instance  in  point  may  be  put  thus :  if  a  man  states  the  grant 
of  a  reversion,  which  can  only  be  conveyed  by  deed,  without  alleging  it  to  have  been  by 
deed,  here  if  the  fact  of  the  grant  be  put  in  issue  and  found  by  the  Jury,  the  verdict 
covers  the  omission ;  for  without  proof  of  the  deed  the  presumption  is  that  it  could  not 
have  been  so  found. — Coleridge. 

^  The  following  rules  have  been  laid  down  on  this  subject.  A  repleader  ought  never 
to  be  allowed  till  trial,  because  the  fault  of  the  issue  may  be  helped  after  the  verdict  by 
the  statute  of  jeofails.  2dly.  If  a  repleader  be  denied  where  it  should  be  granted,  or 
granted  where  it  should  be  denied,  it  is  error.  3dly.  The  judgment  of  repleader  is  gene- 
ral, and  the  parties  must  begin  again  at  the  first  mult  which  occasioned  the  immaterial 
issue.  1  Lord  Raym.  169.  Thus,  if  the  declaration  be  ill,  and  the  bar  and  replication  are 
also  ill,  the  parties  must  begin  de  novo ;  but  if  the  bar  be  good  and  the  replication  ill,  at 
the  replication.  3  Eeb.  664.  4thly.  No  costs  are  allowed  on  either  side.  6  T.  R.  131. 
2  B.  A;  P.  376.  5thly.  That  a  repleader  cannot  be  awarded  after  a  default  at  nisi  prius ; 
to  which  may  be  added,  that  it  can  never  be  awarded  after  a  demurrer  or  writ  of  error, 
but  only  after  issue  joined,  (3  Salk.  306,)  nor  where  the  court  can  give  judgment  on  the 
whole  record,  (Willes,  532;)  and  it  is  not  gran  table  in  favour  of  the  person  who  made  the 
first  feult  in  pleading.    Doug.  396.    See  2  Saund.  319,  b.— Chittt. 

"  If  a  verdict  is  taken  generedly,  with  entire  damages,  judgment  may  be  arrested  if  any 
one  count  in  the  declaration  is  bad ;  but  if  there  is  a  general  verdict  of  guilty  upon  an 
indictment  consisting  of  several  counts,  and  any  one  count  is  good,  that  is  held  to  bo 
#afficient.    Doug.  730. — Chittt. 
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to  support  his  action,  and  therefore  abandons  or  withdraws  his  prosecution ; 
which  is  the  case  in  judgments  upon  a  nonsuit  or  retraxit. 

The  jud^ent,  though  pronounced  or  awarded  by  the  judges,  is  not  their 
determination  or  sentence,  but  the  determination  and  sentence  of  the  law.  It 
is  the  conclusion  that  naturally  and  regulariy  follows  from  the  premises  of  law 
and  fact,  which  stand  thus :  against  him,  who  hath  rode  over  my  corn,  I  may 
recover  damages  by  law :  but  A.  hath  rode  over  my  corn ;  therefore  I  shall 
recover  damages  against  A.  If  the  major  proposition  be  denied,  this  is  a  de- 
murrer in  law :  if  the  minor,  it  is  then  an  issue  of  fact :  but  if  both  be  con- 
fessed (or  determined^  to  be  right,  the  conclusion  or  judgment  of  the  court 
cannot  but  foUow.  Wnich  judgment  or  conclusion  depends  not  therefore  on 
the  arbitrary  caprice  of  the  judge,  but  on  the  settled  and  invariable  principles 
of  justice.  The  judgment,  in  short,  is  the  remedy  prescribed  by  law  for  the 
redress  of  injuries;  and  the  suit  or  action  is  the  vehicle  or  means  of  adminis- 
tering it.  What  that  remedy  may  be,  is  indeed  the  result  of  deliberation  and 
study  to  point  out ;  and  therefore  the  style  of  the  judgment  is,  not  that  jt  is 
decreed  or  resolved  by  the  court,  for  then  the  judgment  might  appear  to  be 
their  own';  but,  "it  is  considered,"  consideratum  est  per  cwnam,  that  the  plaintiff 
do  recover  his  damages,  his  debt,  his  possession,  and  the  like :  which  implies 
that  the  judgment  is  none  of  their  own ;  but  the  act  of  law,  pronounced  and 
declared  by  tne  court,  after  due  deliberation  and  inquiry. 
.  All  these  species  of  judgments  are  either  interlocutory  or  final.  Interlocutory 
judgments  are  such  as  are  given  in  the  noddle  of  a  cause,  upon  some  plea,  pro- 
ceemng,  or  default  which  is  only  intermediate,  and  does  not  finally  cfetermine 
or  complete  the  suit.  Of  this  nature  are  all  judgments  for  the  plaintiff  r  ♦397 
upon  pleas  in  abatement  of  the  suit  or  action :  in  "^which  it  is  considered  ^ 
by  the  court,  that  the  defendant  do  answer  over,  respondeat  ouster;  that  is,  put 
in  a  more  substantial  plea.^/)  It  is  easy  to  observe,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory ;  for  there  are  afterwards  further 
proceedings  to  be  had,  when  the  defendant  has  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of,  are  those  incom- 
plete  judgments,  whereby  the  right  of  the  plaintiff  is  indeed  established,  but 
the  quantum  of  damages  sustained  by  him  is  not  ascertained :  which  is  a  matter 
that  cannot  be  done  without  the  intervention  of  a  jury.  As  by  the  old  Grothic  con- 
stitution the  cause  was  not  completely  finished,  till  the  nem6c^  or  jurors  were  called 
in  '^ad  executionem  decretorum  judicii,  ad  cestimationem  pretii,  damni  lucriy  d:c."(jg) 
This  can  only  happen  where  the  plaintiff  recovers ;  for,  when  judgment  is  given 
for  the  defendant,  it  is  always  complete  as  well  as  final.  And  this  happens,  in 
the  first  place,  where  the  defendant  suffers  judgment  to  go  against  him  by  de- 
fault, or  nihil  dicit;  as  if  he  puts  in  no  plea  at  ail  to  the  plaintiff's  declaration : 
by  confession  or  cognovit  axitionem,  where  he  acknowledges  the  plaintiff's  demand 
to  be  just :  or  by  non  sum  informatuSy  when  the  defendant's  attorney  declares  he 
has  no  instruction  to  say  any  thing  in  answer  to  the  plaintiff,  or  in  defence  of 
his  client ;  which  is  a  species  of  judgment  by  default.  If  these,  or  any  of  them, 
happen  in  actions  where  the  specific  thing  sued  for  is  recovered,  as  in  actions 
of  debt  for  a  sum  certain,  the  judgment  is  absolutely  complete.  And  therefore 
it  is  very  usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor  to 
execute  a  warrant  of  attorney  to  some  attorney  named  by  the  creditor,  em- 
powering him  to  confess  a  judgment  by  either  of  the  ways  just  now  mentioned 
(by  nihiidicitf  cognovit  actionem,  or  non  sum  informatus)  in  an  action  of  debt  to 
be  brought  by  the  creditor  against  the  debtor  for  the  specific  sum  due  :•  which 

(/)2  8MLDd.80.  (08tienibook,(2e/ur«GMA.Ll,c4. 

•  For  the  purpose  of  preventing  frauds  upon  creditors  by  secret  warrants  of  attorney 
to  confess  judgment,  it  is  enacted,  by  statute  3  Geo.  IV.  c.  39,  enlarged  by  6  A  7  Vict.  c. 
66,  that  the  clerk  of  the  dockets  of  the  court  of  Queen's  Bench  shall  cause  a  book  in 
which  the  particulars  of  every  warrant  of  attorney  and  cognovit  actionem  shall  be  ehtered  ; 
and  also  a  book  or  index  shall  be  kept  of  names  of  persons  to  whom  warrants  of  attorney 
are  given,  which  shall  be  open  to  inspection.  And  by  the  Bankrupt-Law  Consolidation 
Act,  1849,  s.  137,  every  judge's  order  given  by  a  trader  defendant,  whereby  the  plaintitf 
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judgment,  when  confessed,  is  absolutely  complete  and  binding;  provided  the 
♦3981  ^^^^  (*^  ^^  *^^^  required  in  all  other  judgments)  be  regularly  docquetted, 
-■  that  is,  abstracted  and  entered  in  a  dook,  *according  to  the  directions 
of  statute  4  &  5  W.  and  M.  c.  20.**  But,  where  damages  are  to  be  recovered,  a 
jury  must  be  called  in  to  assess  them ;  unless  the  defendant,  to  save  charges, 
will  confess  the  whole  damages  laid  in  the  declaration :  otherwise  the  entry  of 
the  judgment  is,  "  that  the  plaintiff  ought  to  recover  his  damages,  (indefinitely,) 
but,  because  the  court  know  not  what  damages  the  said  plaintiff  hath  sustained^ 
therefore  the  sheriff  is  commanded,  that  hj  the  oaths  of  twelve  honest  and 
lawful  men  he  inquire  into  the  said  damages,  and  return  such  inquisition  into 
court."  This  process  is  called  a  writ  of  inquiry:  in  the  execution  of  which  the 
sheriff  sits  as  judge,  and  tries  by  a  jury,  subject  to  nearly  the  same  laws  and 
conditions  as  the  trial  by  jury  at  nisi  prius,  what  damages  the  plaintiff  hath 
really  sustained;  and  when  their  verdict  is  given,  which  must  assess  some 
damages,  the  sheriff  returns  the  inquisition,  which  is  entered  upon  the  roll  in 
manner  of  s^postea;  and  thereupon  it  is  considered,  that  the  plaintiff  do  recover 
the  exact  sum  of  the  damages  so  assessed.  In  like  manner,  when  a  demurrer 
is  determined  for  the  plaintiff  upon  an  action  wherein  damages  are  recovered, 
the  judgment  is  also  incomplete,  without  the  aid  of  a  writ  oi  inquiry." 

13  authorized  to  sign  judgment  or  issue  execution,  (or  aoop]^  of  this  order,-]  must  be  filed 
with  the  clerk  of  the  docquets  in  the  Queen's  Bench  within  twenty-one  days  after  the 
making  of  such  order:  otherwise  judgmeht  signed  thereon,  or  execution  issued,  shall  be 
null  and  void.  And  by  stat.l  &  2  Vict.,  c.  110,  a  more  important  alteration  has  been  made 
in  the  same  respecting  warrants  of  attorney  and  cognovits.  By  s.  9,  after  reciting  that 
it  is  expedient  that  provision  should  be  made  for  giving  every  person  executing  such 
instruments  due  information  of  the  nature  thereof,  it  is  enacted  that  no  warrant  of  attor- 
ney or  cognovit  shall  be  of  any  force  unless  an  attornev  of  one  of  the  superior  courts 
shall  be  present  on  behalf  of  the  pers<Hi  executing  it  ana  shall  subscribe  his  name  as  a 
witness.  And  by  s.  10,  a  warrant  of  attorney  or  cognovit  not  formally  executed  shall  be 
invalid. — Stewart. 

!»  The  judgment  must  be  re-registered  every  five  years,  in  order  to  remain  in  force 
and  preserve  its  priority  of  subsequent  judgment-creditors.  1  &  2  Vict.  c.  110.  3  &  4 
Vict.  c.  82,  s.  2.  2  Vict.  c.  11,  s.  1.  1$  &  19  Vict.  c.  15,  s.  4.  Freer  tw.  Hesse,  22  L.  F. 
Chanc.  697.— -KiRR. 

^^  It  has  been  said  by  C.  J.  Wilmot  that  **  this  is  an  inquest  of  office  to  inform  the 
conscience  of  the  court,  who,  if  they  please,  may  themselves  assess  the  damages."  3  Wils. 
62.  Hence  a  practice  is  now  established  in  the  courts  of  King's  Bench  and  Common 
Fleas,  in  actions  where  judgment  is  recovered  by  default  upon  a  bill'  of  exchange  or  a 
promissory-note,  to  refer  it  to  the  master  or  prothonotary  to  ascertain  what  is  due  for 
principal,  interest,  and  costs,  whose  report  supersedes  the  necessity  of  a  writ  of  inquiry. 
4  T.  R.  275.  1  H.  Bla.  541.  And  this  practice  is  now  adopted  by  the  court  of  exchequer. 
4  Frice,  134.  See,  further,  Tidd,  8th  ed.  817,  818,  819.  In  cases  of  difficulty  and  import- 
ance, the  court  will  give  leave  to  have  the  writ  of  inquiry  executed  before  a  jjudge  at 
sittings  or  msi  prius;  and  then  the  judge  acts  only  as  an  assistant  to  the  shenioC  The 
number  of  the  jurors  sworn  upon  this  inquest  need  not  be  confined  to' twelve;  for  when 
a  writ  of  Inquiry  was  executecl  at  the  bar  of  the  court  of  King's  Bench,  in  an  action  of 
scandalum  moffnaium  brought  by  the  duke  of  York  (afterwards  James  the  Second)  against 
Titus  Oatee,  who  had  called  him  a  traitor,  fifteen  were  sworn  upon  the  juiy,  who  gave 
fill  the  damages  laid  in  the  declaration, — ^viz.,  100,000^.  In  that  case  the  sheriffs  of  Mid- 
dlesex sat  in  court,  covered,  at  the  table  below  the  judges.    3  St.  Tr.  987. — Christian. 

Before  the  8  &  9  W.  III.  c.  11,  the  penalty  in  a  bond  for  the.  performance  of  covenants 
became  forfeited  upon  a  single  breach  thereof;  but  now,  by  the  8th  section  of  that 
statute,  though  the  plaintiJBf  is  permitted  to  enter  up  judgment  for  the  whole  penalty, 
it  can  only  stand  as  a  security  for  the  damages  actually  sustained.  The  plaintiff  must 
then  proceed  by  suggesting  breaches  on  the  roll,  of  which  it  is  usual  to  give  a  copy  to 
the  defendant,  with  notice  of  inquiry  for  the  sittings  or  assizes ;  and  the  damages  are 
assessed  upon  the  writ  in  the  usual  way  by  a  jury ;  and,  upon  payment  of  them,  exe- 
cution upon  the  judgment  entered  up  is  stayed,  the  Judjgment  itself  remaining  as  a 
security  against  further  breaches.  See  Tidd,  8th  ed.  632.  This  statute  does  not  extend 
to  a  bond  conditioned  for  the  payment  of  a  sum  certain  at  a  day  certain,  as  a  p08t<»bit 
bond,  (2  B.  &  C.  82,)  nor  a  common  money  bond,  (4  Anne,  c.  16,  s.  13.  1  Saund.  58,)  nor 
a  warrant  of  attorney  payable  by  instalments,  (3  Taunt.  74.  5  Taunt.  264,)  though  a  bond 
be  also  given,  (2  Taunt.  195,)  nor  ^  r  bail-bond,  (2  B.  &  F.  446,)  nor  a  {^tioning 
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Final  judgments  are  such  as  at  once  put  an  end  to  the  action  hy  declaring 
that  the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recovei  the  remedy 
he  sues  for.  In  which  case,  if  the  judgment  be  for  the  plaintiff,  it  is  also  eon 
sidered  that  the  defendant  be  either  amerced,  for  his  wilful  delay  of  justice  in 
not  immediately  obeying  the  king's  writ  by  rendering  the  plaintiff  his  due;(A) 
or  be  taken  up,  capiatur,  till  he  pays  a  fine  to  the  king  for  the  public  misdemea- 
nour which  is  coupled  with  the  private  injury  in  all  cases  of  force,(t)  of  false- 
hood in  denying  his  own  deed,(A)  or  unjustly  claiming  property  in  replevin,  or 
of  contempt  by  disobeying  the  command  of  the  king's  writ  or  the  express 
prohibition  of  any  statute.(Z)  But  now  in  case  of  trespass,  ejectment,  assault, 
and  &lse  imprisonment,  it  is  provided,  by  the  statute  6  &  6  W.  and  M.  c.  12, 
*that  no  writ  of  capias  shall  issue  for  this  fine,  nor  any  fine  be  paid ;  but  r^^ooo 
the  plaintiff  shall  pay  fe.  8^.  to  the  proper  officer,  and  be  allowed  it  •• 
against  the  defendant  among  his  other  costs.  And  therefore  upon  such  judg- 
ments in  the  common  pleas  they  used  to  enter  that  the  fine  was  remitted;  and 
now  in  both  courts  they  take  no  notice  of  any  fine  or  capias  at  all.^m)  But 
if  judgment  be  for  the  defendant,  then,  in  case  of  fraud  and  deceit  to  the 
court  or  malicious  or  vexatious  suits,  the  plaintiff  may  also  be  fined  ;(n)  but  in 
most  cases  it  is  only  considered  that  he  and  his  pledges  of  prosecuting  be 
(nominally)  amerced  for  his  false  claim,  pro  falso  damore  suOy  and  that  the  de- 
fendant may  go  thereof  without  a  day,  eat  inde  sine  die,  that  is,  without  anv 
fiourther  continuance  or  adjournment ;  the  king's  writ,  commanding  his  attend- 
ance, being  now  fully  satisfied,  and  his  innocence  publicly  cleared.(o)" 

Thus  much  for  judgments;  to  which  costs  are  a  necessary  appendage;  it 
being  now  as  well  the  maxim  of  ours  as  of  the  civil  law  that  "  victus  victori 
in  expensis  oondemnandus  est:"(^)   though  .the   common   law  did    not  pro- 
ms nep.  40,  61.  (!)  8  Rep.  00. 
0  8  Kev-  ^  11  B6P.4&  6  Mod.  286.  See  Append.  No.  IL                         (*)8idk.  64.  Garth.  880. 
14.                                                                                                                    (•)8B»p.69,60. 

(*)  F.  N.  a  121.  Co.  Litt  181.  8  Rep.  aOi  1  RolL  Abr.  210.  (•)  Append.  No.  HI.  i  t, 

LOL  Eatr.  37A,  a  B.  Hil.  4  Ann.  rot.  480.  (9)  Col  8, 1, 18. 

creditor's  bond.  3  East,  22.  7  T.  R.  300.  But  all  other  bonds,  either  for  payment  of 
money  by  instalments,  or  of  annuities,  or  for  the  performance  of  any  covenants  or  agree- 
ments, are  within  the  statute.  See  8  T.  R.  126.  6  East,  550.  2  Saund.  187,  n.  (c.)  3  M. 
k  8. 156.  1  Chitty  on  PL  507,  where  the  parties  in  a  bond  agree  that  the  sum  mentioned 
to  be  paid  on  a  breach  of  any  of  its  covenants  shall  be  taken  to  be,  and  be  considered  as, 
tt^ttdcUed  damagesy  the  case  is  not  then  within  the  statute,  and  the  whole  sum  becomes  at 
once  payable,  according  to  the  terms  of  the  a^eement ;  for,  where  the  precise  sum  is  the 
ascertained  damage,  the  jury  are  confined  to  it.  See  4  Burr.  2225.  2  B.  &  P.  346.  1  Camp. 
78.  2  T.  B.  32.  Holt,  Rep.  43.— Chitty. 

"  At  common  law  the  aeath  of  a  sole  plaintiff  or  sole  defendant  at  any  time  before  J»uU 
judgment  abated  the  suit;  but  now,  by  17  Car.  11.  c.  8,  where  either  party  dies  between 
verdict  and  judgment,  it  may  still  be  entered  up  within  two  terms  after  the  verdict.  Hiis 
statute  does  not  apply  where  either  party  dies  after  tn^^cutor^  judgment  and  before  the 
return  of  the  inquury .  4  Taunt.  884.  There  must  be  a  9cire  facias  to  revive  the  judgment 
thuB  entered  up  before  execution.  1  Wils.  302.  By  the  8  &  9  W.  111.  c.  11,  the  yuM 
omissus  in  the  statute  of  Charles  II.  is  supplied.  It  provides  that  in  case  of  either  party 
dying  between  interlocutory  and  final  judgment  in  any  action  which  might  have  been 
maintained  by  or  against  the  personal  representative  of  the  party  dying;  or  in  case  of 
one  or  more  of  the  plaintiffs  or  defendants  dyine,  in  an  action  the  cause  of  which  would 
by  law  survive  to  the  survivors,  the  action  shaU  not  abate  by  reason  thereof,  but,  the 
death  bemg  suggested  on  the  record,  the  action  shall  proceed.  The  death  of  either 
party  in  the  interval  of  hearing  and  deciding  upon  motions  in  arrest  of  judgment, 
special  verdicts,  and  the  like,  does  not  deprive  the  party  of  the  right  to  enter  up  judg- 
ment, though  the  delay  thus  occasioned  by  the  court  may  exceed  two  terms  after  verdict. 
See  Tidd,  8th  ed.  966,  967,  1168,  1169.  It  has  been  held  that  if  the  party  die  after  the 
assizes  begin,  though  before  the  trial  of  the  cause,  it  is  within  the  statute,  which,  being 
remedial,  must  be  construed  favourably,  the  assizes  being  considered  but  as  one  day  in 
law.  1  Salk.  8.  7  T.  R.  31.  See  2  Ld.  Raym.  1415,  n.  But,  in  the  Common  Pleas,  a 
verdict  and  judgment  were  set  aside  when  the  defendant  died  the  night  before  trial  at 
the  sittings  in  term.  3  B.  &  P.  549.  And  where  the  verdict  has  been  taken  subject  to  a 
reference,  the  death  of  a  party  before  an  award  revokes  the  authority  of  the  arbitrator. 
1  Marsh.  366.   2  B.  &  A.  394.   2  Chitt.  R.  432.— Chittv. 
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fessedly  allow  any,  the  amercement  of  the  vanquished  party  being  his  only 
punishment.  The  first  statute  which  gave  costs,  eo  nomine,  to  the  demandant 
»n  a  real  action  was  the  statute  of  Gloucester,  6  Edw.  I.  c.  1,  as  did  the  statute 
of  Marlberge,  52  Hen.  III.  c.  6,  to  the  defendant  in  one  particular  case,  relative 
to  wardship  in  chivalry;  though  in  reality  costs  were  always  considered  and 
included  in  the  quantum  of  damages  in  such  actions  where  damages  are  given ; 
and  even  now  costs  for  the  plaintiff  are  always  entered  on  the  roll  as  increase  of 
damages  by  the  court. (</)  But  because  those  damages  were  frequently  inade- 
quate to  the  plaintiff's  expenses,  the  statute  of  Gloucester  orders  costs  to  be  also 
added ;  and  further  directs  that  the  same  rule  shall  hold  place  in  all  cases  where 
the  party  is  to  recover  damages.  And  therefore,  in  such  actions  where  no 
♦4001  <i^™*g®s  were  then  recoverable,  (as  in  quare  impeditj  in  which  *damages 
J  were  not  given  till  the  statute  of  Westm.  2, 13  Edw.  I.,)  no  costs  ai-e 
now  allowed,(r)  unless  they  have  been  expressly  given  by  some  subsequent 
statute.**  The  statute  3  Hen.  VII.  c.  10  was  the  nrst  which  allowed  any  costs 
on  a  writ  of  error.  But  no  costs  were  allowed  the  defendant  in  any  shape  till 
the  statutes  23  Hen.  VIII.  c.  15,  4  Jac.  I.  c.  3,  8  &  9  W.  HI.  c.  11,  4  A  5  Anne, 
c.  16,  which  very  equitably  gave  the  defendant,  if  he  prevailed,  the  same  costs 
as  the  plaintiff  would  have  had  in  case  he  had  recovered.  These  costs,  on  both 
sides,  are  taxed  and  moderated  by  the  prothonotary,  or  other  proper  officer  of 
the  court. 

The  kinff  (and  any  person  suing  to  his  use)(5>  shall  neither  pay  nor  receive 
costs ;  for,  besides  that  he  is  not  included  under  the  general  words  of  these 
statutes,  as  it  is  his  prerogative  not  to  pay  them  to  a  subject,  so  it  is  beneath 
his  dignity  to  receive  them."  And  it  seems  reasonable  to  suppose  that  the 
queen-consort  participates  of  the  same  privilege ;  for  in  actions  brought  by  her 
she  was  not  at  the  common  law  obliged  to  find  pledges  of  prosecution,  nor  could 
be  amerced  in  case  there  was  judgment  against  her.(^)  in  two  other  cases  an 
exemption  also  lies  from  paying  costs.  Executors  and  administrators,  when 
suing  in  the  right  of  the  deceased,  shall  pay  none;(w)  for  the  statute  23  Hen. 
Vllf.  c.  15  doth  not  give  costs  to  the  defendants  unless  where  the  action  sup- 
poseth  the  contract  to  be  made  with,  or  the  wrong  to  be  done  to,  the  plaintiff 
himself"  And  paupers,  that  is,  such  as  will  swear  themselves  not  worth  five 
pounds,  are,  by  statute  11  Hen.  VII.  c.  12,  to  have  original  writs  and  subpomas 
gratis,  and  counsel  and  attorney  assigned  them  without  fee ;  and  are  excused 
from  paying  costs  when  plaintiffs,  by  the  statute  23  Hen.  VIII.  c.  15,  but  shall 
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'f )  Append.  No.  0. 1 4.  (<)  F.  N.  B.  101.   Co.  Utt.  133. 

••)  10  Rep.  1 1  fl.  (•)  Cro.  Jac.  229.    1  Ventr.  W. 

(•)  Stat.  24  Hon.  VUI.  c.  8. 


''  Wherever  a  party  has  sustained  damage,  and  a  new  act  cives  another  than  the  com* 
mon-law  remedy,  such  party  may  recover  costs  as  well  as  dami^es ;  for  the  statute  of 
Gloucester  extends  to  give  costs  in  all  cases  where  damages  are  given  to  any  plaintiff,  in 
any  action,  by  any  statute  after  that  parliament.    2  Inst.  289.    6  T.  R.  355.— Chittt. 

"  There  are  some  exceptions  to  the  rule  that  the  king  neither  pays  nor  receives  costs. 
Thus,  by  33  Hen.  VIII.  c.  39,  s.  54,  the  king  in  all  suits,  upon  any  obligations  or  spe- 
cialties made  to  himself  or  to  his  use,  shall  have  and  recover  his  just  debts,  costs',  and  da- 
mages, as  other  common  persons  used  to  do.  By  the  25  Geo.  III.  c.  35,  if  the  goods  and 
chattels  are  insufficient,  (3  Price,  40,)  and  the  lands  are  sold  towards  discharging  the 
debt  due  to  the  crown  in  such  case,  "  all  costs  and  expenses  incurred  by  the  crown  in 
enforcing  the  payment  of  such  debt  are  to  be  paid."  By  43  Geo.  III.  c.  99,  s.  41,  costs 
ma 7  be  levied  against  collectors  of  taxes  in  certain  cases.  See  3  Price,  280.  In  equity, 
the  attorney-general  receives  costs  where  he  is  made  a  defendant  in  respect  of  levies 
given  to  charities,  or  in  respect  of  the  immediate  rights  of  the  crown  in  cases  of  mtes- 
tacv.    And  see  1  S.  &  S.  394.— Chitty. 

"  If  executors  sue  as  executors  for  money  paid  to  their  use  after  the  testator's  death, 
they  shall  pay  costs.  5  T.  R.  234.  Tidd,  1014.  When  executors  and  administrators  are 
defendants,  they  pay  costs  like  other  persons.  Tidd,  8th  ed.  1016.  Or  wherever  the 
cause  of  action  arises  in  the  time  of  the  executor,  as  the  conversion  in  the  case  of  trover, 
the  executor  shall  pay  costs,  because  it  is  not  necessary  to  bring  the  action  in  the  cha- 
lacter  of  executor.  7  T.  R.  358.  So  an  executor  or  administrator  is  liable  to  pay  the 
costs  of  a  non-pros.  6  T.  R.  654.  See,  in  general,  Tidd,  8th  ed.  1014. — Ghbistian. 
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Buffer  other  punishment  at  the  discretion  of  the  judges.  Ai  d  it  was  formerly 
usual  to  give  such  paupers,  if  non-suited,  their  election  either  to  be  whipped  oi: 
pay  the  costs :(«?)  though  that  practice  is  now  disused,  (x)"  It  seems,*how-  |-  ^ .  ^^ 
ever,  agreed,  that  a  pauper  may  recover  costs,  though  he  pays  none ;"  ^ 
for  the  counsel  and  clerKS  are  bound  to  give  their  labour  to  him,  but  not  to  his 
antagonist.(y)  To  prevent  also  trifling  and  malicious  actions  for  words,  for 
assault  and  battery,  and  for  trespass,  it  is  enacted,  by  statutes  43  Eliz.  c.  6,"  21 
Jac.  I.  c.  16,  and  22  &  28  Car.  XL  c.  9,  §  136,  that  where-  the  jury  who  try  any 
of  these  actions  shall  give  less  damages  than  40s,  the  plaintiff  shall  be  allowed 
no  more  costs  than  damages,  unless  the  judge  before  whom  the  cause  is  tried 
shall  certify  under  his  hand  on  the  back  of  the  record  that  an  actual  battery 
(and  not  an  assault  only)  was  proved,  or  that  in  trespass  the  freehold  or  title 
of  the  land  came  chiefly  in  question .*•  Also,  by  statute  4  &  5  W.  and  M.  c.  23, 
and  8  &  9  W.  III.  c.  11,  if  the  trespass  were  committed  in  hunting  or  sporting 
by  an  inferior  tradesman,  or  if  it  appear  to  be  wilftiUy  and  maliciously  com- 
mitted, the  plaintiff  shall  have  full  costs,(^)  though  his  damages  as  assessed  by 
the  jury  amount  to  less  than  40s, 

Ajter  judgment  is  entered,  execution  will  immediately  follow,  unless  the  party 
condemned  thinks  himself  unjustly  aggrieved  by  any  of  these  proceedings  j  and 
then  he  has  his  remedy  to  reverse  them  by  several  writs  in  the  nature  of  ap- 
peals, which  we  shall  consider  in  the  succeeding  chapter.  * 

(•)1  Sid.  261.    7Mod.ll4L.  (»)  1  Eq.  Ca.  Abr.  125. 

(•)  Salk.  606.  (•)  See  pages  214,  216. 

^*  But,  afl  observed  in  Tidd  Prac.  8th  ed.  94,  it  does  not  appear  that  so  disgraceful  a  pro- 
ceeding was  ever  adopted  by  inflicting  the  punishment. — Chitty. 

"  1  Bos.  &  F.  39.  The  pauper  in  such  aise  can  only  recover  as  costs  the  sums  he  is 
aetiudly  out  of  pocket,  not  such  sums  as  would  have  been  so  paid  in  an  ordinary  suit  by 
any  other  plaintiff;  and  it  seems  that  he  and  his  solicitor  may  be  required  to  state  on 
oath  the  amount  thus  expended  in  equity.    Hullock  on  Costs,  228. — Chittt. 

^  The  43  Eliz.  c.  6  enacts  that  where  the  plaintiff  in  any  personal  action,  except  for 
any  title  or  interest  in  lands,  or  for  a  battery,  recovers  less  than'  40«.,  he  shall  have  no 
more  costs  than  damages,  if  the  judge  certifies  that  the  debt  or  damages  were  under  40«. 
Bat  if  the  judge  does  not  grant  such  a  certificate  to  the  defendant,  the  plaintiff  recovers 
full  costs.  Actions  of  tresuass  vi  et  armis,  as  for  beating  a  dog,  are  within  the  statute.  3 
T.  R.  38.  .  The  certificate  under  the  statute  may  be  granted  after  the  trial.  This  certifi- 
cate, it  will  be  remarked,  is  to  restrain  the  costs ;  but  a  certificate  under  the  22  &  23  Car. 
II.  c.  9  is  given  in  favour  of  the  plaintiff  to  extend  them  from  a  sum  under  40«.  to  full 
costs.  If  the  defendant  justifies  the  battery,  the  plaintiff  shall  have  full  costs  without 
the  judge's  certificate,  though  the  damages  are  under  40«.,  for  it  is  held  the  admission  of 
the  defendant  precludes  the  necessity  of  the  certificate.  But  a  justification  of  the  assault 
only  will  not  be  suflSoient  for  this  purpose;  for  the  judge  must  certify  an  actual  battery. 
3  T.  R.  391.  This  certificate  also  may  be  granted  a  reasonable  time  after  the  trial.  2 
Bar.  A  Cres.  621  &  580. 

In  declarations  for  assault  and  battery  there  is  sometimes  a  count  for  tearing  the  plain- 
tiflT's  clothes;  and  if  this  is  stated  as  a  substantive  ii\jury,  and  the  jury  find  it  to  have 
been  such  and  not  to  have  happened  in  consequence  of  the  beating,  the  plaintiff  will  be 
entitled  to  full  costs,  (1  T.  R.  o56;)  unless  the  judge  should  assist  the  defendant  under 
the  43  Eliz.  c.  6.  So  in  a  trespass  upon  land,  the  carrying  away,  or  a^jortavit^  of  any  in- 
dependent personal  property  will  entitle  the  plaintiff  to  full  costs,  unless  the  asportation, 
as  bv  digging  and  carrying  away  turves,  is  a  mode  or  qualification  of  the  tr^pass  upon 
the  land.  Doug.  780.  See  these  acts  and  the  cases  upon  them  fully  collected,  Tidd,  987, 
988.  996  to  1005.— Christian. 

^*  The  account  given  of  the  43  Eliz.  c.  6  is  not  quite  correct.  That  statute  is  not  con- 
fined to  the  causes  of  action  specified  in  the  text,  (indeed,  it  specifically  excludes  one  of 
them,  battery,)  but  extends  generally  to  all  personal  actions;  and  its  object  was  to  confine 
suits  for  trilling  matters  to  inferior  courts.  It  does  not  require  a  certificate  to  ffive  full 
costs,  but  to  take  them  away ;  and  it  was  the  unwillingness  of  the  judges  to  interpose 
under  this  statute  which  induced  the  legislature  to  pass  the  statutes  of  James  and  Charles 
upon  a  different  system,  these  last  restraining  generaUy  the  costs  in  certain  cases^  unlest 
the  judge  by  his  certificate  deemed  it  proper  to  grant  them. — Coleridob. 
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CHAPTER  XXV. 

OF  PROCEEDINGS  IN  THE  NATURE  OF  APPEALS. 

*4021        *Proceeding8,  in  the  nature  of  appeals  from  the  proceedings  of  the 
J    king's  courts  of  law,  are  of  various  kinds;  according  to  the  subject- 
matter  in  which  they  are  concerned.    They  are  principaUy  four. 

I.  A  writ  of  attaint:^  which  iieth  to  inquire  whether  a  jury  of  twelve  men  gave 
a  false  verdict  ;(a)  that  so  the  judgment  following  thereupon  may  be  reversed : 
and  this  must  be  brought  in  the  lifetime  of  him  for  whom  the  verdict  was  given ; 
and  of  two  at  least  of  the  jurors  who  gave  it.  This  lay  at  the  common  law 
only  upon  writs  of  assize;  and  seems  to  nave  been  coeval  with  that  institution 
by  king  Henry  II.,  at  the  instance  of  his  chief  justice  Glanvil :  being  probably 
meant  as  a  check  upon  the  vast  power  then  reposed  in  the  recognitors  of  assize, 
of  finding  a  verdict  according  to  their  own  personal  knowledge,  without  the 
*40^1  ^xAi3[^iA&^^o^  o^  witnesses.  And  even  here  it  extended  no  further  than 
-■  to  such  instances  '''where  the  issue  was  joined  upon  the  very  point  of 
assize,  (the  heirship,  disseisin,  &c.,)  and  not  on  any  collateral  matter ;  as  villen- 
age,  bastardy,  or  any  other  disputed  £Eict.  In  these  cases  the  assize  was  said  to 
be  turned  into  an  inquest  or  a  jury,  (^assisa  vertitur  in  juratum,)  or  that  the  assize 
should  be  taken  in  modum  juratce  et  nan  in  modum  assises;  that  is,  that  the  issue 
should  be  triod  bv  a  common  jury  or  inquest,  and  not  by  recognitors  of  assize  :(b) 
and  then  I  apprehend  that  no  attaint  lay  against  the  inquest  or  jury  that  deter- 
mined such  collateral  issue.(c)  Neither  do  I  find  any  mention  made  by  our 
antient  writers,  of  such  a  process  obtaining  after  the  trial  by  inquest  or  jury, 
in  the  old  Norman  or  feodal  actions  prosecuted  by  writ  of  entry.  Nor  did  any 
attaint  lie  in  trespass,  debt,  or  other  action  personal,  by  the  old  common  law : 
because  those  were  always  determined  by  common  inquests  or  jurie8.(^)  At 
length  the  statute  of  Westm.  1,  8  £dw.  I.  c.  38,  allowed  an  attaint  to  be  sued 
upon  inquests,  as  well  as  assizes,  which  were  taken  upon  any  plea  of  land  or  of 
freehold.  But  this  was  at  the  king's  discretion,  and  is  so  understood  by  the 
author  of  Fleta,(e)  a  writer  contemporary  with  the  statute ;  though  Sir  Edward 
Coke(/)  seems  to  hold  a  different  opinion.  Other  subsequent  8tatutes((^)  intro- 
duced the  same  remedy  in  all  pleas  of  trespass,  and  the  statute  34  Edw.  III.  c.  7 
extended  it  to  all  pleas  whatsoever,  personal  as  well  as  real;  except  only  the 
writ  of  right,  in  such  cases  where  the  mise  or  issue  is  joined  on  the  mere  right, 
and  not  on  any  collateral  question.  For  though  the  attaint  seems  to  have  been 
generally  allowed  in  the  reign  of  Henry  the  Second,(A)  at  the  first  introduction 
of  the  grand  assize,  (which  at  that  time  might  consist  of  onlv  twdve  recognitors, 
*4.04. 1  ^^  ^^^^  ^^y  were  all  unanimous,)  yet  subsequent  ^authorities  have  holden 
J  that  no  attaint  lies  on  a  false  verdict  given  upon  the  mere  right,  either 
at  common  law  or  by  statute ;  because  that  is  determined  by  the  grand  assize, 
appealed  to  bv  the  party  himself,  and  now  consisting  of  sixteen  juror8.(t) 

The  juiy'who  are  to  try  this  false  verdict  must  be  twenty-four,  and  are  called 
the  grand  jury;  for  the  law  wills  not  that  the  oath  of  one  jury  of  twelve  men 
should  be  attainted  or  set  aside  by  an  equal  number,  nor  by  less  indeed  than 
double  the  former.(/:)  K  the  matter  in  dispute  be  of  forty  pounds'  value  in  per- 
sonals, or  of  forty  shillings  a  year  in  lands  and  tenements,  then,  by  statute  15 
Hen.  VI.  c.  5,  each  grand  juror  must  have  freehold  to  the  annual  value  of  twenty 
pounds.  And  he  that  brings  the  attaint  can  give  no  other  evidence  to  the 
grand  jury,  than  what  was  originally  given  to  Sie  petit.    For  as  their  verdict 

(•)  Finch.  L.  4S4.  (/)  2  Int.  190,  287. 

(»)  Bnet.  L  4»  (r.  L  c.  84,  » 2, 8,  4;  «r.  8,  c  17;  «r.  6,  0. 4»  (#)  Stat.  1  £dw.  in.  st  1,  e.  &   6  Edw.  IILa  T.  28  Utw. 

81,2.   FleL  2.6,c.22,J8.   Co.  Sntr.  61,  b.   Booth,  218.  ni.c.8. 

(•)  Bract  4, 1, 84,  2.   Flet,  ibid.  (»)  See  page  88». 

<^  Year-book,  28  Bdw.  IIL  15,  17.   Ait.  pi.  1ft.    Tlet.  6,  M  Bract  200.    Flet  6, 22, 7.    Brltt  342,  h.    12  Hob.  TL 

7SL  16.  6  Bro.  Abr.  Ut  atttint,  42.   1  RoU.  Abr.  289. 

.•)  X.  6,  c  22,  a  8, 16.  (*)  Bract.  L  4,  ft-.  6,  c.  4, 1 1.   Flet  1. 6,  c.  22,  J  T. 


>  Abolished,  by  stat  6  Geo.  IV.  c.  60,  anie, 
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is  now  trying,  and  the  qnestion  \%  whether  or  no  they  did  right  upon  the  evi- 
dence that  appeared  to  them,  the  law  adjudged  it  the  highest  ahsurdity  to  pro- 
duce any  sahsequent  proof  upon  such  trial,  and  to  c<mdemn  the  prior  jurisdiction 
for  not  believing  evidence  which  they  never  knew.  But  those  against  whom  it 
is  brought  are  allowed,  in  affirmance  of  the  first  verdict,  to  produce  new  mat- 
ter ;(Z)  because  the  petit  jury  may  have  formed  their  verdict  upon  evidence  of 
their  own  knowledge,  which  never  appeared  in  court.  If  the  grand  jury  foun<l 
the  verdict  a  false  one,  the  judgment  by  the  common  law  was,  that  the  juror« 
sbonld  lose  their  liberam  legem  and  become  forever  infamous ;  should  forfeit  their 
goods  and  the  profits  of  their  lands ;  should  themselves  be  imprisoned,  and  theii 
wives  and  children  thrown  out  of  doors )  should  have  their  houses  razed,  their 
trees  extirpated,  and  their  meadows  ploughed ;  and  that  the  plaintiff  should  bo 
restored  to  all  that  he  lost  by  reason  of  the  unjust  verdict.  But  as  the  severity 
of  this  punishment  had  its  usual  effect,  in  preventing  the  law  from  being  ^  ^^  ^v;- 
executed,  therefore  by  the  ♦statute  11  Hen,  VII.  c.  24,  revived  by  28  >-  ^^^ 
Hen.  YUI.  c.  3,  and  made  perpetual  by  13  Elis.  c.  25,  an  attaint  is  allowed  to 
be  brought  after  the  death  of  tne  party,  and  a  more  moderate  punishment  was 
inflicted  upon  attainted  jurors ;  viz.,  perpetual  infamy,  and,  if  the  cause  of  actiou 
were  above  40Z.  value,  a  forfeiture  of  20Z.  apiece  by  the  jurors,  or,  if  under  40^, 
then  bl.  apiece :  to  be  divided  between  the  king  and  the  party  injured.  So  that 
a  man  may  now  bring  an  attaint  either  upon  the  statute  or  at  common  law,  at 
his  election  ;(m)  and  m  both  of  them  may  reverse  the  former  judgment.  But 
the  practice  of  setting  aside  verdicts  upon  motion,  and  granting  new  trials,  haa 
so  superseded  the  use  of  both  sorts  of  attaints,  that  I  have  observed  very  few 
instances  of  an  attaint  in  our  books  later  than  the  sixteenth  century.(n)  By 
the  old  Gothic  constitution,  indeed,  no  certificate  of  a  judge  was  ndlowed,  in 
matters  of  evidence,  to  countervail  the  oath  of  the  jury ;  but  their  verdict, 
however  erroneous,  was  absolutely  final  and  conclusive.  Yet  there  was  a  pro- 
ceeding from  whence  our  attaint  may  be  derived. — ^If,  upon  a  lawful  trial  before 
a  superior  tribunal,  the  jury  were  found  to  have  given  a  false  verdict,  they  were 
fined,  and  rendered  infamous  for  the  friture.(o) 

II.  The  writ  of  deceit,  or  action  on  the  case  in  nature  of  it,  may  be  brought 
in  the  court  of  common  pleas,  to  reverse  a  judgment  there  had  by  fraud  or  col- 
lusion in  a  real  action,  whereby  lands  and  tenements  have  been  recovered  to  th^ 
prejudice  of  him  that  hath  right.'  But  of  this  enough  hath  been  observed  in  a 
former  chapter.(|))' 

m.  An  audita  querela  is  where  a  defendant,  against  whom  judgment  in 
recovered,  and  who  is  therefore  in  danger  of  execution,  *or  perhaps  rmAQa 
actually  in  execution,  may  be  relieved  upon  good  matter  of  discharge,  ^ 
which  has  happened  since  the  judgment :  as  if  the  plaintiff  hath  given  him  a 
general  release  \  or  if  the  defendant  hath  paid  the  debt  to  the  plaintiff  without 
procuring  satisfaction  to  be  entered  on  the  record.  In  these  and  the  like  cases, 
wherein  the  defendant  hath  good  matter  to  plead,  but  hath  had  no  opportunity 
of  pleading  it,  (either  at  the  beginning  of  tne  suit,  or  jmis  darrein  continuance^ 
which,  as  was  shown  in  a  former  chapter,(9)  must  always  be  before  judgment,) 
an  audita  querda  lies,  in  the  nature  of  a  bill  in  equity,  to  be  relieved  against  the 
oppression  of  the  plaintiff.    It  is  a  writ  directed  to  the  court,  stating  that  the 

(I)  TlBch,  I,.  486.  towfw  fa  htmU,  <fc  wafawi  pofj^ri  d  JvUtM/Ou.^  Sfleroh.  dk 

(•)3IiiitlM.  junQnOi,L\,c.^ 
(•)Cro.XUi.809.  Cro.Jac90.  (»)  See  page  165. 

M^'iK  laiw»  «vMM<aiviim«ii(0>bIfim/iiraM0e9fMiA»'        (t)  See  page  810. 
MKter  (i<  qmd  wiperitu  judieiwm  eogmmeen  debd)  muU- 

» The  writ  has  been  aboliahed,  by  3  A  4  W.  IV.  c.  27,  s.  36.— Stiwart. 

'By  atat.  9  Geo.  IV.  c.  14,  s.  6,  no  action  shall  be  brought  whereby  to  charge  an 
person  upon  or  by  reason  of  any  representation  or  assurance  made  or  given  concerDiDg 
or  relating  to  the  character,  conduct,  credit,  liability,  trade,  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person  may  obtain  credit,  money,  or 
goods,  unless  such  representation  or  assurance  be  made  in  writing  signed  by  the  party 
to  be  charged  therewith.    Statute  not  to  take  effect  till  the  1st  of  January,  1829.— 

CaiTTT. 
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coa  plaint  of  the  defendant  hath  been  heard,  audita  querela  defendentis,  and  then, 
setting  out  the  matter  of  the  complaint,  it  at  length  enjoins  the  court  to  call 
the  parties  before  them,  and,  having  heard  their  allegations  and  proofs,  to  cause 
justice  to  be  done  between  them.(r)  It  also  lies  for  bail,  when  judgment  is  ob- 
tained against  them  bv  scire  facias  to  ai^swer  the  debt  of  their  principal,  and  it 
happens  afterwards  that  the  original  judgment  against  their  principal  is  i*©- 
versed :  for  here  the  bail,  after  judgment  had  against  them,  have  no  opportunity 
to  plead  this  special  matter,  and  therefore  they  shall  have  redress  by  audita' 
querela  ;{s)  which  is  a  writ  of  a  most  remedial  nature,  and  seems  to  have  been 
invented  lest  in  any  case  there  should  be  an  oppressive  defect  of  justice,  where 
a  party  who  hath  a  good  defence  is  too  late  to  make  it  in  the  ordinary  forms  of 
Jaw.  But  the  indulgence  now  shown  by  the  courts  in  granting  a  summary 
relief  upon  motion,  in  cases  of  such  evident  oppression,(^)  has  almost  ren- 
dered useless  the  writ  of  audita  querela,  and  driven  it  quite  out  of  practice.* 

ly.  But,  fourthly,  the  principal  method  of  redress  for  erroneous  judgments 
in  the  king^s  court  of  record  is  by  writ  of  error  to  some  superior  court  of 
appeal. 

*407 1  *^  ^^^  ^^  error(«)  lies  for  some  supposed  mistake  in  the  proceedings  of 
J  a  court  of  record;  for  to  amend  errors  in  a  base  court,  not  of  record,  a  writ 
of  false  judgment  lies.(i;)  The  writ  of  error  only  lies  upon  matter  of  law  arising 
upon  the  face  of  the  proceedings;  so  that  no  evidence  is  required  to  substan- 
tiate or  support  it;  there  being  no  method  of  reversing  an  error  in  the  determi* 
nation  of  facts,  but  by  an  attaint,  or  a  new  trial,  to  correct  the  mistakes  of 
the  former  verdict.* 

C)  Finch,  L.  488.   F.N.B.102.  (•)  Append.  No.  HI.  *  «. 

(•)  1  Roll.  Abr.  308.  (•)  Finch,  L.  484. 

(0  Lord  Raym.  439. 

*Ch.  J.  Eyre  says,  "I  take  it  to  be  the  modern  practice  to  interpose  in  a  summary 
way,  in  all  cases  where  the  party  would  be  entitled  to  relief  on  an  audita  querela/*  1  Bos. 
&  Pul.  428.  In  general  the  courts  will  not  put  the  defendant  to  the  trouble  and  expense 
of  an  audita  querela,  but  will  relieve  him  in  a  summary  way  on  motion,  (4  Burr.  2287 ;)  but 
where  the  ground  of  his  relief  is  a  release,  when  there  is  some  doubt  about  the  execution, 
or  some  matter  of  fact  which  cannot  be  clearly  ascertained  by  affidavit,  and  therefore 
proper  to  be  tried,  the  court  has  driven  the  defendant  to  his  audita  querela.  1  Salk.  93, 
264.  1  Ld.  Kaym.  439.  12  Mod.  240.  2  Ld.  Raym.  1295.  2  Stra.  1198.  See  also  6  Tauot 
561.  2  Marsh.  37.  And,  indeed,  the  indulgence  which  of  late  has  been  shown  by  courts 
of  law  in  granting  summary  relief  upon  motion  in  most  cases  of  evident  oppression,  for 
which  the  only  remedv  was  formerly  by  audUa  querela,  has  occasioned  this  remedy  now  to 
be  very  rarely  resorted  to.  An  aud^  querela  may  be  brought  in  the  same  court  in  which 
the  record  on  which  it  is  founded  remains,  or  returnable  in  the  same  court ;  and  yet  the 
defendant  may  have  an  audxUi  qiierela  out  of  chancery,  returnable  in  the  Common  Pleas 
or  King's  Bench ;  and  so  it  is  sometimes  judicial,  sometimes  original.  F.  N.  B.  239,  240, 
b.,  7th  ed.  An  audUa  querela  is  no  supersedeas,  and  therefore  execution  may  be  taken  out, 
unless  a  supersedeas  be  sued  forth ;  and  if  an  audita  querela  be  founded  on  a  deed,  it  must 
be  proved  in  coiui;  before  a  supersedeas  shall  be  wanted.  1  Salk.  92. '  1  Sid.  351.  But  an 
audita  querela  was  lately  brought  in  the  case  of  Nathan  vs.  Giles,  (7  Taunt.  557.  1  Harsh. 
226,  S.  C. ;)  and  it  was  there  held  that  a  writ  of  audita  querela  need  not  be  moved  for,  but 
is  a  proceeding  of  common  right  and  ex  delnio  jusOeke,  However,  the  supersedeas  founded 
thereon  must  be  moved  for.  If  the  plaintiff  be  nonnsuited,  he  may  nave  a  new  audiUi 
querela,  but  he  shall  not  have  a  supersedeas.  F.  N.  B.  104,  o.,  9th  ed.  In  Nathan  vs,  Giles, 
the  court  declared  their  opinion  that  there  can  be  no  motion  in  arrest  of  judgment  on 
an  audita  querela.    2  Saund.  148,  a.,  f. — Chittt. 

^  A  writ  of  error  lies  for  some  error  or  defect  in  substance  that  is  not  aided,  amendable, 
or  cured  at  common  law  or  by  some  of  the  statutes  of  jeofails.  And  it  lies  to  the  same 
court  in  which  the  judgment  was  given,  if  it  be  erroneous  in  matter  of  fact  only;  for 
error  in  fact  is  not  the  error  of  the  judges,  and  reversing  it  is  not  reversintf  their  own 
judgment:  as  where  an  in&nt  appeared  by  attorney  inst^id  of  guardian,  or  uie  plaintiff 
or  defendant  at  the  time  of  commencing  the  suit  was  a  married  woman.  If  a  judgment 
in  the  King's  Bench.be  erroneous  in  matter  of  fact  only,  and  not  in  point  of  law,  it  may 
be  reversed  in  the  same  court  by  writ  of  error  coram  iwins,  or  qua  coram  nobis  resideni,  so 
called  irom  its  being  founded  on  the  record  and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  lord  the  king,  before  the  king  hunself.  But  if  the  error  be  m 
the  judamerd  itself,  and  not  in  the  process,  a  writ  of  error  does  not  lie  in  the  same  court 
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Formerly,  the  suitors  were  much  perplexed  by  writs  of  error  brought  upon 
veiy  slight  and  trivial  grounds,  as  mis-spellings  and  other  mistakes  of  the 
clerks,  all  which  might  be  amended  at  the  common  law,  while  all  the  proceedings 
were  in  paper y(ui)  for  they  were  then  considered  as  only  in  fieri,  and  therefore 
subject  to  the  control  of  the  courts.  But,  when  once  the  record  was  made  up, 
it  was  formerly  held  that  by  the  common  law  no  amendment  could  be  permitted, 
unless  within  the  very  terms  in  which  the  Judicial  act  so  recorded  was  done  : 
for  during  the  term  the  record  is  in  the  breast  of  the  court,  but  afterwards  it 
admitted  of  no  alteration  .(x)  But  now  the  courts  are  become  more  liberal, 
and,  where  justice  requires  it,  will  allow  of  amendments  at  any  time  while  the 
snit  is  depending,  notwithstanding  the  record  be  made  up,  and  the  term  be 
past.  For  they  at  present  consider  the  proceedings  as  in  fieriy  till  judgment  is 
given;  and  therefore,  that  till  then  they  have  power  to  permit  amendments 
by  the  common  law;  but  when  judgment  is  once  given  and  enrolled,  no  amend- 
ment is  permitted  in  anv  subsequent  term.(y)  Mistakes  are  also  effectually 
helped  by  the  statutes  of  amendment  and  jeofails :  so  called  because  when  a 
pleader  perceives  anv  slip  in  the  form  of  his  proceedings  and  acknowledges 
such  error,  (jeofaikj)  he  is  at  libertv  by  those  statutes  to  amend  it;  which 
am'endment  is  seldom  actually  made,  but  the  benefit  of  the  *acts  is  at-  r*iQ^ 
tained  by  the  court's  overlooking  the  exception.(z)  These  statutes  are  *- 
many  in  number,  and  the  provisions  in  them  too  minute  to  be  here  taken  notice 
of  otherwise  than  by  referring  to  the  statutes  themselves  ;(a)  by  which  all 
trifling  exceptions  are  so  thoroughly  guarded  a^inst  that  writs  of  error  cannot 
now  be  maintained  but  for  some  material  mistake  assigned.* 

This  is  at  present  the  general  doctrine  of  amendments;  and  its  rise  and  history 
are  somewhat  curious.  In  the  early  ages  of  our  jurisprudence,  when  all  plead- 
ings were  are  tenus,  if  a  slip  was  perceived  and  objected  to  by  the  opposite  part}' 
or  the  court,  the  pleader  instantly  acknowledged  his  error  and  rectified  his  plea; 
which  gave  occasion  to  that  length  of  dialogue  reported  in  the  ancient  year-books. 
So  liberal  were  then  the  sentiments  of  the  crown  as  well  as  the  judges,  that  in 
the  statute  of  Wales,  made  at  Eothelan,  12  Edw.  I.,  the  pleadings  are  directed 

(•)  4  Bvrr.  1009.  («)  Stat.  14  Edw.  HI.  c.  6.    9  Hen.  T.  c.  4.    4  Hon.  Y  I.  e. 

(«)  Co.  Utt  aOO.  Z.  8  Hen.  YI.  c.  12  md  16.  92  Hen.  YIII.  o.  30.    18  Elte.  c. 

(y;  Stat.  11  Hen.  I Y.  c.  8.  14.  21Jae.  I.  c.  13.   16  *  17  Car.  II.  c.  6,  (styled  in  1  Yentr. 

(*)  Stra.  1011.  100  an  omnipotent  act.)    4  A  6  Anne,  c  16.    0  Anne,  c  30. 

b  Geo.  I.  c.  13. 

upon  such  judgment.  1  Roll.  Abr.  746.  In  the  Common  Pleas,  the  record  and  procesa 
being  stated  to  remain  before  the  king's  justices,  the  writ  is  called  a  writ  of  error  coram 
vobis,  or  quoB  coram  vobis  resident.  On  a  judgment  against  several  parties,  the  writ  of  error 
inust  be  brought  in  all  their  names,  (6  Co.  25.  3  Mod.  134.  5  ib.  IC.  1  Ld.  Kaym.  244. 
2  ib.  1532.  3  Burr.  1792.  2  T.  R.  737 ;)  but  if  one  or  more  die,  the  survivors  may  bring 
the  writ  of  error,  (Palm.  151.  1  Stra.  234;)  or  if  it  be  brought  in  the  names  of  several, 
and  one  or  more  refuse  to  appear  and  assign  errors,  they  must  be  summoned  and  severed, 
and  then  the  rest  may  proceed  alone.  Yelv.  4.  (Sfro.  Eliz.  892.  6  Mod.  40.  '  1  Stra.  234. 
Ca.  temp.  Hardw.  135,  136.— Chittt. 

But  this  writ  cannot  be  brought  after  twenty  years,  unless  in  case  of  personal  disability 
from  infancy,  coverture,  persons  of  unsound  mind,  prisoners,  or  beyond  seas;  these 
respectively  ceasing,  the  writ  must  be  brought  within  five  years  afterwards.  See  stat.  10 
411W.  III.  c.  14.-^HiTTr. 

'And  now,  by  stat.  9  Geo.  IV.  c.  15,  eYery  court  of  record  holding  plea  in  civil  actions, 
any  judge  sitting  at  nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol- 
delivery  in  England,  &c.  and  Ireland,  if  any  such  court  or  judge  shall  see  fit  to  do  so, 
may  cause  the  record  on  which  any  trial  may  be  pending  before  any  such  judge  or  court, 
in  any  ciYil  action,  or  in  any  indictment  or  information  for  any  misdemeanour,  when 
any  variance  shall  appear  between  any  matter  in  writing  or  in  print  produced  in  evi- 
dence, and  the  recital  or  setting  forth  thereof  upon  the  record,  wherein  the  trial  is 
ponding,  to  be  forthwith  amended  in  such  particular  by  some  officer  of  the  court,  on 
pa3anent  of  such  costs,  if  any,  to  the  other  party  as  such  judge  or  court  shall  think 
reasonable,  and  thereupon  the  trial  shall  proceed  as  if  no  such  variance  had  appeared.; 
and  in  case  such  trial  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be 
endorsed  on  the  postea,  and  returned  together  with  the  record;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  court  from  which  such  record  issued  shall  h9 
awarued  aocordmgly. — Chittt, 
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to  Im  carried  on  in  that  principality,  ''sine  calumpnia  verbarum,  nan  ohaervata  Ula 
dura  consuetudinej  qui  cadit  a  syllaba  cadit  a  tota  causa"  The  jud^ents  were 
entered  up  immediately  by  the  clerks  and  officers  of  the  court ;  and  if  any  mis- 
entry  was  made,  it  was  rectified  by  the  minutes,  or  by  the  remembrance  of  the 
court  itself. 

When  the  treatise  by  Britton  was  published,  in  the  name  and  by  authority  of 
the  king,  (probably  about  the  13  Edw.  I.,  because  the  last  statutes  therein  r^ 
ferred  to  are  those  of  Winchester  and  Westminster  the  second,)  a  check  seems 
intended  to  be  given  to  the  unwarrantable  practices  of  some  judges,  who  had 
made  false  entries  on  the  rolls  to  cover  their  own  misbehaviour,  and  had  taken 
upon  them  by  amendments  and  rasures  to  falsify  their  own  records.  The  king 
*409 1  •  ^^^^^^^®  declares,(6)  that  "  although  we  have  granted  to  our  justices  to 
-I  *make  record  of  pleas  pleaded  before  them,  yet  we  will  not  that  their 
own  record  shall  be  a  warranty  for  their  own  wrong,  nor  that  they  may  rase 
their  rolls,  nor  amend  them,  nor  record  them  contrary  to  their  original  enrol- 
ment." The  whole  of  which,  taken  together,  amounts  to  this,  that  a  record 
surreptitiously  or  erroneously  made  up,  to  stifle  or  pervert  the  truth,  should  not 
be  a  sanction  for  error;  and  that  a  record,  originally  made  up  according  to  the 
truth  of  the  case,  should  not  afterwards  by  any  private  rasure  or  amendment  be 
altered  to  any  sinister  purpose. 

But  when  afterwards  kin^  Edward,  on  his  return  fh)m  his  French  dominions 
in  the  seventeenth  year  of  his  rei^,  after  upwards  of  three  years'  absence,  found 
it  necessary  (or  convenient,  in  order  to  replenish  his  exchequer)  to  prosecute  his 
judges  for  their  corruption  and  other  malpractices,  the  perversion  of  judgments 
and  other  manifold  errors,^c)  occasioned  by  their  erasing  and  altering  records, 
were  amon^  the  causes  assigned  for  the  heavy  punishments  inflicted  upon  almost 
all  the  king^s  justices,  even  the  most  able  and  upright.((2)  The  severity  of  which 
*4101  pi'^^d^gB  seems  to  have  alarmed  the  ^succeeding  judges,  that  through 
->  a  fear  of  being  said  to  do  wron^,  they  hesitated  at  d<^ing  what  was  right. 
As  it  was  so  hazardous  to  alter  a  record  duly  made  up,  even  from  compassionate 
motives,  (as  happened  in  Hengham's  case,  which  in  strictness  was  certainly  inde 
fensible,)  they  resolved  not  to  touch  a  record  any  more ;  but  held  that  even  pal 
pable  errors,  when  enrolled  and  the  term  at  an  end,  were  too  sacred  to  be  rec- 
tified or  called  in  question :  and,  because  Britton  had  forbidden  all  criminal  and 
clandestine  alterations,  to  make  a  record  speak  a  fisilsity,  they  conceived  that 
they  might  not  judiciallv  and  publicly  amend  it,  to  make  it  agreeable  to  truth. 
In  Edward  the  Third's  time,  indeed,  they  once  ventured  (upon  the  certificate  of 
the  justice  in  eyre)  to  estreat  a  larger  fine  than  had  been  recorded  by  the  clerk 
of  the  court  below ;(«)  but  instead  of  amending  the  clerk's  erroneous  record,  the^ 
made  a  second  enrolment  of  what  the  justice  had  declared  ore  tenus;  and  left  it 
to  be  settled  by  posterity  in  which  of  the  two  rolls  that  absolute  veri^  resides 
which  every  record  is  said  to  impc^rt  in  itself.^/")    And,  in  the  reign  of'^Bicluurd 

^)  Brit  ttrom.  3,  a.  ohtofjiMtlM^    And  oertdaly  Ui  oAdm  (wtnterw  U  wm) 

(•jJudiaa  perverterunt,  «t  in  ottii  trranferunL    Matth.  wm  nothing  Tery  atrodons  or  dimaMAu;  Ibr  thongli  r^ 

West  AA,  12W.  moved  finom  the  King*!  Bench  at  ttds  time,  (tocetker  wtth 

(4)  Among  the  other  Jndgea»  Sir  Balph  Heni^baffl,  thkit-  the  reat  of  the  Jodgok)  we  find  him,  about  eMren  jeai* 

Jostioe  of  the  King*!  Bmch,  la  mid  to  have  been  fined  7000  afterwaida,  one  of  the  Jnatioea  in  ejre  Ibr  the  general  pei^ 

marka;  Sir  Adam  Stratton,  chief^wron  of  the  exchequer,  ambulation  d  the  Ibreat,  (Jtot  ptramb^  /mt$L  im  imri 

84,000  marka;  and  Thomaa  WaTland,  chlefjnatioe  of  the  Xomi^  »Bdw.L  i*.  8,)and  the  neat  year  madeehteHnrtSon 

Common  Pleai^  to  have  been  attainted  of  Mony,  and  to  hava  of  the  Oommon  Pleas,  (Ait  90  Bdw.  I.  m.  T.  Dugd.  Chnm^ 

abjured  the  realm,  with  a  forfeiture  of  all  his  estatea:  the  &r.  32,)  in  which  olBoe  he  continoed  UU  hisdeatli»in  Sldw. 

whole  amount  of  the  forfeiturea  being  upwarda  of  100,000  II.    Claiu.  1  Edw.  II.  m.  10.    J\tL  2  Bdw.  H.  p,l,m.9. 

marka.  or  70,000  pounds,  (8  Piyn.  Bee.  401,  40S^)->an  in-  Ihigd.84.  Selden,  pre£  to  Hengham.    There  is  aa  appendix 

eredible  sum  in  those  days,  before  paper  credit  was  in  nse»  to  this  tradition:  remembered  by  Justice  Sonthoota  in  the 

and  when  the  annual  salazy  of  a  chief^tioe  was  only  sixty  reign  of  queen  EliBabeth,  (8  Inst  TS.  4  Inst  265,)  that  with 

marks.    Cktm.  0  Bdw.  I.  m,  0.  Dugd.  Chnm.  8er.  26.    The  this  flue  of  ehiefjustioe  Hengfaam  a  elodk-hoosa  was  bttflt  at 


charce  against  Sir  Balph  Hengiiam  (a  ▼ei7  learned  Judge,  Westminster,  and  ftimiahed  with  a  doc^  to  be  heard  into 

to  whom  we  are  obliged  Ibr  two  excellent  treatises  of  prao-  Weetminster  hall.    Upon  which  story  I  shall  only  renarit 

tioe)  was  only,  aooording  to  a  tradition  that  was  current  in  that  (whaterer  early  instances  may  be  found  of  tibe  privat* 

Richard  the  Third's  time,  (Teaivbook,  M.  2  Rie.  III.  10,)  his  exertion  of  mechanical  genius  in  oonttructinc  hocOlagical 

■^    ■          ^ ''                      '         "        *^' *^            '  .-.-—.-*—«-                   .           nmon  use  till  a  hundred 


altering,  out  of  mere  oominsrion,  a  fine  which  was  set  upon     machines)  oIocIls  csme  not  into  common 

a  very  poor  man  from  1B«.  4d.  to  fti.  84.,  for  which  he  was     years  afterwards,  about  the  end  of  the  founeentn  centnri 

fined  800  marks,*^  maf«  probable  sum  than  7000.    It  is     EiievcUtjMiie,  tit  BoHoffe,  6  Bym.  Ikxd.  60a     Deriuun^ 


tnvt  the  book  calls  the  Judm  so  punished  Ingham^  and  not  Artif.  aockmaker,  01. 

Btnghams  but  I  find  no  judge  of  the  name  of  Ingham  in  (•)  1  Hal.  P.  C.  647. 

Ihigdale*s  Series   %d1  Sir  Bdward Coke  (4  Inst  056)  and  Sir  (>)  1  Leon.  188.    Ca  Lltt  117.    Seepage  381. 
Matthew  Hale  {JL  P.  G.  646)  understand  it  to  hare  been  the 
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tbe  Second,  tbere  are  instanee8(^)  of  their  refasing  to  amend  the  most  palpable 
errors  and  mis-entries,  unless  by  the  authority  of  parliament. 

To  this  real  sullenness,  bat  attected  timidity,  of  tne  judges,  such  a  narrowness 
of  thinking  '^^as  added,  that  every  slip  (even  of  a  syllable  or  lett«r)(^)  was  now 
held  to  be  fa*al  to  the  *pleader,  and  overturned  his  client's  cause,  (i)  If  r*^ii 
they  durst  not,  or  would  not,  set  right  mere  formal  mistakes  at  any  time,  ^ 
upon  equitable  terms  and  conditions,  they  at  least  should  have  held,  that  trifling 
objections  were  at  all  times  inadmissible,  and  that  more  solid  exceptions  in 
point  of  form  came  too  late  when  the  merits  had  been  tried.  They  mieht, 
through  a  decent  degree  of  tenderness,  have  excused  themselves  from  amending 
in  criminal,  and  especially  in  capital,  cases.  They  needed  not  have  granted  an 
amendment,  where  it  would  work  an  injustice  to  either  party;  or  where  he  could 
not  be  put  in  as  good  a  condition  as  if  his  adversary  had  made  no  mistake.  And, 
if  it  was  feared  that  an  amendment  after  trial  might  subject  the  jury  to  an  at- 
taint, how  easy  was  it  to  make  waiving  the  attaint  the  condition  of  allowing 
the  amendment  I  And  yet  these  were  among  the  absurd  reasons  alleged  for 
never  suffering  amendments  at  all  !(/r) 

The  precedents  then  set  were  afterwards  most  religiously  followed,(^  to  the 
great  obstruction  of  justice,  and  ruin  of  the  suitors :  who  have  formerly  suffered 
as  much  by  this  scrupulous  obstinacy  and  literal  strictness  of  the  courts,  as  they 
could  have  done  even  by  their  iniquity.  After  verdicts  and  judgments  upon  the 
merits,  they  were  frequently  reversed  for  slips  of  the  pen  or  mis-apellings ;  and 
justice  was  perpetually  entangled  in  a  net  of  mere  technical  jargon.  The  legis- 
lature hath  therefore  been  forced  to  interpose,  by  no  less  than  twelve  statutes, 
to  remedy  these  opprobrious  niceties :  and  its  endeavours  have  been  of  late  so 
well  seconded  by  judges  of  a  more  liberal  cast,  that  this  unseemly  degree  of 
strictness  is  almost  entirely  eradicated,  and  will  probably  in  a  few  years  be  no 
more  remembered  than  the  learning  of  essoigns  and  defaults,  or  the  counterpleas 
of  voucher,  are  at  present.    But  to  return  to  our  writs  of  error. 

**If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior  j-  **  i  in 
court  of  record,  where  the  damages  are  less  than  ten  pounds ;  or  if  it  is  ^ 
brought  to  reverse  the  judgment  of  any  superior  court  after  verdict,  he  that 
%>rings  the  writ,  or  that  is  plaintiff  in  error,  must  (except  in  some  peculiar  cases) 
find  substantial  pledges  of  prosecution,  or  bail  :(m)  to  prevent  delays  by  frivo- 
lous pretences  to  appeal ;  and  for  securing  payment  of  costs  and  damages,  which 
are  now  payable  by  the  vanquished  party  in  all  except  in  a  few  particular  in- 
stances, by  virtue  of  the  several  statutes  recited  in  the  margin.(n)' 

(*)  1  Hal.  p.  C.  «48.  (»)  SC}i.  9^. 

(*)  Sut.  14  Bdw.  m.  c  0.  (()  8Kep.a6e,Ao. 

(0  In  UioM  <te7>  It  WW  strictly  true,,  what  Boggle  (in        (")  SUt.  8  Jac.  L  o.  8.   18  Oar.  IL  o.  2.   16  *  17  Cu-.  11.  o 

big  ^ptcramtu)  bat  hamoroiialy  applied  to  mors  modem  8.    i9  Geo.  III.  c.  70. 

idea&ia ^-->^JM«lra  Ave  vNltfm  omiiia  ewrNt  (otemeto-        (•)  8  Hen.  VII.  dO.   UOar.n.o.2.   8  * 0  W.  m.  o.  11. 

eiiiiM.«>  4*6  Anne,  o.  16. 

'By' the  3  Jao.  I.  c.  8,  (made  |>erpetual  by  3  Car.  I.  c.  4,  s.  4,)  to  restrain  unnecesBHO 
delays  of  execution,  it  was  provided  "that  in  the  actions  therein  specified  no  writ  of 
error  shoald  be  allowed,  unless  the  party  bringing  the  same,  with  Iwo  sufident  gureiies,  shall 
first  be  bound  unto  the  party  for  whom  the  judgment  is  given,  by  reoognisance  to  be  ac- 
knowledged in  the  same  court,  in  double  the  sum,  to  be  recovered  by  the  former  judg- 
ment, to  prosecute  the  said  writ  of  error  with  effect,  and  also  to  satisfy  and  pay  if  the 
said  judgment  be  affirmed  or  the  writ  of  error  nonprossed,  all  and  singular  the  debts, 
damages,  and  costs  a(iyudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be 
awarded  for  the  delaying  of  the  execution."  And  now,  by  the  6  Geo.  IV.  c.  96,  for  fur- 
ther preyenting  the  delays  occasioned  by  frivolous  writs  of  error,  it  is  enacted  that  upon 
ioaf  judgment  hereafter  to  be  given  in  any  of  the  courts  of  record  at  Westminster,  in  the 
counties  palatine,  and  in  the  courts  of  great  session  in  Wales,  in  cmy  personal  action,  exe- 
cution shall  not  be  stayed  or  delayed  by  any  writ  of  error,  or  supersedeas  thereupon, 
without  the  special  order  of  the  court,  or  some  judge  thereof,  unless  a  recognizance,  with 
a  condition  according  to  the  3  Jac.  I.  c.  8,  (above  noticed,)  be  first  acknowledged  in 
the  same  court.  After  final  judgment,  and  before  execution  executed,  a  writ  of  error  is, 
generally  speaking,  a  supersedeas  of  execution  from  the  time  of  its  allowance,  (1  Vent. 
31.  1  Salk.  321.  1  T.  K.  280.  2  B.  &  P.  370.  2  East.  439.  6  Taunt.  204.  1  Gow.  66. 
1  Chitty  B.  238,  241.    3  Moore,  89;)  but  it  is  no  supersedeas  unless  bul  in  error  be  put 
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A  writ  of  error  lies  from  the  inferior  courts  of  record  in  England  into  the 
king's  bench,(o)  and  not  into  the  common  plea8.(p)'  Also  jfrom  the  king's 
bench  in  Ireland  to  the  king's  bench  in  England.'  It  likewise  may  be  brongnt 
fiom  the  common  pleas  at  Westminster  to  the  king's  bench;  and  then  from  the 
king's  bench  the  cause  is  removable  to  the  house  of  lords.  From  proceedings 
on  the  law  side  of  the  exchequer  a  writ  of  error  lies  into  the  court  of  exchequer 
chamber  before  the  lord  chancellor,  lord  treasurer,  and  the  judges  of  the  court 
of  king's  bench  and  common  pleas;"  and  from  thence  it  lies  to  the  house  of 
peers.  From  proceedings  in  the  king's  bench,  in  debt,  detinue,  covenant,  ac- 
count, case,  ejectment,  or  trespass,  originally  begun  therein  by  bill,  (except  where 
the  king  is  party,)  it  lies  to  the  exchequer  chamber,  before  the  justices  of  the 
common  pleas,  and  barons  of  the  exchequer;  and  from  thence  also  to  the  house 
of  lords ;(^)  but  where  the  proceedings  in  the.  king's  bench  do  not  first  com- 
mence therein  by  bill,  but  by  original  writ  sued  out  of  chancery,(r)  this  takes 
**411 1  ^^®  ^^^  ^^^  ^^^  general  rule  **laid  down  by  the  statute  ;(s)  so  that 
J  the  writ  of  error  then  lies,  without  any  intermediate  state  of  appeal, 
directly  to  the  house  of  lords,  the  dernier  resort  for  the  ultimate  decision  of 
every  civil  action."  Each  court  of  appeal,  in  their  respective  stages,  may,  upon 
hearing  the  matter  of  law  in  which  the  error  is  assigned,  reverse  or  affirm  the 
judgment  of  the  inferior  courts ;  but  none  of  them  are  final,  save  only  the  house 
of  peers,  to  whose  judicial  decisions  all  other  tribunals  must  therefore  submit, 
and  conform,  their  own.  And  thus  much  for  the  reversal  or  afiirmance  of  judg- 
ments at  law  by  writs  in  the  nature  of  appeals." 

(•)  See  cfa.  4.  (•■)  See  pego  43. 

(p)  Finch,  L.  480.   Djer,  2&0.  (•)  1  BolL  Kep.  264.  1  Sid.  424.  1  Sannd.  S40.  Oszth.  180. 

(f )  Stat.  27  EliB.  c.  8.  Comb.  295. 

« 

in,  and  notice  thereof  given  within  the  time  limited  by  the  rules  of  the  court.  2  Dowl. 
&  Ry.  85.  And  when  it  is  apparent  to  the  court  that  a  writ  of  error  is  brought  against 
good  faith,  (2  T.  R.  183.  8  Taunt.  434.)  or  for  the  mere  purpose  of  delay,  (4  T.  R.  436. 
2  M.  &  S.  474,  476.  1  Bar.  k  Cres.  287,)  or  it  is  returnable  of  a  term  previous  to  the 
signing  of  final  judgment,  (Barnes,  197,)  it  is  not  a  supersedeas.  Tidd,  8th  ed.  1202. 
In  Tidd,  1199,  8th  ed.  it  is  said  that  there  must  be  fifteen  days  between  the  teste,  and 
return  of  a  writ  of  error ;  but  it  was  said  in  Laidler  vs.  Foster,  where  there  was  an  in- 
terval of  twelve  days  only,  that  there  is  a  distinction  between  writs  of  error  and  those 
which  are  the  commencement  of  a  suit ;  and  the  usual  course  of  practice  was  followed 
in  this  case,  (viz.,  not  to  pass  over  more  than  one  return  between  tne  teste  and  return:) 
the  court  therefore  refused  to  quash  the  writ.  4  Bar.  k  Cres.  116.  And  in  another  case 
the  court  of  King's  Bench  held  that  the  court  could  not  quash  a  writ  of  error  upon  a 
judgment  of  the  Common  Pleas  of  Durham,  nor  award  execution  upon  the  judgment  of 
an  inferior  court.    4  Dowl.  k  Ry.  153.— Chittt. 

®  It  is  not  correct  that  a  writ  of  error  does  not  lie  ih>m  an  inferior  court  into  the  court 
of  Common  Pleas.  There  is  a  modem  instance  of  such  a  proceeding  in  Bower  w,  Wait> 
1  M.  A;  G.  1,  in  a  learned  note  to  which  (p.  2,  note  a.)  the  opinion  in  the  text  is  contaro- 
verted. — Couch. 

*  This  appeal  is  taken  away  by  23  Gheo.  III.  c.  21.  Since  the  union,  however,  a  writ  of 
error  lies  from  the  superior  courts  in  Ireland  to  the  house  of  lords.  Before  the  unioik 
with  Scotland,  a  writ  of  error  lay  not  in  this  country  upon  any  judgment  in  Scotland ; 
but  it  is  since  given,  by  statute  6  Anne,  c.  26,  s.  12,  from  the  court  of  Exchequer  in 
Scotland,  returnable  in  parliament.  And  see  the  48  Geo.  III.  c.  151,  concerning  appeals 
to  the  house  of  lords  from  the  court  of  session  in  Scotland. — Chittv. 

^^  The  31  £d'w.  III.  c.  12  directs  that  the  chancellor  and  treasurer  shall  take  to  their 
assistance  the  judges  of  the  other  courts,  and  autres  sages  come  lour  semblem.  But  the  20 
Car.  II.  c.  4  has  dispensed  with  the  presence  of  the  lord  treasurer  when  the  ofiice  is  var 
cant ;  and  it  is  the  practice  for  the  two  chief  justices  alone  to  sit  in  this  court  of  error, 
who  report  their  opmion  to  the  chancellor,  and  the  judgment  is  pronounced  by  him.— 
Chittv. 

"  But  now,  by  statute  1  Will.  IV.  c.  70,  and  the  Common-Law  Procedure  Act^  1852,  error 
upon  any  judgment  of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer  must  be  brousbt 
in  the  Exchequer  chamber  before  the  judges,  or  judges  and  barons,  as  the  case  may  be, 
ot  the  other  two  courts,  whence  it  again  lies  to  the  house  of  lords.~-STBWART. 

^'  In  this  chapter  Sir  W.  Blackstone  has  considered  only  the  modes  by  which  a  judg 
ment  may  be  reversed  by  writ  of  error  brought  in  a  court  of  appeal,  and  has  stated  that 
this  can  on^^-  be  done  for  error  in  law.  There  is.  however,  a  proceeding  to  reverse  a  judg- 
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CHAPTER  XXVI. 
OF  EXECUTION. 

*Ip  the  regular  judgment  of  the  court,  after  the  decision  of  the  suit,  be  r  ^^lo 
not  suspended,  superseded,  or  reversed  by  one  or  other  of  the  methods  '■ 
mentioned  in  the  two  preceding  chapters,  the  next  and  last  step  is  the  execution 
of  that  judgment;  or  putting  the  sentODce  of  the  law  in  force.  This  is  per- 
formed in  different  manners,  according  to  the  nature  of  the  action  upon  which 
it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby  the  seisin  or  pos- 
session of  land  is  awarded  to  him,  the  writ  of  execution  shall  be  an  habere  facias 
Beisinam,  or  writ  of  seisin,  of  a  freehold  j  or  an  habere  facias  posseasionenij  or  writ 
of  posses8ion,(a)  of  a  chattel  intere8t.(6)  These  are  writs  directed  to  the  sheriff 
of  the  county,  commanding  him  to  give  actual  possession  to  the  plaintiff  of  the 
l&nd  so  recovered :  in  the  execution  of  which  the  sheriff  may  take  with  him  the 
,  posse  comitatus,  or  power  of  the  county;  and  may  justify  breaking  open  doors, 
if  the  possession  oe  not  quietly  delivered.  But,  if  it  be  peaceably  yielded  up, 
the  delivery  of  a  twig,  a  turf,  or  the  ring  of  the  door,  in  the  name  of  seisin,  is 
sufficient  execution  of  the  writ.  Upon  a  presentation  to  a  benefice  recovered  in  a 
quare  impeditf  or  assize  of  darrein  presentment j  *the  execution  is  by  a  writ  rj|t4iQ 
de  clerico  admittendo;  directed,  not  to  the  sheriff,  but  to  tl\e  bishop  or  L  * 
archbishop,  and  requiring  him  to  admit  and  institute  the  clerk  of  tne  plaintiff.* 

In  other  actions,  where  the  judgment  is  that  something  in  special  be  done  or 
rendered  by  the  defendant,  then,  in  order  to  compel  him  so  to  do,  and  to  see  tho 
judgment  executed,  a  special  writ  pf  execution  issues  to  the  sheriff  according 
to  the  nature  of  the  case.  As,  upon  an  assize  of  nuisance,  or  quod  permittat  pros- 
temercy  where  one  part  of  the  judgment  is  quod  nocumentum  amoveaturj  a  writ 
goes  to  the  sheriff  to  abate  it  at  the  charge  of  the  partv,  which  likewise  issues 
even  in  case  of  an  indictment.(c)*  Upon  a  replevin,  the  writ  of  execution  is 
the  writ  de  retomo  ha^>endo:(d)  and,  if  the  distress  be  eloigned,  the  defendant 
shall  have  a  capias  in  withernam  ;{e)  but  on  the  plaintiff's  tendering  the  damages 
and  submitting  to  a  fine,  the  process  w  unthernam  shall  be  stayed.(  H  In  de- 
tinue, after  judgment,  the  plaintiff  shall  have  a  distringaSy  to  compel  the  aefendant 
to  deliver  the  goods,  by  repeated  distresses  of  his  chattels  :(g)  or  else  a  scire 
facias  against  any  third  person  in  whose  hands  they  may  happen  to  be,  to  show 

(•)  Append.  No.  II.  24.  (•)  See  page  148. 

(*J  ----- 


(*)  Finch,  L.  470.  (f)  2  Leon.  174. 

(«)Comb.lO.  (^)  1  RolL  Abr.  787.    Rast  Ent  215. 

(')  See  page  160. 

ment  by  writ  of  error  in  the  same  court,  where  the  error  complained  of  is  in  fact  and  not 
in  Iaw,  and  where  of  course  no  fault  is  imputed  to  the  court  in  pronouncing  its  judgment. 
This  writ  is  <3alled  the  writ  coram  nobis  or  coram  vobis,  according  as  the  proceedings  are  in 
the  King's  Bench  or  Common  Pleas,  because  the  record  is  stated  to  remain  before  us  (the 
king)  if  in  the  former,  and  before  you  (the  judges)  if  in  the  latter,  and  is  not  removed 
to  another  court.  In  this  proceeding  it  is  of  course  necessary  to  suggest  a  new  fact  upon 
the  record,  from  which  the  error  in  the  first  judgment  will  appear :  thus,  supposing  the 
defendant,  being  an  infant,  has  appeared  by  attorney  instead  of  guardian,  it  will  be  ne- 
oessary  to  suggest  the  fact  of  his  infancy  of  which  the  court  was  not  before  informed. 
There  is  therefore  no  inconsistency  in  bringing  this  writ  of  error  before  the  same  judges 
who  pronounced  the  judgment  in  the  first  instance ;  because  they  are  required  to  pro- 
nounce upon  a  new  state  of  facts,  without  impeachment  of  the  former  judgment  on  the 
&ctB  as  they  then  stood. — Colsridob. 

*  The  writ  recites  the  judgment  of  the  court  and  orders  him  to  admit  a  fit  person  to 
the  rectory  and  parish  church  at  the  presentation  of  the  plaintiff;  and  if  upon  this  order 
he  reftise  to  admit  accordingly,  the  patron  may  sue  the  bishop  in  a  quare  .-ym  admisit,  and 
recover  ample  satisfaction  in  damages.    2  Selw.  Prac.  330. — Chittt. 

*  That  is,  if  it  be  stated  in  the  indictment  that  the  nuisance  is  still  existing.  If  it  does 
not  appear  in  the  indictment  that  the  nuisance  was  then  in  existence,  it  would  be  absurd 
U>  give  judgment  to  abate  a  nuisance  which  does  not  exist.    8  T.  R.  144. — Chtttt. 
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cause  why  they  should  not  be  delivered :  and  if  the  defendant  atill  continues 
obstinate,  then  (if  the  judgment  hath  been  by  default  or  on  demurrer)  the 
sheriff  shall  summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
plaintiff's  damages ;  which  (being  either  so  assessed,  or  by  the  verdict  in  case 
of  an  is8ue)(A)  shall  be  levied  on  the  person  or  ^oods  of  the  defendant.  So  that, 
after  all,  in  replevin  and  detinue,  (the  only  actions  for  recovering  the  specific 
possession  of  personal  chattels,)  if  the  wrong-doer  be  very  perverse,  he  cannot 
1)6  compelled  to  a  restitution  of  the  identical  thing  taken  or  detained ;  but  he 
Btill  has  his  election,  to  deliver  the  goods,  or  their  value  :(i)  an  imperfection  in 
the  law,  that  results  from  the  nature  of  personal  property,  which  is  easily  con- 
cealed or  conveyed  out  of  the  reach  of  justice,  and  not  always  amenable  to  the 
magistrate. 

♦Executions  in  actions  where  money  only  is  recovered,  as  a  debt  or 


*414] 


damages,  (and  not  any  specific  chattel,)  are  of  five  sorts :  either  against 


the  body  of  the  defendant ;  or  against  his  goods  and  chattels ;  or  against  his 
goods  and  the  profits  of  his  lands;  or  against  his  goods  and  the  possession  of  his 
lands }  or  against  all  three,  his  body,  lands,  and  goods. 

1.  The  first  of  these  species  of  execution  is  by  writ  of  capias  ad  satisfacien- 
dum ;{J)  which  addition  distinguishes  it  from  the  former  capias  ad  respondendunif 
which  lies  to  compel  an  appearance  at  the  beginning  of  a  suit.  And,  properly 
speaking,  this  cannot  be  sued  out  against  any  bnt  sucn  as  were  liable  to  be  taken 
upon  the  former  capias,(k)  The  intent  of  it  is,  to  imprison  the  body  of  the  debtor 
till  satisfaction  be  made  for  the  debt,  costs,  and  damages ;  it  therefore  doth  not 
lie  against  any  privileged  persons,  peers,  or  members  of  parliament,  nor  against 
executors  or  administrators,  nor  against  such  other  persons  as  could  not  be  ori- 
ginally held  to  bail.  And  Sir  Edward  Coke  also  fives  ns  a  singular  in8tanoe,(0 
where  a  defendant  in  14  Edw.  III.  was  discharged  from  a  capias,  because  he  was 
of  so  advanced  an  age  qiLod  pcenam  imprisonamenti  subire  non  potest.  If  an  action 
be  brought  against  a  husband  and  ^^e  for  the  debt  of  the  wife,  when  sole,  and 
the  plaintiff  recovers  judgment,  the  capias  shall  issue  to  take  both  husband  and 
wife  in  execution  :(m)  but,  if  the  action  was  originally  brought  against  herself, 
when  sole,  and  pending  the  suit  she  marries,  the  capias  shaU  bo  awarded  against 
her  only,  and  not  against  her  husband.(n)  Yet,  if  judgment  be  recovered  against 
a  husband  and  wife  for  the  contract,  nay,  even  for  the  personal  mi8behavioar(o^ 
of  the  wife  during  her  coverture,  the  capias  shall  issue  against  the  husband 
only :  which  is  one  of  the  many  great  privileges  of  English  wives.' 
*4151  *^^^  ^^'^t  of  capias  ad  satisfaciendum  is  an  execution  of  the  highest 
•J    nature  inasmuch  as  it  deprives  a  man  of  his  liberty,  till  he  makee  the 

(*)  Bro.  Abr.  tit.  daauvw, ».  (0  1  luat  SBO. 

(0  KeUw.  M.  (*)  Moor.  704. 

V)  Append.  N«.m. IT.  (•) Cro.  Jac. SSft. 


12.    Moor.W  (•)0n>.Gar.61B. 


'  There  are  many  oases  in  which  the  defendant  may  be  taken  in  execntion  after  judg- 
ment, though  he  could  not  be  arrested  at  the  commencement  of  the  suit;  but  it  ib  an 
universal  rule  that  whenever  a  capias  is  allowed  on  mesne  jproceeB  before  judgment,  it  may 
be  had  upon  the  judgment  itself.  3  Salk.  286.  3  Co.  12.  It  lies  against  peers,  or  mem- 
bers  of  parliament,  upon  a  statute  merchant,  or  staple,  or  recogniianoe  in  nature  thereof. 
2  Leon.  173.  1  Oromp.  345.  But,  by  57  Geo.  III.  c.  99,  s.  47,  no  penalty  or  costs  incurred 
by  any  spiritual  person,  by  reason  of  non-residence  on  his  benefice,  shall  be  levied  by 
execution  against  hlb  body,  whilst  he  holds  the  same  or  any  other  benefice,  out  of  which 
the  eame  can  be  levied  by  sequestration  within  the  term  of  three  years.  An  infant 
seems  liable  to  this  process.  2  Stra.  1217 ;  see  id.  708.  I  B.  &  P.  480.  Husband  and 
wife  may  be  taken  in  execution  in  an  action  against  both,  and  she  shall  not  be  discharged 
unless  it  appear  she  has  no  separate  property  out  of  which  the  demand  can  be  satisfied, 
(T.  2  Geo.  IV.  C.  P. ;  see  5  B.  &  A.  759,)  or  that  there  is  fraud  and  collusion  between  the 
plaintiff  and  her  husband  to  keep  her  in  prison.  2  Stra.  1167, 1237.  1  Wils.  149.  2 
Bla.  R.  720.  Volunteer  soldiers  and  seamen  are  protected  by  several  statutes  from  being 
taken  in  execution  unless  the  original  debt,  in  the  case  of  soldiers,  amounted  to  20L,  or 
in  the  case  of  seamen  the  debt  and  costs,  Ac.  are  of  that  amount,  and  that  the  debt  was 
contracted  when  the  defendant  did  not  belong  to  any  ship  in  his  majesty's  service.  See 
11  East,  25.  Nor  can  parties  be  taken  in  execution  at  the  time  or  place  when  and  where 
they  are  privileged  from  arrest.  Tidd,  1065, 1066,  1067.— <;hitty. 
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satisfkction  awarded ;  and  therefore,  when  a  man  is  once  taken  in  execation 
upon  this  writ,  no  other  process  can  be  sued  out  against  his  lands  or  goods. 
Only,  by  statute  21  Jac.  1.  c.  24,  if  the  defendant  dies  while  charged  in  execu- 
tion upon  this  writ,  the  plaintiff  may,  after  his  death,  sue  out  a  new  execution 
against  his  lands,  ^oods,  or  chattels.  The  writ  is  directed  to  the  sheriff,  com- 
manding him  to  take  the  body  of  the  defendant  and  have  him  at  Westminster 
ou  a  day  therein  named,  to  make  the  plaintiff  satisfaction  for  his  demand.  And, 
if  he  does  not  then  make  satisfaction,  he  must  remain  in  custody  till  he  does. 
This  writ  may  be  sued  out,  as  may  all  other  executory  process,  for  costs,  against 
a  plaintiff  as  well  as  a  defendant,  when  judgment  is  had  against  him. 

When  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  be  kept  in 
arcta  et  salva  custodia:  and  if  he  be  afterwards  seen  at  large,  it  is  an  escape;  and 
the  plaintiff  may  have  an  action  thereupon  against  the  sheriff  for  his  whole  debt. 
For  though,  upon  arrests,  and  what  is  cMed  mesne  process,  being  such  as  inter- 
venes between  the  commencement  and  end  of  a  suit,(/?)  the  sheriff,  till  the 
statute  8  &  9  W.  III.  c.  27,  might  have  indulged  the  defendant  as  he  pleased,  so 
as  he  produced  him  in  court  to  answer  the  plaintiff  at  the  return  of  the  writ; 
yet,  upon  a  taking  in  execution,  he  could  never  give  any  indulgence ;  for,  in 
that  case,  confinement  is  the  whole  of  the  debtor's  punishment,  and  of  the  satis- 
&ction  made  to  the  creditor.*  Escapes  are  either  voluntary,  or  negligent. 
Voluntary  are  such  as  are  by  the  express  consent  of  the  keeper;  after  which  he 
never  can  retake  his  prisoner  again,(g)  (though  the  plaintiff  may  retake  him  at 
any  time,)(r)  but  the  sheriff  must  answer  for  the  debt.  Negligent  escapes  are 
where  the  pirisoner  escapes  without  his  keeper's  knowledge  or  consent;  and 
then  upon  fresh  pursuit  the  defendant  may  *be  retaken,  and  the  sheriff  r^^ig 
shall  be  excused,  if  he  has  him  again  before  any  action  brought  against  '• 
himself  for  the  escape.(5)  A  rescue  of  a  prisoner  in  execution,  either  going  to 
gaol  or  in  gaol,  or  a  breach  of  prison,  will  not  excuse  the  sheriff  from  being 
guilty  of  and  answering  for  the  escape ;  for  he  ought  to  have  sufficient  force  to 
keep  him,  since  he  may  command  the  power  of  the  county.(^)  But  by  statute 
32  Geo.  II.  c.  28,  if  a  aefondant  charged  in  execution  for  any  debt  not  exceed- 
ing lOQl.  will  surrender  all  his  effects  to  his  creditors,  (except  his  apparel,  bed- 
ding, and  tools  of  his  trade,  not  amounting  in  the  whole  to  the  value  of  101.,) 
and  will  make  oath  of  his  punctual  compliance  with  the  statute,  the  prisoner 
may  be  discharged,  unless  the  creditor  insists  on  detaining  him ;  in  which  case 
he  shall  allow  him  2s.  id.  per  week,  to  be  paid  on  the  first  day  of  every  week, 
and  on  failure  of  regular  payment  the  prisoner  shall  be  discharged.  Yet  the 
creditor  may  at  any  future  time  have  execution  against  the  lands  and  soods  of 
'  such  defenciant,  though  never  more  against  his  person.*    And,  on  the  other 

OP)  Sm  imc»  270.  (•)  F.  M.  B.  130. 

(«)8Rei».62.    1  Sid.  880.  («)  Cro.  Jiic.  419. 

(»)8tat-8*»W.m.a27. 

^Bat  execution  by  imprisonment  is  considered  so  &r  a  satisfaction  of  the  debt,  that 
if  the  creditor  release  the  debtor  from  confinement  he  cannot  afterwards  have  recourse 
to  any  other  remedy,  though  the  discharge  be  on  terms  which  are  not  afterwards  com- 
plied with,  (4  Burr.  2482.  6  T.  R.  526.  7  ib.  420;)  or  upon  giving  a  fresh  security  which 
afterwards  becomes  ineffectual,  (1  T.  R.  557;)  the  execution  being  considered  qiwcui  the 
defendant  as  a  satisfaction  of  the  debt.  Hod.  59.  But  the  plaintiff  may  take  out  exe- 
cution against  other  persons  liable  to  the  same  debt  or  damages.  Ib ;  and  see  5  Taunt. 
614.  1  Marsh.  250,  S.  C.  If,  however,  the  plaintiff  consent  to  discharge  the  only  one  of 
several  defendants  taken  on  a  joint  capias,  he  cannot  afterwards  retake  either  him  or  take 
anv  of  the  other  defendants.    6  T.  B.  525. — Chitty. 

^The  statute  mentioned  in  the  text  is  that  which  is  commonly  known  by  the  appella- 
tion of  the  Lords'  Act,  from  the  circumstance  of  its  originating  in  the  .upper  house  of 
parliament.  By  the  33  Geo.  III.  c.  5,  made  perpetual  by  39  Geo.  III.  o.  50,  the  regula- 
tions of  the  former  act  are  extended  to  debts  amounting  to  300/.  And  by  other  statutes, 
(see  Tidd,  379,)  persons  in  custody  for  contempt  by  the  non-payment  of  money  or  costs 
ordered  by  courts  of  equity  (49  Geo.  III.  c.  6)  ^r  common  law,  are  declared  within  the 
provisions  for  the  relief  of  prisoners  in  custody  for  debt  only.  But  a  defendant  in  a  qui 
torn  action  is  not  entitled  to  the  benefit  of  the  lords'  act,  (3  Burr.  1322.  1  Bla.  R.  372;) 
aor  a  defendant  in  custody  under  a  writ  de  exoommunicalo  capiendo  iot  contumacy  in  not 
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hand,  the  creditors  may,  as  in  case  of  bankruptcy,  compel  (under  pain  of  trans* 
portation  for  seven  years)  such  debtor  charged  in  execution  for  any  debt  under 
100^  to  make  a  discovery  and  surrender  of  all  his  effects  for  their  benefit,  where- 
upon he  is  also  entitled  to  the  like  discharge  of  his  person.* 

If  a  cajms  ad  satisfaciendum  is  sued  out,  aud  a  non  est  inventus  is  returned 
theteon,  the  plaintiff  may  sue  out  a  process  against  the  bail,  if  any  were  given: 
who,  we  may  remember,  stipulated  in  this  triple  alternative,  that  the  defendant 
should,  if  condemned  in  the  suit,  satisfy  the  plaintiff  his  debt  and  costs ;  or  that 
he  should  surrender  himself  a  prisoner ;  or,  that  they  would  pay  it  for  him :  as 
therefore  the  two  former  branches  of  the  alternative  are  neither  of  them  com- 
plied with,  the  latter  mlist  immediately  take  place,  (m)  In  order  to  which,  a 
writ  of  scire  facias  may  be  sued  out  against  the  oail,  commanding  them  to  show 

(»)  Lutw.  1269-1273. 

paying  a  sum  for  alimony,  and  also  for  costs  in  the  ecclesiastical  court.  11  East,  231. 
When  the  prisoner  is  charged  in  execution  above  twenty  miles  from  Westminster  hall, 
or  the  court  out  of  which  the  execution  issued,  he  must  be  brought  up  to  the  next  as- 
sizes, or,  by  52  Geo.  III.  o.  34,  before  the  justices  at  quarter  sessions,  to  be  examined  and 
discharged.  The  application  is  directed  to  be  made  by  the  prisoner  before  the  end  of  the 
first  term  after  his  arrest;  but  ignorance  or  mistake  will  excuse  a  delay  beyond  that  pe- 
riod. When  the  debt  recovered  does  not  exceed  20^.,  exclusive  of  costs,  the  48  Geo.  lil. 
c.  123  provides  for  the  discharge  of  the  debtor's  person  after  he  has  lain  in  prison  twelve 
months.  But,  this  statute  being  confined  to  persons  in  execution  upon  a  judgment,  it 
has  been  holden  that  one  in  custody  on  an  attachment  for  non-payment  of  a  sum  under 
2X)L  found  due  upon  an  award  made  a  rule  of  court  is  not  entitled  to  his  discharge  under 
it.    10  East,  408.    2  B.  &  A.  61. 

The  1  Geo.  IV.  c.  119  established  a  new  court  of  record,  called  the  Court  for  the  Relief 
of  Insolvent  Debtors,  which  is  held  twice  a  week  in  London  throughout  the  year,  with 
I*  short  vacation  in  the  summer;  and  by  the  5  Geo.  IV.  c.  16  it  is  provided  that  the  judges 
of  this  court,  who  are  four  in  number,  shall  make  three  circuits  in  the  year  for  the  dfia- 
chargeof  insolvents.  A' prisoner  discharged  under  these  acts  becomes  personally  fi«e, 
having  first  delivered  a  scnedule  on  oath  of  all  his  debts,  &c.  and  assigned  all  his  pro- 
perty m  possession  or  expectancy  for  the  benefit  of  his  creditors,  to  wnose  demands  all 
property  which  he  may  afterwards  acquire  is  made  liable.  If  upon  his  examination  it 
appear  that  he  has  been  guilty  of  bad  practices  or  fraud,  in  contracting  debts,  or  have 
opposed  a  vexatious  defence  to  any  action  brought  against  him  for  the  recovery  of  any 
debt,  concealed  credits,  or  debts,  given  a  voluntary  preference  to  any  creditor,  or  made 
away  with  his  property,  or  his  imprisonment  be  for  damages  recovered  in  an  action  of 
crim.  con.,  seduction,  or  malicious  iiyury,  or  does  not  answer  satisfactorily  to  the  court, 
he  may  be  sent  back  to  prison  for  two  or  three  years,  at  the  discretion  of  the  court.  A 
fraudulent  concealment  of  property  in  his  schedule  subjects  him  to  the  additional  punish- 
ment of  hard  labour.  If  a  voluntary  preference  be  given  by  him  within  three  months 
before  filing  his  petition  for  discharge,  it  is  void. — Chittt. 

'  The  creditors  who  can  compel  the  surrender  of  the  debtor's  effects,  and  who  are*  to 
have  the  benefit  of  it,  are  only  those  who  have  charged  him  in  execution.  This  statute — 
the  32  Geo.  II.  c.  28— is  generally  called  the  lords'  act.  By  the  26  Geo.  III.  c.  44,  the  pro- 
visions of  it  were  extended  to  200^.,  and  by  the  33  Geo.  III.  c.  5,  they  have  been  still  fur- 
ther enlarged  to  300/.  By  the  37  Geo.  III.  c.  85,  one  creditor  shall  agree  in  writing,  in 
order  to  detain  such  a  debtor,  to  make  him  a  weekly  allowance  of  3«.  od. ;  and  where  two 
or  more  shall  agree  to  detain  him,  they  shall  pay  him  what  the  court  shall  direct,  not 
exceeding  2«.  a  week  each.  See  the  clauses  of  the  act  in  2  Burn,  tit.  Gaol.  The  prisoner 
shall  never  afterwards  be  liable  to  be  arrested  on  any  action  for  the  same  debt,  unless 
convicted  of  perjury.  But  a  prisoner  to  have  the  benefit  of  this  act  must  petition  the 
court  from  which  the  process  issued  upon  which  he  shall  be  in  custody,  before  the  end 
of  the  first  term  after  he  is  arrested,  unless  he  afterwards  shows  his  neglect  arose  from 
ignorance  or  mistake. — Christian. 

Although  the  prisoner  cannot  avail  himself  of  the  benefit  of  the  lords'  act  if  his  debts 
exceed  300/.,  yet  he  js  liable  to  the  compulsory  clause  upon  any  debt  within  that  amount, 
whatever  may  be  the  amount  of  all  his  debts  for  which  he  is  in  execution.   5  B.  &  A.  537. 

The  judges  of  King's  Bench  have  decided  that  an  insolvent  brought  up  under  the 
compulsory  clause  in  the  lords'  act  is  not  bound  to  answer  questions  as  to  the  disposition 
of  his  property  during  his  imprisonment,  but  merely  as  to  the  amount  and  condition  of  it 
at  the  time  of  making  his  schedule ;  and  that  the  form  of  the  oath  must  be  altered  con- 
formably with  this  construction  of  the  statute.  Per  Hoboyd,  J.,  in  Re.  Askew,  24th  Nov., 
1825.— Chitty 
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cause  why  the  plaintiff  should  not  have  execution  against  them  for  his  p  ^ .  ^  - 
*debt  and  damages :  and  on  such  writ,  if  they  show  no  sufficient  cause,  '- 
or  the  defendant  does  not  surrender  himself  on  the  day  of  the  return,  or  of 
showing  cause,  (for  afterwards  is  not  sufficient,)  the  plaintiff  may  have  judgment 
against  the  bail,  and  take  out  a  writ  of  capias  ad  satisfaciendum,  or  other  process 
of  execution  against  them.^ 

2.  The  next  species  of  execution  is  against  the  goods  and  chattels  of  the  de- 
fendant, and  is  called  a  writ  of  fieri  facias j(w)  from  the  words  in  it  where  the 
sheriff  is  commanded,  quod  fieri  faciat  de  bonis,  that  he  cause  to  be  made  of  the 
goods  and  chattels  of  the  defendant  the  sum  or  debt  recovered.^  This  lies  as 
well  against  privileged  persons,  peers,  &c.  as  other  common  persons;  and  against 
executors  or  administrators  with  regard  to  the  goods  of  the  deceased.  The 
sheriff  may  not  break  open  any  outer  doors,(a:)  to  execute  either  this  or  the 
former  writ,  but  must  enter  peaceably;  and  may  then  break  open  any  inner 
door,  belonging  to  the  defendant,  in  order  to  take  the  goods,  (y)  And  he  may 
sell  the  goods  and  chattels  (even  an  estate  for.  years,  which  is  the  chattel 
real)(^)  of  the  defendant,  till  be  has  raised  enough  to  satisfy  the  judgment  and 
costs:'  first  paying  the  landlord  of  the  premises,  upon  which  the  goods  are 
found,  the  arrears  of  rent  then  due,  not  exceeding  one  year's  rent  in  the 
whole.(a)^  If  part  only  of  the  debt  be  levied  on  a  fieri  facias,  the  plaintiff  may 
have  a  capias  ad  satisfaciendum  for  the  residue.(6)" 

3.  A  third  species  of  execution  is  by  writ  of  levari  facias;  which  affects  a 
man's  goods  and  the  profits  of  his  lands,  by  commanding  the  sheriff  to  levy  the 

(•)AppeiMLNo.ni.{7.  '  («)  8  Rep.  171. 

<•)  5  Rep.  92.  <«)  Stot.  8  Anne,  &  14. 

(y>Palm.&4.  (*)  1  RoU.  Abr.  004.  Cro.BUi.844. 

^  The  undertaking  of  the  bail  does  not  subject  them  to  execution  against  the  body  in 
the  Common  Pleas. — Chittt. 

'If,  upon  a  judgment  in  tort  against  two  or  more,  execution  be  levied  for  the  whole 
damages  upon  one  only,  (1  Camp.  343,)  that  one  cannot  recover  a  moiety  against  the 
other  for  his  contribution ;  but  he  may  maintain  an  action  for  the  moiety,  if  the  original 
action  were  founded  upon  contract.    8  T.  R.  186.    See  also  2  Camp.  452.— -Chittt. 

'And,  by  a  late  statute, — viz,,  43  Geo.  III.  c.  46, — ^to  satisfy  also  the  costs  of  the  writ 
of  execution,  together  witii  the  sheriff's  fees,  poundage,  Ac.  But  the  statute  does  not 
extend  to  give  the  like  costs,  fees,  poundages,  oo.  to  the  defendant.  "Bxit  query  whether 
"expenses  of  execution"  include  expenses  of  levying?  Bamsey  vs.  Tuffoell,  9  J.  B. 
Moore,  425. — Chittt. 

^  The  statute  enacts  that  such  payment  shall  be  made  out  of  the  proceeds,  proyide<l 
the  sheriff  have  notice  of  the  landlord's  claim  at  any  time  while  the  goods  or  the  pro- 
ceeds  remain  in  his  hands.  See  Arnitt  v^.  Garnett,  3  B.  &  A.  440.  In  this  case  the  g<K)ds 
had  been  removed  from  the  premises  previously  to  the  notice.  And  where  the  sheriff 
takes  com  in  the  blade  under  a  fi,  fa,,  and  sella  it  before  the  rent  is  due,  he  is  not  liable 
to  account  to  the  landlord  for  rent  accruing  subsequent  to  the  levy  and  sale,  although 
he  have  given  notice,  and  though  the  com  be  not  removed  from  the  premises  until 
long  afterwards.  Gwilliam  vs.  Barker,  1  Price,  274.  And  where  the  sheriff  knows  tho 
fact  of  the  arrear  of  rent,  no  other  specific  notice  is  needful  to  bind  him,  (Andrews  vs. 
Dixon,  3  B.  &  A.  645 ;)  and,  semble,  he  need  not  set  about  finding  out  what  rent  is  due. 
Smith  vs.  Russel,  3  Taunt.  400.  And  the  sheriff  is  bound  only  as  to  the  rent  actually 
due  at  the  time  of  the  taking,  and  not  such  rent  as  shall  have  accrued  due  whilst  he  is 
in  possession.    Hoskins  vs.  Knight,  and  Bassett  vs.  Same,  1  M.  &  S.  245. — Chittt. 

^By  Stat.  1  &  2  Vict.  c.  110,  s.  12,  the  effect  of  a  writ  of  fieri  facias  is  also  much 
extended.  The  sheriff  may  now  seize  and  take  any  money  or  bank-notes,  cheques,  bilhi 
of  eixchange,  promissory-notes,  bonds,  specialties,  or  other  securities  for  money  belonging 
to  the  person  against  whose  effects  such  fieri  fiieias  is  sued  out,  and  may  pay  the  money 
or  bank-notes  to  the  execution-creditor,  and  sue  for  the  amount  secured  by  the  bills  of 
exchange  and  other  securities.  The  same  statute,  extended  by  stnt.  3  &  4  Vict.  c.  82,  it 
may  here  be  mentioned,  proyided  a  means  by  which  stocl^  in  the  public  funds  and  stock 
or  shares  in  public  companies,  standing  in  the  name  of  the  debtor  of  any  person  in  trust 
for  him,  or  in  which  the  debtor  has  an  interest,  whether  in  possession,  reversion,  or 
remainder,  vested  or  contingent,  may  be  charged  with  the  payment  of  the  amount  for 
which  judgment  shall  have  been  recovered.  Such  stock  or  shares  may  be  charged  by 
order  of  a  judge,  which  order  may  be  made  in  the  first  instance  ex  partem  and,  on  notice 
to  the  bank  or  company,  shall  operate  as  a  distringas. — Stkwabt. 
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plaintiff's  debt  on  the  lands  and  goods  of  the  defendant ;  whereby  the  sheriff 
may  seize  all  his  goods,  and  receive  the  rents  and  profits  of  his  lands,  till  satis- 
*418 1  ^^^^^^^  ^  made  to  the  plaintiff.((?)  Little  use  *i8  now  made  of  this  writ; 
•I  the  remedy  by  degit,  which  takes  possession  of  the  lands  themselves, 
being  much  more  effectual.  But  of  this  species  is  a  writ  of  execution  proper 
only  to  ecclesiastics  -,  which  is  given  when  the  sheriff,  upon  a  common  writ  of 
execution  sued,  returns  that  the  defendant  is  a  beneficed  clerk,  not  having  any 
lay  fee.  In  this  case  a  writ  goes  to  the  bishop  of  the  diocese,  in  the  nature  of 
tL  levari  or  fieri  faciaSy^d)  to  levy  the  debt  and  damage  de  bonis  ecdmagticis,  which 
are  not  to  be  touched  by  lay  hands :  and  thereupon  the  bishop  sends  out  a 
sequestration  of  the  profits  of  the  derk^s  benefice,  directed  to  the  church- 
wardens, to  collect  the  same  and  pay  them  to  the  plaintiff,  till  the  fiili  sum  be 
raised.(g) 

4.  The  fourth  species  of  execution  is  by  the  writ  of  elepit;  which  is  a  judicial 
writ  given  by  the  statute  Westm.  2, 13  Edw.  I.  c.  18,  either  upon  a  judgment 
for  a  debt,  or  damages,  or  upon  the  forfeiture  of  a  recognizance  tasen  in  the 
king's  court.  By  the  common  law  a  man  could  only  have  satisfiiotion  of  ^ods, 
chattels,  and  the  present  profits  of  lands,  by  the  two  last^mentioned  wnts  of 
fieri  facias,  or  levari  facias ;  but  not  the  possession  of  the  lands  themselves; 
which  was  a  natural  consequence  of  the  feodal  principles,  which  prohibited  the 
alienation,  and  of  course  the  encumbering,  of  the  fief  with  the  debts  of  the  owner. 
And,  when  the  restriction  of  alienation  began  to  wear  away,  the  consequence 
still  continued;  and  no  creditor  could  take  the  possession  of  lands,  but  only  levy 
the  growing  profits :  so  that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
ousted  of  his  remedy.  The  statute  therefore  granted  this  writ,  (called  an  degU, 
because  it  is  in  the  choice  or  election  of  the  plaintiff  whether  he  will  aue  out 
this  writ  or  one  of  the  former,)  by  which  the  defendant's  goods  and  chattels  are 
not  sold,  but  only  appraised;  and  all  of  them  (except  oxen  and  beasts  of  the 
plough)  are  delivered  to  the  plaintiff,  at  such  reasonable  appraisement  and 
price,  in  part  of  satisfaction  of  his  debt.  If  the  goods  are  not  sufficient,  then 
*4101  ^^^  moiety  or  *one  half  of  his  freehold  lands,  which  he  had  at  the  time 
■I  of  the  judgment  given,(/)  whether  held  in  his  own  name,  or  hj  any 
other  trust  for  him,(a)"  are  also  to  be  delivered  to  the  plaintiff;  to  hold,  till  out 
of  the  rents  and  pronts  thereof  the  debt  be  levied,  or  till  the  defendant's  interest 
be  expired;  as  till  the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail.** 
During  this  period  the  plaintiff  is  called  tenant  by  elegit,  of  whom  we  spoke  .in 

<•)  riiieh,  L  471.  (/)  2  TmL  886. 

l^S^iiitr.Oriff.Wi,fuHe,TL    SIiMt.4.  M Stat. » Oar. H. e. 8. 

(•)  2  Bom,  Bed.  Law,  829. 

"The  words  in  the  statute  referred  to  (29  Gar.  II.  c.  Z)  are  at  the  time  qf  the  said  executim 
iued,  and  refer  to  the  seisin  of  the  trustee;  therefore,  if  the  trustee  has  oonveved  the 
lands  before  execution  sued,  though  he  was  seised  in  trust  for  the  defendant  at  the  time 
of  the  judgment,  the  lands  cannot  be  taken  in  execution.   Com.  Rep.  227. — Chittt. 

^  And  the  sheriff  is  not  bound  to  deliver  a  moiety  of  each  particular  tenement  and 
£u*m,  but  only  certain  tenements,  Ac.  making  in  value  a  moiety  of  the  whole.  IX)e  d. 
Taylor  va.  Earl  of  Abingdon,  2  Doug.  473.  He  should  return  that  he  had  delivered  an 
equal  moiety  of  the  premises,  and  should  set  it  out  by  metes  and  bounds,  or  the  return 
is  void.  Fenny  d.  Masters  vs,  Durrent,  1  B.  &  A.  40.  And  where  the  sheriff  delivered 
one  moiety,  upon  a  second  elegit,  the  other  was  held  to  be  wholly  void.  Morris  ve,  Jones, 
3  D.  &  R.  603.    2  B.  A  C.  232,  S.  C. 

It  has  been  considered  in  practice  that  although  the  sheriff  might  deliver  the  moiety 
to  the  plaintiff  in  ekgit,  yet  that  executory  ^eotment  was  necessary  to  complete  his  title; 
but,  semhle,  that  entry  is  eood  under  the  writ.    Rogers  w.  Pitcher,  6  Taunt.  202. 

Aji  examined  copy  of  the  judgment-roU,  containing  the  award  of  the  elegit^  is  evidence 
of  the  plaintiff's  title;  and,  in  action  for  use  and  occupation  against  the  tenant,  the  pro- 
duction of  a  copy  of  the  elegit  and  of  the  inquisition  thereunder  is  unnecessary.  Biuns- 
bottom  iw.  Buckhurst,  2  M.  &  S.  565. 

The  defendant,  in  the  writ  of  elegit,  may,  on  motion,  obtain  a  reference  to  the  master 
to  take  an  account  of  rento,  d/O.  received  by  the  plaintiff;  and  if  it  appear  that  the  debt 
and  costs  have  been  satisfied,  possession  will  be  restored.    Prioe  m.  Vamey,  5  D.  A  R. 
612.    3  B.  A  C.  733,  8.  C^CHiTrr. 
a82 
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a  fonner  part  of  these  coinmentarieB.(A'|  We  there  obserred  that  till  ihis 
statate,  by  the  antient  common  law,  lanos  were  not  liable  to  be  charged  with, 
or  seised  for,  debts;  because  by  these  means  the  connection  between  lord  and 
tenant  might  be  destroyed,  irandulent  alienations  might  be  made,  and  the 
serdces  be  transferred  to  be  performed  by  a  stranger;  provided  the  tenant  in- 
curred a  large  debt,  sufficient  to  cover  the  land.  And  therefore,  even  by  this 
statute,  only  one  half  was,  and  now  is,  subject  to  execution ;  that  out  of  the 
remainder  sufficient  might  be  left  for  the  lord  to  distrain  upon  for  his  services. 
And  upon  the  same  feodal  principle,  copyhold  lands  are  at  this  day  not  liable 
to  be  taken  in  execution  upon  a  judgment. (z)'*  But,  in  case  of  a  debt  to  the 
kinff,  it  appears  by  magna  carta,  c.  8,  that  it  was  allowed  by  the  common  law 
fi)r  him  to  take  possession  of  the  lands  till  the  debt  was  paid.  For  he,  being 
the  grcrid  superior  and  ultimate  proprietor  of  all  landed  estates,  mi^ht  seise  the 
lands  into  his  own  hands,  if  anv  thmg  was  owing  from  the  vassal;  and  could 
not  be  said  to  be  defrauded  of  his  services,  when  the  ouster  of  the  vassal  pro- 
ceeded from  his  own  command.  This  execution,  or  seising  of  lands  bv  elegit,  is 
of  so  high  a  nature,  that  after  it  the  body  of  the  defendant  cannot  be  taken : 
but  if  execution  can  only  be  had  of  the  goods,  because  there  are  no  lands,  and 
such  goods  ai^  not  sufficient  to  pay  the  debt,  a  capias  ad  satisfaciendum  may 
then  M  had  after  the  elegit;  for  such  elegit  is  in  this  case  no  more  in  effect  than 
a  fieri  fa€ias,(j)  So  that  body  and  goods  may  be  taken  in  execution,  or  land 
and  goods;  but  not  body  and  land  too,  upon  any  judgment  between  subject  and 
subject  in  the  course  of  the  common  law.    But, 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  case  of  recognizances 
or  debts  acknowledged  on  statutes  merchant,  or  ^statutes  staple,  (pur-  r*40Q 
soant  to  the  statutes  13  Edw.  I.  de  mercatoribus,  and  27  Edw.  III.  c.  9 ;)  ■- 
upon  forfeiture  of  these,  the  body,  lands,  and  goods  may  all  be  taken  at  once  in 
execution  to  compel  the  payment  of  the  debt.  The  process  hereon  is  usually 
called  an  extent}^  or  extendi  facias,  because  the  sheriff  is  to  cause  the  lands,  &c. 
to  be  appraised  to  their  full  extended  value  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  soon  the  debt  will  be  satisfied.(/:) 
And  by  statute  33  Hen.  YIII.  c.  39,  all  obligations  made  to  the  king  shall  have 
the  same  force  and  of  consequence  the  same  remedy  to  recover  them  as  a 
statute  staple ;  though,  indeed,  before  this  statute  the  king  was  entitled  to  sue 
oat  execution  against  the  body,  lands,  and  goods «of  his  accountant  or  debtor.(r) 

(ft)  Book  iL  ch.  10.  (*)  r.  N.  B.  181. 

(i)  1  BoU.  Abr.  888.  (f>8Bep.U. 

(J)BW>.68. 

^  By  the  statute  1  ib  2  Vict.  c.  110,  a  great  alteration  has  been  made  in  the  law  in  HhiA 
respect.  By  s.  11,  the  sheriff  is  empowered  to  deliver  unto  the  judgment-creditor  all 
lands,  tenements,  and  hereditaments,  including  those  of  copyhM  or  customary  tenure, 
which  the  person  against  whom  execution  is  so  sued  out,  or  any  person  in  trust  for  him, 
shall  have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  judgment,  or  over 
which  the  judgment<iebtor  at  the  time  has,  or  at  any  time  afterwards  shall  have,  a 
disposing  power  capable  of  being  exercised  for  his  own  benefit.— Stewart. 

'^The  writ  in  aid  was  formerly  grossly  abused;  the  king's,  name  often  became  au 
engine  of  great  Araud  or  oppression, — ^to  remedy  which  stat.  57  Geo.  III.  c.  117  was  passed. 
The  abuse  to  which  I  have  adverted  was  this :  not  only  any  person  indebted  or  likely  to 
be  indebted  to  the  crown  on  specialty  or  record,  but  any  one  so  indebted  in  part»  or  by 
simple  contract  only,  might  obtain  the  extent  in  aid  to  be  issued  in  his  favour.  The 
instant  that  the  writ  issued,  all  the  property  of  the  debtor  became  liable  to  the  extent 
at  the  suit  of  the  crown ;  and  thus  his  creditors  were  deprived  of  participation  in  such 
property,  the  whole  perhaps  being  absorbed  by  the  alleged  crown-debtor.  But  the 
statute  mentioned  above  limits  the  issuing  of  this  writ  to  cases  where  a  debt  shall  be 
actually  due  to  and  previously  demanded  on  the  part  of  the  crown.  Before  the  statute, 
it  was  sufficient  that  the  party  suggested  the  existence  of  the  debt  to  entitle  him  to  sue 
out  the  writ  and  to  the  money  levied  thereon ;  but  now  the  writ  cannot  be  issued  unless 
the  sum  actually  due  to  his  majesty  be  stated  and  specified  in  the  fiat  endorsed  thereon ; 
and,  when  levied,  the  sheriff  is  to  pay  the  amount  over  to  his  miyesty's  use.  Any  over- 
plus is  to  be  paid  into  court,  subject  to  its  disposition  on  summary  application.  The 
expectation  of  preference  formerly  capable  of  being  realized  is  by  the  statute,  tuerefore, 
in  a  great  degree  defeated.— Cuitty. 
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And  his  debt  shall,  in  suing  out  execution,  be  preferred  to  that  of  any  other 
creditor  who  hath  not  obtained  judgment  before  the  king  commenced  his 
8uit.(m)  The  king's  judgment  also  affects  all  lands  which  the  king*s  debtor 
hath  at  or  after  the  time  of  contracting  his  debt,  or  which  any  of  his  officers 
mentioned  in  the  statute  13  Eliz.  c.  4  hath  at  or  after  the  time  of  his  entering 
on  the  office ;  so  that,  if  such  officer  of  the  crown  aliens  for  a  valuable  consider- 
ation, the  land  shall  be  liable  to  the  kind's  debt  even  in  the  hands  of  a  bona  fide 
purchasor ;  though  the  debt  due  to  the  king  was  contracted  by  the  vendor  many 
years  after  the  auenation.(n)  Whereas,  judgment  between  subject  and  subject 
related,  even  at  common  law,  no  further  back  than  the  first  day  of  the  term  in 
which  they  were  recovered,  in  respect  of  the  lands  of  the  debtor,  and  did  not 
bind  his  goods  and  chattels  but  from  the  date  of  the  writ  of  execution ;  and  now, 
by  the  statute  of  frauds,  29  Gar.  II.  c.  3,  the  judgment  shall  not  bind  the  land  in 
*42n  ^^^  hands  of  a  bona  *fide  purchasor,  but  only  from  the  day  of  actually 
J  signing  the  same;  which  is  directed  by  the  statute  to  be  punctually  en- 
tered on  the  record:  nor  shall  the  writ  of  execution  bind  the  ^ods  in  the 
hands  of  a  stranger  or  the  purcha8or,(o)  but  only  from  the  actual  deliveiy  of 
the  writ  to  the  sheriff  or  other  officer,  who  is  therefore  ordered  to  endorse  on 
the  back  of  it  the  day  of  his  receiving  the  same. 

These  are  the  methods  which  the  law  of  England  has  pointed  out  for  the  exe- 
cution of  jutlgments:  and  when  the  plaintiff*'s  demand  is  satisfied,  either  by  the 
voluntary  payment  of  the  defendant  or  by  this  compulsory  process  or  otherwise, 
satisfaction  ought  to  be  entered  on  the  record,  that  the  defendant  may  not  be 
liable  to  be  hereafter  harassed  a  second  time  on  the  same  account.  But  all 
these  wnts  of  execution  must  be  sued  out  within  a  year  and  a  day  after  the 
judgment  is  entered;  otherwise  the  court  concludes  prima  facie  that  the  judg- 
ment is  satisfied  and  extinct :  yet,  however,  it  will  grant  a  writ  of  scire  fadaSy 
in  pursuance  of  statute  Westm.  2, 13  Edw.  I.  c.  45,  for  the  defendant  to  show 
cause  why  the  judgment  should  not  be  revived,  and  execution  had  against  him; 
to  which  the  defendant  may  plead  such  matter  as  he  has  to  allege  in  order 
to  show  why  process  of  execution  should  not  be  issued ;  or  the  plaintiff  may 
still  bring  an  action  of  debt,  founded  on  this  dormant  judgment,  which  was  the 
only  method  of  revival  allow^  by  the  common  law.(|))" 

In  this  manner  are  the  several  remedies  given  by  the  English  law  for  all  sorU 
of  injuries,  either  real  or  personal,  administered  by  the  several  courts  of  justice, 
and  their  respective  officers.  In  the  course  therefore  of  the  present  book,  we 
have,  first,  seen  and  considered  the  nature  of  remedies,  by  the  mere  act  of  the 
parties,  or  mere  operation  of  law,  without  any  suit  in  courts.  We  have  next 
taken  a  review  of  remedies  by  suit  or  action  in  courts ;  and  therein  have  con- 
templated, first,  the  nature  and  species  of  courts,  instituted  for  the  redress  of 
injuries  in  general;  and  then  have  shown  in  what  particular  courts  application 
must  be  made  for  the  redress  ofparticular  injuries,  or  the  doctrine  of  jurisdio- 
*4221  *^^^^  ^^^  *cognizance.  We  afterwards  proceeded  to  consider  the  nature 
-I  and  distribution  of  wrongs  and  injuries  affecting  every  species  of  per- 
sonal and  real  rights,  with  the  respective  remedies  by  suit,  which  the  law  of  the 
land  has  afforded  for  every  possible  injury.  And,  lastly,  we  have  deduced  and 
pointed  out  the  method  and  progress  of  obtaining  such  remedies  in  the  courts 
\>f  justice :  proceeding  from  the  first  general  complaint  or  original  writ,  through 
all  the  stages  of  process,  to  compel  the  defendant's  appearance ;  and  of  pleading, 
or  formal  allegation  on  the  one  side,  and  excuse  or  denial  on  the  other;  with  the 
examination  of  the  validity  of  such  complaint  or  excuse,  upon  demurrer;  or  the 

(*)  Stat.  83  Hen.  SI^,  c.  39, 1 74.  (•)  Skin.  257. 

(»)  10  R«p.  50,  6«.  (P)  Go.  UtL  280. 

*®  But  the  writ  of  scire  /ados  for  the  ordinary  purpose  of  reviving  a  judgment,  now 
called  a  *'writ  of  reviver/'  is  retained.  During  the  lives  of  the  parties  to  a  judgment;  or 
those  of  them,  during  whose  lives  execution  may  at  present  issue  within  a  year  and  a  day 
witliout  a  scire  facias;  and  within  six  years  from  the  recovery  of  the  judgment,  execution 
may  now,  however,  issue  without  revival  of  the  judgment.  Com.  Law  Proo.  Act,  1852^ 
.*  J  ;i8.  — Stew AKT, 
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trnth  of  the  facta  alleged  and  denied,  upon  M5^^«  joined,  and  its  several  trials;  to 
the  judgment  or  sentence  of  the  law,'  with  respect  to  the  nature  and  amount  of 
the  redress  to  be  specifically  given :  till,  after  considering  the  suspension  of  that 
judgment  by  writs  in  the  nature  of  appeals,  we  have  arrived  at  its  final  execu- 
tion;  which  puts  the  party  in  specific  possession  of  his  right  by  the  intervention 
of  ministerial  officers,  or  else  gives  him  an  ample  satisfaction,  either  by  equiva- 
lent damages;  or  by  the  confinement  of  his  body  who  is  guilty  of  the  injury 
complained  of. 

This  care  and  circumspection  in  the  law, — ^in  providing  that  no  man's  right 
shall  be  affected  by  any  leffal  proceeding  without  giving  him  previous  notice, 
and  yet  that  the  debtor  shall  not  by  receiving  such  notice  take  occasion  to  escape 
from  justice ;  in  requiring  that  every  complaint  be  accurately  and  precisely  ascer- 
tained in  wiiting,  and  be  as  pointedly  and  exactly  answered ;  in  clearly  stating 
the  question  either  of  law  or  of  fact;  in  deliberately  resolving  the  former  after 
full  argumentative  discussion,  and  indisputably  fixing  the  latter  by  a  diligent 
and  impartial  trial ;  in  correcting  such  errors  as  may  have  arisen  m  either  of 
those  modes  of  decision,  from  accident,  mistake,  or  surprise ;  and  in  finally  en- 
forcing the  judgment,  when  nothing  can  be  alleged  to  impeach  it ; — ^this  anxiety 
to  maintain  and  restore  to  every  individual  the  enjoyment  of  his  civil  rights, 
without  intrenching  upon  those  of  any  other  individual  in  the  nation,  rmAog 
this  parental  solicitude  *which  pervades  our  whole  legal  constitution,  is  ^ 
the  genuine  offspring  of  that  spirit  of  equal  liberty  which  is  the  singular  felicity 
of  Englishmen.  At  the  same  time  it  must  be  owned  to  have  ^iven  a  handle,  in 
some  decree,  to  those  complaints  of  delay  in  the  practice  of  the  law,  which  are 
not  wholly  without  foundation,  but  are  greatly  exaggerated  beyond  the  truth. 
There  may  be,  it  is  true,  in  this,  as  in  all  other  departments  of  knowledge,  a  fow 
unworthy  professors ;  who  study  the  science  of  chicane  and  sophistry  rather 
tlian  of  truth  and  justice;  and  who,  to  gratify  the  spleen,  the  dishonesty  and 
wilfulness  of  their  clients,  may  endeavour  to  screen  the  guilty,  by  an  unwar- 
rantable use  of  those  means  which  were  intended  to  protect  the  innocent.  Bat 
the  frequent  disappointments,  and  the  constant  discountenance,  that  they  meet 
with  in  the  courts  of  justice,  have  confined  these  men  (to  the  honour  of  this 
age  be  it  spoken)  both  in  number  and  reputation  to  indeed  a  very  despicable 
compass. 

let  some  delays  there  certainly  are,  and  must  unavoidably  be,  in  the  conduct 
of  a  suit,  however  desirous  the  parties  and  their  agents  may  be  to  come  to  a 
speedy  determination.  These  arise  from  the  same  original  causes  as  were  men-- 
tionea  in  examining  a  former  complaint  ',(q)  from  liberty,  property,  civility,  com- 
merce, and  an  extent  of  populous  territory :  which,  whenever  we  are  willing  to 
exchange  for  tyranny,  poverty,  barbarism,  idleness,  and  a  barren  desert,  we  may 
then  enjoy  the  same  despatch  of  causes  that  is  so  highly  extolled  in  some 
foreign  countries.  But  common  sense  and  a  little  experience  will  convince  us, 
that  more  time  and  circumspection  are  requisite  in  causes  where  the  suitors 
have  valuable  and  permanent  rights  to  lose,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-day  may  be  seized  by  their 
prince  to-morrow.  In  Turkey,  says  Montesquieu,(r)  where  little  regard  is  shown 
to  the  lives  or  fortunes  of  the  subject,  all  causes  are  quickly  decided :  the  basha, 
on  a  summary  hearing,  orders  which  party  he  pleases  to  be  bastinadoed,  autl 
then  sends  them  about  their  business.  But  in  *free  states  the  trouble,  r+^o^ 
expense,  and  delays  of  judicial  proceedings  are  the  price  that  every  sub-  ^ 
ject  pays  for  his  liberty :  and  in  all  governments,  he  adds,  the  formalities  of  law 
increase,  in  proportion  to  the  value  which  is  set  on  the  honour,  the  fortune,  the 
liberty  and  life  of  the  subject. 

From  these  principles  it  might  reasonably  follow,  that  the  English  courts 

hould  be  more  subject  to  delays  than  those  of  other  nations ;  as  they  set  a 

greater  value  on  life,  on  liberty,  and  on  property.    But  it  is  our  peculiar  felicity 

to  enjoy  the  advantage,  and  yet  to  be  exempted  from  a  proportionable  share  of 

the  burden.     For  the  course  of  the  civil  law,  to  which  most  other  nations  con- 

(ff)  See  pace  827.  (•)  Sp.  L.  b.  Q^  c.  2. 
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fomi  their  practice,  is  mucli  more  tedious  than  ours ;  for  proof  of  which  I  need 
only  appeal  to  the  suitors  of  those  courts  in  England,  where  the  practice  of  the 
Boman  law  is  allowed  in  its  fall  extent.  And  particularly  in  France,  not  only 
our  Forte8Cue(5^  accuses  (on  his  own  knowledge)  their  courts  of  most  unex-' 
nmpled  delays  m  administering^  justice ;  but  even  a  writer  of  their  own(i)  has 
not  scrupled  to  testify,  that  there  were  in  his  time  more  causes  there  depending 
than  in  all  Europe  besides,  and  some  of  them  a  hundred  years  old.  But  (not  to 
enlarge  on  the  prodigious  improvements  which  have  been  made  in  the  celerity 
of  justice  by  the  disuse  of  real  actions,  by  the  statutes  of  amendment  and  jeo- 
fails,(w)  and  by  other  more  modern  regulations,  which  it  now  might  be  indelicate 
to  remember,  but  which  posterity  will  never  forget)  the  time  and  attendance 
afforded  by  the  judges  in  our  English  courts  are  also  greater  than  those  of 
many  other  countries.  In  the  Eoman  calendar  there  were  in  the  whole  year 
but  twenty-eight  judicial  or  triverbial(u7)  days  allowed  to  the  praetor  for  deciding 
causes  :(x)  whereas,  with  us,  one-fourth  of  the  year  is  term-time,  in  which  three 
courts  constantly  sit  for  the  despatch  of  matters  of  law ;  besides  the  veiy  close 
*4251  ^^^^^^^'^c®  o^  ^^®  court  of  chancery  for  determining  *suit8  in  equity, 
•J  and  the  numerous  courts  of  assize  and  nisi  prius  that  sit  in  vacation  for 
the  trial  of  matters  of  fact.  Indeed,  there  is  no  other  country  in  the  known 
world,  that  hath  an  institution  so  commodious  and  so  adapted  to  the  despatch 
of  causes,  as  our  trial  by  jury  in  those  courts  for  the  decision  of  facts  ^  m  no 
other  nation  under  heaven  does  justice  make  her  progress  twice  in  each  year 
into  almost  every  part  of  the  kingdom,  to  decide  upon  the  spot  by  the  voice  of 
the  people  themselves  the  disputes  of  the  remotest  provinces. 

And  nere  this  part  of  our  commentaries,  which  regularly  treats  only  of  re- 
dress at  the  common  law,- would  naturally  draw  to  a  conclusion.  Bat,  as  the 
proceedings  in  the  courts  of  equity  are  very  different  from  those  at  common 
law,  and  as  those  courts  are  of  a  very  general  and  extensive  jurisdiction,  it  is 
in  some  measure  a  branch  of  the  task  I  have  undertaken,  to  give  the  student 
some  general  idea  of  the  forms  of  practice  adopted  by  those  courts.  These  will 
there^re  be  the  subject  of  the  ensuing  chapter. 


CHAPTBK  XXVIII. 

OF  PROCEEDINGS  IN  THE  COURTS  OF  EQUITY.  . 

*4261  ^Before  we  enter  on  the  proposed  subject  of  the  ensuing  chapter, 
■*  viz.,  the  nature  and  method  of  proceedings  in  the  courts  of  equity,  it 
will  be  proper  to  recollect  the  observations  which  were  made  in  the  beginning 
of  this  DOok(a)  on  the  principal  tribunals  of  that  kind,  acknowledged  by  the 
constitution  of  England  -,  and  to  premise  a  few  remarks  upon  those  particular 
causes,  wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction,  distiDCt 
from  and  exclusive  of  the  other.^ 

JMLouid.LL,o,6S,  (^)00ierirtM  iMeA  ditt  JiuU  in  quOna  Uakat  prmiart 

Bodin.  d0  rnwM.  2.  6^  o.  6.  fari  tria  verba,  do,  dico,  addioo.    Oabs.  Lea  286. 


i 


•)  Sm  page  407.                                                       (•)  Spelman  of  the  TWnu,  9  4^  a  2. 
(*)  Pages  46, 60, 78. 

'  That  the  courts  of  equity  and  courts  of  law  are  not  opposed  to  each  other,  and  often 
concur  in  the  exercise  of  their  powers,  to  promote  the  ends  of  substantial  justice,  is  not 
now  disputed.  It  is  said  that  matters  of  fact  should  be  left  to  courts  of  law  for  the  de- 
cision of  a  jury,  (I  Ridgway's  Pari.  Car.  9;)  and  issues  are  oftentimes  directed  for  thai 
purpose;  yet  "there  is  no  doubt,"  says  lord  Eldon,  "that  according  to  the  constitution 
of  this  court  it  may  take  upon  itself  the  decision  of  every  fact  put  in  issue  upon  the  re- 
cord." And  again,  "This  court  has  a  right  (to  be  exercised  very  tenderly  and  sparingly] 
of  deciding  without  issues."  9  Ves.  1G8.  The  general  rule  is  that  a  court  of  equity  will 
never  exercise  Jurisdiction  over  criminal  proceedings.  Yet  in  a  case  where  the  plain tifis 
indicted  defendant's  agent  at  the  sessions,  where  the  plaintiflfs  themselves  were  judges, 
for  a  breach  of  the  peace,  lord  Hardwicke  made  an  order  to  restrain  the  prosecution  till 
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I  have  already^ft)  attempted  to  trace  (though  very  concisely)  the  history,  rise, 
and  progress  of  the  extraordinary  court,  or  court  of  equity,  in  chancery.  The 
flame  jurisdiction  is  exercised,  and  the  same  system  of  redi*ess  pursued,  in  the 

(»)  Pat*  60,  Ac. 

after  hearing  of  the  eause  and  further  order ;  and  where  a  bill  is  brought  to  quiet  pes* 
ne^on,  if  the  plaintiff  afterwards  prefer  an  indictment  for  forcible  entry,  this  court  will 
stop  the  proceedings  upon  such  indictment.  2  Atk.  302.  The  court  of  chancery  has  no 
jurisdiction  to  prevent  a  crime,  except  in  the  protection  of  infants.  Therefore  it  is  said 
that  the  publication  of  a  libel  cannot  be  restrained.  2  Swan.  413.  Nor  will  the  court 
compel  a  discovery  in  aid  of  criminal  proceedings.  2  Ves.  398.  The  court  of  chancery 
has  a  concurrent  jurisdiction  with  the  admiralty,  (Gilb.  £q.  Kep.  228,)  and  may  repeal 
letters  of  reprisal  after  a  peace,  though  there  is  a  clause  in  the  patent  that  no  treaty  of 
peaoe  shall  prejudice  it.  1  Vem.  54.  So  equity  may  relieve  after  verdict  in  King's  Bench 
or  Common  Pleas,  and  even  grant  a  perpetual  ii\junction  after  five  trials  at  law  on  the 
same  point,  and  verdicts  the  same  way ;  but  equity  is  very  tender  in  the  exercise  of  this 
power.  2  P.  W.  425.  10  Mod.  1.  And  a  court  of  equity  wiU  not  review  the  orders  of 
the  Exchequer  as  a  court  of  revenue;  nor  interfere  where  that  court,  as  a  court  of 
revenue,  is  competent  to  decide  the  subject-matter.    3  Rid^w.  P.  C.  80. 

UaHerM  arising  out  of  England. — A  question  concerning  the  right  and  title  to  the  Isle  of 
Man  may  be  determined  in  a  court  of  chancery.  1  ves.  202.  Where  the  defendant  is 
in  England,  though  the  cause  of  suit  arose  in  the  plantations,  if  the  bill  be  brought  here, 
the  court  agena  m  personam  may,  by  compulsion  of  the  person,  force  him  to  do  justice ;  for 
the  jurisdiction  of  the  chancellor  is  not  ousted,  (3  Atk.  589.  See  1  Jao.  ft  W.  27 ;)  and 
this  although  in  general  all  questions  respecting  real  estates  belong  to  the  country  where 
they  are  situate.    Elliott  v^.  Lord  Minto,  6  Mod.  16. 

Ist.  It  is  assistant  to  the  common  law  by  removing  legal  impediments  to  a  fair  di^cision 
of  a  question  depending  in  those  courts ;  as  preventing  the  setting  up  of  outstanding 
terms,  &c.    5  Mad.  428.    2  J.  ft  W.  3^1. 

2d.  It  acts  concurrently  with  the  common  law  by  compelling  a  discovery  which  may 
enable  those  courts  to  decide  accordinff  to  the  real  £tcts  and  justice  of  the  case;  as  where 
the  discovery  is  to  ascertain  whether  the  defendant  did  not  promise  to  marry,  (Forrest, 
Rep.  42 ;)  or  to  disprove  the  defendant's  plea,  that  he  had  made  no  promise  within  six 
years,  and  to  compel  him  to  state  whether  he  has  not  promised  within  that  time,  (5  Mad. 
331;)  but  he  has  a  right  to  protect  himself  in  equity  by  the  statute  of  limitations  from 
a  discovery  as  to  the  original  oonstitution  of  the  debt,  or  whether  it  has  since  been  paid. 
5  Mad.  331.  So  he  may  be  required  to  disclose  whether  he  is  an  alien  or  not,  (2  Ves. 
Sen.  287,  494 ;)  but  where  a  discovery  would  subject  a  party  to  penalty  or  forfeiture  it  is 
not  to  be  obtained,  (1  Yes.  56.  2  Ch.  Rep.  68.  2  Atk.  3IK2.  2  Yes.  265.  1  Eo.  Abr  131, 
n.  10;)  except  in  cases  under  the  stock-jobbing  act,  (7  Geo.  II.  o.  8,  s.  1,  2  Marsh  Rejn 
l25,)  and  some  other  particular  provisions.  Nor  will  the  court  compel  a  discovery  m  aid 
of  criminal  proceedings.  2  Yes.  398.  Vvde  Mitf.  PI.  150.  It  exercises  concurrent 
jurisdiction  in  perpetuating  testimony  in  danger  of  being  lost  before  it  can  be  used ;  by 
preserving  property  during  litigation;  by  counteracting  fraudulent  jud^ents;  by  set- 
ting bounds  to  oppressive  litigation ;  and  in  cases  of  fraud,  accident,  mistake,  account, 
partition,  and  dower. 

3d.  It  claims  exdushe  jurisdiction  in  matters  of  trust  and  confidence,  and  whenever,  upon 
the  principles  of  universal  justice,  the  interference  of  a  court  of  judicature  is  necessary 
to  prevent  a  wrong,  and  the  positive  law  is  silent.     1  Fonb.  £q.  p.  9,  n.  (f.) 

The  matters  over  which  the  court  of  chancery  maifitains  an  equitable  jurisdiction  havo 
been  arranged  in  the  following  alphabetical  order;  and,  as  this  analysis  has  the  recom> 
mendation  of  practical  utility,  we  shall  proceed  to  embody  the  principal  rules  and  d»« 
dsions  under  each  head  respectively. 

let.  Accident  and  Mistake. 

2d.  Account. 

3d.  Feaud. 

4th  Infants. 

5th.  Specific  Pbefokiiancb  or  Agreevents. 

6th.  Trusts. 

1st.  Accident  and  MIstakb. — By  accident  is  meant,  where  a  case  is  distinguished  fron 
others  of  the  like  nature  by  unusual  circumstances ;  for  the  court  of  chancery  cannot 
control  the  maxims  of  the  common  law,  because  of  general  inconvenience ;  but  only 
where  the  observation  of  a  rule  is  attended  with  some  unusual  and  particular  inconve- 
nience.   10  Mod.  1. 

1.  Bond^^  d*c. — 5quity  will  relieve  against  the  loss  of  deeds  (3  V.  &  B.  54)  or  bonds,  (5 
Ves.  235.     6  Yes.  81::,)  but  not  if  the  bond  be  voluntary.   1  Ch.  Ca.  77.    It  will  also  set 
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equity  court  of  the  exchequer;  with  a  distinction,  hoy  ever,  as  to  some  few  mat 
ters,  peculiar  to  each  tribunal,  and  in  which  the  other  cannot  interfere.  And, 
first,  of  those  peculiar  to  the  chancery. 

up  a  bond  so  lost,  or  destroyed,  against  sureties,  though  the  principal  be  out  of  the  juris- 
diction. 3  Atk.  93.  1  Ch.  Ca.  77.  9  Ves.  464.  Bonds  made  joint,  instead  of  several, 
may  be  modified  according  to  intent  m  some  cases.  2  Atk.  33.  •  9  Ves.  118.  17  Ves. 
614.    lMeriv.564,. 

lioundaries,  dhc, — Equity  will  ascertain  the  boundaries,  or  ^t  the  value,  where  lands 
have  been  intermixed  by  unity  of  possession.  2  Meriv.  507.  1  Swanst.  9.  So  to  dis- 
tinguish copyhold  fram  freehold  lands  within  the  manor.    4  Ves.  180.    Nels.  14. 

Penaitiest  For/dtureSy  a  ;.,  incurred  by  accident,  are  relieved  against,  (2  Vern.  694.  1 
Stra.  463.  1  Bro.  C.  J.  418.  2  Sch.  &  Lef.  685,)  where  the  thing  may  be  done  after- 
wards, or  a  compensation  made  for  it.  1  Ch.  Ca.  24.  2  Ventr.  362.  9  Mod.  22.  18  Ves. 
63.  But  no  relief  is  given  in  the  case  of  a  voluntary  composition  payable  at  a  fixed 
I)eriod.  Ambl.  332.  See  1  Vern.  210.  2  Atk.  527.  3  Atk.  685.  16  Ves.  372.  Equity 
wiU  not  relieve  against  the  payment  of  stipulated,  or,  a«  they  are  sometimes  called,  liqui- 
dated, damages,  (2  Atk.  194.  Finch.  117.  2  Cha.  Ca.  198.  6  Bro.  P.  C.  470.  1  Cox.  27. 
2  Bos.  k  P.  346.  3  Atk.  395;)  and  forfeitures  under  acts  of  parliament,  or  conditions  in 
law,  which  do  not  admit  of  compensation,  or  a  forfeiture  which  may  be  considered  as  a 
limitation  of  an  estate,  which  determines  it  when  it  happens,  cannot  be  relieved  against. 
1  Ball  &  Bat.  373,  478.    1  Stra.  447,  462.    Prec.  Ch.  674. 

Mistake, — ^A  defective  conveyance  to  charitable  uses  is  always  aided,  (1  Eden,  14.  2  Vern, 
766.  Prec.  Ch.  16.  2  Vern.  463.  Hob.  136;)  but  neither  a  mistake  in  a  fine  (if  after 
death  of  conusor)  or  in  the  names  in  a  recovery  is  supplied,  especially  against  a  pur- 
chaser, (2  Vern.  3.  Ambl.  102,)  nor  an  erroneous  recoveiy  in  the  manorial  court.  1 
Vern.  367.  Mistakes  in  a  deed  or  contract,  founded  on  good  consideration,  may  be  rectified. 
1  Ves.  317.  2  Atk.  203.  And  if  a  bargain  and  sale  be  made  and  not  enrolled  within  six 
months,  equity  will  compel  the  vendor  to  make  a  good  title  by  executing  another  bar- 
gain and  sale  which  may  be  enrolled.  6  Ves.  746.  A  conveyance  defective  in  form  may 
be  rectified,  (1  £q.  Abr.  320.  1  P.  W.  279,)  even  against  assignees  (2  Vern.  564  1  Atk. 
162.  4  Bro.  C.  C.  472)  or  against  representatives.  1  Anst.  14.  So  defects  in  surrenders 
of  copyhold,  (2  Vern.  664.  Salk.  449.  2  Vern.  151,)  but  not  the  omission  of  formalities 
required  by  act  of  parliament  in  conveyances.  6  Ves.  240.  3  Bro.  C.  C.  671.  13  Ves. 
588.  16  Ves.  60.  6  Ves.  746.  11  Ves.  626.  Defects  in  the  mode  of  conveyance  may 
be  remedied.    4  Bro.  C.  C.  382.    So  the  execution  of  powers.    2  P.  Wms.  623. 

2d.  Account. — Mutual  dealings  and  demands  between  parties,  which  are  too  complex 
to  be  accurately  taken  by  trial  at  law,  may  be  acyusted  in  equity,  il  Sch.  &  Lefroy,  309. 
13  Ves.  278,  279.  1  Mad.  Ch.  86,  and  note  (i.) ;)  but  if  the  subject  be  matter  of  set-ofi'at 
law,  and  capable  of  proof,  a  bill  will  not  lie,  (6  Ves.  136;)  and  the  difficulty  in  acy'usting 
the  account  constitutes  i)lo  legal  objection  to  an  action.  6  Taunt.  481.  1  Marsh.  116.  2 
Camp.  238. 

3d.  Fraud. — Equity  has  so  great  an  abhorrence  of  fraud  that  it  will  set  aside  its  own 
decrees  if  founded  thereupon ;  and  a  bill  lies  to  vacate  letters-patent  obtained  by  fraud. 
13  Vin.  Abr.  643,  pi.  9.  1  Vern.  277.  All  deceitful  practices  and  artful  devices  contnuy 
to  the  plain  rules  of  common  honesty  are  frauds  at  common  law,  and  punishable  there, 
but  for  some  frauds  or  deceits  there  is  no  remedy  at  law,  in  which  cases  they  are  cog- 
nizable in  equity  as  one  of  the  chief  branches  of  its  original  jurisdiction.  2  Ch.  fia.  10^ 
Finch,  161.  2  P.  Wms.  270.  2  Vern.  189.  2  Atk.  324.  3  P.  Wms.  130.  Bri«g.  Ind 
tit.  Fraud,  pi.  1.  Where  a  person  is  prevented  by  fraud  from  executing  a  deed,  equity 
will  regard  it  as  already  done.    1  Jac.  &  W.  99. 

1.  Trustees  are  in  no  case  permitted  to  purchase  from  themselves  the  trust  estate,  (1 
Vern.  465,)  nor  their  solicitor,  (3  Mer.  200;)  nor  in  bankruptcy  are  the  commissionara 
(6  Ves.  617)  or  assignees,  (6  Ves.  627,)  nor  their  solicitors,  (10  Ves.  381 ;.)  nor  oommittet- 
or  keeper  of  a  lunatic,  (13  Ves.  156,)  nor  an  executor,  (1  Ves.  &  B.  170.  1  Cox,  134,) 
nor  governors  of  charities.    17  Ves.  600. 

2dly .  Attorney  and  Client, — Fraud  in  transactions  between  attorneys  and  client  is  guarded 
against  most  watchfully.    2  Ves.  Jr.  201.    1  Mad.  Ch.  114,  115,  116. 

3dly.  Heirs,  Scdlors,  &c. — Equity  will  protect  improvident  heirs  against  agreements 
binding  on  their  ftiture  expectancies  negotiated  during  some  temporary  embarrassmentj 
provided  such  agreement  manifest  great  inadequacy  of  consideration.  1  Vern.  169.  2 
Vern.  27.  1  P.  Wms.  310.  1  Bro.  C.  C.  1.  2  Ves.  157.  It  will  also  set  aside  unequal 
contracts  obtained  from  sailors  respecting  their  prize-money,  (Newl.  Cont.  443.  1  Wils 
229.  2  Ves.  281,  516;)  and  the  fourth  section  of  20  Geo.  III.  c.  24  declares  all  bargains, 
Jbc.  concerning  any  share  of  a  prize  taken  from  any  of  his  majesty's  enemies,  &c.  void. 
\lde  Newl.  Cont.  444. 

4thly.  Ouardim, — Fraud  between  guardian  and  ward  is  also  the  subject  of  strict  co|^ 
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1.  Upon  the  abolition  of  the  court  of  wards,  the  care,  wbi(h  the  crown  was 
boand  to  take  as  guardian  of  its  infant  tenants,  was  totally  extinguished  in  every 
feodal  view;  but  *re8ulted  to  the  king  in  his  court  of  chancery,  together  r+^o? 
with  the  general  protection(c)  of  all  other  infants  in  the  kingdom.     W  hen     ^ 

(•)  F.N.B.27. 

nizance  in  the  court  of  -chancery.    For  the  details  under  this  head,  see  1  book,  ch.  xyii. 
and  notes. 

5thly.  Ir^ncHons. — ^In  a  modern  work  the  subject  of  injunctions  is  considered  under 
the  head  of  fraud,  (see  1  Mad.  Ch.  125  ;)  but  it  seems  to  deserve  a  distinct  consideration. 
An  injunction  is  a  method  by  which  the  court  of  chancery  interferes  to  prevent  the  com- 
mission of  fraud  and  mischief.  The  exercise  of  this  authority  may  be  obtained, — 1st.  To 
stay  proceedings  in  other  courts.  2d.  To  restrain  infringements  of  patent.  Sd.  To  stay 
waste.  4th.  To  preserve  copyright.  5th.  To  restrain  negotiation  of  bills,  &c.  or  the 
transfer  of  stock.  6th.  To  prevent  nuisances,  and  in  most  cases  where  the  rights  of 
others  are  invaded  and  the  remedy  by  action  at  law  is  too  remote  to  prevent  increasing 
damage.  See  I  Mad.  Ch.  157  (o  165.  An  iiuunction  to  stay  proceedings  at  law  does  not 
extend  to  a  distress  for  rent,  (1  Jac.  &  W.  392;)  nor  has  equity  any  jurisdiction  to  stop 
goods  in  transitu  in  any  case;  nor  will  the  court  restrain  the  sailing  of  a  vessel  for  such 
purpose  by  injunction.    2  Jac.  &  W.  349. 

6thly.  Bills  of  Peace,  ^hich  form  an  essential  check  on  litigation.  1  Bro.  P.  C.  266.  2 
Bro.P.C.217.  Bunb.  158.  lP.Wm8.671.  Prec.  Cha.  262.  lStra.404.  For  this  purpose 
a  perpetual  injunction  will  be  granted.  See  10  Mod.  1.  1  Bro.  P.  C.  268.  This  bill 
cannot  hold  in  disputes  between  two  persons  only.  2  Atk.  483,  391.  4  Bro.  C.  C.  157. 
Yin.  tit.  Ch.  425,  pi.  35.    3  P.  Wms.  156. 

7thly.  Bill  of  Irderpleader  will  lie  to  prevent  iraud  or  i]\justice,  where  two  or  more  parties 
claim  adversely  to  each  other,  from  him  in  possession  ;  otherwise  it  will  not  he,  (1  Mer. 
405 ;)  for  in  such  case  it  is  necessary  the  two  claimants  should  settle  their  rishts  before 
the  person  holding  possession  be  required  to  give  up  to  either.  2  Yes.  Jr.  310.  Mitf.  PL 
39.    1  Mad.  Ch.  173.    And,  on  the  same  principle, 

8tbly.  Bills  or  Writs  of  Certiorari,  to  remove  a  cause  from  an  inferior  or  incompetent 
jurisdiction. 

9thly.  Bills  to  perpetuate  testimony  in  danger  of  being  lost  before  the  right  can  be  ascer- 
tained. 

lOthly.  Bills  to  discover  evidence  in  possession  of  defendant,  whereof  plaintiff  would  be 
otherwise  wholly  deprived,  or  of  deeds,  &c.  in  defendant's  custody. 

llthly.  BiUs  of  Qyaa  Timet,  for  the  purpose  of  preventing  a  possible  future  injury,  and 
thereby  quieting  men's  minds  and  estates,  &c.  1  Mad.  Ch.  224.  Newl.  on  Contr.  93, 
493. 

12thly .  Bills  for  the  delivering  up  of  Deeds. — ^As  where  an  instrument  is  void  at  common 
law,  as  being  against  the  policy  of  the  law,  it  belongs  to  the  jurisdiction  of  equity  to 
order  it  to  l^  dehvered  up.  11  Yes.  535.  In  Mayor,  Ac.  of  Colchester  vs,  Lowton,  lord 
Eldon  says,  "  My  opinion  has  always  been  (differing  from  others)  that  a  court  of  equity 
has  jurisdiction  ana  duty  to  order  a  void  deed  to  be  delivered  up  and  placed  with  those 
whose  property  may  be  affected  by  it,  if  it  remains  in  other  hands."    1  Yes.  &  B.  244. 

13Ui.  Bills  for  apporiknmeni  or  contribution  between  persons  standing  in  particular 
relations  one  to  another.    5  Yes.  792.    2  Freem.  97. 

14th.  For  dower  and  partition, 

15th.  To  establish  moduses. 

16th.  Bills  to  marshal  securities. 

17th.  Bills  to  secure  property  in  litigation  in  other  courts.    And 

18th  and  lastly.  Bills  to  compel  lords  of  manors  to  hold  courts,  or  to  admit  copy 
holders  and  bills  to  reverse  erroneous  judgments  in  copyhold  courts.  Vide  1  Madd.  Uh. 
242  to  253. 

4th.  Infants. — ^The  protection  and  care  which  the  court  of  chancery  exercises  over 
infants  have  already  been  incidentally  noticed.    Vide  1  hook,  chs.  xvi.  xvii.  and  notes. 

Wards  of  Court. — ^To  make  a  child  a  ward  of  court,  it  is  sufiicient  to  file  a  bill ;  and  it  ifi 
a  contempt  to  marry  a  ward  of  court,  though  the  infant's  father  be  living.  Ambl.  301. 
The  court  of  chancery,  representing  the  king  as  parens  pairioe,  has  jurisdiction  to  control 
the  right  of  the  father  to  the  possession  of  his  infant;  but  the  court  of  King's  Bench  has 
not  any  portion  of  that  delegated  authority.  The  court  of  chancery  will  restrain  the 
father  from  removing  his  child,  or  doing  any  act  towards  removing  it,  out^of  the  juris- 
diction. So  will  the  court  refuse  the  possession  of*  the  child  to  its  mother  if  she  has 
withdrawn  herself  from  her  husband.  10  Yes.  52.  Co.  Litt.  89,  (a.)  n.  70.  2  Fonb.  Tr 
Eq.  224,  n.  (a.)  2  Bro.  C.  C.  499.  1  P.  Wms.  705.  4  Bro.  C.  C.  101.  2  P.  Wms.  102.  The 
court  retains  its  jurisdiction  over  the  property  of  a  ward  of  court  after  twenty-one,  if  it 
remains  in  court,  and,  if  the  ward  marries,  will  order  a  proper  settlement  to  be  made,  or 
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therefore  a  fatherless  child  has  no  other  guardian,  the  court  of  chancery  has  a 
right  to  appoint  one ;  and  fW>m  all  proceedings  relative  thereto,  an  appeal  lies 
to  the  house  of  lords.  The  court  of  exchequer  can  only  appoint  a  guardian  ad 
litem,  to  manage  the  defence  of  the  infant  if  a  suit  he  commenced  against  him ; 
a  power  which  is  incident  to  the  jurisdiction  of  every  court  of  justice  :{d)  but 

(')  Cxo.  Jac  641.    2  Lev.  163.    T.Jotim,00. 

reform  an  improper  one,  unless  the  ward  consents  to  the  settlement  either  in  court  or 
under  a  commission.  2  Sim.  ft  Stu.  123,  n.  (a.)  In  case  the  husband  assign  the  property 
of  the  wife,  who  is  a  ward  of  court,  it  shall  not  prevail,  but  the  court  will  direct  even  the 
whole  of  the  property  in  question  to  be  settled  on  the  wife  and  her  children,  and  the 
assignee  will  not  be  entitled  even  to  the  arrear  of  interest  accrued  since  the  marriage. 
3  Ves.  606. 

5th.  Specific  PbrforicAnci  of  Aorbevsnts. — The  jurisdiction  of  the  courts  of  eouity  in 
matters  of  this  kind,  though  certainly  as  ancient  as  the  reini  of  Edward  IV.,  did  not 
obtain  an  unresisting  and  uniform  acquiescence  on  the  part  m  the  public  till  many  yean 
afterwards.    See  1  Boll.  Rep.  354.    2  ib.  443.    Latch.  172. 

ReaUy, — ^Thus  equity  enforces  agreements  for  the  purchase  of  lands,  or  things  which 
relate  to  realties,  but  not  (generally)  those  which  relate  to  personal  chattels,  as  the  sale 
of  stock,  corn,  hops,  &c.:  in  such  cases  the  remedy  is  at  law.  3  Atk.  383.  NewL  Contr. 
87.  • 

That  which  is  agreed  to  be  done  is  in  equity  considered  as  already  done,  (2  P.  Wms. 
222 ;)  and  therefore  when  a  husband  covenants  on  his  marriage  to  make  a  settlement 
charged  upon  his  lands,  which  he  is  afterwards  prevented  fh>m  completing  by  sudden 
death,  the  heir  shall  make  satisfaction  of  the  settlement  out  of  the  estate.    Id.  233. 

Perwnalty, — In  agreements,  with  penalties  for  the  breach  of  them,  it  is  necessary  to 
distinguish  the  cases  of  a  penalty  intended  as  a  security  for  a  collateral  object  from  those 
where  the  contract  itself  has  cMund  the  damages  which  the  party  is  to  pay  upon  his  doing 
or  omitting  to  do  the  particular  act.  In  these  latter  cases  equity  will  not  interfere  either 
to  prevent  or  to  enforce  the  act  in  question,  or  to  restrain  the  recovery  of  damages  after 
they  have  become  due ;  but  in  the  former,  where  it  plainly  appears  that  the  specific 
performance  of  that  act  was  the  primary  object  of  the  a^eement,  and  the  penalty 
m tended  merely  to  operate  ae  a  ooUateral  security  for  its  bemg  done,  though  at  law  the 
party  might  mskke  his  election  either  to  do  the  particular  act  or  to  pay  the  penalty,  a 
court  of  equity  will  not  permit  him  to  exercise  such  right,  but  will  compel  him  to  per- 
form the  object  of  the  agreement.  Newl.  Contr.  cap.  17.  Thus,  as  the  principle  whereon 
a  specific  performance  of  agreement -relating  to  personals  is  refused  is  that  there  is  as 
complete  a  remedy  to  be  <H>tained  at  law,  Uierefore,  where  a  party  sues  merely  on  a 
memorandum  of  a^eement,  (a  mere  memorandum  not  beinff- regarded  as  valid  at  law,) 
a  court  of  equity  will  ^ive  relief;  for  equity  sufiTers  not  a  ri^t  to  be  without  a  remedy. 
3  Atk.  382,  385.  But  it  is  only  where  the  legal  remedy  is  inadequate  or  defective  that 
courts  of  eqidty  interfere.  8  Ves.  163.  Eouity  will  not  enforoe  an  agreement  for  the 
transfer  of  stock,  (10  Yes.  161 ;)  but  it  has  oeen  held  that  a  bill  will  lie  for  p^ormance 
of  agreement  for  purchase  of  ^ovemment^tock  where  it  prays  for  the  deuverr  of  the 
certiXoaUs  which  give  the  legal  title  to  stock.  1  Sim.  &  Stu.  590.  And  it  seems  the  court 
will  entertain  a  suit  for  the  specific  performance  of  a  contract  for  the  purchase  of  a  debt. 
*  5  Price,  325.  So  to  sell  the  good  will  of  a  trade  and  the  exclusive  use  of  a  secret  in 
dyeing,  (1  Sim.  &  Stu.  74 ;)  but  not  without  great  caution.    See  1  P.  Wms.  181. 

6th.  Trusts. — ^Trusts  may  be  created  of  real  or  personal  estate,  and  are  either,  Ist, 
Express  ;  or,  2d,  Implied,  Under  the  head  of  implied  trusts  may  be  included  all  resulting 
trusts,  and  all  such  trusts  as  are  not  express.  Express  trusts  are  created  by  deed  or  will. 
Implied  trusts  arise  in  general  by  construction  of  law  upon  the  acts  or  situation  of  pai^ 
ties.    1  Mad.  Cha.  446. 

Ijunatics. — ^The  custody  of  the  persons  and  estates  of  lunatics  was  a  power  not  originally 
in  the  crown,  but  was  given  to  it  by  statute  for  the  benefit  of  the  suoject.     1  Ridgw.  P. 
G.  224 ;  etmd.  2  Inst.  14.    And  now,  by  the  statute  de  preroga&vd  regis,  (17  Edw.  II.  c.  9 1 
10,)  the  king  shall  have  the  real  estat^  of  idiots  to  his  own  use,  and  he  shall  provide  for 
the  safe  keeping  of  the  real  estates  of  lunatics,  so  that  they  shall  have  a  competent  main- 
tenance, and  the  residue  is  to  be  kept  for  their  use.    1  Ridgw.  P.  C.  519,  535.    A  libenl 
application  of  the  property  of  a  lunatic  is  made  to  secure  every  comfort  his  situation  will 
admit,  (6  Ves.  8,)  without  regard  to  expectants  on  estate.    1  Ves.  Jr.  297.    The  power  of 
the  chancellor  extends  to  making  grants  from  time  to  time  of  the  lunatic's  estate*  anu 
as  this  power  is  derived  under  the  sign-manual,  in  virtue  of  the  prerogative  of  the  crown, 
the  chancellor,  who  is  usually  invested  with  it,  is  responsible  to  the  crown  alone  for  the 
right  exercise  of  it.    Per  Ld.Hardw.,  3  Atk.  G35.    It  is  said  that  since  the  revolution  the 
king  has  always  granted  the  surplus  profits  of  the  estate  of  an  idiot  to  some  of  hia  family. 
iiidgw.  P.  C.  51),  App.  note,  (1.) 
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when  the  interest  of  s  minor  comes  before  the  court  judicially,  in  the  progress 
of  a  cause,  or  upon  a  bill  for  that  purpose  filed|  either  tribunal  indiscriminately 
will  take  care  or  the  property  of  the  infant.  '  . 

2.  As  to  idiots  and  lunatics :  the  king  himself  used  formerly  to  commit  the 
custody  of  them  to  proper  committees,  in  every  particular  case ;  but  now,  to 
avoid  solicitations  and  the  very  sba4ow  of  undue  partiality,  a  warrant  is  issued 
by  the  king(e)  under  his  royal  sign-manual  to  the  chanceUor  or  keeper  of  his 
seal  to  perform  this  office  for  him;  and,  if  he  acts  improperly  in  granting  such 
eastodies,  the  complaint  must  be  made  to  the  king  himself  in  council.(/)  But 
the  previous  proceedings  on  the  commission,  to  inquire  whether  or  no  the  party 
be  an  idiot  or  a  lunatic,  are  on  the  law  side  of  the  court  of  chancery,  and  can 
only  be  redressed  (if  erroneous)  by  writ  of  error  in  the  regular  course  of  law." 

(•)  8m  book  L  ch.  8.  (08P.  Wms.  106.    See  Eeg.  Br.  287. 

Okarities. — ^The  general  controlling  power  of  the  court  over  charities  does  not  extend  to 
a  charity  regulated  by  governors  under  a  charter,  unless  they  have  also  the  management 
of  the  revenues  and  abuse  their  trust ;  which  will  not  be  presumed,  but  must  t^  appa* 
rent  and  made  out  by  evidence.  2  Ves.  Jr.  42.  The  internal  management  of  a  charity  ia 
the  exclusive  subject  of  visitorial  jurisdiction ;  but  under  a  trust  as  to  the  revenue,  abuse 
by  misaiJplication  is  controlled  in  chancery.    2  Ves.  &  B.  134. 

Executors. — ^Where  an  executor  has  an  express  legacy,  the  court  of  chancery  looks  upon 
him  as  a  trustee  with  regard  to  the  surplus,  and  will  make  him  account,  though  the  spiri- 
tual court  has  no  such  power.  I  P.  Wms.  7.  And  where  an  executor,  who  was  directed  to 
lay  out  the  testator's  personalty  in  the  funds,  unnecessarily  sold  out  stock,  kept  large 
balances  in  his  hand,  and  resisted  payment  of  debts  by  false  pretences  of  outstanding 
demands,  he  was  charged  with  five  per  cent,  interest  and  costs,  but  the  court  refused  to 
make  rests  in  the  account.  1  Jac.  &  W.  586.  And  see,  on  this  subject,  ante,  2  book, 
ch.  32. 

MarshalHnff  Assets, — ^The  testator's  whole  personal  property,  whether  devised  or  not,  is 
aisets  both  in  law  and  equity,  to  which  creditors  by  simple  contract,  or  of  any  higher 
order,  may  have  recourse  for  the  satisfaction  of  their  demands.  But  the  testator  may, 
by  clear  and  explicit  words,,  exempt  his  personalty  irom  payment  of  debts  as  against  the 
devisee  of  his  realty,  though  not  as  against  creditors.  The  rule  in  equity  is,  that  in  case 
even  of  a  specialty  debt  the  personsd  assets  shall  be  first  applied,  and  if  deficient,  and 
there  be  no  devise  for  payment  of  debts,  the  heir  shall  then  be  charged  for  assets  de- 
scended. 2  Atk.  426,  434.  For  lands  are  in  equity  a  favoured  fund,  insomuch  that  the 
heir  at  law  or  devisee  of  a  mortgagor  may  demand  to  have  the  estate  mortgaged  by  such 
devisor  himself,  cleared  out  of  the  personalty.  Yin.  Abr.  tit.  Heir,  U.  pi.  35.  1  Atk.  487. 
And  a  specific  devisee  of  a  mortgaged  estate  is  entitled  to  have  it  exonerated  out  of  real 
assets  descended.  3  Atk.  430,  439.  But  at  law  there  is  no  such  distinction  of  favour 
shown  to  lands :  a  bond-creditor  may  if  he  please  proceed  immediately  against  the  heir 
without  suing  the  personal  representative  of  his  deceased  debtor.  As  to  the  order  in 
which  real  assets  shall  be  applied  in  equity  for  payment  of  debts,  Rafter  exhausting  the 
personal  effects,  supposing  them  not  exempted,)  the  general  rule  is,  first  to  take  lands 
devised  simply  for  that  purpose,  then  lands  descended,  and  lastly  estates  specifically  de- 
vised, even  though  they  are  genercdly  charged  with  the  payment  of  debts,    2  Bro.  263. 

Equitable  assets  are  such  as  at  law  cannot  be  reached  by  a  creditor  as  a  devise  in  trust 
to  pay  debts  of  an  equity  of  redemption  subject  to  a  mortgage  in  fee,  or  where  the  de- 
scent is  broken  by  a  devise  to  sell  for  the  payment  of  debts.  1  Vern.  411.  1  Ch.  Ca.  128, 
n.    2  Aik.  290.    But  lands  so  devised,  subject  to  a  mortgage  for  years,  are  legal  assets. 

Bankruptcy, — See  the  consolidation  act,  (6  Geo.  IV.  c.  16,)  commencing  its  operation 
with  the  present  year,  and  the  decisions  applicable  to  its  several  enactments,  ante,  2  book, 
oh.  31. — Chitty. 

•By  Stat.  9  Geo.  FV.  c.  41,  s.  41,  all  persons  wheresoever  in  England  (not  keeping 
acensed  houses,  and  not  being  relatives,  or  a  committee  appointed  by  the  lord  chancellor) 
receiving  into  their  exclusive  care  ai^d  maintenance  any  insane  person  or  persons,  or  re- 
presented or  alleged  to  be  insane,  are  required,  under  pain  of  misdemeanour,  to  have  a 
certificate  of  insanity,  an  order  for  reception  of  every  such  person  so  received  after  1st 
of  August,  1828,  and  to  transmit  copies  thereof  within  five  days  to  the  office  of  metro- 
politan commissioners  in  lunacy,  to  be  marked  "private  return,"  and  also  forthwith  to 
give  notice  of  the  death  or  removal  of  any  such  person. 

And  by  s.  36  of  the  same  statute,  the  persons  by  whose  authority  any  patient  shall  be 
cielivered  into  the  care  of  the  keeper  of  any  licensed  house  for  the  reception  of  the  in- 
sane, are,  under  like  pain,  required  in  person,  or  by  some  other  person  appointed  in 
writing,  under  hand  and  seal,  to  visit  such  person  once  at  least  every  six  months  durinir 
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8.  The  king,  as  parens  patrim,  has  the  general  euperintendence  of  all  charities; 
which  he  exercises  by  the  keeper  of  his  conscience,  the  chancellor.  And  there- 
fore whenever  it  is  necessary,  the  attomey-ffeneral,  at?  the  relation  of  some  in- 
formant, (who  is  usually  called  the  relator,)  files  ex  officio  an  information  in  the 
court  of  chancery  to  have  the  charity  properly  established.  By  statute  also  43 
Eliz.  c.  4,  authority  is  given  to  the  lord  chancellor  or  lord  keeper,  and  to  the 
*428 1  ^^^^<^®llo^  ^^  *^^  duchy  of  Lancaster,  respectively,  to  grant  *commis- 
J  sions  under  their  several  seals,  to  inquire  into  any  abuses  of  charitable 
donations,  and  rectify  the  same  by  decree;  which  may  be  reviewed  in  the 
respective  courts  of  the  several  chancellors,  upon  exceptions  taken  thereto. 
But,  though  this  is  done  in  the  petty-bag  office  in  the  court  of  chancery,  because 
the  commission  is  there  returned,  it  is  not  a  proceeding  at  common  law,  but 
treated  as  an  original  cause  in  the  court  of  equity.  The  evidence  below  is  not 
taken  down  in  writing,  and  the  respondent  in  his  answer  to  the  exceptions  may 
allege  what  new  matter  he  pleases  3  upon  which  they  go  to  proof,  and  examine 
witnesses  in  writing  upon  aU  the  matters  in  issue :  and  the  court  may  decree 
the  respondent  to  pay  all  the  costs,  though  no  such  authority  is  given  by  the 
statute.  And  as  it  is  thus  considered  as  an  original  cause  throughout,  an  appeal 
lies  of  course  from  the  chancellor's  decree  to  the  house  of  peers,(^)  notwithstand- 
ing any  loose  opinions  to  the  contrary.^A)' 

4.  By  the  several  statutes  relating  to  bankrupts,  a  summary  jurisdiction  is 
given  to  the  chancellor  in  many  matters  consequential  or  previous  to  the  com- 
missions thereby  directed  to  be  issued;  from  which  the  statutes  give  no  appeal.^ 

On  the  other  hand,  the  jurisdiction  of  the  court  of  chancery  doth  not  extend 
to  some  causes  wherein  relief  may  be  had  in  the  exchequer.  No  information 
can  be  brought,  in  chancery,  for  such  mistaken  charities  as  are  given  to  the 
king  by  the  statutes  for  suppressing  superstitious  uses.  Nor  can  chancery  give 
any  relief  against  the  king,  or  direct  any  act  to  be  done  by  him,  or  make  any 
decree  disposing  of  or  affecting  his  property;  not  even  in  cases  where  he  is  a 
royal  tru8tee.({)*  Such  causes  must  be  determined  in  the  court  of  exchequer, 
♦4291  *®  *  court  of  revenue;  which  alone  has  power  *over  the  king's  treasury, 
J     and  the  officers  employed  in  its  management :  unless  where  it  properly 

(0  Dnke'a  Char.  Usee,  82, 128.  Corporation  of  Borford  m.  (<)  Hoggins  ««.  Tork  Buildings*  ComiMuiy,  Game.  2i  Oct. 
Lenthal,  Qtnc.  9  Bfay,  1748.  1740.     Reeve  vs.  Attoruey-Genenl,  Obmc.    27  Mot.  174L 

(A)  2  Yern.  118.  Ll^tboun  v$,  Attorney-Oeneral,  Qme.  2  May,  1748. 

his  confinement,  and  to  enter,  in  the  journal  kept  at  such  houses  for  registering  the  yisits 
of*  the  commissioners,  the  date  of  such  visit. — Crittt. 

The  proceedings  of  the  court  of  chancery  in  the  exercise  of  this  branch  of  its  juris- 
,  diction  are  now  regulated  by  the  statute  16  &  17  Vict.  c.  70,  called  "  The  Lunacy  Eego* 
lation  Act,  1853."— Kerr. 

'  The  latest  and  most  important  piece  of  legislation  on  this  subject  is  "  The  Charitable 
Trusts  Act,  1853,"  of  which  the  professed  object  is  to  secure  the  due  administration  of 
charitable  trusts,  and  in  certain  cases  a  more  beneficial  application  of  charitable  funds 
than  that  previously  in  operation. — ^Kbrr. 

*  The  summary  jurisdiction  of  the  court  of  equity  in  cases  of  bankruptcy  must  be  per- 
sonally exercised  by  the  chancellor,  lord  keeper,  or  the  lords  commissioners  of  the  great 
seal.    2  Woodd.  400.— Christian. 

But,  by  Stat.  1  &  2  W.  IV .  c.  56,  this  jurisdiction  was  transferred  to  the  court  of  bank- 
ruptcy .-—Stewart. 

^  Where  the  rishts  of  the  crown  are  concerned,  if  they  extend  only  to  the  superin- 
tendence of  a  public  trust,  as  in  the  case  of  a  charity,  the  king's  attorney-general  may 
be  made  a  party  to  sustain  those  rights ;  and,  in  other  cases  where  the  crown  is  not  in 
possession,  a  title  vested  in  it  is  not  impeached,  and  its  rights  only  incidentally  con- 
cerned. It  has  generally  been  considered  that  the  king's  attorney-general  maybe  made 
a  party  in  respect  of  those  rights ;  and  the  practice  has  been  accordingly.  1  P.  Wms.  446. 
But  where  the  crown  is  in  possession,  or  any  title  is  vested  in  it  which  the  suit  seeks  to 
divest,  or  its  rights  are  the  immediate  and  sole  object  of  the  suit,  the  application  must 
be  to  the  king,  by  petition  of  right,  (Reeve  vs,  Attomey-Creneral,  mentioned  in  Penn  vs. 
liord  Bcikumore,  1  Ves.  445,  446,)  upon  which,  however,  the  crown  may  refer  it  to  the 
chancellor  to  do  right,  and  may  direct  that  the  attorney-general  shall  be  made  a  party  to 
a  suit  for  that  purpose.  The  queen  has  also  the  same  prerogative.  2  RoU.  Abr.  213. 
Mitf.  Treat,  on  Pleadings  in  Chav  eery.— Cbristiak. 
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belongs  to  the  duchy  court  of  Lancaster,  which  hath  also  a  similar  jurisdiction 
as  a  court  of  revenue,  and,  like  the  other,  consists  of  hoth  a  court  of  law  and  a 
court  of  equity. 

In  all  other  matters,  what  is  said  of  th*e  court  of  equity  in  chancery  will  be 
equally  applicable  to  the  other  courts  of  equity.  Whatever  difference  there 
may  be  in  the  forms  of  practice,  it  arises  from  the  different  constitution  of  their 
officers:  or,  if  they  differ  in  any  thing  more  essential,  one.  of  them  must  certainly 
be  wrong  ]  for  truth  and  justice  are  always  uniform,  and  ought  equally  to  be 
adopted  by  them  all. 

Let  us  next  take  a  brief,  but  comprehensive,  view  of  the  general  nature  of 
equity,  as  now  understood  and  practised  in  our  several  courts  of  judicature.  I 
have  formerly  touched  upon  it,(/f)  but  imperfectly :  it  deserves  a  most  complete 
explication.  Yet  as  nothing  is  hitherto  extant,  that  can  give  a  stranger  a  tole- 
rable idea  of  the  courts  of  equitv  subsisting  in  England,  as  distinguished  from 
the  courts  of  law,  the  compiler  of  these  observations  cannot  but  attempt  it  with 
diffidence :  those  who  know  them  best  are  too  much  employed  to  find  time  to 
write ;  and  those  who  have  attended  but  little  in  those  courts  must  be  often  at 
a  loss  for  materials. 

Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all  law: 
positive  law  is  construed,  and  rationed  law  is  made,  by  it.  In  this,  equity  is 
svnonymou^  to  justice ;  in  that,  to  the  true  sense  and  sound  inter|>retation  of 
the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a  court  of  law,  as  con- 
trasted to  each  other,  are  apt  to  confound  and  mislead  us :  as  if  the  one  judged 
without  equity,  and  the  other  was  not  bound  by  any  law.  Whereas  every  defi- 
nition or  illustration  to  be  met  with,  which  now  draws  a  line  between  the  two 
jurisdictions,  by  setting  law  and  equity  *in  opposition  to  each  other,  r^joQ 
will  be  found  either  totally  erroneous,  or  erroneous  to  a  certain  degree.     ^ 

1.  Thus  in  the  first  place  it  is  said,(2)  that  it  is  the  business  of  a  court  of 
equity  in  England  to  abate  the  rigour  of  the  common  law.  But  no  such  power 
is  contended  for.  Hard  was  the  case  of  bond-creditors  whose  debtor  devised 
away  his  real  estate ;  rigorous  and  unjust  the  rule  which  put  the  devisee  in  a 
better  condition  than  the  heir;(w)  yet  a  court  of  equitv  had  no  power  to  inter- 
pose.  Hard  is  the  common  law  still  subsisting,  that  land  devised,  or  descend- 
mg  to  the  heir,  shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
devi6or,(n)  although  the  money  was  laid  out  in  purchasing  the  very  land ;  and 
that  the  father  shall  never  immediately  succeed  as  heir  to  the  real  estate  of  the 
Bon;(o)  but  a  court  of  equity  can  ^ve  no  relief;  though  in  both  these  instances 
the  artificial  reason  of  the  law,  arising  from  feodal  principles,  has  long  ago  en- 
tirely ceased.  The  like  may  be  observed  of  the  descent  of  lands  to  a  remote 
relation  of  the  whole  blood,  or  even  their  escheat  to  the  lord,  in  preference  to 
the  owner's  half-brother  ;(j>)  and  of  the  total  stop  to  all  justice,  by  causing  the 
parol  to  demur (jq)  whenever  an  infant  is  sued  as  heir,  or  is  party  to  a  real  action. 
In  ail  such  cases  of  positive  law,  the  courts  of  equity,  as  well  as  the  courts  of 
law,  must  say,  with  ulpian,(r)  "  hoc  quidem  perquam  durum  est,  sed  ita  lex  scrvpta 
est" 

2.  It  is  said,(a)  that  a  court  of  equity  determines  according  to  the  spirit  of 
the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also  does  a 
court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally  profess,  to  in- 
terpret statutes  according  to  the  true  intent  of  the  legislature.  In  general  law 
all  cases  cannot  be  foreseen,  or,  if  foreseen,  cannot  be  expressed :  some  will 
arise  that  will  fall  within  the  *meaning,  though  not  within  the  words,  r^AQ-t 
of  the  legislator;  and  others,  which  may  fall  within  the  letter,  may  be  *• 
contrary  to  his  meaning,  though  not  expressly  excepted.  These  cases,  thus  out 
of  the  letter,  are  often  said  to  be  within  the  equity,  of  an  act  of  parliament; 
and  so  eases  within  the  letter  are  frequently  out  of  the  equity.    Here  by  equity 

;»)  Book  i.  introd. »  2,  8,  ff<2  calc  0*)  n>id.  p.  297. 

'<)  Lord  Kalma,  Princ  of  Kquity,  44.  («)  8eo  page  300. 


:«)8ee  hook  IL  eh.  23,  p.  378.  (')  Ff.  40,  9, 12. 

(•)  I  Wd.  cb,  16,  pnges  248,  244;  ch.  23.  p.  377.  (•)•--• 

(•)  Ibid.  oh.  14,  p.  JOa. 


;•)  IMd.  cb.  16,  pngM  248,  244;  ch.  23.  p.  377.  (•)  Lord  Kaimi,  Princ  of  Eqvity,  VH. 
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we  mean  nothing  but  the  sound  interpretation  of  the  law;  though  the  words  of 
the  law  itself  may  be  too  general,  too  special,  or  otherwise  inaccurate  or  defect- 
ive. These  then  are  the  cases  which,  as  Grotiu8(^)  says,  "Zea;  non  exacte  definite 
sed  arbitrio  boni  viri  permittit;*'  in  ordfir  to  find  out  the  true  sense  and  meaning 
of  the  lawgiver,  from  every  other  topic  of  construction.  But  there  is  not  a 
single  rule  of  interpreting  laws,  whether  equitably  or  strictly,  that  is  not  equally 
used  by  the  judges  in  the  courts  both  of  law  and  equity:  the  construction  must 
in  both  be  the  same :  or,  if  they  differ,  it  is  only  as  one  court  of  law  may  also 
happen  to  differ  from  another.  Each  endeavours  to  fix  and  adopt  the  true  sense 
of  the  law  in  question ;  neither  can  enlarge,  diminish,  or  alter  that  sense  in  a 
single  title. 

3.  Again,  it  hath  been  said(tt)  that  fraud,  aecident,  and  trust  are  the  proper 
and  peculiar  objects  of  a  court  of  equity.  But  every  kind  of  fraud  is  equally 
cognizable,  and  equally  adverted  to,  in  a  court  of  law ;  and  some  frauds  are 
cognizable  only  there :  as  fraud  in  obtaining  a  devise  of  lands,  which  is  always 
sent  out  of  the  equity  courts  to  be  there  determined.  Many  accidents  are  also 
supplied  in  a  court  of  law  5  as,  loss  of  deeds,  mistakes  in  receipts  or  accounts, 
wrong  payments,  deaths  which  make  it  impossible  to  perform  a  condition  Hte- 
rally,  and  a  multitude  of  other  contingencies :  and  many  cannot  be  relieved 
even  in  a  court  of  equity ;  as,  if  by  accident  a  recovery  is  ill  suffered,  a  devise 
ill  executed,  a  contingent  remainder  destroyed,  or  a  power  of  leasing  omitted 
in  a  family  settlement.  A  technical  trust,  indeed,  created  by  the  limitation  of  a 
*4.^21    ^^^^  ^^®>  "^^^  forced  into  *the  courts  of  equity  in  the  manner  for- 

J  merly  mentioned  ;(m?)  and  this  species  of  trust,  extended  by  inference 
and  construction,  have  ever  since  remained  as  a  kind  of  peculium  in  those 
courts.  But  there  are  other  trusts  which  are  cognizable  in  a  court  of  law ;  as 
deposits,  and  all  manner  of  bailments;  and  especially  that  implied  contract,  so 
highly  beneficial  and  useful,  of  having  undertaken  to  account  for  money  re- 
ceived to  another's  use,(a;)  which  is  the  ground  of  an  action  on  the  case  almost  as 
universally  remedial  as  a  bill  in  equity. 

4.  Once  more :  it  has  been  said  that  a  court  of  equity  is  not  bound  by  rules 
or  precedents,  but  acts  from  the  opinion  of  the  judge,(y)  founded  on  the  circum- 
stance of  every  particular  case.  Whereas  the  svstem  of  our  courts  of  equity 
is  a  laboured,  connected  system,  governed  by  established  rules,  and  bound  down 
by  precedents  from  which  they  do  not  depart,  although  the  reason  of  some  of 
them  may  perhaps  be  liable  to  objection.  Thus,  the  refusing  a  wife  her  dower 
in  a  tru8t-e8tate,(2:)  yet  allowing  the  husband  his  curtesy;  the  holding  the 
penalty  of  a  bond  to  be  merely  a  security  for  the  debt  and  interest,  yet  con- 
sidering it  sometimes  as  the  debt  itself,  so  that  the  interest  shall  not  exceed  tiiat 
penalty  ;(a)  the  distinguishing  between  a  mortgAgeaifive  per  cent,  with  a  clause 
of  a  reduction  to  four  u  the  interest  be  regularly  paid,  and  a  mortgage  at  four  per 
cent,  with  a  clause  of  enlargement  to  five  if  the  payment  of  the  interest  be 
deferred;  so  that  the  former  shall  be  deemed  a  conscientiouB,  the  latter  an 
unrighteous,  bargain  :(6)  all  these,  and  other  cases  that  might  be  instanced,  are 

r*4S3  P^*^i°^7  rules  of  positive  law,  supported  only  by  *tne  reverence  that  is 
*-  shown,  and  generally  very  properly  shown,  to  a  series  of  former  determi- 

nations, that  the  rule  of  property  may  oe  uniform  and  steady.  2^ay,  sometimes  a 
precedent  is  so  strictly  followed  that  a  particular  judgment  founded  upon  speoial 
eircumstances(c)  gives  rise  to  a  general  rule. 

In  short,  if  a  court  of  equity  in  England  did  really  act  as  many  ingenious 
writers  have  supposed  it  (from  theory)  to  do,  it  would  rise  above  all  law,  either 
common  or  statute,  and  be  a  most  arbitrary  legislator  in  every  particular  case. 

(<)  DeteqttUate.lZ.  foot    VThtt  aa  vnoertain  meftrare  would  ttiis  bel    Ow 

(«)  1  RoU.  Abr.  1^4.    4  iMt.  84»  10.    Mod.  1.  chanoeUor  hat  a  long  foot,  another  a  abort  foot,  a  third  an 

(»)  Book  U.  ch.  ao.  i&differaot  foot.    It  i«  the  aame  thing  with  tha  ehajioeliot^ 

(*)  See  pRge  163.  cooadenoe." 

(y)  Thta  is  atated  by  Mr.  Seidell  (TaUe-Talk,  tit.  Kqnity)  (•}  2  P.  Wma.  040.    See  book  iL  page  887. 

with  more  pleaaantry  than  truth.     •*Vor  law  wa  hare  a  («)  Salk.  164. 

niaaaure,  and  know  what  to  trust  to:  maiy  !■  according  to  (*)  2  Vera.  280,  816.    8  Atk.  620. 

the  conscience  of  him  that  is  chanoellor;  and  aa  that  ia  (•)  See  the  oaae  of  Foster  and  .Mnat  (1  Vera.  473)  wtlh 

larjcar  and  roirrower,  so  ia  equity.    *Tia  aU  one  aa  if  they  regard  to  the  nndJspoaad  fwdmtm  at  petaonal  estates^ 

■hoold  make  the  standard  for  the  meaaora  a  chanoaUoi's 
SM 
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So  wonder  they  are  bo  often  mistaken.  Grotiiis,  or  Puffendorf,  or  any  other 
of  the  great  masters  of  jurisprudence,  would  ixavebeen  aa  little  able  to  discover 
by  their  own  light  the  system  of  a  court  of  equity  in  England  as  the  system  of 
A  court  of  law;  especially  as  the  notions  before  mentioned  of  the  character, 
power,  and  practice  of  a  court  of  equity  were  formerly  adopted  and  propagated 
(though  not  with  approbation  of  the  thing)  by  our  principal  antiquaries  and 
lawyers,  Spelman,(aS  Coke,(e)  Lambard,(/)  and  Selden,  (g)  and  even  the  great 
Bacon(A)  himself.  But  this  was  in  the  infancy  of  our  courts  of  equity,  before 
their  jurisdiction  was  settled,  and  when  the  chancellors  themselves,  partly  from 
their  ignorance  of  law,  (being  frequently  bishops  or  statesmen,)  partly  from 
ambition  or  lust  of  power,  ('encouraged  oy  the  arbitrary  principles  of  the  aee 
they  lived  in,)  but  principally  from  the  narrow  and  unjust  decisions  of  the 
courts  of  law,  had  arrogated  to  themselves  such  unlimited  authority  as  hath 
totally  been  disclaimed  by  their  successors  for  now  above  a  century  past.  The 
decrees  of  a  court  of  equity  were  then  rather  in  the  nature  of  awards  formed 
on  the  sudden  pro  re  nata  with  more  probity  of  intention  than  knowledge  of  the 
subject,  *founded  on  no  settled  principles,  as  being  never  designed,  and  r^tAOA 
therefore  never  used,  for  precedents.  But  the  systems  of  jurisprudence  *- 
in  our  courts,  both  of  law  and  equity,  are  now  equally  artificial  systems,  founded 
on  the  same  principles  of  justice  and  positive  law,  but  varied  by  different 
usages  in  the  forms  and  mode  of  their  proceedings;  the  one  being  originally  de- 
rived ^though  much  reformed  and  improved)  from  the  feodal  customs  as  they 
prevailed  in  different  ages  in  the  Saxon  and  Norman  judicatuies;  the  other  (but 
with  equal  improvements)  from  the  imperial  and  pontifical  formularies  intro- 
duced by  their  clerical  chancellors. 

The  suggestion,  indeed,  of  every  bill  to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  early  times)  is,  that  the  complainant  hath  no  remedj'' 
at  the  common  law.  But  he  who  should  from  thence  conclude  that  no  case  is 
judged  of  in  equity  where  there  might  have  been  relief  at  law,  and  at  the 
same  time  casts  his  eye  on  the  extent  and  variety  of  the  cases  in  our  equity 
reports,  must  think  the^law  a  dead  letter  indeed.  The  rules  of  property,  rules 
of  evidence,  and  rules  of  interpretation  in  both  courts  are,  or  should  be,  exactly 
the  same ;  both  ought  to  adopt  the  best,  or  must  cease  to  be  courts  of  justice. 
Formerly  some  causes,  which  now  no  longer  exist,  might  occasion  a  different 
rule  to  be  followed  in  one  court  from  what  was  afterwards  adopted  in  the  other, 
as  founded  in  the  nature  and  reason  of  the  thing;  but  the  instant  those  causes 
ceased,  the  measure  of  substantial  justice  ought  to  have  been  the  same  in  both; 
Thus,  the  penalty  of  a  bond,  originally  contrived  to  evade  the  absurdity  of  those 
monkish  constitutions  which  prohibited  taking  interest  for  money^  was  there- 
fore very  pardonably  considered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  neglected  to  perform  his  agreement  for  the  return  of  the  loan  with 
interest;  for  the  judges  could  not,  as  the  law  then  stood,  give  judgment  that 
the  interest  should  be  specifically  paid.  But  when  afterwards  the  taking  of 
interest  became  leg;al,  as  the  necessary  companion  of  commerce,(t)  nay,  after 
the  statute  of  37  Men.  YIII.  c.  9  had  declared  the  *debt  or  loan  itself  r  4(405 
to  be  <Hhe  just  and  true  intent"  for  which  the  obligation  was  given,  I- 
their  narrow-minded  successors  still  adhered  wilfully  and  technically  to  the 
letter  of  the  antient  precedents,  and  reflised  to  consider  the  payment  of  prin- 
cipal, interest,  and  costs  as  a  full  satisfaction  of  the  bond.  At  the  same  time, 
more  liberal  men,  who  sat  in  the  courts  of  equity,  construed  the  instrument 
according  to  its  ^'just  and  true  intent,"  as  merely  a  security  for  the  loan, 
in  which  light  it  was  certainly  understood  by  the  parties,  at  least  after 
these  determinations,  and  therefore  this  construction  should  have  been  uni- 
versally received.  So  in  mortgages,  being  only  a  landed  as  the  other  is  %  per- 
sonal security  for  the  money  lent,  the  payment  of  principal,  interest,  and  costs 

(*}  QtMi  in  tummit  tri*mnaUbus  »%utH  a  Ingttm  eammM  (•)  See  pages  54, 66. 

dtOTttunt  iudici-s  ' '^  ( "^  ''«'  fju'g^t)  cohibti  canoeUurtui  (/)  Areheion.  71,  72, 7S. 

m  arbitrio;  nee  aliter  decreti*  t&utwr  turn  eurim  vd  nd  (»)  Ubitupra. 

^Miaur,  fmn,  tLuetnU  iwoa.  ratinne,  rtcngnntteat  qtue  vobuHi,  (*)  De  Augm.  Scien.  L  8,  e.  8. 

mftOHHiUUatprotUnmviiUbaMrpnuUnlim,   ahat.19^  (<)  Sm  book  iL]M0B  456. 
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ought  at  any  time  before  judgment  executed  to  have  saved  the  forfeitax-e  in  a 
court  of  law  as  well  as  in  a  court  of  equity.  And  the  inconvenience  as  -^^^llsg 
injustice  of  putting  different  constructions  in  different  courts  upon  one  sljicI  tbd 
same  transaction  obliged  the  parliament  at  length  to  interfere,  and  to  direct^by 
the  statutes  4  &  5  Anne,  c.  16,  and  7  Geo.  II.  c.  20,  that,  in  the  eases  g€  honoA 
and  mortgages,  what  had  long  been  the  practice  of  the  courts  of  equity  sliooicf 
also  for  the  future  be  universally  followed  in  the  courts  of  lawj  wherein  it  bad 
before  these  statutes  in  some  degree  obtained  a  footing.(j) 

Again :  neither  a  court  of  equity  nor  of  law  can  vary  men's  wills  or  agree- 
ments, or  ^in  other  words)  make  wills  or  agreements  &r  them.    Both  are  to 
understana  them  truly,  and  therefore  both  of  them  uniformly.    One  court  ought 
not  to  extend,  nor  the  other  abridge,  a  lawful  provision  deliberately  settled  by 
the  parties,  contrary  to  its  just  intent.    A  court  of  equity,  no  more  than  a  court 
of  law,  can  relieve  against  a  penalty  in  the  nature  of  stated  damages ;  as  a  rent 
of  51.  an  acre  for  ploughing  up  antient  meadow  :(k)  nor  against  a  lapse  of  time, 
where  the  time  is  material  to  the  contract;  as  in  covenants  for  renewal  of  leasee. 
Both  courts  will  equitably  construe,  but  neither  pretends  to  control  or  change, 
a  lawful  stipulation  or  engagement. 

♦4361  *The  rules  of  decision  are  in  both  courts  equally  apposite  to  the  sub- 
J  jects  of  which  they  take  cognizance.  Where  the  subject-matter  is  such 
as  requires  to  be  determined  secundum  cequum  et  honum,  as  generally  upon  actions 
on  the  case,  the  judgments  of  the  courts  of  law  are  guided  by  the  most  liberal 
equity.  In  matters  of  positive  right,  both  courts  must  submit  to  and  follow 
those  antient  and  invariable  maxims  ^^quce  relicta  sunt  et  tradita."([)  Both 
follow  the  law  of  nations,  and  collect  it  from  history  and  the  most  approved 
authors  of  all  countries,  where  the  question  is  the  object  of  that  law:  as  in  the 
case  of  the  privileges  of  emba8sadors,(w)  hostages,  or  ransom-bills.(n)  In  mer- 
cantile transactions  they  follow  the  marine  law,(o)  and  argue  from  the  usages 
and  authorities  received  in  all  maritime  countries.  Where  they  exercise  a  con- 
current jurisdiction,  they  both  follow  the  law  of  the  proper /orttm;(|7)  in  matters 
originally  of  ecclesiastical  cognizance,  they  both  equitlly  adopt  the  canon  or 
imperial  law,  according  to  the  nature  of  the  subject  ;(5^)  and,  if  a  question  came 
before  either,  which  was  properly  the  object  of  a  foreign  municipal  law,  they 
would  both  receive  information  what  is  the  rule  of  the  country, (r)  and  would 
both  decide  accordingly. 

Such  then  being  the  parity  of  law  and  reason  which  governs  both  species  o* 
courts,  wherein  (it  may  be  asked)  does  theit  essential  difference  consist?    f* 
principally  consists  in  the  different  modes  of  administering  justice  in  each;  ^^ 
the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief     Upon  these,  a^^ 
upon  two  other  accidental  grounds  of  jurisdiction,  which  were  formerly  driv®^^ 
into  those  courts  by  narrow  decisions  of  the  courts  of  law,  viz.,  the  true  ^^ 
♦4371     ^*^'^^*^^*^  ^^  securities  for  money  lent,  and  the  form  and  effect  *of  a  ^'^^ 
J     or  second  use;  upon  these  main  pillars  hath  been  gradually  erected  ^JL 
structure  of  jurisprudence  which  prevails  in  our  courts  of  equity,  and  is  ^i^"^*5^^ 
bottomed  upon  the  same  substantial  foundations  as  the  legal  system  whicb.  *** 
hitherto  been  delineated  in  these  commentaries ;  however  different  they  ^  ^ 
appear  in  their  outward  form,  from  the  different  taste  of  their  architects.  ^ 

1.  And,  first,  as  to  the  mode  of  proof  .  When  facts,  or  their  leading  ci^^^  if 
stances,  rest  only  in  the  knowledge  of  the  party,  a  court  of  equity  appueB  ^^^^ 
to  his  conscience,  and  purges  him  upon  oath  with  regard  to  the  truth  of  ^ 
transaction;  and,  that  being  once  discovered,  the  judgment  is  the  same  in  ^^L^ 
as  it  would  have  been  at  law.  But,  for  want  of  this  discovery  at  law,  the  co^  ij 
of  equity  have  acquired  a  concurrent  jurisdiction  with  every  other  court  ^^g. 
matters  of  account.(jr)  As  incident  to  accounts,  they  take  a  concurrent  /^^ 
nizance  of  the  administration  of  personal  assets,(t)  consequently  of  debt5^  l^cr 

(S)  2  Keb.  US,  ftS6.    Balk.  S97.    0  Mod.  11,  m,  101.  (•)  Rioord  m.  Bettenham,  Tr.  6  Qeo.  HI  B.  R.       ^ 

(*)  2  Atk  280.  (•(  Soe  book  i.  page  76.   Book  IL  pagea  450,  461,  4^' 


((}  De  jure  naturm  oogUan  per  not  aiqu»  cUcere  debemwt ;  of)  See  book  iL  page'  61S. 

4^  jurt  popuU  XoHuaU,  qum  rdieta  tunt  et  tradOa.  Oo.  dt  («)  Ibtd.  604. 

1^.  USyttdealc  (-)  Ibid.  46S. 

(•} See  book!. page 26S.  («)  1  Ott. Ca. 67.  (0  2 P. Wva.  l4l^ 
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des,  the  distribution  of  the  residue,  and  the  conduct  of  executors  and  adminis- 
trator8.(ti)  As  incident  to  accounts,  they  also  take  the  concurrent  jurisdiction 
of  tithes,  and  all  questions  relating  thereto  ;(tt7)  of  all  dealings  in  partner8hip,(a:) 
and  many  other  mercantile  transactions ;  and  so  of  bailimt,  receivers,  factors, 
and  agents.(y)  It  would  be  endless  to  point  out  all  the  several  avenues  in 
human  affairs,  and  in  this  commercial  age,  which  lead  to  or  end  in  accounts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath,  the  courts 
of  equity  have  acquired  a  jurisdiction  over  almost  all  matters  of  fraud  ;(2)  all 
matters  in  the  private  knowledge  of  the  party,  which,  though  concealed,  are 
binding  in  conscience }  and  all  judgments  at  law,  obtained  throug;h  such  fraud 
or  concealment.  And  this,  notby  *impeaching  or  reversing  the  judg-  r^^oo 
ment  itself,  but  by  prohibiting  the  plaintiff  from  taking  any  advantage  ^ 
of  a  judgment  obtamed  by  suppressine:  the  truth  ;(a)  and  which,  had  the  same 
fisusts  appeared  on  the  trial  as  now  are  discovered,  he  would  never  have  attained 
at  aU.« 

2-  As  to  tbe  mode  of  trial.  This  is  by  interrogatories  administered  to  the 
-witnesses,  upon  which  their  depositions  are  taken  in  writing,  wherever  they 
happen  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country,  and  the 
witnesses  reside  upon  the  spot ;  if,  in  causes  arising  in  England,  the  witnesses 
are  abroad,  or  shortly  to  leave  the  kingdom ;  or  if  witnesses  residing  at  home 
are  aged  or  infirm ;  any  of  these  cases  lavs  a  ground  for  a  court  of  equity  to 
grant  a  commission  to  examine  them,  and  (m  consequence^  to  exercise  the  .same 
jurisdiction,  which  might  have  been  exercised  at  law,  if  the  witnesses  could 
probably  attend. 

3.  With  respect  to  the  mode  of  relief.  The  want  of  a  more  specific  remedy, 
than  can  be  obtained  in  the  courts  of  law,  gives  a  concurrent  jurisdiction  to  a 
court  of  equity  in  a  great  variety  of  cases.  To  instance  in  executory  agree- 
ments. A  court  of  equity  will  compel  them  to  be  carried  into  strict  execution,(6) 
unless  where  it  is  improper  or  impossible :  instead  />f  giving  damages  for  their 
non-performance.  And  hence  a  fiction  is  established,  that  what  ought  to  be  done 
shall  be  considered  as  being  actually  done,(<;)  and  shall  relate  back  to  the  time 
when  it  ought  to  have  been  done  originally :  and  this  fiction  is  so  closely  pur- 
sued through  all  ijbs  consequences,  that  it  necessarily  branches  out  into  many 
rules  of  jurisprudence,  which  form  a  certain  regular  system.  So  of  waste,  and 
other  similar  injuries,  a  court  of  equity  takes  a  concurrent  cognizance,  in  order 
to  prevent  tbem  by  iiyunction.(rf)  Over  questions  that  may  be  tried  at  law,  in 
a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a  '^'jurisdiction,  rn^Aoq 
to  prevent  the  expense  and  vexation  of  endless  litigations  and  suits.  («)    1- 

(•)  2  Cha.  Ca.  152.  («)  8  P.  Wmi.  148.   Tear-Book,  22  Edw.  17. 87,  pi.  2L 

(»)  1  Bq.  Gk  Abr.  307.  (*)  Bq.  Oa.  Abr.  10. 

(•)  2  Vera.  277.  («)  8  P.  Wma.  216. 

(v)IbUL688.  (^  1  Cha.  Rep.  14.   2  Cha.  Oa.  82. 

(«)  2  Cha.  Ga.  4eu  (•)  1  Vera.  80R.  Preo.  Cha.  261.  IP.  Wnu.  072.  Stra.  401 

•  One  material  difference  between  a  court  of  equity  and  a  court  of  law  as  to  the  mode 
of  proof  is  thus  described  by  lord  chancellor  Eldon : — "  A  defendant  in  a  court  of  equity 
baa  the  protection  arising  from  his  own  conscience  in  a  degree  in  which  the  law  does  not 
affect  to  give  him  protection.  If  he  positively,  plainly,  and  precisely  denies  the  assei^ 
tion,  and  one  witness  only  proves  it  as  positively,  clearly,  and  precisely  as  it  is  denied, 
and  there  is  no  circumstfuice  attaching  credit  to  the  assertion,  overbalancing  the  credit 
due  to  the  denial  as  a  positive  denial,  a  court  of  equity  will  not  act  upon  the  testimouy 
of  that  witness.  Not  so  at  law.  There  the  defendant  is  not  heard.  One  witness  proves 
the  case;  and,  however  strongly  the  defendant  may  be  inclined  to  deny  it  ripon  oath, 
tbere  must  be  a  recovery  against  him."    6  Ves.  Jr.  184. — Christian. 

'  It  is  not  correct  that  where  a  court  of  equity  will  grant  a  commission  to  examine  wit- 
nesses, whose  attendance  cannot  be  procured  to  give  testimony  in  a  court  of  common 
law,  it  will  in  such  case  also  grant  relief.  For  though  it  is  very  usual  to  file  a  bill  pray- 
ing a  discovery,  and  that  a  commission  may  be  issued  to  examine  witnesses  who  live 
abroad,  no  doubt  can  be  entertained  that  if  the  bill  proceeded  to  pray  relief,  and  that 
relief  was  such  as  a  court  of  law  was  fully  competent  to  administer,  a  demurrer  to  th45 
bill  would  hold,  unless  it  was  a  case  where  the  courts  exercise  a  concurrent  jurisdiction. — 
Cbristian. 
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In  various  kinds  of  frauds  it  assumes  a  concurrent(/)  jurisdiction^  not  only  for 
the  sake  of  a  discovery,  but  of  a  more  extensive  and  specific  relief:  as  by  set- 
ting aside  fraudulent  deeds,(^)  decreeing  reconveyances,(A)  or  directing  an  abso- 
lute convevance  merely  to  stand  as  a  secnritv.(t)  And  thus,  lastly,  for  the  sake 
of  a  more  beneficial  and  complete  relief  by  decreeing  a  sale  of  lands,(/r)  a  court 
of  equity  holds  plea  of  all  debts,  encumbrances,  and  charges  that  may  affect  it 
or  issue  thereout. 

'  4.  The  true  construction  of  securities  for  money  lent  is  another  fountain  of 
jurisdiction  in  courts  of  equity.  When  they  held  the  penalty  of  a  bond  to  be 
the  form,  and  that  in  substance  it  was  only  as  a  pledge  to  secure  the  repayment 
of  the  sum  bona  fide  advanced,  with  a  proper  compensation  for  the  use,  they  laid 
the  foundation  of  a  regular  series  of  determinations,  which  have  settled  the 
doctrine  of  personal  pledges  or  securities,  and  are  equally  applicable  to  mort- 
gages of  real  property.  The  mortgagor  continues  owner  of  the  land,  the  mort- 
gagee of  the  money  lent  upon  it ;  out  this  ownership  is  mutually  transferred, 
and  the  mortgagor  is  barred  from  redemption  if,  when  called  upon  by  the  mort- 
gagee, he  does  not  redeem  within  a  time  limited  by  the  court  j  or  he  may  when 
out  of  possession  be  barred  by  length  of  time,  by  analogy  to  the  statute  of 
limitations. 

5.  The  form  of  a  trust,  or  second  use,  gives  the  courts  of  equity  an  exclusive 
jurisdiction  as  to  the  subject-matter  of  all  settlements  and  devises  in  that  form, 
and  of  all  the  long  terms  created  in  the  present  complicated  mode  of  convey- 
ancing. This  is  a  very  ample  source  of  jurisdiction :  out  the  trust  is  governed 
♦4401  ^^  ^^^  nearly  the  same  rules,  as  would  govern  the  estate  in  a  court  of 
^  law,(Z)  if  no  trustee  was  interposed :  and  *by  a  re^lar  positive  system 
established  in  the  courts  of  equity,  the  doctrine  of  trusts  is  now  reduoed  to  as 
great  a  certainty  as  that  of  legal  estates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds  of  the  jurisdiction 
at  present  exercised  in  our  courts  of  equity :  which  difibr,  we  see,  very  con- 
siderably from  the  notions  entertained  by  strangers,  and  even  by  those  courts 
themselves  before  they  arrived  to  maturity;  as  appears  from  the  principles  laid 
down,  and  the  jealousies  entertained  of  their  abuse,  by  our  early  juridical  writers 
cited  in  a  former  page  ;(m)  and  which  have  been  implicitly  received  and  handed 
down  by  subsequent  compilers,  without  attending  to  those  gradual  accessions 
and  derelictions,  by  whicn  in  the  coarse  of  a  century  this  mighty  river  hath 
imperceptibly  shifted  its  channel.  Lambard  in  particular,  in  the  reign  of  queen 
Ehzabetn,  lays  it  tlown,(n)  that  <^  equity  should  not  be  appealed  unto,  but  only 
in  rare  and  extraordinaiy  matters :  and  that  a  good  chancellor  will  not  arrogate 
authority  in  every  complaint  that  shall  be  brought  before  him  upon  whatsoever 
suggestion  :  and  thereby  both  overthrow  the  authority  of  the  courts  of  common 
law,  and  bring  upon  men  such  a  confusion  and  uncertainty,  as  hardlv  any  man 
should  know  how  or  how  long  to  hold  his  own  assured  to  him.''  And  certainly, 
if  a  court  of  equitv  were  stiU  at  sea,  and  floated  upon  the  occasional  opinion 
which  the  judge  who  happ^ied  to  preside  might  entertain  of  conscience  in  every 
particular  case,  the  inconvenience  that  woufi  arise  from  this  uncertainty  would 
oe  a  worse  evil  than  any  hardship  that  could  follow  from  rules  too  strict  and  in- 
flexible. Its  powers  would  have  become  too  arbitrary  to  have  been  endured  in 
a  country  like  this,ro)  which  boasts  of  being  governed  in  all  respects  by  law  and 
not  by  will.  But  smce  the  time  when  Lambard  wrote,  a  set  or  great  and  emi- 
nent lawyers,(^)  who  have  successively  held  the  great  seal,  have  by  degrees 
erected  the  system  of  relief  administered  by  a  court  of  equity  into  a  regular 
*44n  ^i*^^^^^®?  which  cannot  be  attained  without  8tudy  and  experience,  any, 
-'  more  than  the  science  of  law :  but  from  which,  when  understood,  it  may 
be  known  what  remedy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of  suit, 
«9  readily  and  with  as  much  precision  in  a  court  of  equity  as  in  a  court  of  law. 

(/)2P.WiiM.160.  («)  2  P.  Wmn.  ftlfi,  668,  e». 

(#)lVern.32.   lP.Wais.230.  H^e©  P«g«  *«. 

(*)  1  Vera.  287 .  (»)  >l  w^«iv n.  71, 78. 

(<)  2  Vera.  M.  M  2  P.  Wns.  «f  6,  688. 

(«)l£4.Cft.Alir.S87.  (p)  8m  iMgM  H  U»  M' 
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It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and  justice,  that 
each  court  would  as  far  as  possible  follow  the  other,  in  the  oest  and  most  efifectual 
rales  for  attaining  those  desirable  ends.  It  is  a  maxim  that  equity  follows  the 
law^  and  in. former  days  the  law  had  not  scrupled  to  follow  even  that  equity 
which  was  laid  down  by  the  clerical  chancellors.  Every  one  who  is  conversant 
in  our  antient  books,  knows  that  many  valuable  improvements  in  the  state  of 
our  tenures  (especially  in  leaseholds(g)  and  copyholds)(r)  and  the  forms  of  ad- 
ministering justice,(a)  have  arisen  from  this  single  reason,  that  the  same  thing 
was  constantly  effected  by  means  of  a  subpcsna  in  the  chancery.  And  sure  there 
eaonot  be  a  greater  solecism,  than  that  in  two  sovereign  independent  courts 
established  in  the  same  country,  exercising  concurrent  jurisdiction,  and  over  the 
same  subject-matter,  there  should  exist  m  a  single  instance  two  different  rules 
of  property,  clashing  with  or  contradicting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  go  further 
into  this  natter.  I  have  been  tempted  to  go  so  far,  because  strangers  are  apt 
to  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded  expressions 
to  be  met  with  in  the  best  of  our  writers ;  and  thence  to  form  erroneous  ideas 
of  the  separate  jurisdictions  now  existing  in  England,  but  which  never  were 
separatea  in  any  other  country  in  the  universe.  It  hath  also  afforded  me  an 
opportunity  to  vindicate,  on  the  one  hand,  the  justice  of  our  '^'courts  of  riHAAo 
law  from  being  that  harsh  and  illiberal  rule,  which  many  are  too  ready  ■- 
to  suppose  it;  and,  on  the  other,  the  justice  of  our  courts  of  equity  from  being 
the  result  of  mere  arbitrary  opinion,  or  an  exercise  of  dictatorial  power,  whicn 
rides  over  the  law  of  the  land,  and  corrects,  amends,  and  controls  it  by  the  loose 
and  fluctuating  dictates  of  the  conscience  of  a  single  judge.  It  is  now  high  time 
to  proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and  thus  under- 
stood.* 

The  first  commencement  of  a  suit  in  chancery  is  by  preferring  a  bill  to  the 
lord  chancellor,  in  the  style  of  a  petition ;  <<  humbly  complaining  showeth  to 
your  lordship  your  orator  A  B,  that,"  &c.  This  is  in  the  nature  of  a  declaration 
at  common  law,  or  a  libel  and  allegation  in  the  spiritual  courts :  setting  forth 
the  circumstances  of  the  case  at  length,  as,  some  fraud,  trust,  or  hardship;  '4n 
tender  consideration  whereof,"  (which  is  the  usual  language  of  the  bill,)  "and 
for  that  your  orator  is  wholly  without  remedy  at  the  common  law,"  relief  is 
thereibre  prayed  at  the  chancellor's  hands,  and  also  process  of  subpcsna  against 
the  defendant,  to  compel  him  to  answer  upon  oath  to  all  the  matter  charged  in 
the  bilL  And,  if  it  be  to  quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop 
proceedings  at  law,  an  injunction  is  also  prayed,  in  the  nature  of  an  interdietum 
Dj  the  civil  law,  commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned  in 
interest,  before  the  court;  otherwise  no  decree  can  be  made  to  oind  them;  and 
must  be  signed  by  counsel,  as  a  certificate  of  its  decency  and  proprietv-  For  it 
must  not  contain  matter  either  scandalous  or  impertinent:  if  it  does,  tne  defend- 
ant may  refhse  to  answer  it,  till  such  scandal  or  impertinence  is  expunged,  which 
is  done  upon  an  order  to  refer  it  to  one  of  the  officers  of  the  court,  called  a  master 
in  chancery;  of  whom  there  are  in  number  twelve,  including  the  master  of  the 
rolls,  all  of  whom,  so  late  as  the  rei^  of  queen  Elizabeth,  were  commonly  doctors 


of  the  civil  *law.(5)    The  master  is  to  examine  the  propriety  of  the  bill : 


[*443 


and  if  he  reports  it  scandalous  or  impertinent,  such  matter  must  be  struck 

out,  and  the  defendant  shall  have  his  costs;  which  ought  of  right  to  be  paid  by 

the  counsel  who  signed  the  bill. 

When  the  bill  is  filed  in  the  office  of  the  six  clerks,  (who  originally  were  all 
in  orders;  and  therefore,  when  the  constitution  of  the  court  began  to  alter,  a 
hw(t)  was  made  to  permit  them  to  marry,)  when,  I  say,  the  bm  is  thus  filed, 

rv)  QQb.  of  EUectment,  2.   2  Bac  Abr.  160.  (•)  Smlih's  Oommonw.  b.  ii.  c.  12. 

h  firo.  Abr.  tit.  Unatd  per  copie.   10  Litt.  {  77.  (*)  Stat  14  A  15  Hen.  Yin.  c  8. 

[•)  See  posa  200. 

*  Very  important  alterations  have  been  made  in  the  whole  process  and  proceediDgs  in 
ehancery  by  the  statute  15  &  16  Vict.  c.  86.— Shabswooo. 
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if  an  injunction  be  prayed  therein,  it  may  be  bad  at  various  stages  of  the  cnuse, 
according  to  the  circumstances  of  the  case.*  If  the  bill  be  to  stay  execution 
upon  an  oppressive  judgment,  and  the  defendant  does  not  ^ut  in  his  answer 
within  the  stated  time  aflowed  by  the  rules  of  the  court,  an  injunction  will  issue 
of  course ;  and,  when  the  answer  comes  in,  the  injunction  can  only  be  continued 
upon  a  sufficient  ground  appearing  from  the  answer  itself.  But  if  an  injunction 
be  wanted  to  stay  waste,  or  other  injuries  of  an  equallv  urgent  nature,  then 
upon  the  filing-  of  the  bill,  and  a  proper  case  supported  by  affidavits,  the  court 
will  grant  an  injunction  immediately,  to  continue  till  the  defendant  has  put  in 
his  answer,  and  till  the  court  shall  make  some  iurther  order  concerning  it :  and 
when  the  answer  comes  in,  whether  it  shall  then  be  dissolved  or  continued  till 
the  hearing  of  the  cause,  is  determined  by  the  court  upon  argument,  drawn 
from  considering  the  answer  and  affidavit  together. 

But,  upon  common  bills,  as  soon  as  they  are  filed,  process  oisuhposna  is  taken 
out :  which  is  a  writ  commanding  the  defendant  to  appear  and  answer  to  the 
bill,  on  pain  of  lOOZ.  But  this  is  not  all ;  for  if  the  defendant,  on  service  of  the 
suhposna,  does  not  appear  within  the  time  limited  by  the  rules  of  the  court,  and 
plead,  demur,  or  answer  to  the  bill,  he  is  then  said  to  be  in  contempt;  and  the 
respective  processes  of  contempt  are  in  successive  order  awarded  against  hiin. 
♦4441  "^^^  ^™*  ^^  which  is  an  attachment,  which  is  a  writ  *in  the  nature  of  a 
->  capias,  directed  to  the  sheriff,  and  commanding  him  to  attach,  or  take 
up,  the  defendant,  and  bring  him  into  court.  If  the  sheriff  returns  that  the 
defendant  is  non  est  inventus,  then  an  attachment  wUh  proclamations  issues;  which, 
besides  the  ordinary  form  of  attachment,  directs  the  sheriff,  that  he  cause  public 
proclamations  to  be  made,  throughout  the  county,  to  summon  the  defendant, 
upon  his  allegiance,  personally  to  appear  and  answer.  If  this  be  also  returned 
with  a  non  est  inventus,  and  he  still  stands  out  in  contempt,  a  commission  of  rebd- 
lion  is  awarded  against  him,  for  not  obeying  the  king's  proclamations  according 
to  his  allegiance ;  and  four  commissioners  therein  named,  or  any  of  them,  are 
ordered  to  attach  him  wheresoever  he  may  be  found  in  Qreat  Britain,  as  a  rebel 
and  contemner  of  the  king's  laws  and  government,  by  refusing  to  attend  his 
sovereign  when  thereunto  required :  since,  as  was  be&re  observed,(w)  matters 
of  equity  were  originally  determined  bv  the  king  in  person,  assisted  by  his 
council ;  though  that  business  is  now  devolved  upon  his  chancellor.  If  upon 
this  commission  of  rebellion  a  non  est  inventus  is  returned,  the  court  then  sends 
a  serjeant-at-arms  in  quest  of  him ;  and  if  he  eludes  the  search  of  the  serjeant 
also,  then  a  sequestration  issues  to  seize  all  his  personal  estate,  and  the  profits 
pf  his  real,  and  to  detain  them,  subject  to  the  order  of  the  court.  Sequestra- 
tions were  first  introduced  by  Sir  iNicholas  Bacon,  lord  keeper  in  the  reign  of 
queen  Elizabeth ;  before  which  the  court  found  some  difficulty  in  enforcing  its 

Erocess  and  decree8.(t;)  After  an  order  for  a  sequestration  issued,  the  plaintiff's 
ill  is  to  be  taken  pro  confesso,  and  a  decree  to  be  made  accordingly.  So  that 
the  sequestration  does  not  seem  to  be  in  the  nature  of  process  to  bring  in  the 
defendant,  but  onlv  intended  to  enforce  the  performance  of  the  decree.  Thus 
much  if  the  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  committed 
to  the  Fleet  or  other  prison  till  he  puts  in  his  appearance  or  answer,  or  per- 
*4451  ^<^"^8  '^^^^^^'^^r  ^Ise  this  *process  is  issued  to  enforce,  and  also  clears 
^  his  contempts  by  paying  the  costs  which  the  plaintiff  has  incurred 
thereby.  For  the  same  kind  of  process  (which  was  also  the  process  of  the 
court  of  star-chamber  till  its  dissolution)^!^)  is  issued  out  in  all  sorts  of  con- 
tempts during  the  progress  of  the  cause  if  the  parties  in  any  point  refuse  or 
neglect  to  obey  the  order  of  the  court. 

(«)  Page  50.  (•)  1  Yern.  421.  («)  18  Ryxn.  Feed.  106. 

•  An  injunction  in  the  court  of  exchequer  stays  all  further  proceedings,  in  whatever 
stage  the  cause  may  be;  but  in  chancery,  if  a  declaration  be  delivered,  the  partv  may 
proceed  to  judgment  notwithstanding  an  iiyunction,  and  execution  is  only  stayed ;  but 
if  no  declaration  has  been  delivered,  all  proceedings  at  law  are  restrained.  3  Woodd.  411. 

— A^HEISTIAN. 
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The  process  against  a  body  corporate  is  by  distringas^  to  distrain  thOii^  by 
their  goods  and  chattels,  rents  and  profits,  till  they  shall  obey  the  summons  o. 
directions  of  the  court.  And  if  a  peer  is  a  defendant,  the  lord  chancellor  sends 
a  letter  missive  to  him  to  request  nis  appearance,  together  with  a  copy  of  the 
bill ;  and  if  he  neglects  to  appear,  then  he  may  be  served  with  a  subpcsna  ;  and 
if  he  continues  stiU  in  contempt,  a  sequestration  issues  out  immediately  against 
his  lands  and  goods,  without  any  of  the  mesne  process  of  attachments,  &c., 
which  are  directed  only  against  the  person,  and  therefore  cannot  affect  a  lord 
of  parliament.  The  same  process  issues  against  a  member  of  the  house  of 
commons,  except  only  that  the  lord  chancellor  sends  him  no  letter  missive. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  after  the 
service  of  the  subpoenaj  for  then  the  contempt  begins ;  otherwise  he  is  not  pre- 
sumed to  have  notice  of  the  bill )  and  therefore  by  absconding  to  avoid  the 
stibpcsna  a  defendant  might  have  eluded  justice,  till  the  statute  5  Geo.  II.  c.  25, 
which  enacts  that  where  the  defendant  cannot  be  found  to  be  served  with 
process  of  subfcsna,  and  absconds  (as  is  believed)  to  avoid  being  served  there- 
with, a  day  shall  be  appointed  him  to  appear  to  the  bill  of  the  plaintiff,  which 
is  to  be  inserted  in  the  London  gazette,  read  in  the  parish  church  where  the 
defendant  last  lived,  and  fixed  up  at  the  royal  exchange  -,  and,  if  the  defendant 
doth  not  appear  upon  that  day,  the  bill  shall  be  taken  jpro  confesso. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy  of  the  bill,  he  is  next 
to  demur y  plead,  or  answer. 

*A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  demurrer  in  t-^aar 
law,  beinff  an  appeal  to  the  judgment  of  the  court,  whether  the  defend-  ^ 
ant  shall  be  bound  to  answer  the  plaintiff's  bill;  as  for  want  of  sufficient  matter 
of  equity  therein  contained;  or  where  the  plaintiff,  upon  his  own  showing,  ap- 
pears to  have  no  right ;  or  where  the  bill  seeks  a  discovery  of  a  thing  which 
may  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any  criminal  mis- 
behaviour. For  any  of  these  causes  a  defendant  may  demur  to  the  bill.  And 
if,  on  demurrer,  the  defendant  prevails,  the  plaintiff's  bill  shall  be  dismissed : 
if  the  demurrer  be  overruled,  the  defendant  is  ordered  to  answer.*^ 

A  plea  may  be  either  to  the  jurisdiction,  showing  that  the  court  has  no  cog- 
nizance of  the  cause,  or  to  the  person,  showing  some  disability  in  the  plaintiff, 
as  by  outlawry,  excommunication,  and  the  like:  or  it  is  in  bar;  showing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an  act  of  parliament,  a 
fine,  a  release,  or  a  former  decree.  And  the  truth  of  this  plea  the  defendant  is 
bound  to  prove,  if  put  upon  it  bjr  the  plaintiff.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may  plead  as  to  part,  demur 
as  to  part,  and  answer  to  the  residue.  But  no  exceptions  to  formal  minutice  in 
the  pleadings  will  be  here  allowed  j  for  the  parties  are  at  liberty,  on  the  dis- 
covery of  any  errors  in  form,  to  amend  them.(a;) 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's  bill.  It  is 
given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress ;  out  where  there  are 
amicable  defendants,  their  answer  is  usually  taken  without  oath,  by  consent  of 
the  plaintiff.  This  method  of  proceeding  is  taken  from  the  ecclesiastical  courts, 
Hko  the  rest  of  the  practice  in  chancery;  for  there,  in  almost  every  case,  the 

§  lain  tiff  may  demana  the  *oath  of  his  adversary  in  supply  of  proof     r*447 
'ormerly  this  was  done  in  those  courts  with  compurgators,  in  the  man-    ^ 
ner  of  our  waging  of  law ;  but  this  has  been  long  disused ;  and  instead  of  it  the 

§  resent  kind  of  purgation,  by  the  single  oath  of  the  party  himself,  wis  intro- 
uced.  This  oath  was  made  use  of  in  the  spiritual  courts,  as  well  in  ciiininal 
cases  of  ecclesiastical  cognizance  as  in  matters  of  civil  right ;  and  it  was  then 
usually  denominated  the  oath  ex  officio :  whereof  the  high  commission  court  in 

(»)  JSn  oed  couH  <U  ehaunceriey  htme  n«  Mrra  praudice     mmi  ex  rigort  juris.    D^verxytd  de$  eourUSf  edit.  1534,  foL 
r^tr  9nn  mitpUilging  nu  pur  dffaut  de  fornufy  m«  soUmque     296,  297.   Bro.  Abr.  tit.  Juritdidionj  60. 
it  veryie  del  maier,  oar  U  doit  agurder  ulonque  consdenSf  el 

'•  If  a  demurrer  be  overruled,  the  defendant  may  at  the  hearing  demur  ore  tenus, 
though  not  where  he  pleads  to  the  bill.  1  Sim.  &  8tu.  227 ;  et  vid,  Mitf.  Pi,  178,  et  seq,^ 
Chitty. 
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particular  made  a  most  extravagant  and  illegal  use ;  forming  a  court  of  inqui- 
sition, in  which  all  persons  were  obliged  to  answer  in  cases  of  bare  suspicion, 
if  the  commissioners  thought  proper  to  proceed  against  them  ex  officio  for  any 
supposed  ecclesiastical  enormities.  But  when  the  high  commission  court  was 
abolished  by  statute  16  Car.  I.  c.  11,  this  oath  ex  officio  was  abolished  with  it; 
and  it  is  also  enacted,  by  statute  13  Car.  II.  st.  1,  c.  12,  <<  that  it  shall  not  be 
lawful  for  any  bishop  or  ecclesiastical  judge  to  tender  to  any  person  the  oath 
ex  officio,  or  any  other  oath,  whereby  the  party  may  be  charged  or  compelled  to 
confess,  accuse,  or  purge  himself  of  any  criminal  matter."  But  this  does  not 
extend  to  oaths  in  a  civil  suit;  and  therefore  it  is  still  the  practice,  both  in  the 
spiritual  courts  and  in  equity,  to  demand  the  personal  answer  of  the  party  hinv* 
self  upon  oath.  Yet  if  in  the  bill  any  question  be  put  that  tends  to  the  disco- 
very of  any  crime,  the  defendant  may  thereupon  demur,  as  was  before  observed, 
and  may  refuse  to  answer. 

If  the  defendant  lives  within  twenty  miles  of  London,  he  must  be  sworn 
before  one  of  the  masters  of  the  court :  if  farther  oflf,  there  may  be  a  dedimus 
potestatemj  or  commission  to  take  his  answer  in  the  country,  where  the  commiB- 
sioners  administer  him  the  usual  oath ;  and  then,  the  answer  bein^  sealed  up, 
either  one  of  the  commissioners  carries  it  up  to  the  court,  or  it  is  sent  bv  a 
messenger,  who  swears  he  received  it  from  one  of  the  commissioners,  and  tKat 
the  same  has  not  been  opened  or  altered  since  he  received  it.  An  answer  must 
^448 1  ^^  signed  by  counsel,  and  must  either  deny  or  confess  all  the  ^material 
J  parts  of  the  bill ;  or  it  may  confess  and  avoid,  that  is,  justify  or  palliato 
the  facts.  If  one  of  these  is  not  done,  the  answer  may  be  excepted  to  for 
insufficiency,  and  the  defendant  be  compelled  to  put  in  a  more  sufficient  answer. 
A  defendant  cannot  pray  any  thing  in  this  his  answer  but  to  be  dismissed  the 
court ;  if  he  has  any  relief  to  pray  against  the  plaintiff^  he  must  do  it  by  an 
original  bill  of  his  own,  which  is  called  a  cross-bill. 

After  answer  put  in,  the  plaintiff  upon  payment  of  costs  may  amend  his  bill, 
either  by  adding  new  parties,  or  new  matter,  or  both,  upon  the  new  lights  given 
him  by  the  defendant ;  and  the  defendant  is  obliged  to  answer  afresn  to  such 
amended  bill.  But  this  must  be  before  the  plaintiff  has  replied  to  the  defend- 
ant's answer,  whereby  the  cause  is  at  issue ;  for  afterwards,  ii  new  matter  arises, 
which  did  not  exist  before,  he  must  set  it  forth  by  a  supplemental-biU.  There 
may  be  also  a  bill  of  revivor  when  the  suit  is  abated  by  the  death  of  any  of  the 
parties ;  in  order  to  set  the  proceeding  again  in  motion,  without  which  they 
remain  at  a  stand.  And  there  is  likewise  a  bill  of  interpleader;  where  a  person 
who  owes  a  debt  or  rent  to  one  of  the  parties  in  suit,  but,  till  the  determination 
of  it,  he  knows  hot  to  which,  desires  that  they  may  interplead,  that  he  may  be 
safe  in  the  payment.  In  this  last  case  it  is  usual  to  order  the  money  to  be  paid 
into  court  for  the  benefit  of  such  of  the  parties  to  whom  upon  hearing  the  court 
shall  decree  it  to  be  due.  But  this  depends  upon  circumstances ;  and  the  plain- 
tiff must  also  annex  an  affidavit  to  his  biU,  swearing  that  he  does  not  collude 
with  either  of  the  parties." 

If  the  plaintiff  nnds  sufficient  matter  confessed  in  the  defendant's  answer  to 
ground  a  decree  upon,  he  may  proceed  to  the  hearilig  of  the  cause  upon  bill  and 
answer  only.  But  in  that  case  he  must  take  the  defendant's  answer  to  be  true, 
in  every  point.  Otherwise  the  course  is  for  the  plaintiff  to  reply  generally  to 
*4491  answer,  averring  his  bill  to  be  true,  certain,  and  sufficient,  and  the 

J  defendant's  answer  to  be  *directly  the  reverse;  which  he  is  ready  tQ 
prove  as  the  court  shall  award ;  upon  which  the  defendant  rejoins,  averring  the 
like  on  his  side;  which  is  joining  issue  upon  the  facts  in  dispute.  To  prove 
which  facts  is  the  next  concern. 

This  is  done  by  examination  of  witnesses,  and  taking  their  depositions  in 
writing,  according  to  the  manner  of  the  civil  law.  And  for  that  purpose  inter- 
rogatories are  framed,  or  questions  in  writing ;  which,  and  which  only,  are  to  oe 

"  And  must  bring  the  money  (if  any  is  due)  into  court,  op  at  least  offer  to  do  so  by  hi» 
I.Ui.    Prac.  Reg.  39.    Bunb.  303.    Bargard.  Ch  250.    Mitf.  PL  40.— CniTTy. 
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proposed  to,  and  asked  of,  the  witnesses  in  the  cause.  These  interrogatories 
must  be  shoit  and  pertinent :  not  leading  ones ;  (as,  "  did  not  you  see  this  ?  or, 
did  not  you  bear  that  ?")  for  if  they  be  such,  the  depositions  taken  thereoL  will 
be  suppressed  and  not  suffered  to  be  read.  For  the  purpose  of  examining  wit- 
nesses in  or  near  London,  there  is  an  examiner's  office  appointed  -,  but  for  such 
as  live  in  the  country,  a  commission  to  examine  witnesses  is  usually  granted  to 
four  commissioners,  two  named  of  each  side,  or  any  three  or  two  of  them,  to 
take  the  depositions  there.  And  if  the  witnesses  reside  beyond  sea,  a  com- 
mission may  be  had  to  examine  them  there  upon  their  own  oaths,  and  (if  for- 
eigners) upon  the  oaths  of  skil^l  interpreters.  And  it  hath  been  established(y) 
that  the  deposition  of  a  heathen  who  believes  in  the  Supreme  Being,  taken  by 
commission  in  the  most  solemn  manner  according  to  the  custom  of  his  own 
country,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  without 
partiality,  and  not  to  divulge  them  till  published  in  the  court  of  cnancerv ;  and 
their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are  compellable  by  pro- 
cess of  subposna^  as  in  the  courts  of  common  law,  to  appear  and  submit  to  exa- 
mination. And  when  their  depositions  are  taken,  they  are  transmitted  to  the 
court  with  the  same  care  that  the  answer  of  a  defendant  is  sent. 

*If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very  usual  r^i^gQ 
to  file  a  bill  to  perpetaate  the  testimony  of  those  witnesses,  although  no  ^ 
suit  ifi  depending;  for,  it  may  be,  a  man's  antagonist  only  waits  for  the  death 
(»f  some  of  them  to  begin  his  suit.  This  is  most  frequent  when  lands  are  de- 
vised by  will  away  from  the  heir  at  law,  and  the  devisee,  in  order  to  perpetuate 
the  testimony  of  the  witnesses  to  such  will,  exhibits  a  bill  in  chancen^  against 
the  heir,  and  sets  forth  the  will  verbatim  therein,  suggesting  that  the  heir  is  in- 
clined to  dispute  its  validity :  and  then,  the  defendant  having  answered,  they 
proceed  to  issue  as  in  other  cases,  and  examine  the  witnesses  to  the  will ;  after 
which  the  cause  is  at  an  end,  without  proceeding  to  any  decree,  no  relief  being 
prayed  by  the  bill :  but  the  heir  is  entitled  to  his  costs,  even  though  he  contests 
the  will.    This  is  what  is  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesseET  are  examined,  then,  and  not  before,  the  depositionu 
may  be  published,  by  a  rule  to  pass  publication;  after  which  they  are  open  for 
the  inspection  of  all  the  parties,  and  copies  may  be  taken  of  them.  The  cause 
is  then  ripe  to  be  set  down  for  hearing,  which  may  be  done  at  the  procurement 
of  the  nlaintifP,  or  defendant,  before  either  the  lord  chancellor  or  the  master  of 
the  rolls,  according  to  the  discretion  of  the  clerk  in  court,  regulated  by  tho 
nature  and  importance  of  the  suit,  and  the  arrear  of  causes  depending  before 
each  of  them  respectively.  Concerning  the  authority  of  the  master  of  the  rolls, 
to  hear  and  determine  causes,  and  his  general  power  in  the  court  of  chancery, 
there  were  (not  many  years  since)  divers  questions,  and  disputes  very  warmly 
agitated;  to  quiet  which  it  was  declared,  oy  statute  8  Greo.  II.  c.  80,  that  all 
orders  and  decrees  by  him  made,  except  such  aa  by  the  course  of  the  court  were 
appropriated  to  the  great  seal  alone,  should  be  deemed  to  be  valid;  subject 
nevertheless  to  be  discnarged  or  altered  by  the  lord  chancellor,  and  so  as  tney 
shall  not  be  enrolled,  tiU  tne  same  are  signed  by  his  lordship.  Either  ri^A^Y 
party  may  be  subpcsncBd  to  hear  judgment  *on  the  day  so  fixed  for  the  ^ 
hearing;  and  then,  if  the  plaintiff  does  not  attend,  nis  bill  is  dismissed  with 
costs ;.  or,  if  the  defendant  makes  default,  a  decree  will  be  made  against  him, 
which  will  be  final,  unless  he  pays  the  plaintiff's  cost  of  attendance,  and  shows 
good  cause  to  the  contrary  on  a  day  appointed  by  the  court.  A  plaintiff's  bill 
may  also  at  any  time  be  dismissed  for  want  of  prosecution,  which  is  in  the 
nature  of  a  non-suit  at  law,  if  he  suffers  three  terms  to  elapse  without  movin 
forward  in  the  cause. 

When  there  are  cross-causes,  on  a  cross-bill  filled  by  the  defendant  against 
the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to  be  brought 
on  together,  that  the  same  hearing  and  the  same  decree  may  serve  for  both  of 
them.    The  method  of  hearing  causes  in  court  is  usually  this.    The  parties  on 

(V)  Omkhnnd  m.  Barker,  1  Atk.  2L 
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both  sides  appearing  by  their  counsel,  the  plaintiflf's  bill  is  first  opened,  or  briefly 
abridged,  and  the  defendant's  answer  also,  by  the  junior  counsel  on  each  side : 
after  which  the  plaintiff's  leading  counsel  states  the  case  and  the  matters  in 
issue,  and  the  points  of  equity  arising  therefrom :  and  then  such  depositions  as 
are  called  for  by  the  plaintiff  are  read  bv  one  of  the  six  clerks,  and  the  plaintiff 
may  also  read  such  part  of  the  defendant's  answer  as  he  thinks  material  or 
convenient  :(z)  and  after  this  the  rest  of  the  counsel  for  the  plaintiff  make  their 
observations  and  arguments.  Then  the  defendant's  counsel  go  through  the 
same  process  for  him,  except  that  they  may  not  read  any  part  of  his  answer; 
and  the  counsel  for  the  plaintiff  are  heard  in  reply.  When  all  are  heard,  the 
court  pronounces  the  decree,  adjusting  every  point  in  debate  according  to  equity 
and  good  conscience ;  which  decree  l)eing  usually  very  long,  the  minutes  of  it 
are  taken  down,  and  read  openly  in  court  by  the  registrar."  The  matter  of 
costs  to  be  ^ven  to  either  party  is  not  here  held  to  be  a  point  of  right,  but 
♦4521  ^®^®v  discretionary  (by  the  statute  17  Eic.  II.  c.  6)  according  to  the 
-■  circumstances  of  the  case,  as  they  ^appear  more  or  less  favourable  to 
the  partv  vanquished.  And  yet  the  statute  15  Hen.  VI.  c.  4  seems  expressly  to 
direct,  that  as  well  damages  as  costs  shall  be  given  to  the  defendant,  if  wrong- 
fiiUv  vexed  in  this  court. 

GPhe  chancellor's  decree  is  either  interlocutory  or  final.  It  very  seldom  hap- 
pens that  the  first  decree  can  be  final,  or  conclude  the  cause ;  for,  if  any  matter 
of  fact  is  strongly  controverted,  this  court  is  so  sensible  of  the  deficiency  of  trial 
by  written  depositions,  that  it  will  not  bind  the  parties  thereby,  but  usually 
directs  the  matter  to  be  tried  by  jury;  especially  such  important  facts  as  the 
validity  of  a  will,  or  whether  A.  is  the  heir  at  law  to  B.,  or  the  existence  of  a 
modiLS  decimandiy  or  real  and  immemorial  composition  for  tithes.  But,  as  no 
jury  can  be  summoned  to  attend  this  court,  the  fact  is  usually  directed  to  be 
tried  at  the  bar  of  the  court  of  king's  bench,  or  at  the  assizes,  upon  a  feigned 
issue.  For  (in  order  to  bring  it  there,  and  have  the  point  in  dispute,  and  that 
only,  put  in  issue)  an  action  is  brought,  wherein  the  plaintiff  by  a  fiction  de- 
clares that  he  laid  a  wa^er  of  5^.  with  the  defendant  that  A.  was  neir  at  law  to 
B.;  and  then  avers  that  ne  is  so;  and  therefore  demands  the  bl.  The  defendant 
admits  the  feigned  wager,  but  avers  that  A.  is  not  the  heir  to  B. ;  and  thereupon 
that  issue  is  joined,  which  is  directed  out  of  chancery  to  be  tried ;  and  thus  the 
verdict  of  the  jurors  at  law  determines  the  fact  in  the  court  of  equity.  These 
feigned  issues  seem  borrowed  from  the  sponsio  judicialis  of  the  Romans  ;(a)  and 
are  also  frequently  used  in  the  courts  of  law,  by  consent  of  the  parties,  to  de- 
termine some  disputed  rights  without  the  formality  of  pleading,  and  thereby  to 
save  much  time  and  expense  in  the  decision  of  a  cause." 

So,  likewise,  if  a  question  of  mere  law  arises  in  the  course  of  a  cause,  aa 
*4fi3 1  ^^®*^®^  ^y  ^®  words  of  a  will  an  estate  for  life  or  *in  tail  is  created, 
J  or  whether  a  fhture  interest  devised  by  a  testator  shall  operate  as  a  re- 
mainder or  an  executory  devise,  it  is  the  practice  of  this  court  to  refer  it  to  the 
opinion  of  the  judges  of  the  court  of  king's  bench  or  common  pleas,  upon  a  case 
stated  for  that  purpose,^^  wherein  all  the  material  facts  are  admitted,  and  the 

«)  On  a  trial  at  Uw,  if  the  plaintiff  reads  any  part  of  the        (•)  Nota  at  monHo  JutUaalit :  *'  apmtknu  ^nffmie$  d 


defendnnt't  answer,  be  miwt  read  the  whole  of  it ;  for  by  meut  sUf  tpcmdeo  ti  tuut  Ht.    JBt  tu  ipiomie  tpomdesne  tfw*- 

reading  any  of  It  he  shows  a  reliance  on  the  truth  of  the  pen/os,  ni  turn  tU  t  wpondto^  ni  me»u  tU.**    VuU  Heinee.  J<^ 

defendant's  testimony,  and  makes  the  whole  of  his  answer  UquUaL  L  8,  1 10^  {  8,  and  Sigon.  dc  judieiis,  L2L,p.4M, 

eridenoe.  eitai.  ibid. 

""^      .  • 

^^  It  is  not  now  the  practice  for  the  registrar  to  read  the  minutes  of  the  decree  openly 
in  court ;  but  any  party  to  the  suit  may  procure  a  copy  of  them,  and,  if  there  is  any  mis- 
take, may  move  to  have  them  amended.  But  after  a  decree  has  been  drawn  up  and 
entered,  no  errors  in  it  can  be  rectified  on  motion,  or  by  any  other  proceeding  than  by 
rehearing  the  cause. — Christian. 

"  The  consent  of  the  court  ought  also  to  be  previously  obtained ;  for  a  trial  of  a  feigned 
issue  without  such  consent  is  a  contempt,  which  will  authorize  the  court  to  order  the 
proceeding  to  be  stayed.    4  T.  R.  402. — Chitty. 

"  Formerly,  when  a  case  was  heard  before  the  master  of  the  rolls  sitting  in  his  own 
court,  on  which  be  wished  to  have  the  opinion  of  a  court  of  law,  he  direct^  an  action 
to  be  commenced  by  the  parties  in  a  court  of  law,  in  such  a  form  that  the  question  oa 
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point  of  law  is  submitted  to  their  decision ;  who  thereupon  hejir  it  soleianly 
argued  by  counsel  on  both  sides,  and  certify  their  opinion  to  the  chancellor. 
And  upon  such  certificate  the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently  long  ac- 
counts are  to  be  settled,  encumbrances  and  debts  to  be  inquired  into,  and  a 
hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  full  and  sufficient 
justice.  These  matters  are  always,  by  the  decree  on  the  first  hearing,  referred 
to  a  master  in  chancery  to  examine,  which  examinations  frequently  last  for 
years;  and  then  he  is  to  report  the  fact,  as  it  appears  to  him,  to  the  court.  This 
report  may  be  excepted  to,  disproved,  and  overruled;  or  otherwise  is  confirmed, 
and  made  absolute,  by  order  of  the  court. 

When  all  issues  are  tried  and  settled,  and  all  references  to  the  master  ended, 
the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  reserved,  and 
a  final  decree  is  made ;  the  performance  of  which  is  enforced  (if  necessary)  by 
commitment  of  the  person,  or  sequestration  of  the  party's  estate.  And  if  by 
this  decree  either  party  thinks  himself  aggrieved,  he  m&j  petition  the  chancellor 
for  a  rehearing ;  wnether  it  was  heard  before  his  lordship,  or  any  of  the  judges 
Bitting  for  him,  or  before  the  master  of  the  rolls.  For,  whoever  may  have  heard 
the  cause,  it  is  the  chancellor's  decree,  and  must  be  signed  by  him  before  it  is 
enrolled  {(b)  which  is  done  of  course  unless  a  rehearing  be  desired.  Every  pe- 
tition for  a  rehearing  must  be  signed  by  two  counsel  or  character,  usually  such 
as  have  been  concerned  in  the  cause,  (^ertifyin^  that  thev  apprehend  the  cause 
is  proper  to  be  reheard.  And  upon  the  *rehearing,  all  the  evidence  v^a^ 
taken  in  the  cause,  whether  read  oefore  or  not,  is  now  admitted  to  be  ^ 
read ;  because  it  is  the  decree  of  the  chancellor  himself,  who  only  now  sits  to 
hear  reasons  why  it  should  not  be  enrolled  and  perfected ;  at  which  time  all 
omissions  of  either  evidence  or  argument  may  be  supplied. (c)  But,  after  the 
decree  is  once  signed  and  enrolled,  it  cannot  be  reheard  or  rectified  but  by  bill 
of  review,  or  by  appeal  to  the  house  of  lords. 

A  bill  of  review^  may  be  had  upon  apparent  error  in  judgment  appearing  on 
the  face  of  the  decree ;  or,  by  special  leave  of  the  court,  upon  oath  made  of  the. 
discovery  of  new  matter  or  evidence,  which  could  not  possibly  be  had  or  used 
at  the  time  when  the  decree  passed.  But  no  new  evidence  or  matter  then  in 
the  knowledge  of  the  parties,  and  which, might  have  been  used  before,  shall  be 
a  sufficient  ground  for  a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  the  dernier  resort 
of  the  subject  who  thinks  himself  aggrieved  by  an  interlocutory  order  of  final, 
determination  in  this  court;  and  it  is  effected  by  petition  to  the  house  of  peers, 
and  not  by  vyrit  of  error,  as  upon  judgments  at  common  law.  This  jurisdiction 
is  B&id(d)  to  have  begun  in  18  Jac.  I.,  and  it  is  certain  that  the  first  petition, 
which  appears  in  the  records  of  parliament,  was  preferred  in  that  year;(e)  and 
that  the  first  which  was  heard  and  determined  (though  the  name  of  appeal  was 
then  a  novelty)  was  presented*  in  a  few  months  after ;(/)  both  levelled  against 
the  lord  chancellor  Bacon  fbr  corruption  and  other  misbehaviour.  It  was  after- 
wards warmly  controverted  by  the  house  of  commons  in  the  reign  of  Charles 
the  Second.(^)    But  this  dispute  is  now  at  rest  :(A)  it  being  obvious  to  the  reason 

(»)  Stat.  8  Geo.  in.  0.89.    See  p.  460.  (/)  Uiid.  8, 11, 12  Dec  lezi. 

(•)  Gilb.  Rep.  151, 152.  (f)  Com.  Jour.  19  Nor.  1675,  Ac. 

M  Com.  Jour.  18  Mar.  1704.  (*)  Show.  Pari  0.  81. 
(•)  Lords'  Joor.  28  Mar.  1620. 

which  he  had  a  doubt  might  be  decided  in  that  suit,  and  he  suspended  his  decree  till  the 
court  of  law  had  given  its  judgment.  It  appears  that  the  first  case  sent  from  the  rolls 
to  the  King's  Bench  is  in  6  T.  R.  313,  where  lord  Kenyon  says,  **  I  believe  that  there  is 
no  instance  in  which  this  court  ever  certified  their  opinion  on  a  case  sent  here  firom  the 
master  of  the  rolls.  In  Colson  vs,  Colsou  it  waa  refused ;  but  I  think  it  was  an  idle 
formahty,  and  I  shall  feel  no  reluctance  in  certifying  in  such  cases,  because  I  think  it  is 
convenient  to  the  suitors  of  that  court." — Christian. 

"  A  bill  of  review  is  only  necessary  where  a  decree  is  signed  and  enrolled.  Mitf.  PI 
71.  It  cannot  be  brought  after  twenty  years.  Id.  69.  1  Bro.  P.  C.  95.  5  Bro.  P.  C.  460 
6  Bro.  P.  C.  395.— Chitty. 
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of  all  mankind,  that,  when  the  courts  of  equity  became  principal  tribuDals  for 
*4561  ^®^i^^°g  causes  of  property,  a  revision  of  their  *aecrees  (bv  way  of  ap- 
-■  peal)  became  equally  necessary  as  a  writ  of  error  from  the  judgment 
of  a  court  of  law.  And,  upon  the  same  principle,  from  decrees  of  the  chancellor 
relating  to  the  commissioners  for  the  (ussolution  of  chauntries,  &c.,  under  the 
statute  87  Hen.  YIII.  c.  4,  (as  well  as  for  charitable  uses  under  the  statute  43 
Bliz.  c.  4,)  an  appeal  to  the  king  in  parliament  was  always  unquestionably 
allowed.(i)  But  no  new  evidence  is  admitted  in  the  house  of  lords  upon  any 
account;  this  being  a  distinct  jurisdiction  :(k)  which  differs  it  very  considerably 
from  those  instances,  wherein  the  same  jurisdiction  revises  and  corrects  its  own 
acts,  as  in  rehearings  and  bills  of  review.  For  it  is  a  practice  unknown  to  our 
law,  (though  constantly  followed  in  the  spiritual  courts,)  when  a  superior  court 
is  reviewing  the  sentence  of  an  inferior,  to  examine  the  justice  of  the  former 
decree  by  evidence  that  was  never  produced  below.  And  thus  much  for  the 
general  method  of  proceeding  in  the  courts  of  equity. 

(0  Duke't  Charltai:«  Uim%  88.  (•)  Qllb.  Rep.  U6»  16«. 
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No.  I. 

PROCEEDINGS  ON  A  WRIT  OF  RIGHT  PATENT. 

No.  L 
SxcT.  1.    Writ  ov  Right  Patint  in  the  Court  Babon.  v  ^  ^ 

Grorox  the  Second,  by  the  grace  of  €k>d,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  Willoughby,  earl  of 
Abingdon,  sreeting.  We  command  you  that  without  delay  you  hold  full 
right  to  William  itent,  Esi^uire,  of  one  messuage  and  twenty  acres  of  land, 
with  the  appurtenances,  in  Dorchester,  which  he  claims  to  hold  of  you 
by  the  free  service  of  one  penny  yearly  in  lieu  of  all  services,  of  which 
iQchard  Allen  deforces  him.  And  unless  you  do  so,  let  the  sheriff  of 
Oxfordshire  do  it,  that  we  no  longer  hear  complaint  thereof  for  defect  of 
right.  Witness  ourself  at  Westminster,  the  twentieth  day  of  August,  in  the 
thirtieth  year  of  our  reign. 

Hedge,  of  proeeeution.    {S^JJ'eo.. 

Srct.  2.    Writ  ov  Tolt,  to  rrkotr  it  into  thr  Countt  Court. 

C^ARLRS  Morton,  Esbuire,  sheriff  of  Oxfordshire,  to  John  Long,  bailiff- 
errant  of  our  Lord  the  King  and  of  myself,  greeting.  Brcausr  by  the  com- 
plaint of  William  Kent,  Esquire,  personally  present  at  my  county  court,  to 
wit,  on  Monday,  the  sixth  day  of  September,  in  the  thirtieth  year  of  the 
reign  of  our  Lord  Grorgr  the  Second,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  at  Oxford, 
in  the  shirehouse  there  holden,  I  am  informed,  that  although  he  him- 
self the  writ  of  our  said  Lord  the  King  of  right  patent  directed  to  Wil- 
looffhby,  earl  of  Abingdon,  for  this  that  *he  should  hold  full  right  to  the  [*ii 
said  William  Kent,  of  one  messuage  and  twenty  acres  of  land,  with  the  ap- 
partenances,  in  Dorchester,  within  my  said  county,  of  which  Richard  Allen 
deforces  him,  hath  brought  to  the  said  Willoughby,  earl  of  Abingdon ;  yet 
for  that  the  said  Willouffhby,  earl  of  Abingdon,  favoureth  the  said  Richard 
Allen  in  this  part,  and  hath  hitherto  delayed  to  do  full  right  according  to 
the  exigence  of  the  said  writ,  I  command  you  on  the  part  of  our  said  I^d 
the  King,  firmly  enjoining  that  in  your  proper  person  you  go  to  the  court- 
baron  of  the  said  Willoughby,  earl  of  Abingdon,  at  Dorchester  aforesaid, 
and  take  away  the  plaint  which  there  is  between  the  said  William  Kent 
Rnd  Richard  Allen  by  the  said  writ  into  my  county  court  to  be  next  holden ; 
and  summon  by  good  summoners  the  said  Richard  AUen  that  he  be  at  my 
county  court,  on  Monday,  the  fourth  day  of  October  next  coming,  at  Oxford, 
in  the  shirehouse  there  to  be  holden,  to  answer  to  the  said  William  Kent 
thereof.  And  have  you  there  then  the  said  plaint,  the  summoners,  and 
this  precept.  Givrn  in  my  county  oourt,  at  Oxford,  in  the  shirehouse,  the 
iixth  day  of  September,  in  the  year  aforesaid. 

fWr.  3.    Writ  ov  Ponr,  to  rrkovr  it  into  thr  Court  or  Common  Plrar. 

Grorgi  the  Second,  by  the  moe  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 
shire, greeting.  Put  at  the  request  of  William  Kent,  before  our  justices  at 
Westminster,  on  the  morrow  of  All  Souls,  the  plaint  which  is  in  your 
county  court  by  our  writ  of  right,  between  the  said  William  Kent,  demand- 
^t,  and  Richard  Allen,  tenant,  of  one  messuage  and  twenty  acres  of  land, 
with  the  appurtenances,  in  Dorchester ;  and  summon  by  good  summonom 

Mr 


Digitized  by  VjOOQ IC  " 


864  APPENDIX. 

No.  I.       the  said  Richard  Allen,  that  he  be  then  there  to  answer  to  the  said  Williun 
*— V— '       Kent  thereof.  And  have  you  there  the  summoners  and  this  writ.   Witness 

ourself  at  Westminsteri  the  tenth  day  of  September,  in  the  thirtieth  year  of 

our  reign. 

Sec.  4»    Writ  or  Right,  quia  DominuB  remuit  Curiam, 

George  the  Second,  hf  the  gnbce  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 
shire, greetinff.  Cokmand  Richard  Allen,  that  he  justly  and  without  delay 
render  unto  William  Kent  one  messuage  and  twenty  acres  of  land,  with 
the  appurtenances,  in  Dorchester,  which  he  claims  to  be  his  right  and  in- 
herituice,  and  whereupon  he  complains  that  the  aforesaid  Richard  unjustly 
*iii.]  deforces  him.  And  unless  he  shall  do  so,  and  *if  ttie  said  William  shall 
giye  you  security  of  prosecuting  his  claim,  then  summon  l^good  sum- 
moners the  said  Richard,  that  he  appear  before  our  justices  at  Weatnunster, 
on  the  morrow  of  All  Souls,  to  show  wherefore  he  hath  not  done  it.  And 
have  you  there  the  summoners  and  this  writ.  Witness  ourself  at  Wes^ 
minster,  the  twentieth  day  of  August,  in  the  thirtieth  year  of  our  reign. 
Because  Willoughby,  earl  of  Abingdon,  the  chief  lord  of  that  fee,  hath 
thereupon  remised  unto  us  his  court. 

Pledges  of  *  )  John  Doe.  Summoners  of  the  f  John  Dbn. 

prosecution. )  Richard  Roe.        within-named  Richard.  (  Richard  Fen. 

Sect.  5.    The  Record,  with  the  Award  of  Battel.^ 

Pleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  brethren, 
Justices  of  the  Bench  of  the  Lord  the  King  at  Westminster,  of  the  term 
of  Saint  Michael,  in  the  thirtieth  year  of  the  reign  of  the  Lord  George 
the  Second,  by  the  gnu^e  of  God,  of  Great  Britain,  France,  and  Ireland 
Eling,  Defender  of  the  Faith,  Ac. 
Writ,  Oa»n,      )    William  Kent,  Esquire,  by  James  Parker,  his  attorney,  de- 

io  wit,     j    mands  against  Richard  Allen,  gentleman,  one  messuage  and 
twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester,  as  his  right 
Dombnu  rmiHt  and  inheritance,by  writ  of  the  Lord  the  King  of  right,  because  Willoughby, 
curiam.  Qgj^\  ^f  Abingdon,  the  chief  lord  of  that  fee,  hath  now  thereupon  remised 

Catmu  to  the  Lord  the  King  his  court.    And  whereupon  he  saith  that  he  him- 

self was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the 
Lord  George  the  First,  late  King  of  Great  Britain,  by  taking  the  eeplees 
thereof  to  the  value'  [of  ten  shillings,  and  more,  in  rents,  com,  and  ^rass.] 
And  that  such  is  his  right  he  offers  [suit  and  good  proof.]  And  the  said 
Richurd  Allen,  by  Peter  Jones  his  attorney,  comes  and  defends  the  right 
of  the  said  William  Kent,  and  his  seisin,  when  [and  where  it  shall  behoove 
him,l  and  all  [that  concerns  it,]  and  whatsoever  [he  ought  to  defend]  and 
chiefly  the  tenements  aforesaid,  with  the  appurtenances,  aa  of  fee  and 
right,  [namely,  one  messuage  and  twenty  acres  of  land,  with  appurtenances 
Wag«r  of  battel,  in  Dorchester.]  And  this  he  is  ready  to  defend  by  the  body  of  his  freeman, 
George  Rumbold  bv  name,  who  is  present  here  in  court,  ready  to  defend 
the  same  by  his  body,  or  in  what  manner  soever  the  court  of  the  Lord  the 
*iv*]  King  shall  consider  that  he  ought  to  defend.  *And  if  any  mischance  should 
befall  the  said  George,  ^which  God  defend,)  he  is  ready  to  defend  the  same 
Repiic^tkm.  by  another  man,  who  [is  bounden  and  able  to  defend  it.]  And  the  said 
WilHam  Kent  saith,  that  the  said  Richard  Allen  ui\justly  defends  the  right 
of  him  the  said  William,  and  his  seisin,  &c.,  and  all,  &c.,  and  whatsoever, 
Ac,  and  chiefly  of  the  tenements  aforesaid,  with  the  appurtenances,  as  of 
fee  and  right,  ko. :  because  he  saith  that  he  himself  was  seised  of  the 
tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  in  the  time  of  peace,  in  the  time  of  the  said  Lord  George  the  First, 
late  King  of  Great  Britain,  by  taking  the  esplees  thereof  to  the  value,  &c. 
r  oTbattai.  And  that  such  is  his  right  he  is  prepared  to  prove  by  the  body  of  his  free- 
mlin,  Henry  Broughton  by  name,  who  is  present  here  in  court  ready  to 
prove  the  same  by  his  body,  or  in  what  manner  soever  the  court  of  the  Lord 
the  King  shall  consider  that  he  ought  to  prove ;  and  if  any  mischance 
should  l^fall  the  said  Henry,  (which  God  defend,)  he  is  ready  to  prove  the 

'  At  to  iMttel,  fee  p>fltB  887,  n.  7. 

*  N  J)^-The  daatM  between  faooki  In  this  and  the  rabeeqaent  numbera  of  the  AppemUx  tan  inoiiUj  m 
iithenrlae  ezpreaiod  in  the  reoonto  than  bj  on  *<  ftc** 
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tune  by  another  man,  who,  kc.    And  hereupon  it  is  demanded  of  the  said       No.  I. 
George  and  Henry  whether  they  are  ready  to  make  battel  as  they  before       ^-  v  ■"* 
have  waged  it;  who  say  that  they  are.   Akd  the  same  George  Rumbold 
giveth  gage  of  defending,  and  the  said  Henry  Broughton  giveth  gage  of  cktgM  g^m, 
proving ;   and  such  engagement  being  given  as  the  manner  is,  it  is  de- 
manded of  the  said  William  Kent  and  Richard  Allen  if  they  can  say  any 
thing  wherefore  battel  ought  not  to  be  awarded  in  this  case ;  who  say  that  they 
cannot.    THEBiroRi  it  is  considered,  that  battel  be  made  thereon,  &c.  And  Award  of  iMttaL 
the  said  George  Bumbold  findeth  pledges  of  battel,  to  wit,  Paul  Jenkins  Pkdge*. 
and  Charles  Carter ;  and  the  said  Henry  Broughton  findeth  also  pledges  of 
battel,  to  wit,  Reginald  Read  and  Simon  Tayler.    And  thereupon  day  is  Oontinwuioe. 
here  given  as  well  to  the  said  William  Kent  as  to  the  said  Richard  Allen,  to 
wit,  on  the  morrow  of  Saint  Martin  next  coming,  by  the  assent  as  well 
of  the  said  William  Kent  as  of  the  said  Richard  Allen.    And  it  is  com- 
manded that  each  of  them  then  have  here  his  champion,  sufficiently  fur- 
nished with  competent  armour  as  becomes  him,  ana  ready  to  make  the 
battel  aforesaid ;  and  that  the  bodies  of  them  in  the  metoi  time  be  safbly 
kept,  on  peril  that  shall  fall  thereon.    At  which  day  here  come  as  well  Championi  ap* 
the  said  William  Kent  as  the  said  Richard  Allen  by  their  attorneys  afore- **^" 
said,  and  the  said  George  Rumbold  and  Henry  Broughton  in  their  proper 
persons  likewise  come,  sufficiently  furnished  with  competent  armour  as  De- 
comes  them,  ready  to  make  the  battel  aforesaid  as  they  had  before  waged 
it.  And  hereupon  day  is  further  given  by  the  court  here,  as  well  to  the  said  A4|<mrnm«nt  m 
WiUiam  Kent  as  to  the  said  Richard  Allen,  at  Tothill,  near  the  city  of  *****" '**"^ 
Westminster,*  in  the  oounty  of  Middlesex,  to  wit,  on  the  morrow  of  the 
Purification  of  the  Blessed  Virgin  Mary  next  coming,  by  the  assent  as  well 
of  the  said  *William  as  of  the  aforesaid  Richard.    And  it  is  commaiided       ^*y, 
that  each  of  them  have  then  there  his  champion,  armed  in  the  form  afore- 
said, ready  to  make  the  battel  aforesaid,  and  that  their  bodies  in  the  mean    • 
time,  ftc.    At  which  day  here,  to  wit,  at  Tothill  aforesaid,  comes  the  said 
Richard  Allen  by  his  attorney  aforesaid,  and  the  said  George  Rxmibold  and 
Henry  Broughton  in  their  proper  persons  likewise  come,  sufficientlv  fur- 
niBhed  with  competent  armour  as  becomes  them,  ready  to  make  the  battel 
aforesaid  as  they  before  had  waged  it.    And  the  said  William  Kent  being 
solemnly  callecl  doth  not  come,  nor  hathprosecuted  his  writ  aforesaid. 
Therefore  it  is  considered,  that  the  same  William,  and  his  pledges  of  pro-  D^aadwit  tuj^ 
secuting,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for  his  false  com-  "^ 
plaint,  and  that  thQ  same  Richard  go  thereof  without  a  day,  &c.,  and  also 
that  the  said  Richard  do  hold  the  tenements  aforesaid  with  the  appur-  rinid  jndgmem 
tenanoes  to  him  and  his  heirs,  quit  of  the  said  William  and  his  heirs,  for-  **  **^  *•"■•  ^ 
ever,  kc. 

Sect.  6.    Trial  bt  the  Grand  Assize. 

And  the  said  Richard  Allen,  by  Peter  Jones,  his  attorney,  comes  and  Defcnoe. 

defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when,  &c.t  and 
all,  &c.,  and  whatsoever,  &c.,  and  chiefly  of  the  tenements  aforesaid  with 
the  appurtenances,  as  of  fee  and  right,  &c.,  and  puts  himself  upon  the  grand  Miaa. 
assize  of  the  Lord  the  King,  and  prays  recognition  to  be  made,  whether  he 
himself  hath  greater  right  to  hold  the  tenements  aforesaid,  with  the  appur- 
tenances, to  him  and  his  heirs  as  tenants  thereof,  as  he  now  holdeth  them, 
or  the  said  William  to  have  the  said  tenements  with  the  appurtenances,  as 
he  above  demandeth  them.    And  he  tenders  here  in  cdurt  six  shillings  and  Twider  of  deaf 
eight-pence  to  the  use  of  the  Lord  the  now  King,  Ac,  for  that,  to  wit,  it  "■•'^^* 
may  be  inquired  of  the  time  [of  the  seisin  alleged  by  the  said  William.] 
Aod  he  therefore  prays  that  it  may  be  inquired  by  the  assize,  whether  the 
«aid  William  Kent  was  seised  of  the  tenements  aforesaid,  with  the  appurte- 
nances in  his  demesne,  as  of  fee,  in  the  time  of  the  said  Lord  the  King 
QiORGE  the  First,  as  the  said  William  in  his  demand  before  hath  alleged. 
Therefore  it  is  commanded  the  sheriff,  that  he  summon  by  good  summon-  Bqioiiiobi  of  tb* 
ers  four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be  here  on  kn*Kh*i- 
the  octaves  of  Saint  Hilary  next  coming,  to  make  election  of  the  assize  afore- 
said.   The  same  day  is  given  as  well  to  the  said  William  Kent  as  to  the  said 
Bichard  Allen,  here,  &c.    At  which  day  here  come  as  well  the  said  William  i 
Kent  as  the  said  Richard  Allen ;  and  the  sheriff,  to  wit.  Sir  Adam  Alstone, 
Knight,  now  returns,  that  he  had  caused  to  be  summoned  Charles  Stephens, 
Handel  Wheler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of  *hi8       [♦vi. 
'X)Qnty,  eirt  with  swords,  by  John  Doe  and  Richard  Roe,  his  bailiffs,  to  be 
here  at  Sae  said  octaves  of  Saint  Hilary,  to  do  a<(  the  said  writ  thereof  oom- 
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mands  and  requires ;  and  that  the  said  summoners,  and  each  of  them,  an 
mainprized  by  John  Day  and  James  Fletcher.  Whereupon  the  said  Charles 
Stephens,.  Randel  Wheler,  Toby  Cox,  and  Thomas  Munday,  four  lawful 
knights  of  the  county  aforesaid,  girt  with  swords,  being  called,  in  their  pro- 
per persons  come,  and  being  sworn  upon  their  oath  in  the  pi-esence  of  the 
parties  aforesaid,  chose  of  themselves  and  others  twenty-four,  to  wit,  Charles 
Stephens,  Randel  Wheler,  Toby  Cox,  Thomas  Munday,  Oliver  Greenway, 
John  Boys,  Charles  Price,  knights;  Daniel  Prince,  William  Day,  Eoger 
Lucas,  Patrick  Fleming,  James  Harris,  John  Richardson,  Alexander  Moore, 
Peter  Payne,  Robert  Quin,  Archibald  Stuart,  Bartholomew  Norton,  and 
Henry  Davis,  I^uires ;  John  Porter,  Christopher  Ball,  Benjamin  Robinson, 
Lewis  Long,  William  Kirby,  gentlemen,  good  and  lawful  men  of  the  county 
aforesaid,  who  neither  are  of  kin  to  the  said  WUliam  Kent  nor  to  the  said 
Richard  Allen,  to  make  recognition  of  the  grand  assize  aforesaid.  Thiri- 
roRB  it  is  commanded  the  sheriff,  that  he  cause  them  to  come  here  from  the 
day  of  Easter  in  fifteen  days,  to  make  the  recognition  aforesaid.  The  same 
day  is  there  given  to  the  parties  aforesaid.  At  which  day  here  oome  as  well 
the  said  WilUam  Kent  as  the  said  Richard  Allen,  by  their  attorneys  afore- 
said, and  the  recognitors  of  the  assize,  whereof  mention  is  made  above,  being 
called,  come,  and  certain  of  them,  to  wit,  Charles  Stephens,  Randel  Wheler, 
Toby  CoXy  Thomas  Munday,  Charles  Price,  knights ;  Daniel  Prince,  Roger 
Lucas,  William  Day,  James  Harris,  Peter  Payne,  Robert  Quin,  Henry  Davis, 
John  Porter,  Christop]^er  Ball,  Lewis  Long,  and  William  Kirby,  being  elected, 
tried,  and  sworn  upon  their  oath,  sa^  that  the  said  William  Kent  hath  more 
right  to  have  the  tenements  aforesaid,  with  the  appurtenancps,  to  him  and 
his  heirs,  as  he  demandeth  the  same,  than  the  saia  Richard  AUen  to  hold 
the  same  as  he  now  holdsth  them,  according  as  the  said  William  Kent  by 
his  writ  aforesaid  hath  supposed.  Therefore  it  is  considered,  that  the  said 
William  Kent  do  recover  his  seisin  against  the  said  Richard  Allen  of  the 
tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs,  quit  of 
the  said  Richard  Allen  and  his  heirs  forever:  and  the  said  Richard  Allen 
in  mercy,  Ac. 

*No.  IL 

PROCEEDINGS  ON  AN  ACTION    OF   TRESPASS   IN    EJECTMENT, 
BY  ORIGINAL,  IN  THE  KING'S  BENCH. 

Sect.  L    The  Original  Writ. 

GEORGE  the  Second,  bv  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Berk- 
shire, greeting.  If  Richard  Smith  shall  give  you  security  of  prosecuting  his 
claim,  then  put  by  gaae  and  safe  pledges  WUliam  Stiles,  late  of  Newbury, 
gentleman,  so  that  he  be  before  us  on  the  morrow  of  All  Souls,  wheresoever 
we  shall  then  be  in  England,  to  show  wherefore  with  force  and  arms  he  en- 
tered into  one  messuage,  with  the  appurtenances,  in  Sutton,  which  John 
Rogers,  Esquure,  hath  demised  to  the  aforesaid  Richard,  for  a  term  which 
is  not  yet  expired,  and  ^'ected  him  Arom  his  said  farm,  and  other  enormi 
ties  to  him  did,  to  the  great  damage  of  the  said  Richard,  and  against  oar 
peace.  And  have  you  there  the  names  of  the  pledses  and  this  writ.  Wit- 
ness ourself  at  Westminster,  the  twelfth  day  of  Octooer,  in  the  twenty-ninth 
year  of  our  reign.    . 

Pledges  of    )  John  Dob.  The  within-named  William )  John  Den. 

prosecution,  j  Bichard  Rob.    Stiles  is  attached  by  pledges,  j  Richard  Fev. 


*viii.T 
^30 


Sect.  2.    Copy  of  thb  Declaration  aoainst  the  Casual  Ejectob,  who  oivis 
Notice  thereupon  to  the  Tbnant  in  Possession. 

Michaelmas,  the  29th  of  Eling  George  the  Second. 

Bfrks,  \  Wiluah  Stiles,  lato  of  Newbury  in  the  said  county,  gentleman,  was 
to  wit.  ]  attached  to  answer  Richard  Smith,  of  a  plea,  wherefore  with  force 
and  arms  he  entered  into  one  messuage,  with  the  appurtenances,  in  Sutton 
in  the  county  aforesaid,  which  John  Rogers,  Esquire,  demised  to  the  said 
Richard  Smith  for  a  term  which  is  not  yet  expired,  and  ^eoted  him  frwa 
his  said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
Richard,  and  against  the  peace  of  the  Lord  the  King,  Ac.  And  whereupon 
the  said  Richard  by  *Robert  Martin  his  attorney  complains,  that  whereas 
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the  said  John  Rogers,  on  the  first  day  of  October,  in  the  twenty  ninth  year  No  II. 
of  the  reign  of  the  Lord  the  King  that  now  is,  at  Sutton  aforesaid,  had  de-  ^  ^  "* 
mised  to  the  same  Richard  the  tenement  aforesaid,  with  the  appurtenances, 
to  have  and  to  hold  the  said  tenement,  with  the  appurtenances,  to  the  said 
Richard  and  his  assigns,  from  the  Feast  of  Saint  Michael  the  Archangel  then 
last  past,  to  the  end  and  term  of  five  years  from  thence  next  following  and 
fully  to  be  complete  and  ended,  by  virtue  of  which  demise  the  said  Richard 
entered  hito  the  said  tenement,  with  the  appurtenances,  and  was  thereof 
possessed ;  and  the  said  Richard  being  so  possessed  thereof,  the  said  William 
afterwards,  that  is  to  say,  on  the  said  first  day  of  October  in  the  said  twenty- 
ninth  year,  with  force  and  arms,  that  is  to  say,  with  swords,  staves,  and 
knives,  entered  into  the  said  tenement,  with  the  appurtenances,  which  the 
said  John  Rogers  demised  to  the  said  Richard  in  form  aforesaid  for  the  term 
aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  Richard  out  of  bia 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
Richard,  and  against  the  peace  of  the  said  Lord  the  King ;  whereby  the  said 
Richard  saith,  that  he  is  injured  and  damaged  to  the  value  of  twenty  pounds. 
And  thereupon  he  brings  suit,  &c. 
Martin,  for  the  plaintiff.    )  Pledges  of    )  John  Doui 

Pfirsas,  for  the  defendant,  j  prosecution.  \  Richard  Rob. 

Ms.  Georgb  Saukdsrs, 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  the  premises  Nofekft. 
mentioned  in  this  declaration  of  ejectment,  or  to  some  part  thereof;  and  I, 
being  sued  in  this  action  as  a  casual  ejector,  and  having  no  claim  or  title  to 
the  same,  do  advise  you  to  appear  next  Hilary  Term  in  his  Majesty's  court 
of  King's  Bench  at  Westminster,  by  some  attorney  of  that  court,  and  then 
and  there,  by  a  rule  to  be  made  of  the  same  court,  to  cause  yourself  to  be 
made  defendant  in  my  stead ;  otherwise  I  shall  suffer  judgment  to  be  en- 
tered against  me,  and  you  will  be  turned  out  of  possession. 

Your  loving  friend, 

William  Stiles. 

^(h  January y  1756. 

*SiCT.  3.    Thi  Rule  of  Couet.  [*ix. 

Hilary  Term,  in  the  twenty-ninth  Year  of  King  George  the  Second. 

Ber]c9, 1  It  is  ordered  by  the  court,  by  the  assent  of  both  parties,  and  their  |™***»  ^^^^ 
lowU.]  attorneys,  that  George  Saunders,  gentleman,  may  be  made  defendant,  menaage  wtSi 
in  the  place  of  the  now  defendant,  William  Stiles,  and  shall  immediately  the  apporto- 
Appear  to  the  plaintiff's  action,  and  shall  receive  a  declaration  in  a  plea  of  ^S^^tonSn^ 
trespass  and  ejectment  of  the  tenements  in  question,  and  shall  immediately  JoimBogwa. 

{>lead  thereto  Not  Guilty ;  and,  upon  the  trial  of  the  issue,  shall  confess 
ease,  entry,  and  ouster,  and  insist  upon  his  title  only.  And  if  upon  the 
trial  of  the  issue,  the  said  George  do  not  confess  lease,  entry,  and  ouster, 
and  by  reason  thereof  the  plaintiff  cannot  prosecute  his  writ,  then  the  taxa- 
tion of  costa  upon  such  nonpros,  shall  cease,  and  the  said  George  shall  pay 
such  costs  to  the  plaintiff,  as  by  the  court  of  our  Lord  the  King  here  shall 
be  taxed  and  a<^udged,  for  such  his  default  in  non-performance  of  this  rule ; 
and  judgment  shall  be  entered  against  the  said  William  Stiles,  now  the 
casual  ejector,  by  default.  And  it  is  further  ordered,  that  if  upon  the  trial 
of  the  said  issue  a  verdict  shall  be  given  for  the  defendant,  or  if  the  plaintiff 
shall  not  prosecute  his  writ  upon  any  other  cause  than  for  the  not  confessing 
lease,  entry,  and  ouster  as  aforesaid,  then  the  lessor  of  the  plaintiff  shall 
pay  costa,  if  the  plaintiff  himself  doth  not  pay  them. 

By  the  Court. 
Martin,  for  the  plaintiff.       ) 
Newman,  for  the  defendant.  J 

Sect.  4.    The  Btcord. 

Pleas  before  the  Lord  the  King  at  Westminster,  of  the  Term  of  Saint 
Hilary,  in  the  twenty-ninth  Year  of  the  Reign  of  the  Lord  Georqe  the 
Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  Bling, 
Defender  of  the  Faith,  &c. 

Berk*,  \  George  Saunders,  late  of  Sutton,  in  the  county  aforesaid,  gentleman, 
tbwUA  was  attached  to  answer  Bichard  Smith,  of  a  plea,  wherefore  with 
VoL.iL.-n  sn 
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No.  II.  force  and  arms  he  entered  into  one  messuage,  with  the  appurtenances,  in 
^*  t  '*  Sutton,  which  John  Kogers,  Esq.  hath  demised  to  the  said  Richard  for  a 
term  which  is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great. damage  of  the  said  Richard,  and  against  the 
*z.]  peace  of  the  Lord  the  King  that  *now  is.  And  whereupon  the  said  Richard 
Dedanuion,  or  oy  Robert  Martin,  his  attorney,  complains,  that  whereas  the  said  John  Ro- 
gers on  the  first  day  of  October  in  the  twenty-ninth  year  of  the  reign  of  the 
Lord  the  King  that  now  is;  at  Sutton  aforesaid,  had  demised  to  4he  same 
Richard  the  tenement  aforesaid,  with  the  appurtenances,  to  have  and  to 
hold  the  said  tenement,  with  the  appurtenances,  to  the  said  Richard  and  his 
assigns,  from  the  feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the 
end  and  term  of  five  years  from  thence  next  following  and  fully  to  be  com- 
plete and  ended ;  by  virtue  of  which  demise  the  said  Richard  entered  into 
the  said  tenement,  with  the  appurtenances,  and  was  thereof  possessed :  and, 
the  said  Richard  being  so  possessed  thereof,  the  said  George  afterwards,  that 
is  to  say,  on  the  first  day  of  October  in  the  said  twenty-ninth  year,  with 
force  and  arms,  that  i^  to  say,  with  swords,  staves,  and  knives,  entered  into 
the  said  tenement,  with  the  appurtenances,  which  the  said  John  Rogers  de- 
mised to  the  said  Richard  in  form  aforesaid  for  the  term  aforesaid,  which  is 
not  yet  expired,  and  ejected  the  said  Richard  out  of  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard,  and  against  the 
peace  of  the  said  Lord  the  King ;  whereby  the  said  Richard  saith  that  he  is 
Injured  and  endamaged  to  the  value  of  twenty  pounds :  and  thereupon  he 
brings  suit,  [and  good  proof.]  And  the  aforesaid  George  Saunders,  by  Charles 
Newman,  his  attorney,  comes  and  defends  the  force  and  injury,  when  [aAd 
Flea, not  guilty,  where  it  shall  behoove  him;J  and  saith  that  he  is  in  no  wise  guilty  of  the 
Tmio.  trespass  and  ejectment  aforesaid,  as  the  said  Richard  above  complains  against 

him ;  and  thereof  he  puts  himself  upon  "the  country ;  and  the  said  Richard 
r«w«  awarded,  doth  Ukewise  the  same;  Therefore  let  a  jury  come  thereupon  before  the 
Lord  the  King,  on  the  octave  of  the  Purification  of  the  Blessed  Virgin  Mary, 
wheresoever  he  shall  then  be  in  England,  who  neither  [are  of  kin  to  the  said 
Richard,  nor  to  the  said  George,]  to  recognise  [whether  the  said  George  be 
guilty  of  the  trespass  and  ejectment  aforesaid  ;J  because  as  well  [the  said 
George  as  the  saia  Richard,  between  whom  the  difference  is,  have  put  them- 
selves on  the  said  jury.]     The  same  day  is  there  given  to  the  parties  afore- 
Bespite,iirrde-    said.    AFTERWARDS  the  process  therein,  being  continued  between  the  said 
fcoitof  jmors.    parties  of  the  plea  aforesaid  by  the  jury,  is  put  between  them  in  respite, 
MW  priui.        before  the  Lord  the  King,  until  the  day  of  Easter  in  fifteen  days,  whereso- 
ever the  said  Lord  the  King  shall  then  be  in  England  ;  unless  the  justices 
of  the  Lord  the  King  assigned  to  take  assizes  in  the  county  aforesaid,  shall 
have  come  before  that  time,  to  wit,  on  Monday  the  eighth  day  of  March,  at 
Reading  in  the  said  county,  by  the  form  of  the  statute  [in  that  case  pro- 
vided,] by  reason  of  the  default  of  the  jurors,  [summoned  to  appear  as 
aforesaid.]     At  which  day  before  the  Lord  the  King,  at  Westminster,  come 
the  parties  aforesaid  by  their  attorneys'  aforesaid ;  and  the  aforesaid  justices 
*xi.1       ®^  *assize,  before  whom  [the  jury  aforesaid  came,]  sent  here  their  record 
PbiUa.  before  them,  had  in  these  words,  to  wit,  Afterwards,  at  the  day.and  place 

within  contained,  before  Heneage  Legger,  Esquire,  one  of  the  Barons  of  the 
Exchequer  of  the  Lord  the* King,  and  Sir  John  Eardley  WUmot,  Knieht, 
one  of  the  justices  of  the  said  Lord  the  King,  assigned  to  hold  pleas  before 
ihe  King  himself,  justices  of  the  said  Lord  the  Kins,  assigned  to  take  assizes 
in  the  county  of  Berks  by  the  form  of  the  statute  [in  that  case  provided,] 
come  as  well  the  within-named  Richard  Smith,  as  the  within-written  C^rge 
Saunders,  by  their  attorneys  within  contained ;  and  the  jurors  of  the  jury 
whereof  mention  is  within  made  being  called,  certain  of  them,  to  wit,  Charles 
Holloway,  John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown,  and 
Francis  Oakley,  come,  and  are  sworn  upon  that  jury ;  and  because  the  rest 
iaittjie  cbreim-  of  the  jurors  of  the  same  jury  did  not  appear,  therefore  others  of  the  by- 
standers being  chosen  by  the  sheriff,  at  the  request  of  the  said  Richard 
Smith,  and  by  the  command  of  the  justices  aforesaid,  are  appointed  anew, 
whose  names  are  affixed  to  the  panel  within  written,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  which  said  jurors  so  ap- 

Sdnted  anew,  to  wit,  Roger  Bacon,  Thomas  Small)  Charles  Pye,  Edward 
awkins,  Samuel  Roberts,  and  Daniel  Parker,  being  likewise  called,  come; 
and  together  with  the  other  jurors  aforesaid  before  impanelled  and  sworn, 
being  elected,  tried,  and  swoili,  to  speak  the  truth  of  the  matter  within 
Venliet  fbi  the    contained,  up6n  their  oath  say,  that  the  aforesaid  George  Saunders  Is  guilty 
ptointiff.  ^f  ^]^^  trespass  and  ejectment  within  written,  in  manner  and  form  as  the 
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aforesaid  Richard  Smith  within  complains  against  him ;  and  assess  .he      No.  III. 
damages  of  the  said  Richard  Smith,  on  occasion  of  that  trespass  and  eject-       ^-y*^ 
ment,  besides  his  costs  and  charges  which  he  hath  been  put  unto  about  his 
suit  in  that  behalf,  to  twelve'  pence ;  and,  for  those  costs  and  charges,  to 
forty  shillings.    Whbriupon  the  said  Richard  Smith,  by  his  attorney  afore- 
said, prayeth  judgment  against  the  said  Oeorge  Saunders,  in  and  upon  the 
verdict  aforesaid  by  the  jurors  aforesaid  given  in  the  form  aforesaid ;  and 
the  said  George  Saunders,  by  his  attorney  aforesaid,  saith,  that  the  court  here  McUon  in  arrest 
ought  not  to  proceed  to  ^ve  judgment  upon  the  said  verdict,  and  prayeth  <>f  J«d«°»«n^ 
that  judgment  against  him  the  said  George  Saunders,  in  and  upon  the  ver- 
dict aforesaid  by  the  jurors  aforesaid  given  in  the  form  aforesaid,  may  be 
stayed,  by  reason  that  the  said  verdict  is  insufficient  and  erroneous,  and 
that  the  sanoie  verdict  may  be  quashed,  and  that  the  issue  aforesaid  may  be 
tried  anew  by  other  jurors  to  be  afiresh  impanelled.    And,  because  the  court 
of  the  Lord  the  King  here  is  not  yet  advised  of  giving  their  judgment  of  ContinTiaaoe. 
and  upon  the  premises,  therefore  day  thereof  is  given  as  well  to  the  said 
Bichard  Smith  as  the  said  George  Saunders,  before  the  Lord  the  King,  until 
the  morrow  of  the  Ascension  of  our  Lord,  wheresoever  the  said  Lord  *the       [*xii. 
King  shall  then  be  in  England,  to  hear  their  judgment  of  and  upon  the 
premises,  for  that  the  court  of  the  Lord  the  King  is  not  yet  advised  thereof.    • 
At  which  day  before  the  Lord  the  King,  at  Westminster,  come  the  parties 
aforesaid  by  their  attorneys  aforesaid ;  upon  which,  the  record  and  matters 
aforesaid  having  been  seen,  and  by  the  court  of  the  Lord  the  King  now 
here  fully  understood,  and  all  and  singular  the  premises  having  been  exa- 
mined, and  mature  deliberation  being  had  thereupon,  for  that  it  seems  to  Opinion  of  tlw 
the  court  of  the  Lord  the  King  now  here  that  the  verdict  aforesaid  is  in  no  ^'*"*^ 
wise  insufficient  or  erroneous,  and  that  the  same  ought  not  to  be  quashed, 
and  that  no  new  trial  ou^ht  to  be  had  of  the  issue  aforesaid.  Therefore  it  Jndgmeutfiir  th«. 
IS  ooHSiDERED,  that  the  said  Richard  do  recover  against  the  said  George  his  pi^^^ 
term  yet  to  come,  of  and  in  the  said  tenements,  with  the  appurtenances, 
and  the  said  damages  assessed  by  the  said  jury  in  form  aforesaid,  and  also 
twenty-«even  pounds  six  shillings  and  eight-pence  for  his  costs  and  charges  Ooota. 
aforesaid,  by  the  court  of  the  Lord  the  Eling  here  awarded  to  the  said 
Bichard,  with  his  assent,  by  way  of  increase ;  which  said  damages  in  the 
wh<de  amount  to  twenly-nine  pounds,  seven  shillings  and  eigh1>-penoe. 
"  And  let  the  said  George  be  taken,  [until  he  maketh  fine  to  the  Lord  the  Obpioter  ptn, 
Kin^/']'  And  hereupon  the  said  Richard,  by  his  attorney  aforesaid,  prayeth -^"^ 
a  writ  to  the  Lord  the  King,  to  be  directed  to  the  sheriff  of  the  county 
aforesaid,  to  cause  him  to  have  possession  of  his  term  aforesaid  yet  to  come,  Writ  of  poHet 
of  and  in  the  tenements  aforesaid,  with  the  appurtenances ;  and  it  is  granted  "^ 
unto  him,  returnable  before  the  Lord  the  King  on  the  morrow  of  the  Holy 
Trinity,  wheresoever  he  shall  then  be  in  England.    At  which  day  before  the  and  return. 
Lord  the  Kinff,  at  Westminster,  cometh  the  said  Richard,  by  his  attorney 
aforesaid ;  and  the  sheriff,  that  is  to  say.  Sir  Thomas  Reeve,  Knight,  now 
sendeth,  that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on  the 
ninth  day  of  June  last  past,  did  cause  the  said  Richard  to  have  his  posses- 
sion of  his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  as  he  was  commanded. 

*No.  IIL  [*xiu 

PROCEEDINGS  ON  AN  ACTION  OF  DEBT  IN  THE  COURT  OF  COM- 
MON PLEAS;  REMOVED  INTO  THE  KING'S  BENCH  BY  WRIT  OF 
ERBOR. 

Sect.  1.    Original. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Prmeipt, 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greetinj^.  Command  Charles  Long,  late  of  Burford,  gentleman, 
t^t  justly  and  without  delay  he  render  to  William  Burton  two  hundred 
pounds,  which  he  owes  him  and  unjustly  detains,  as  he  saith.  And  unless 
ne  shall  so  do,  and  if  the  said  William  shall  make  you  secure  of  prosecuting 
his  claim,  then  summon  by  good  summbners  the  aforesaid  Charles,  that  he 
be  before  our  justices,  at  Westminster,  on  the  octave  of  Saint  Ililitry,  to 

s Now  omitted.    Seepage 898. 
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SherilPB  rocoiB. 


show  wherefore  he  hath  not  done  it.  And  have  you  there  then  tlie  sum 
moners,  and  this  writ.  .Witness  ourself  at  Westminster,  the  twenty-fourth 
day  of  December,  in  the  twenty-eighth  year  of  our  reign. 

Pledges  of   )  John  Dos.         Summoners  o'f  the  within- )  Roobr  Morxu. 

prosecution,  j  Richard  Dor.       named  Charles  Long,     j  Hbnrt  John«)H 


Jhnu. 


Sheriira  ratnrt. 


IHitriHfiat. 

*xiv.] 


Sect.  2.    Process. 

Gborqx  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  Put  by  gage  and  safe  pledges  Charles  Long,  late  of 
Burford,  gentleman,  that  he  be  before  our  justices,  at  Westminster,  on  the 
ectave  of  the  Purification  of  the  Blessed  Mary,  to  answer  to  William  -Burton 
of  a  plea,  that  he  render  to  him  two  hundred  pounds  which  he  owes  him 
and  uivjustly  detains,  as  he  saith ;  and  to  show  wherefore  he  was  not  before 
our  justices  at  Westminster  on  the  octave  of  Saint  Hilary,  as  he  was  sum- 
moned. And  have  there  then  the  names  of  the  pledges  and  this  writ 
Witness,  Sir  John  Willes,  Knight,  at  Westminster,  the  twenty-third  day  of 
January,  in  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long )  Edward  Lxiqh. 
is  attached  by  Pledges.  )  Robert  Tannbr 

^EORGR  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  Eling,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  We  command  you,  that  you  distrein  Charles  Lon^,  late 
.  of  Burford,  gentleman,  by  all  his  lands  and  chattels  within  your  baihwick, 
so  that  neither  he  nor  any  one  through  him  may  lay  hands  on  the  same, 
ontil  you  shall  receive  from  us  another  command  thereupon ;  and  that  yon 
answer  to  us  of  the  issues  of  the  same ;  and  that  you  have  his  body  before 
our  justices  at  Westminster,  ftrom  the  day  of  Easter,  in  fifteen  days,  to  an- 
swer to  William  Burton  of  a  plea  that  he  render  to  him  two  handred  pouncli 
which  he  owes  him  and  ui^justly  detains,  as  he  saith,  and  to  hear  bis  judg- 
ment of  his  many  defaults.  Witness,  Sir  John  Willes,  Knight,  at  West 
minster,  the  twelfth  day  of  February,  in  the  twenty-eighth  year  of  om 
reign. 

The  within-named  Charles  Long  hath  nothing  in  my  bailiwiok  whereby 
he  may  be  distreined. 

George  the  Second,  by  the  grace  of  God»  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  We  command  you  that  you  t<ake  Charles  Long,  late  of 
Burford,  gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely 
keep,  BO  that  you  may  have  his  body  before  our  justices  at  Weetminster, 
from  the  day  of  Easter,  in  five  weeks,  to  answer  to  William  Burton,  gentle* 
man»  of  a  plea  that  he  render  to  him  two  hundred  pounds  which  he  owes 
him  and  unjustly  detains,  as  he  saith ;  and  whereupon  you  have  returned 
to  our  justices  at  Westminster  that  the  said  Charles  hath  nothing  in  your 
bailiwick  whereby  he  may  be  distreined.  And  have  you  there  then  this 
writ.  Witness,  Sir  John  Willes,  Knight,  at  Westminster,  the  sixteenth  day 
of  April,  in  the  twenty-eighth  year  of  oiir  reign. 

Bhertira  return.     The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

Ncn  ut  imtniua. 

Tuiahm  oopiof.  Georqe  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Berk- 
shire, greeting.  We  command  you  that  you  take  Charles  Long,  late  of  Bur- 
ford, gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  our  justices  at  Westminster,  on  the 
morrow  of  the  Holy  Trinity,  to  answer  to  William  Burton,  gentleman,  of  a 
plea  that  he  render  to  him  two  hundred  pounds  which  he  owes  him  and 
uzgustly  detains,  as  he  saith ;  and  whereupon  our  sheriff  of  Oxfordshire  hath 
made  a  return  to  our  justices  at  Westminster  at  a  certain  day  now  past,  thai 
the  ^aforesaid  Charles  is  not  found  in  his  bailiwick;  and  thereupon  it  is 
testified  in  our  said  court  that  the  aforesaid  Charles  lurks,  wanders,  and  runf 
about  in  your  county.  And  have  you  there  then  this  writ.  Witness,  & 
John  Willes,  Knight,  at  Westminster,  the  seventh  day  of  May,  in  fchi 
twenty-eighth  year  of  our  reign. 
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By  Tirtae  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  No.  III. 
named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  within  con-  ^-y*^ 
tained,  according  as  by  this  writ  it  is  commanded  me.  aS**^'  '**^* 

Or  upon  the  Retwm  of  Non  est  inventus  upon  the  first  Capias,  the  Plaintiff  moof 
sue  out  an  Alias  and  a  Pluries,  and  thence  proceed  to  Outlawry;  thus: 

Georgk  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  aum  fjapiat. 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff  of  Ox-, 
fordshire,  greeting.  W«  command  you,  as  formerly  we  commanded  you, 
that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  be- 
fore our  justices  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  an- 
swer to  William  Burton,  gentleman,  of  a  plea  that  he  render  to  him  two 
,  hundred  pounds  which  he  owes  him  and  unjustly  detains,  as  he  saith.  And 
have  you  there  then  this  .writ.  Witnbss,  Sir  John  Willes,  Knight,  at  West- 
minster, the  seventh  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick.  Sheriff*!  ntuii 

Nan  at  inunUA 

George  the  Second,  by  the  gracd  of  God,  of  Great  Britain,  France,  and  Piuriet  copku, 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sherift'  of  Ox- 
fordshire, greeting.  We  command  you,  as  we  have  more  than  once  com- 
manded you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  our  justices  at  Westminster,  from  the  day  of  the  Holy 
Trinity,  in  three  weeks,  to  answer  to  William  Burton,  gentleman,  of  a  plea 
that  he  render  to  him  two  hundred  pounds  which  he  owes  him  and  ui\justly 
detains,  as  he  saith.  And  have  you  there  then  this  writ.  Witness,  Sir 
John  Willes,  Knight,  at  Westminster,  the  thirtieth  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

*Georoe  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  [*xvi. 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sh^ff  of  Ox-  JStigi /Mat. 
fordshire,  greeting.  We  command  you  that  you  cause  Charles  Long,  late 
of  Burford,  gentleman,  to  be  required  from  county  court  to  county  court, 
until,  according  to  the  law  and  .custom  of  our  realm  of  England,  he  be  out- 
lawed if  he  doth  not  appear;  and  if  he  doth  appear,  then  take  him  and 
cause  him  to  be  safely  kept,  so  that  you  may  have  his  body  before  our  jus- 
tices at  Westminster,  on  the  morrow  of  All  Souls,  to  answer  to  WiUiam 
Burton,  gentleman,  of  a  plea  that  he  render  to  him  two  hundred  pounds 
which  he  owes  him  and  uiy ustly  detains,  as  he  saith ;  and  whereupon  you 
have  returned  to  our  justices  ^t  Westminster,  fi;om  the  day  of  the  Holy 
Trinity,  in  three  weeks,  that  he  is  not  found  in  your  bailiwick.  And  have 
you  there  then  this  writ.  Witness,  Sir  John  Willes,  Knight,  at  Westmin- 
ster, the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed  at  my  county  court,  held  at  Oxford,  Sheriff's  leton 
in  the  county  of  Oxford,  on  Thursday  the  twenty-first  day  of  June,  in  the -''^*~  **"*'^ 
twenty-ninth  year  of  the  reign. of  the  Lord  the  King  within  written,  the 
within-named  Charles  Long  was  required  the  first  time  and  did  not  appear; 
and  at  my  county  court,  held  at  Oxford  aforesaid,  on  Thursday  the  twenty-  iSbcimdo  eaMdw 
fourth  day  of  July,  in  the  year  aforesaid,  the  said  Charles  Long  was  required 
the  second  time  and  did  not 'appear ;  and  at  my  county  court,  held  at  Oxrjyuotmuuu. 
iord  aforesaid,  on  Thursday  the  twenty-first  day  of  August,  in  the  year  afore- 
said, the  said  Charles  Long  was  required  the  third  time  and  did  not  appear; 
and  at  my  county  court,  held  at  Oxford  aforesaid,  on  Thursday  the  eigh-  Quarto  e 
teenth  day  of  September,  in  the  year  aforesaid,  the  said  Charles  Long  was 
required  the  fourth  time  and  did  not  appear ;  and  at  my  county  court,  held  QitMot 
at  Oxford  aforesaid,  on  Thursday  the  sixteenth  day  of  October,  in  the  year 
aforesaid,  the  said  Charles  Long  was  required  the  fifth  time  and  did  not  ap- 
pear; therefore  the  said  Charles  Long,  bv  the  judgment  of  the  coroners  of  aeouOaffotut. 
the  said  Lord  the  King,  of  the  county  aforesaid,  according  to  the  law  and 
custom  of  the  kingdom  of  England,  is  outlawed. 

Gboboe  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  writ  of  prod*- 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff  of  Ox-»fttioii. 
fordshire,  greeting.     Whereas,  by  our  writ,  we  have  lately  commanded  you 
tbst  you  should  cause  Charles  Long,  late  of  Burford,  gentleman,  to  be  re- 
quired from  county  court  to  county  court,  until,  according  to  *the  law  and    [*xvii. 
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No.  in  custom  of  our  realm  of  England,  he  should  be  outlavred  if  he  did  Bot  afr 
'■  ^  "*  pear;  and  if  he  did  appear,  then  that  you  should  take  him  and  cause  him 
to  be  safely  kept,  so  that  j;^ou  might  have  his  body  before  our  justices  at 
Westminster,  on  the  morrow  of  All  Souls,  to  answer  to  William  Burton, 
gentleman,  of  a  plea  that  he  render  to  him  two  hundred  pounds  which  he 
owes  him  and' unjustly  detains,  as  he  saith:  Therefore,  we  command  you, 
by  virtue  of  the  statute  in  the  thirty-first  year  of  the  Lady  Elizabeth,  Ute 
Queen  of  England,  made  and  provided,  that  you  cause  the  said  Charles 
Long  to  be  proclaimed,  upon  three  several  days,  according  to  the  form  of 
that  statute,  (whereof  one  proclamation  shall  be  made  at  or  near  the  most 
usual  door  of  the  church  of  the  parish  wherein  he  inhabits,)  that  he  render 
himself  unto  you ;  so  that  you  may  have  his  body  before  our  justices  at 
Westminster,  at  the  day  aforesaid,  to  answer  the  said  William  Burton  of  the 
plea  aforesaid.  And  have  you  there  theh  this  writ.  Witness,  Sir  John 
vVilles,  Knight,  at  Westminster,  the  eighteenth  day  of  June,  in  the  twenty- 
eighth  year  of  our  reign. 

52ELJ?^S*  ^^  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at  Oxford,- 
ProdamanftcL  jj^  ^.j^^  county  of  Oxford,  on  Thursday  the  twenty-sixth  day  of  June,  in  the 
twenty-ninth  year  of  the  reign  of  the  Lord  the  King  within  written,  I  caused 
to  be  proclaimed  the  first  time ;  and  at  the  general  quarter  sessions  of  the 
peace,  held  at  Oxford  aforesaid,  on  Tuesday  the  fifteenth  day  of  July  in  the 
year  aforesaid,  I  caused  to  be  proclaimed  the  second  time ;  and  at  the  most 
usual  door  of  the  church  of  IJurford  within  written,  on  Sunday  the  third 
day  of  August  in  the  year  aforesaid,  immediately  after  divine  service,  one 
month  at  the  least  before  the  within-named  Charles  Long  was  required  the 
fifth  time,  I  caused  to  be  proclaimed  the  third  time,  that  the  said  Charles 
Long  should  render  himself  unto  me,  as  within  it  is  commanded  me. 

««••  Oeorge  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 

Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sherifif  of  Berk* 
shire,  greeting.  We  command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  take  Charles  Long^  late  of  Burford,  in 
the  county  of  Oxford,  gentleman,  (being  outlawed  in  the  said  county  of  Ox- 
ford, on  Thursday  the  sixteenth  day  of  October  last  past,  at  the  suit  of  Wil- 
liam Burton,  gentleman,  of  a  plea  of  debt,  as  the  sheriff  of  Oxfordshire 
aforesaid  returned  to  our  justices  at  Westminster  on  the  morrow  of  All 
Souls  then  next  ensuing,)  if  the  said  Charles  Long  may  be  found  in  your 
*xviii.]  bailiwick ;  and  him  safely  keep,  so  that  you  may  *have  his  body  before  our 
justices  at  Westminster  from  the  day  of  St.  Martin  in  fifteen  days,  to  do 
and  receive  what  our  court  shall  consider  concerning  him  in  this  behalf. 
Witness,  Sir  John  Willes,  Knight,  at  Westminster,  the  sixth  day  of  No- 
vember, in  the  twenty-nioth  year  of  our  reign. 

SherifTn  rvtoni.     By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within- 
Otpi  corput.        named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  within  con- 
tained, according  as  by  this  writ  it  is  commanded  me. 

Sect.  3.     ^Bill  of  Middlesex,  and  Latitat  thereupon  ik  the  Coubt  or 

King's  Bench. 

for*te«B*''*'^***"  Jlf  Mf<:^/<«er,  |     The  Sheriff  is  commanded  that  he  take  Charles  Long,  late 

*""•  to  toil,     J  of  Burford,  in  the  county  of*  Oxford,  if  he  may  be  found  in  his 

bailiwick,  and  him  safely  keep;  so  that  he  may  have  his  body  before  the 

Lord  the  King  at  Westminster,  on  Wednesday  next  after  fifteen  days  of 

Aettiam  In  debt  Easter,  to  answer  William  Burton,  gentleman,  of  a  plea  of  trespass;  Und 
ALSO  to  a  bill  of  the  said  William  against  the  aforesaia  Charles,  for  two  nun 
dred  pounds  of  debt,  according  to  the  custom  of  the  court  of  the  said  Lord 
the  King,  before  the  King  himself  to  be  exhibited;]  and  that  he  have  there 
then  this  precept. 

EherifTt  rotorn.     The  within-named  Charles  Long  is  not  found  in  my  bailiwick.  • 

Ifon  est  itnerUutm  n       n  i«i  m^-via^^  -w^.v.  j 

Laiiuu.  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 

Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sherifif  of  Berk- 
shire, greeting.  Whereas  we  lately  oomipanded  our  sheri£f  of  Middlesex 
that  he  should  take  Charles  Long,  late  of  Burford,  in  the  county  of  Oxford, 

4  Note,  that  soctionn  8  and  4  are  the  nsnal  method  of  process  to  oompel  an  appearance  In  the  coortf 
of  King'R  Bench  und  Exchequer,  in  which  the  practice  of  thone  oonrts  doM  principally  differ  from  ttot 
of  the  court  of  Common  Pleaa,  the  rabeeqnnat  itages  of  proceeding  being  nearly  alike  in  them  alL 
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if  he  might  be  found  in  bis  bailiwick,  and  him  safely  keep,  so  that  he  might     '  No.  Ill 
be  before  us  at  Westminster,  at  a  certain  day  now  past,  to  answer  unto  Wil-       ^-  »  ^^ 
iiam  Burton,  gentleman,  of  a  plea  of  trespass;  [and  also  to  a  bill  of  the  said  Jcetiam, 
William  against  the  aforesaid  Charles,  for  two  hundred  pounds  of  debt,  ac- 
cording to  the  custom  of  our  court,  before  us  to  be  exhibited ;]  and  our  said 
sheriff  of  Middlesex  at  that  day  returned  to  us  that  the  aforesaid  Charles 
was  not  found  in  his  bailiwick ;  whereupon  on  the  behalf  of  the  aforesaid 
William,  in  our  court  before  us,  it  is  sufficiently  attested  that  the  aforesaid 
Charles  lurks  and  runs  about  in  your  county:  Therbfore  we  command  you 
that  you  take  .him,  if  he  may  be  found  in  ^our  bailiwick*  and  him  safely      Pxix. 
keep,  so  that  you  may  have  his  body  before  us  at  Westminster  on  Tuesday 
next  after  ^ye  weeks  of  Easter,  to  answer  the  aforesaid  William  of  the  plea 

^id  bill]  aforesaid;  and  have  you  there  then  this  writ.     Witness,  Sir 
dley  Byder,  Knight,  at  Westminster,  the  eighteenth  day  of  April,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  hrfve  taken  the  body  of  the  within-  Sheriir«  return, 
named  Charles  Long,  which  I  have  ready  at  the  day  and  place  within  con-  ^^  «»fyi«. 
tained,  according  as  by  this  writ  it  is  commanded  me. 

Sect.  4.    Writ  of  Quo  Minus  in  the  Exchequer. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth  ;  to  the  sheriff  of  Berk- 
shire, greeting.  We  command  you  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and  take  Charles  Lons, 
lale  of  Burford,  in  the  county  of  Oxford,  gentleman,  wheresoever  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his 
body  before  the  Barons  of  our  Exchequer  at  Westminster  on  the  morrow 
of  the  Holy  Trinity,  to  answer  William  Burton,  our  debtor  of  a  plea,  that 
be  render  to  him  two  hundred  pounds  which  he  owes  liim  and  unjustly  de- 
tains, wherebv  he  is  .the  less  able  to  satisfy  us  the  debts  which  he  owes  us 
at  our  said  Exchequer,  sA  he  salth  that  he  can  reasonably  show  that  the 
same  he  ought  to  render:  and  have  you  there  this  writ  Witness,  Sir 
Thomas  Parker,  Knight,  at  Westminster,  the  sixth  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  Sheriirs  return. 
named  Charles  Long,  which  I  have  ready  before  the  barons  within  written,  ^^  <»»y«»- 
according  as  within  it  is  commajaded  me. 

Sect.  5.    Special  Bail,  on  the  ArresJt  of  the  Djbfendant,  pursuant  to  the 
Testatum  Capias,  in  page  xiv. 

Know  all  men,  by  these  presents,  that  we,  Charles  Long,  of  Burford,  in  the  M-bond  tc  the 
county  of  Oxford,  gentleman,  Peter  Hamond,  of  Bix,  in  the  said  county,  ""'^ 
yeoman,  and  Edward  Thomlinson,  of  Woodstock,  in  the  said  county,  inn- 
holder,  are  held  and  firmly  bound  to  Christopher  Jones,  esquire,  sheriff  of 
the  county  of  Berks,  in  four  hundred  pounds  of  lawfiil  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attorney,  executors, 
administrators,  or  assigns';  for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  and  each  of  us  by  himself  *for  the  whole  and  in  gross,      [*xx. 
our  and  every  of  our  heirs,-  executors,  and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals.    Dated  the  fifteenth  day  of  May,  in  the 
twenty-eighth  year  of  the  reign  of  our  sovereign  Lord  George  the  Second, 
by  the  grace  of  God  King  of  Great  Britain,  France,  and  Ireland,  Defender 
of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-five. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden  Charles 
Long  do  appear  before  the  justices  of  our  sovereign  Lord  the  King,  at  West- 
minster, on  the  morrow  of  the  Holy  Trinity,  to  answer  William  Burton, 
gentleman,  of  a  plea  of  debt  of  two  hundred  pounds,  then  this  obligation 
shall  be  void  and  of  none  effect,  or  else  shall  be  and  remain  in  full  force 
and  virtue. 

Sealed  and  delivered,  being  first  duly        Charles  Long.  (l.s. 

stamped,  in  the  presence  of  Peter  Hamond,  (l.s. 

Henrt  Shaw.        Bdward  Thomlinson.    (l.s. 
Timothy  Griffith. 
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No.  IIL  You  Charles  Long  do  acknowledge  to  owe  unto  the  plaintiff  four  hundred 

^  »  '*  pounds,  and  you  John  Rose  and  Peter  Hamond  do  severally  acknowledge 
Slutefore  ttie"'  ^  ?^®  ^^^  *^®  same  person  the  sum  of  two  hundred  pounds  apiece,  to  be 
levied  upon  your  several  goods  and  chattels,  lands  and  tenements,  upok 
CONDITION  that,  if  the  defenoUint  be  condemned  in  the  action,  he  shall  pay 
the  condemnation,  or  render  himself  a  prisoner  in  the  Fleet  for  the  same ; 
and,  if  he  fail  so  to  do,  you  John  Bose  and  Peter  Hamond  do  undertake  to 
do  it  for  him. 

Trinity  Term,  28  Geo.  II. 

BerkSf   I    On  a  Testatum  (hpiaa  from  Oxfordshire  against  Charles  Long, 
U>  wit.    I    late  of  Bur  ford,  in  the  county  of  Oxford,  gentleman,  returnable 

on  the  morrow  of  the  Holy  Trinity,  at  the  suit  of  William  Burton,  of  a 

plea  of  debt  of  two  hundred  pounds : 

The  Bail  are,  John  Bose,  of  Witney,  in  the  county  of  Oxford,  esquire, 
Peter  Hamond,of  Bix,  in  the  said  county,  yeoman. 

RiCHARD«pRicE,  attomey  ) 
for  the  defendant,         j 

The  party  himself  in  400/. 
Each  of  the  bail  in  200/. 
Taken  and  acknowledged  the  tweoty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-five,  de 
bene  esse,  before  me, 

Robert  Grove, 
one  of  the  commLssioners. 

*Sect.  6.    The  Record  as  rexoved  bf  Writ  of  Error. 

Writ  ofcrror.  ThE  Lord  the  King  hath  given  in  charge  to  his  trusty  and  beloved  Sir 
John  Willes,  Knight,  his  writ  closed  in  these  words : — GEORGE  the  Second, 
by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  King,  Defender 
of  the  Faith,  and  so  forth :  to  our  tiusty  and  beloved  Sir  John  Willes, 
Knight,  greeting.  Because  in  the  record  and  process,  and  also  in  the 
giving  of  judgment  of  the  plaint,  which  was  in  our  court  before  you  and 
your  fellows,  our  justices  of  the  bench,  by  our  writ  between  William  Bur- 
ton, gentleman,  and  Charles  Long,  late  of  Burford,  in  the  county  of  Oxford, 
sentleman,  of  a  certain  debt  of  two  hujidred  pounds,  which  the  said 
William,  dexnands  of  the  said  Charles,  manifest  error  hath  intervened,  to 
the  great  damage  of  him  the  said  William,  as  we  from  his  complaint  are 
informed  ;  we  being  willing  that  the  error,  if  any  there  be,  should  be  cor- 
rected in  due  manner,  and 'that  full  and  speedy  justice  should  be  done  to 
the  parties  aforesaid  in  this,  behalf,  do  command  you,  that  if  judgment 
thereof  be  given,  then  under  your  seal  you  do  distinctly  and  openly  send 
the  record  and  process  of  the  plaint  aforesaid,  with  all  things  concerning 
them,  and  this  writ ;  so  that  we  may  have  them  from  the  day  of  Easter  in 
fifteen  davs,  wheresoever  we  shall  then  be  in  England ;  that  the  record  and 
process  aforesaid  being  inspected,  we  may  cause  to  be  done  thereupon,  for 
correcting  that  error,  what  of  right  and  according  to  the  law  and  custom  of 
our  reabn  of  England  ought  to  be  done.  Witness  ourself  at  Westminster, 
the  twelfth  day  of  February,  in  the  twenty-ninth  year  of  our  reign. 

caiitfjQstkM'i  re-.    The  record  and  process  whereof  in  the  said  writ  mention  aboye  is  made* 
*'*™*  follow  in  these  words,  to  wit: — 

The  noord.  Pleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  brethren, 
justices  of  the  b^ich  of  the  Lord  the  King  at  Westminster,  of  the  term 
of  the  Holy  Trinity,  in  the  twenty-eighth  year  of  the  reign  of  the  Lord 
Georue  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  &c. 

Witt.  0x01%,   )    Charles  Long,  late  of  Burford,  in  the  county  aforesaid,  gentle- 

&  wit,   ]   man,  was  summoned  to  answer  William  Burton,  of  Tamton  in 

the  said  county,  gentleman,  of  a  plea  that  he  render  unto  him  two  hundred 

Dedwatton,  or    pounds,  which  he  owes  him  and  unjustly  detains,   [as  he  saitb.J     And 

-wnt,on»boad.^Hj.n^PPQjj  the  said  William,  by  Thomas  Gough,  his  attorney,  complains, 

*x:yii.]     that  whereas  on  the  first  day  of  December,  in  the  year  of  our  Lord  *one 
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thousand  seven  hundred  and  fifty-four,  at  Banbury  in  this  county,  the  said      No.  IlL 
Charles  by  his  writing  obligatory  did  acknowledge  himself  to  be  bound  to       ^-  r  — ^ 
the  said  William  in  the  said  sum  of  two  hundrecl  pounds  of  lawful  money 
of  Great  Britain,  to  be  paid  to  the  said  William  whenever  after  the  said 
Charles  should  be  thereto  reouired;  nevertheless  the  said  Charles  (although 
often  required)  hath  not  paid  to  the  said  William  the  said  sum  of  two  hun- 
dred pounds,  nor  any  part  thereof,  but  hitherto  altogether  hath  refused, 
and  doth  still  refuse,  to  render  the  same ;  wherefore  he  saith  that  he  is  in- 
jured and  hath  damage  to  the  value  of  ten  pounds :   and  thereupon  he 
brings  suit,  fand  good  proof]     And  he  brings  here  into  court  the  writing  i>Yi/b<  6»  cuno. 
obligatory  aforesaid ;  which  testifies  the  debt  aforesaid  in  form  aforesaid ; 
the  date  whereof  is  the  day  and  year  before  mentioned.     And  the  afore- De&noe. 
said  Charles,  by  Richard   Price   his   attorney,  comes    and   defends   the 
force  and  ii\jury  whien  [and  where  it  shall  behoove  him,]  and  craves  oyer 
of  the  said  writing  obhgatory,  and  it  is  read  unto  him  [in  the  form  afore- 
said :]  he  likewise  craves  oyer  of  the  condition  of  the  said  writing,  and  it  is  Qyer  prayed  of 
read  unto  him  in  these  words :  "  The  condition  of  this  obligation  is  such,  ^Sj^^^^  uT 
that  if  the  above-bounden  Charles  Long,  his  heirs,  executors,  and  adminis-  perform  an 
trators  and  every  of  them,  shall  and  do  from  time  to  time,  and  at  all*^*^ 
times  hereafter,  well  and  truly  stand  to,  obey,  observe,  fulfil,  and  keep  the 
award,  arbitrament,  order,  rule,  judgment,  final  end,  and  determination 
of  David  Stiles,  of  Woodstock,  in  the  said  county,  clerk,  and  Henry  Bacon, 
of   Woodstock  aforesaid,  gentleman,  (arbitrators  indifferently  nominated 
and  chosen  -by  and  between  the  said  Charles  Long  and  the  above-named 
William  Burton,  to  arbitrate,  award,  order,  rule,  judge,  and  determine  of 
all  and  all  manner  of  actions,  cause  or  causes  of  action,  suits,  plaints, 
debts,  duties,  reckonings,  accounts,  controversies,  trespasses,  and  demands 
whatsoever  had,  moved,  or  depending,  or  which  might  have  been  had, 
moved,  or  depending,  by  and  between  the  said  parties,  for  anv  matter, 
cause,  or  thing,  from  the  beginning  of  the  world  until  the  day  of  the  date 
hereof,)  which  the  said  arbitrators  shall  make  and  publish,  of  or  in  the 
premises,  in  writing  under  their  hands  and  seals,  or  otherwise  by  word  of 
mouth  in  the  presence  of  two  credible  witnesses,  on  or  before  the  first  day 
of  January  next  ensuing  the  date  hereof;  l^en  this  obligation  to  be  void 
and  of  none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue.'' 
Which  being  read  and  heard,  the  said  Charles  prays  leave  to  imparl  therein  imparlance. 
here  until  the  octave  of  the  Holy  Trinity ;  and  it  is  grantee!  unto  him. 
The  same  day  is  given  to  the  said  William  Burton,  here,  Ac.  At  which  day,  Oontinmuioe. 
to  wit,  on  the  octave  of  the  Holy  Trinity,  here  come  as  well  the  said  William 
Burton  as  the  said  Charles  Long,  by  their  attorneys  aforesaid;  and  here- 
upon the  said  William  *prays  that  the  said  Charles  may  answer  to  his  writ    [^xxiii. 
and  count  aforesaid.    And  the  aforesaid  Charles  defends  the  force  and  in-  piw<  No  inch 
jury,  when,  Ac.,  and  saith  that  the  said  William  ought  not  to  have  or  ^^"^ 
maintain  his  said  action  against  him ;  because  he  saith,  that  the  said  David 
Stiles  and  Henry  Bacon,  the  arbitrators  before  named  in  the  said  condition, 
did  not  make  any  such  award,  arbitrament,  order,  rule,  judgment,  final  end, 
or  determination,  of  or  in  the  premises  above  specified  in  the  said  condition, 
on  or  -before  the  first  day  of  January,  in  the  condition  aforesaid  above  men- 
tioned, according  to  the  form  and  effect  of  the  said  condition :  and  this  he 
is  ready  to  verify.  Wherefore  he  prays  judgment,  whether  the  said  William 
ought  to  have  or  maintain  his  said  action  diereof  against  him  [and  that  he 
may  go  thereof  without  a  day.j  And  the  aforesaid  William  saith  that  for  any  Repiicatfon,  m^ 
thing  above  alleged  b^  the  said  Charles  in  pleadings  he  ought  not  to  be  pre-  iJ^^L^** 
eluded  from  having  his  said  action  thereof  against  him ;  because  he  saith, 
that  after  the  making  of  the  said  writing  obligaiory,  and  before  the  said 
first  day  of  January,  to  wit,  on  the  twenty-sixtn  day  of  December,  in  the 
year  aforesaid,  at  Banbury  aforesaid,  in  the  presence  of  two  credible  wit- 
nesses, namely,  John   Dew,  of  Chalbury,  in  the  county  aforesaid,   and  ' 
Hichard  Morris,  of  Wytham,  in  the  county  of  Berks,  the  said  arbitrators 
undertook  the  charge  of  the  award,  arbitrament,  order,  rule,  judgment, 
final  end,  and  determination  aforesaid,  of  and  in  the  premises  specified  in 
the  conchtion  aforesaid;  and  then  and  there  made  and  published  their 
award  by  word  of  mouth  in  manner  and  form  following :  that  is  to  say,  the 
said  arbitrators  did  award,  order,  and  a<^udge  that  he  the  said  Charles 
Long  should  forthwith  pay  to  the  said  William  Burton  the  sum  of  seventy- 
live  pounds,  and  that  thereupon  all  differences  between  them  at  the  time 
of  the  mak?n^  the  said  writing  obligatory  should  finally  cease  and  deter- 
mine.   An^  the  said  William  £rther  saith,  that  although  he  afterwards,  to 
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wit,  on  the  sixth  day  of  January,  in  the  year  of  our  Lord  one  thoufiana 
seven  hundred  and  fifty-five,  at  Banbury  aforesaid,  requested  the  Bald 
Charles  to  pay  to  him  the  said  William  the  said  seventy-five  pou&ds,  yet 
(by  protestation  that  the  said  Charles  hath  not  stood  to,  obeyed,  observed 
tulfilled,  or  kept  any  part  of  the  said  award,  which  by  him  the  said  Charles 
ought  to  have  been  stood  to,  obeyed,  observed,  fulfilled,  and  kept)  for 
further  plea  therein  he  saith,  that  the  said  Charles  the  said  seventy-five 
pounds  to  the  said  William  hath  not  hitherto  paid ;  and  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  his  debt  aforesaid,  together 
with  his  damages  occasioned  by  the  detention  of  the  said  debt,  to  be  ad- 
judged unto  him,  &c.  And  the  aforesaid  Charles  saith,  that  the  plea  afore- 
said by  him  the  sard  William  in  manner  and  form  aforesaid  above  in  bis 
replication  pleaded,  and  the  matter  in  the  same  contained,  are  jn  no  wise 
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sufiicient  in  *law  for  the  said  William  to  have  or  maintain  his  action  afore- 
said thereupon  against  him  the  said  Charles;  to  which  the  said  Charles 
hath  no  necessity,  neither  is  he  obliged,  by  the  law  of  the  land,  in  any  man- 
ner to  answer ;  and  this  he  is  ready  to  verify.  Wherefore,  for  want  of  a 
sufficient  replication  in  this  behalf,  the  said  Charles,  as  aforesaid,  prays 
judgment,  and  that  the  aforesaid  William  may  be  precluded  from  having 
his  action  aforesaid  thereupon  against  him,  &c.  And  the  said  Charles,  ao- 
Oanaei  of  demnr- cording  to  the  form  of  the  statute  in  that  case  made  and  provided,  shows 
'*'•  to  the  court  here  the  causes  of  demurrer  following,  to  wit:  that  it  doth  not 

appear,  by  the  replication  aforesaid,  that  the  said  arbitrators  made  the  same 
award  in  the  presence  of  two  credible  witnesses  on  or  before  the  said  first 
day  of  January,  as  they  ought  to  have  done,  according  to  the  form  and 
efiect  of  the  condition  aforesaid ;  and  that  the  replication  aforesaid  is  un- 
certain, insufficient,  and  wants  form.  And  the  aforesaid  William  saith,  that 
the  plea  aforesaid  by  him  the  said  William  in  manner  and  form  aforesaid 
above  in  his  replication  pleaded,  and  the  matter  in  the  same  contained,  are 
good  and  sufficient  in  mw  for  the  said  William  to  have  and  maintain  the  • 
said  action  of  him  the  said  William  thereupon  against  the  said  Charles ; 
which  said  plea,  and  the  matter  therein  contained,  the  said  William  is 
ready  to  verify  and  prove  as  the  court  shall  award :  and  because  the  afore- 
said Charles  hath  not  answered  to  that  plea,  nor  hath  he  hitherto  in  any 
manner  denied  the  same,  the  said  William  as  before  prays  judgment,  and 
his  debt  aforesaid,  together  with  his  damages  occasioned  by  the  detention 
of  that  debt,  to  be  adjudged  unto  him,  &c.  And  because  the  justices  here 
will  advise  themselves  of  and  upon  the  premises  before  they  give  judgment 
thereupon,  a  day  is  thereupon  given  to  the  parties  aforesaid  here,  until  the 
morrow  of  All  Souls,  to  hear  their  judgment  thereupon,  for  that  the  said 
justices  here  are  not  yet  advised  thereof.  At  which  day  here  come  as  well 
the  said  Charles  as  the  said  William,  by  their  said  attorneys ;  and  because 
the  said  justices  here  will  farther  advise  themselves  of  and  upon  the  pre- 
mises before  they  give  judgment  thereupon,  a  day  is  farther  given  to  the 
parties  aforesaid  here  until  the  octave  of  Saint  HUary,  to  hear  their  judg- 
ment thereupon,  for  that  the  said  justices  here  are  not  yet  advised  thereof. 
At  which  day  here  come  as  well  the  said  William  Burton  as  the  said  Charles 
Long,  by  their  said  attorneys.  Wherefoke,  the  record  and  matters  afore- 
said having  been  seen,  and  by  the  justices  here  fully  understood,  and  all 
and  singular  the  premises  being  exlimined,  and  mature  deliberation  being 
had  thereupon ;  for  that  it  seems  to  the  said  justices  here  that  the  said  plea 
of  the  said  William  Burton  before  in  his  replication  pleaded,  and  the  mat- 
ter therein  contained,  are  not  sufficient  in  law  to  have  and  maintain  the 
*Tnrv  1  ^^^^^  ^^  ^^®  aforesaid  William  against  the  aforesaid  Charles ;  thbrefou  it 
Jndsi^^r  the  '*  CONSIDERED,  that  the  aforesaid  William  *take  nothing  by  his  writ  afore- 
defeSi^t  ^  ^said^  but  that  he  and  his  pledges  of  prosecuting,  to  wit,  John  Doe  and 
Qtttrtru  ijOMea'^lchsLrd  Roe,  be  in  mercy  for  his  false  complaint;  and  that  the  aforesaid 
jH^  per  breve,  Qi^ajigg  gQ  thereof  without  a  day,  &c.  And  it  is  farther  considered,  that 
the  aforesaid  Charles  do  recover  against  the  aforesaid  William  eleven  pounds 
and  seven  shillings,  for  his  costs  and  charges  by  him  about  his  defence  in 
this  behalf  sustained,  ivdjudged  by  the  court  here  to  the  said  Charles  with 
his  consent,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided :  and  that  the  aforesaid  Charles  may  have  execution  thereof,  &o. 
a»-  Afterwards,  to  wit,  on  Wednesday  next  after  fifteen  days  of  Easter  in 
'  this  same  term,  before  the  Lord  the  iting,  at  Westminster,  comes  the  afore- 
said William  Burton,  by  Peter  Manwaring,  his  attorney,  and  saith,  that  in 
the  record  and  process  aforesaid,  and  also  in  the  giving  of  the  judgment  in 
the  plaint  aforesaid,  it  is  manifestly  erred  in  this,  to  wit,  that  die  judgment 
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aforesaid  was  given  in  form  aforesaid  for  the  said  Charles  Long  against  the      No.  III. 
aforesaid  William  Burton,  where,  by  the  law  of  the  land,  judgment  should       ^-  ^  -^ 
have  been  given  for  the  said  William  Burton  against  the  said  Charles  LoiSg ; 
and  this  he  is  ready  to  verify.    And  the  said  William  prays  the  writ  of  the  Writ  of  scire 
said  Lord  the  King,  to  warn  the  said  Charles  Long  to  be  before  the  said  Lord  :^^'  ^  *" 
the  King,  to  hear  the  record  and  process  aforesaid ;  and  it  is  granted  unto 
him;  by  which  the  sheriff  aforesaid  is  commanded  that. by  good  [and  lawful 
men  of  his  bailiwick!  he  cause  the  aforesaid  Charles  Lone  to  know  that  ho 
be  before  the  Lord  tne  King  from  the  day  of  Easter  in  five  weeks,  where- 
soever [he  shall  then  be  in  LnglandJ  to  hear  the  record  and  process  afore- 
said, if  [it  shall  have  happened  that  m  the  same  any  error  shall  have  inter- 
vened ;]  and  further  [to  do  and  receive  what  the  court  of  the  Lord  the  King 
shall  consider  in  this  behalf.]     The  same  day  is.  given  to  the  aforesaid  Wil-* 
liam  Burton*    At  which  day  before  the  Lord  the  King,  at  Westminster,  ^*"ff *■ .  ««*«* 
comes  the  aforesaid  William  Burton,  by  his  attorney  aforesaid;  and  the    *'^''*^ 
sheriff  returns,  that  by  virtue  of  the  writ  aforesaid  to  him  directed  he  had 
caused  the  said  Charles  Long  to  know  that  he  be  before  the  Lord  the  King 
at  the  time  aforesaid  in  the  said  writ  contained,  by  John  Den  and  Richard 
Fen,  good,  &c.,  as  by  the  same  writ  was  commanded  him;  which  said 
Charles  Long,  according  to  the  warning  given  him  in  this  behalf,  here 
cometh  by  Thomas  Webb,   his  attorney.    Whereupon  the  said  William  ^JSL""**"*^ 
saith,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giving  of  the 
judgment  aforesaid,  it  is  manifestly  erred,  alleging  the  error  aforesaid  by 
him  in  the  form  aforesaid  alleged,  and  prays  that  the  judgment  aibresaid 
for  the  error  aforesaid,  and  others,  in  the  record  and  process  aforesaid  being 
may  be  reversed,  annulled,  and  entirely  for  nothing  esteemed,  and  that  the 
said  Charles  *may  rejoin  to  the  errors  aforesaid,  and  that  the  court  of  the    [*xxvi. 
said  Lord  the  King  here  may  proceed  to  the  examination  as  well  of  the 
record  and  process  aforesaid  as  of  the  matter  aforesaid  above  for  error 
assigned.      And  the  said  Charles  saith,  that  neither  in  the  record  and  R<4oinder.  ih 
process  aforesaid,  nor  in  the  giving  of  the  judgment  aforesaid,  in  any  thing  *'*^****"^"'""*' 
IS  there  erred ;  and  he  prays  in  like  manner  that  the  court  of  the  said  Lord 
the  King  here  may  proceed  to  the  examination  as  well  of  the  record  and 
process  aforesaid  as  of  the  matters  aforesaid  above  for  error  assigned.    And  Oontiiiiiaiioa. 
BECAUSE  the  court  of  the  Lord  the  King  here  is  not  yet  advised  what  judg- 
ment to  give  of  and  upon  the  premises,  a  day  is  thereof  given  to  the  parties 
aforesaid  until  the  morrow  of  the  Holv  Trinity,  before  Uie  Lord  the  King, 
wheresoever  he  shall  then  be  in  England,  to  hear  their  judgment  of  and 
upon  the  premises,  for  that  the  court  of  the  Lord  the  King  here  is  not  yet 
advised  thereof.    At  which  day  before  the  Lord  the  K,ing,  at  Westminster, 
flome  the  parties  aforesaid  by  their  attorneys  aforesaid.    Whereupon,  as  Opinion  of  die   ; 
well  the  record  and  process  aforesaid,  and  the  judgment  thereupon  civon,  "*°^ 
as  the  matters  aforesaid  by  the  said  William  above  for  error  assigned,  oeing 
seen,  and  by  the  court  of  the  Lord  the  King  here  being  fully  understood, 
and  mature  deliberation  being  thereupon  had,  for  that  it  appears  to  the 
court  of  the  Lord  the  King  here,  that  in  the  record  and  process  aforesaid, 
and  also  in  the  giving  of  the  judgment  aforesaid,  it  is  manifestly  erred, 
THERsroRE  IT  IS  CONSIDERED  that  the  judgment  aforesaid,  for  the  error  afor^-cS^S^ptea?^ 
8aid,  and  others,  in  the  record  and  process  aforesaid,  be  reversed,  annulled,  rerened. 
and  entirely  for  nothing  esteemed ;  and  that  the  aforesaid  William  recover  Jj>dB«»ntferthi 
against  the  aforesaid  Charles  his  debt  aforesaid,  and  also  fifty  pounds  for  his  p^^^^^ 
«lamages  which  he  hath  sustained,  as  well  on  occasion  of  the  detention  of 
the  said  debt,  as  for  his  costs  and  charges  unto  which  he  hath  been  put  Gotta, 
about  his  suit  in  this  behalf,  to  the  said  William  with  his  consent  by  the 
court  of  the  Lord  the  King  here  adjudged.    And  the  said  Charles  in  mercy.  ^^?* 

Sect.  7.  Process  of  Execution. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and^ri*o'5P{««* 
Ireland  King,  Defender  of  the  Faith,  and  so  iforth,  to  the  sheriff  of  Oxford- ~**'^***'*^'^ 
shire,  greeting.    Wb  command  you  that  you  take  Charles  Long,  late  of  Bur- 
ford,  gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  us  in  three  weeks  from  the  day  of  the 
Holy  Trinity,  wheresoever  we  shall  then  be  in  England,  to  satisfy  William 
BurtoE.  for  two  hundred  pounds  debt,  which  the  said  William  Burton  hath 
lately  recovered  against  him  in  our  court  before  us,  and  also  fifty  pounds, 
which,  were  *adjudged  in  our  said  court  before  us  to  the  said  William   [*X3:vii 
Burton  for  his  damages  which  he  hath  sustained,  as  well  by  occasion  of  the 
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No.  III.      detention  of  the  said  debt  as  for  his  costs  and  charges  to  which  he  haih  been 

'*■»-''       put  about  his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is  convicted, 

as  it  appears  to  us  of  record ;  and  have  you  there  then  this  writ.    Witness 

Sir  Thomas  Denison,'  Knight,  at  Westminster,  the  nineteenth  day  of  June, 

in  the  twenty-ninth  year  of  our  reign. 

Sh^riiPB  return.     By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 
Ogw  corpus.        within-named  Charles  Long,  which  I  have  ready  before  the  Lord  the  King 
at  Westminster,  at  the  day  within  written,  as  within  it  is  commanded  me. 

Wiri^.^«r<  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 

Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 
shire, greeting.  We  command  you  that  of  the  goods  and  chattels  within 
your  bailiwick  of  Charles  Long,  late  of  Burford,  gentleman,  you  oauae  to  be 
made  two  hundred  pounds  debt,  which  William  Burton  lately  in  our  court 
before  us  at  Westminster  hath  recovered  against  him,  and  also  fifty  pounds, 
which  were  a(^udged  in  our  court  before  us  to  the  said  William  for  his 
damages  which  he  hath  sustained,  as  well  by  occasion  of  the  detention  of 
his  said  debt  as  for  his  costs  and  charges  to  which  he  hath  been  put  about 
his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is  convicted,  as  it 
appears  .to  us  of  record ;  and  have  that  money  before  us  in  three  weeks 
from  the  day  of  the  Holy  Trinity,  wheresoever  we  shall  then  be  in  Fnsland, 
to  render  to  the  said  William  of  his  debt  and  damages  aforesaid ;  and  have 
there  then  this  writ.  Witness  Sir  Thomas  Benison,  Knight,  at  Westminster, 
the  nineteenth  day  of  June,  in  the  twenty-ninth  year  of  our  reign. 

WbMiini  return.     By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of  the 
"'^J*^         goods  and  chattels  of  the  within-written  Charles  Long  two  hundred  and 
fifty  pounds,  which  I  have  ready  before  the  Lord  the  King  at  Westminster, 
at  the  day  within  written,  as  it  is  within  commanded  me. 

*  The  Moior  pnlanfi  Jnstioe,  there  being  no  chle^Jufltioe  that 
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CHAPTER  I. 
OF  THE  NATURE  OF  CRIMES,  AND  THEIR  PUNISHMENT. 

Wt  are  now  amved  at  the  fourth  and  last  branch  of  these  commentaries; 
^Fhich  treats  of  public  wrongSy  or  crimes  and  misdemesnours.  For  we  may  re- 
member that,  in  the  beginning  of  the  preceding  book,(«)  wrongs  were  divided 
intu*  two  species:  the  one  privatCy  and  the  other  public.  Private  wrongs,  which 
are  frequently  termed  civil  injuries,  were  the  subject  of  th&t  entire  book :  we 
are  now  therefore,  lastly,  to  proceed  to  the  consideration  of  public  wrongs,  or 
crimes  and  misdemesnours;  with  the  means  of  their  prevention  and  punishment. 
In  the  pursuit  of  which  subject  I  shall  consider,  in  the  first  place,  the  general 
nature  of  crimes  and  punishments;  secondly,  the  persons  capable  of  committing 
crimes;  thirdly,  their  several  decrees  of  guilt  as  principals,  or  accessaries; 
*fourthly,  the  several  species  of  crimes,  with  the  punishment  annexed  to  ^-^^ 
each  by  the  laws  of  England;  fifthly,  the  means  of  preventing  their  j)er-  "- 
petration ;  and,  sixthly,  the  method  of  inflicting  those  punishments  which  the 
nw  has  annexed  to  each  several  crime  and  misdemesnour. 

First,  as  to  the  general  nature  of  crimes,. and  their  punishment ;  the  discus- 
sion and  admeasurement  of  which  forms  in  every  country  the  code  of  criminal 
^aw;  or,  as  it  is  more  usually  denominated  with  us  in  England,  the  doctrine  of 
WiQ pleas  of  the  crown;  so  called  because  the  king,  in  whom  centres  the  majesty 
of  the  whole  community,  is  supposed  by  the  law  to  be  the  person  injured  by 
every  infraction  of  the  public  rights  belonging  to  that  community,  and  is  there- 
fore in  all  cases  the  proper  prosecutor  for  every  public  offence. (6) 

The  knowledge  of  this  branch  of  jurisprudence,  which  teaches  the  nature,  ex- 
tent, and  degrees  of  every  crime,  and  adjusts  to  it  its  adequate  and  necessary 
penalty,  is  of  the  utmost  importance  to  every  individual  in  the  state.  For  (as 
a  very  great  master  of  the  crown-law((?)  has  observed  upon  a  similar  occasion) 
no  rank  or  elevation  in  life,  no  uprightness  of  heart,  no  prudence  or  circum- 
spection of  conduct,  should  tempt  a  man  to  conclude  that  he  may  not  at  some 
time  or  other  be  deeply  interested  in  these  researches.  The  infirmities  of  the 
best  among  us,  the  vices  and  ungovernable  passions  of  others,  the  instability  of 
all  human  affairs,  and  the  numberless  unforeseen  events,  which  the  compass  of 
a  day  may  bring  forth,  will  teach  us  (upon  a  moment's  reflection)  that  to  know 
with  precision  what  the  laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us^  is  a  matter  of  uni- 
versal concern. 

(•)BookUi.cIi.L  (»}8ae  book  Lm  901.  («)  Sir  HiehMl  V^Mtar,  prat  to  rep. 
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In  proportion  to  the  importance  of  the  criminal  law  ought  also  to  be  the  care 
and  attention  of  the  legislature  in  properly  forming  and  enforcing  it.  It  should 
JUQ  -1     be  founded  upon  principles  tnat  are  permanent,  uniform,  *and  universal ; 

■'  and  always  conformable  to  the  dictates  of  truth  and  justice,  the  feelings 
of  humanity,  and  the  indelible  rights  of  mankind :  though  it  sometimes  (pro- 
vided there  be  no  transgression  of  these  external  boundaries)  may  be  modified, 
narrowed,  or  enlarged,  according  to  the  local  or  occasional  necessities  of  the 
state  which  it  is  meant  to  govern.  And  yet,  either  from  a  want  of  attention  to 
these  principles  in  the  first  concoction  of  the  laws,  and  adopting  in  their  stead 
the  impetuous  dictates  of  avarice,  ambition,  and  revenge;  firom  retaining  the 
discordant  political  regulations,  which  successive  conquerors  or  factions  have 
established  in  the  various  revolutions  of  government ;  from  giving  a  lasting 
efficacy  to  sanctions  that  were  intended  to  be  temporary,  and  made  (as  lord 
Bacon  expresses  it)  merely  upon  the  spur  of  the  occasion;  or  from,  lastly,  too 
hastily  employing  such  means  as  are  greatly  disproportionate  to  their  end,  in 
order  to  check  the  progress  of  some  very  prevalent  offence :  from  some,  or  fipom 
all,  of  these  causes,  it  hath  happened  that  the  criminal  law  is  in  every  country 
of  Europe  more  rude  and  imperfect  than  the  civil.  I  shall  not  here  enter  into 
any  minute  inquiries  concerning  the  local  constitutions  of  other  nations ;  the 
inhumanity  and  mistaken  policy  of  which  have  been  sufficiently  pointed  out  by 
ingenious  writers  of  their  own.(d)  But  even  with  us  in  England,  where  our 
crown  law  is  with  justice  supposed  to  be  more  nearly  advanced  to  perfection ; 
where  crimes  are  more  accurately  defined,  and  penalties  less  uncertain  and  ar- 
;,(.,  ^     bitrary;  where  all  our  accusations  are  public,  and  our  *trials  in  the  face 

J  of  the  world;  where  torture  is  unknown,  and  every  delinquent  is  judged 
by  such  of  his  equals  against  whom  he  can  form  no  exception  nor  even  a  per- 
sonal dislike; — even  here  we  shall  occasionally  find  room  to  remark  some  par- 
ticulars that  seem  to  want  revision  and  amendment.  These  have  chiefly  arisen 
from  too  scrupulous  an  adherence  to  some  rules  of  the  antient  common  law, 
when  the  reasons  have  ceased  upon  which  those  rules  were  founded;  from  not 
repealing  such  of  the  old  penal  laws  as  are  either  obsolete  or  absurd;  and  from 
too  little  care  and  attention  in  framing  and  passing  new  ones.  The  enacting 
of  penalties,  to  which  a  whole  nation  should  be  subject,  ought  not  to  be  left  as 
a  mattei'  of  indifference  to  the  passions  or  interests  of  a  few,  who  upon  tempo- 
rary motives  may  prefer  or  support  such  a  bill;  but  be  calmly  and  maturely 
considered  by  persons  who  know  what  provisions  the  laws  have  already  made 
to  remedy  the  mischief  complained  of,  who  can  from  experience  foresee  the 
probable  consequences  of  those  which  are  noT*^  proposed,  and  who  wiU  judge 
without  passion  or  prejudice  how  adequate  they  are  to  the  evil.  It  is  never 
usual  in  the  house  of  peers  even  to  read  a  private  bill,  which  may  affect  the 
property  of  an  individual,  without  first  referring  it  to  some  of  the  learned  judges 
ana  hearing  their  report  thereon.(e)  And  surely  equal  precaution  is  necessary 
when  laws  are  to  be  established  which  may  affect  the  property,  the  liberty,  and 
perhaps  even  the  lives  of  thousands.  Had  such  a  reference  taken  place,  it  is 
impossible  that  in  the  eighteenth  century  it  could  ever  have  been  made  a  capital 
crime  to  break  down  (however  maliciously)  the  mound  of  a  fish-pond,  whereby 
any  fish  shall  escape ;  or  to  cut  down  a  cherry-tree  in  an  orchard.(/)*  Were 
even  a  committee  appointed  but  once  in  a  hundred  years  to  revise  the  criminal 
law,  it  could  not  have  continued  to  this  hour  a  felony,  without  benefit  of  clergy, 
to  be  seen  for  one  month  in  the  company  of  persons  who  call  themselves,  or  are 
called,  Egyptians.(^)* 

O  Baron  MonlBMiiiieii,  marqiils  Beccuia,  Ac    *  (/)  9tat  9  Geo.  I.  c.  22.   81  Q«o.  n.  e.  42. 

(•;  S«e  book  U.  page  836.  (»)  Stat  6  lUls.  c.  20. 

'  The  two  acts  inflicting  this  severe  punishment  are  repealed,  as  far  as  regards  the 
benefit  of  clergy,  by  4  Geo.  IV.  c.  54,  JJ  1  &2;  and  the  offender  or  oflenders,  together 
with  their  accessaries,  are  liable,  at  the  discretion  of  the  court,  to  be  transported  or  im- 
prisoned. And  see  still  more  recent  enactments  with  respect  to  these  oflences.  in  7  &  8 
^eo.  IV.  c.  30,  «  15,  19,  20,-^aim 

'  The  5  Eliz.  c.  20,  which  introduced  this  crime  and  its  severe  punishment,  is  repealed 
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It  is  true  that  these  outrageouB  penalties,  being  seldom  or  never  inflicted,  are 
hardly  known  to  be  law  by  the  public;  *but  that  rather  aggravates  the  ^^^ 
mischief,  by  laying  a  snare  for  the  unwary.  Yet  they  cannot  but  occur  *• 
to  the  observation  of  any  one  who  hath  undertaken  the  task  of  examining  the 
great  outlines  of  the  English  law,  and  tracing  them  up  to  their  principles;  and 
it  is  the  duty  of  such  a  one  to  hint  them  with  decency  to  those  whose  abilities 
and  stations  enable  them  to  apply  the  remedy.'  Having  therefore  premised 
this  apology  for  some  of  the  ensuing  remarks,  which  mignt  otherwise  seem  to 
savour  of  arrogance,  I  proceed  now  to  consider  (in  the  first  place)  the  general 
nature  of  crimes, 

I.  A  crime  or  misdemeanour  is  an  act  committed  or  omitted,  in  violation  of 
a  public  law  either  forbidding  or  commanding  it.  This  general  defmition  com- 
prehends both  crimes  and  misdemeanours,  which,  properly  speaking,  are  mere 
synonymous  terms;  though,  in  common  usage,  the  word  '*cnmes"  is  made  to 
denote  such  offences  as  are  of  a  deeper  and  more  atrocious  dye ;  while  smaller 
faults,  and  omissions  of  less  consequence,  are  comprised  under  the  gentler  names 
of  "  misdemeanours"  onlv.* 

The  distinction  of  public  wrongs  from  private,  of  crimes  and  misdemeanours 
from  civil  injuries,  seemjg  principally  to  consist  in  this :  that  private  wrongs,  or 
civiJ  injuries,  are  an  infringement  or  privation  of  the  civil  rights  which  belong 
to  individuals,  considered  merely  as  individuals ;  public  wrongs,  or  crimes  and 
misdemeanours,  are  a  breach  and  violation  of  the  public  rights  and  duties  due 
to  the  whole  community,  considered  as  a  community,  in  its  social  aggregate  ca- 
pacity. As,  if  I  detain  a  field  from  another  man,  to  which  the  law  has  given 
him  a  right,  this  is  a  civil  injury,  and  not  a  crime;  for  here  only  the  right  of  an 
individual  is  concerned,  and  it  is  immaterial  to  the  public  which  of  us  is  in  pos- 
session of  the  land :  but  treason,  murder,  and  robbery  are  properly  ranked 
among  crimes;  since,  besides  the  injury  done  to  individuals,  they  strike  at  the 
very  being  of  society,  which  cannot  possibly  subsist  where  actions  of  this  sort 
are  suffered  to  escape  with  impunity.* 

by  the  23  Geo.  III.  c.  51.    Also  the  1  &  2  Fh.  &  M.  c.  4,  as  far  as  it  made  it  a  capital  felony 
for  gypsies  to  remain  one  month  in  England,  is  repealed  by  1  Geo.  IV.  c.  116. — Chittt. 

*  This  hint  was,  however,  taken  but  tardily,  and  the  duty  of  reforming  our  oriminal 
code  was  left  unperformed  until  very  recently.  In  spite  of  the  striking  expostulation  of 
our  commentator,  and  the  repeated  exposure  by  other  sreat  and  good  men  of  the  iigus- 
tice,  the  inconsistency  and  inefficiency  of  this  branch  of  our  law,  one-fourth  of  the 
present  century  was  suffered  to  expire  without  any  important  or  uniform  amelioration 
of  its  enactments.  The  subject  has,  however,  recently  received  the  attention  which  it  no 
seriously  demanded;  and  it  is  only  due  to  a  late  eminent  statesman  to  say  that,  althou|rh 
others  had  previously  pointed  out  the  defects  of  the  criminal  code,  to  him  the  merit  is 
to  be  given  of  first  bringing  the  power  and  advantages  of  office  to  remedy  them.  TliO 
work  thus  commenced  has  been  carried  on  by  others. — Stewart. 

*  In  the  English  law  misdemeanour  is  generally  used  in  contradistinction  to  felony,  acd 
misdemeanours  comprehend  all  indictable  offences  which  do  not  amount  to  felony,  as  per- 
jury, battery,  libels,  conspiracies,  attempts  and  solicitations  to  commit  felonies,  &c. — 
Christian. 

*  The  distinction  between  public  crimes  and  private  injuries  seems  entirely  to  be  createti 
by  positive  laws,  and  is  referable  only  to  civu  institutions.  Every  violation  of  a  moral 
law  or  natural  obligation  is  an  injury  for  which  the  offender  ought  to  make  retribution 
to  the  individuals  who  immediately  suffer  froia  it ;  and  it  is  also  a  crime  for  which  he 
ought  to  be  punished  to  that  extent  which  would  deter  both  him  and  others  from  a  re- 
petition of  the  offence.  In  positive  laws  those  acts  are  denominated  injuries  for  which 
the  legislature  has  provided  only  retribution  or  a  compensation  in  damages ;  but  when, 
from  experience,  it  is  discovered  that  this  is  not  sufficient  to  restrain  within  moderate 
bounds  certain  classes  of  injuries,  it  then  becomes  necessary  for  the  legislative  power  to 
raise  them  into  crimes  and  to  endeavour  to  repress  them  by  the  terror  of  punishment, 
or  the  sword  of  the  public  ma^strate.  The  word  *'  crime''  has  no  technical  meaning  in  the 
law  of  England.  It  seems,  when  it  has  a  reference  to  positive  law,  to  comprehend  those 
acts  which  subject  the  offender  to  punishment.  When  the  words  high  crimes  and  misde- 
•neanaurs  are  used  in  prosecutions  by  impeachment,  the  words  high  crimes  have  no  definite 
signification,  but  are  used  merely  to  give  greater  solemnity  to  the  charge.  When  the 
word  crime  is  used  with  a  reference  to  moral  law,  it  implies  every  deviation  from  moral 
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In  all  cases  the  crime  includes  an  injury:  every  public  offence  is  also  a  pri- 
vate wrong,  and  somewhat  more;  it  affects  the  individual^  and  it  likewise  affects 
^Q~.    th6  community.     '^'Thus,  treason  in  imagining  the  king's  death  involves 

^  in  it  conspiracy  against  an  individual,  which  is  also  a  civil  injury;  but,  as 
this  species  of  treason,  m  its  consequences,  principally  tends  to  the  dissolution 
of  government,  and  the  destruction  thereby  of  the  order  and  peace  of  society, 
this  denominates  it  a  crime  of  the  highest  magnitude.  Murder  is  an  injury  to 
the  life  of  an  individual ;  but  the  law  of  society  considers  principally  tne  loss 
which  the  state  sustains  bv  being  deprived  of  a  member,  and  the  pernicious 
example  thereby  set  for  others  to  do  the  like.  Bobbery  may  be  considered  in 
the  same  view:  it  is  an  injury  to  private  property;  but,  were  that  all,  a  civil 
satisfaction  in  damages  might  atone  for  it ;  the  public  mischief  is  the  thing  for 
the  prevention  of  which  our  laws  have  made  it  a  capital  offence.  In  these  gross 
and  atrocious  injuries  the  private  wrong  is  swallowed  up  in  the  public:  we 
seldom  hear  any  mention  made  of  satisfaction  to  the  individual,  the  satisfaction 
to  the  community  being  so  very  great.  And,  indeed,  as  the  public  crime  is  not 
otherwise  avenged  than  by  forfeiture  of  life  and  property,  it  is  impossible  after- 
wards to  make  any  reparation  for  the  private  wrong,  which  can  only  be  had 
from  the  body  or  goods  of  the  aggressor.*  But  there  are  crimes  of  an  inferior 
nature,  in  which  the  public  punishment  is  not  so  severe  but  it  affords  room  for 
a  private  compensation  also ;  and  herein  the  distinction  of  crimes  from  civil 
injuries  is  very  apparent.  For  instance:  in  the  case  of  battery,  or  beating 
another,  the  aggressor  may  be  indicted  for  this  at  the  suit  of  the  king,  for  dis- 
turbing the  public  peace,  and  be  punished  criminally  by  fine  and  imprisonment; 
and  the  party  beaten  may  also  have  his  private  remedy  by  action  of  trespass 
for  the  injury  which  he  in  particular  sustains,  and  recover  a  civil  satisfaction 
in  damages.*    So,  also,  in  case  of  a  public  nuisance,  as  digging  a  ditch  across  a 

rectitude.  Hence  we  say  it  is  a  crime  to  refuse  the  payment  of  a  just  debt ;  it  is  a  erimi 
wilfully  to  do  an  ii^'ury  to  another's  person  or  property  without  making  him  a  satisfac- 
tion. To  destroy  another's  property  wilfully,  without  making  the  owner  a  cornpensation, 
is  in  all  cases  a  worse  crime  in  reason  than  theft ;  because  the  individual  deprived  of  his 
property  suffers  precisely  the  same  injury,  and  the  public  loses  the  benefit  of  that  pro* 
perty,  which  contributes  to  the  support  of  no  one;  and  he  who  does  the  injury  has  not 
the  temptation  of  him  who  steals  to  supply  his  wants.  In  the  case  of  those  actionj 
which  are  only  ciril  injuries,  and  to  whicn  no  legal  punishment  is  annexed,  the  law  has 
supposed  that  retribution  will  be  sufficient  to  deter  the  commission  of  them.  But  the 
wilful  and  malicious  destruction  of  another's  property  by  fire  in  many  cases  is  punished 
with  death ;  so  also  is  the  malicious  killing  and  maiming  of  another's  cattle :  yet  these 
detestable  and  diabolical  acts  were  not  crimes  by  the  common  law  of  England ;  but  ez 
perience  discovered  the  necessi^  of  rendering  them  subject  to  nublic  and  seveni 
punishment.  Yet  to  set  fire  to  a  field  of  ripe  standing  corn  is  still  only  a  private  injury, 
though  this  is  an  act  which  strikes  ai  the  very  Being  of  society,  but  the  legislature  have  not  yet 
found  it  necessary  to  repress  it  by  the  terror  of  penal  laws. — Christian. 

The  9  Geo.  I.  c.  22,  relating  to  killing  and  maiming  cattle,  is  repealed  by  4  Geo.  IV.  o. 
64,  by  which  the  punishment  of  that  offence  is  altered  to  trahsportation  or  imprison' 
ment,  and  the  necessity  of  proving  malice  against  the  owner  is  removed. — ^Chitty. 

•The  civil  right  to  sue  for  the  injury  the  party  has  received  in  a  case  of  felony  is  not 
in  general  merged  or  destroyed,  but  only  suspended  until  he  has  performed  his  duty  to 
bociety  by  an  endeavour  to  bring  the  offender  to  justice:  and  after  the  party  on  whom 
suspicion  was  fixed  has  been  convicted  «or  acquitted;  without  collusion,  the  prosecutor 
ma^  support  an  action  for  the  same  cause  as  that  on  which  the  criminal  prosecuiion 
was  founded.  Styles,  346.  12  East,  409.  Rep.  T.  Hardw.  350.  17  Ves.  329.  No  action 
can  be  brought,  or  bill  in  equity  filed,  in  relation  to  a  felony,  until  the  offender  has  been 
duly  tried  for  the  offence,  (id.  ibid.,)  or  that  every  exertion  has  been  made  to  bring  him 
to  justice. — Chittt. 

^  The  court  of  Common  Pleas  will  not  compel  a  party  who  has  proceeded  both  by 
mdictment  and  action  for  the  same  aasault  to  make  his  election,  upon  which  he  will  rely, 
(Jones  vs.  Clay,  1  Bos.  k  Ful.  191 ;)  and,  though  it  was  formerly  held  that,  in  general,  if 
the  party  moved  for  a  criminal  information  he  must  abandon  any  action,  that  doctrine 
seems  to  have  been  broken  in  upon  h^  a  very  recent  case  in  the  court  of  King's  Bench, 
(Caddy  vs.  Barlow,  1  Man.  ft  Ryl.  ^5,)  where  it  was  held,  in  an  action  by  A.  for 
the  malicious  prosecution  by  C.  of  an  indictment  against  A.  and  B.,  that  a  rule  for  a 
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highway:  this  is  punishable  by  indictment  as  a  common  often je  to  the  whole 
kingdom  and  aJl  his  majesty's  subjects;  but  if  any  individual  sustains  any  special 
*damage  thereby,  as  laming  his  horse,  breaking  his  carriage,  or  the  like,     p^,- 
the  offender  may  be  compelled  to  make  ample  satisfaction,  as  well  for  the     ^ 
private  injury  as  for  the  public  wronc. 

Upon  the  whole,  we  may  observe  that,  in  taking  cognizance  of  all  wrongs  or 
unlawful  acts,  the  law  has  a  double  view,  viz. :  not  only  to  redress  the  party 
injured  by  either  restoring  to  him  his- right,  if  possible,  or  by  giving  him  an 
equivalent,  the  manner  of  doing  which  was  the  object  of  our  inquiries  in  the 
preceding  book  of  these  commentaries,  but  also  to  secure  to  the  public  the 
i)enefit  of  society,  by  preventing  or  punishing  etery  breach  and  violation  of 
those  laws  which  the  sovereign  power  has  thought  proper  to  establish  for  the 
government  and  tranquillity  of  the  whole.  What  those  oreaches  are,  and  how 
prevented  or  punished,  are  to  be  considered  in  the  present  book. 

II.  The  nature  of  crimes  and  misdemeanours  in  general  being  thus  ascertained 
and  distinguished,  I  proceed,  in  the  next  place,  to  consider  the  general  nature 
of  punishments^  which  are  evils  or  inconveniences  consequent  upon  crimes  and 
misdemeanours;  being  devised,  denounced,  and  inflicted,  by  human  laws,  in 
consequence  of  disobedience  or  misbehaviour  in  those  to  regulate  wh»>fle  conduct 
such  laws  were  respectively  made.  And  herein  we  will  briefly  couoider  the 
power y  the  end,  and  the  measure,  of  human  puoishment. 

1.  As  to  the  power  of  human  punishment,  or  the  right  of  the  temporal  legis- 
lator to  inflict  discretionary  penalties  for  crimes  and  misdemeanoure.CA)  It  is 
clear  that  the  right  of  punishing  crimes  against  the  law  of  nature,  as  murder, 
and  the  like,  is,  in  a  state  of  mere  nature,  vested  in  every  individual.  For  it 
mast  be  vested  in  somebody;  otherwise  the  laws  of  nature  would  be  vain  and 
fruitless,  if  none  were  empowered  to  put  them  in  execution :  and,  if  that  power 
is  vested  in  any  one,  it  must  also  be  vested  in  all  mankind,  *since  all  are  ^^^^ 
by  nature  equal.  Whereof  the  first  murderer,  Cain,  was  so  sensible,  that  *■ 
we  find  him(t)  expressing  his  apprehensions  that  whoever  should  find  him  would 
slay  him.  In  a  state  of  society  this  right  is  transferred  from  individuals  to  the 
sovereign  power ;  whereby  men  are  prevented  from  being  judges  in  their  own 
causes,  which  is  one  of  the  evils  that  civil  government  was  intended  to  remedy. 
Whatever  power,  therefore,  individuals  had  of  punishing  oflences  against  the 
law  of  nature,  that  is  no^  vested  in  the  magistrate  alone,  who  bears  the  sword 
of  justice  by  the  consent  of  the  whole  community.  And  to  this  precedent 
natural  power  of  individuals  must  be  referred  that  right,  which  some  have 
argued  to  belong  to  every  state,  (though,  in  fact,  never  exercised  by  any,)  of 
punishing  not  only  their  own  subjects,  but  also  foreign  ambassadors,  even  with 
death  itself,  in  case  they  have  offended,  not  indeed  against  the  municipal  laws 
of  the  country,  but  against  the  divine  laws  of  nature,  and  become  liable  thereby 
to  forfeit  their  lives  for  their  guilt. (A) 

As  to  offences  merely  against  the  laws  of  society,  which  are  only  mala  pro- 
Mbiia,  and  not  mala  in  se,  the  temporal  magistrate  is  also  empowered  to  inflict 
coercive  penalties  for  such  transgressions,  and  this  by  the  consent  of  individuals 
who,  in  forming  societies,  did  either  tacitly  or  expressly  invest  the  sovereign 
power  with  the  right  of  making  laws,  and  of  enforcing  obedience  to  them  when 
made  by  exercising,  upon  their  non-observance,  severities  adequate  to  the  evil. 
The  lawfulness,  therefore,  of  punishing  such  criminals,  is  founded  upon  this 
principle,  that  the  law  by  which  they  suffer  was  made  by  their  own  consent: 
it  is  a  part  of  the  original  contract  into  which  they  entered  when  first  they  en- 
gaged in  society;  it  was  calculated  for,  and  has  long  contributed  to,  their  own 
security. 

This  right,  therefore,  being  thus  conferred  by  universal  consent,  gives  to  the 
fftate  exactly  the  same  power,  and  no  more,  over  all  its  membei'S,  as  each  iudi- 

(*)  F«e  Orotlns,  de  j.  b.dtp.l.%e.  20.    Pnff(nidoi%  L.  of  (<)  Gen.  It.  14. 

Nat.  A  N.  b.  8,  c.  3.  <*)  See  book  i.  p.  254. 

criminal  information  obtained  by  A.,  and  made  absolute,  was  no  bar  to  the  action.    See 
also  the  note  to  that  case,  id.  278. — Chittt. 
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^Q-,  vidnal  member  had  naturally  over  himself  or  others:  which  has  *occa» 
.  J  sioned  some  to  doubt  how  far  a  human  legislature  ought  to  inflict  capital 
puni^shments  for  positive.  oflPences,— offences  against  the  municipal  law  only,  and 
not  'against  the  law  of  nature, — since  no-  individual  has,  naturally,  a  power  of 
inflicting  death  tipon  himself  or  others  for  actions  in  themselves  indiflerent 
With  regard  to  offences  mala  in  se,  capital  punishmente  are  in  some  instances 
inflicted  by  the  immediate  command  of  Goa  himself  to  all  mankind ;  as  in  the 
case  of  murder,  by  the  precept  delivered  to  Noah,  their  common  ancestor  and 
representative,  "  whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed."(^ 
In  other  instances  they  are  inflicted  after  the  example  of  the  Creator  in  his  posi- 
tive code  of  laws  for  the  regulation  of  the  Jewish  republic;  as  in  the  caae  of  the 
crime  against  nature.  But  they  are  sometimes  inflicted  without  such  ex]ire88 
warrant  or  example,  at  the  will  and  discretion  of  the  human  legislature;  as  for 
forgery,  for  theft,  and  sometimes  for  offences  of  a  lighter  kind.  Of  these  we 
are  principally  to  speak,  as  these  crimes  are  none  of  them  offences  against 
natural,  but  only  against  social  rights,  not  even  theft  itself,  unless  it  be  accom- 
panied with  violence  to  one's  house  or  person;  all  others  being  an  infringement 
of  that  right  of  property  which,  as  we  have  formerly  8een,(m)  owes  its  origin 
not  to  the  law  of  nature,  but  merely  to  civil  society.®  . 

The  practice  of  inflicting  capital  punishments,  for  offence?  of  human  institn- 
tion,  is  thus  justified  by  that  great  and  good  man,  Sir  Matthew  Halfr:(n) 
"  When  offences  grow  enormous,  frequent,  and  dangerous  to  a  kingdom  or  state, 
destructive  or  highly  pernicious  to  civil  societies,  and  to  the  great  insecurity 
and  danger  of  the  kingdom  or  its  inhabitants,  severe  punishment,  and  even 
death  itself,  is  necessary  to  be  annexed  to  laws  in  many  cases  by  the  prudence 
of  lawgivers."  It  is  therefore  the  enormity  or  dangerous  tendency  of  the 
crime  that  alone  can  waiTant  any  earthly  legislature  m  putting  him  to  death 
♦101  *^**  commits  it.  *lt  is  not  its  frequency  only,  or  the  difficulty  of  other- 
-*  wise  preventing  it,  that  will  excuse  our  attempting  to  prevent  it  by  a 
wanton  effusion  of  human  blood.  For  though  the  end  of  punishment  is  to 
deter  men  from  offending,  it  never  can  follow  from  thence  that  it  is  lawful  to 
deter  them  at  any  rate  and  by  any  means;  since  there  mav  be  unlawful  methods 
of  enforcing  obedience  even*  to  thejustest  laws.  Every  humane  legislator  will 
be  therefore  extremely  cautious  of  establishing  laws  that  inflict  the  penalty  of 
death,  especially  for  slight  offences  or  such  as  are  merely  positive.  He  will 
expect  a  better  reason  K>r  his  so  doing  than  that  loose  one  which  generally  iB 
given, — ^that  it  is  found  by  former  experience  that  no  lighter  penalty  will  be 
effectual.  For  is  it  found  upon  further  experience  that  capital  punishments  are 
more  effectual?  Was  the  vast  territory  of  all  the  Kussias  worse  regulated 
under  the  late  empress  Elizabeth  than  under  her  more  sanguinary  predecessors  ? 
Is  it  now,  under  Catherine  III.,  less  civilized,  less  social,  less  secure  ?  And  yet 
we  are  assured,  that  neither  of  these  illustrious  princesses  have,  throughout 
their  whole  administration,  inflicted  the  penalty  of  death ;  and  the  latter  has, 
.  upon  fall  persuasion  of  its  being  useless,  nay,  even  pernicious,  given  orders  for 
abolishing  it  entirely  throughout  her  extensive  dominions.(o)  But,  indeed, 
were  capital  punishments  proved  by  experience  to  be  a  sure  and  effectual 
remedy,  tha-t  would  not  prove  the  necessity  (upon  which  the  justice  and  pro- 

friety  depend)  of  inflicting  them  upon  all  occasions  when  other  expedients  fail 
fear  this  reasoning  would  extend  a  great  deal  too  far.    For  instance,  the 


Oen.  iz.  e.  (•)  Orand  iiMtrncttons  for  fhunlug  a  new  code  of  Ian  far 

«»)  Book  U.  c.  1.  the  Rmdaa  empire,  i  210. 

(•)lH«i.P.C.18. 


r. 


•  It  is  strange  that  the  learned  judge's  conclusion — ^viz.,  that  theft  itself  is  not  an  (iffcM 
against  natural  righU^-^id  not  lead  him  to  suspect  the  fallacy  of  the  position  that  the  right 
^  property  owes  its  origin  not  to  the  law  of  nature,  hut  merely  to  civil  society,  which  he  has  also 
advanced  in  a  former  book,  (2  book,  p.  11,)  and  which  I  have  there  presumed  to  coutro* 
vert.  If  theft  be  not  a  violation  of  the  law  of  nature  and  reason,  it  would  follow  that 
there  is  no  moral  turpitude  in  dishonesty.  "  Non  igitur  mc^  est  contra  na'^ram  norlnts  aid 
egestas  a»U  quid  kujusmodi  quam  detractio  out  appetitio  alieni" — Cic.  Thou  shalt  not  steal  is  cer- 
tainly one  of  the  first  precepts  both  of  nature  and  religion.— Christian. 
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damage  done  to  onr  public  roads  by  loaded  wagons  is  universally  allowed,  and 
many  laws  have  been  made  to  prevent  it;  none  of  which  have  hitherto  proved 
effectual.  But  it  does  not  therefore  follow  that  it  would  be  just  for  the  legis- 
lature to  inflict  death  upon  every  obstinate  carrier  who  defeats  or  eludes  the 
provision  of  former  statutes.  Vfhere  the  evil  to  be  prevented  is  not  adequate 
to  the  violence  of  the  preventive,  a  sovereign  that  thinks  seriously  can  never 
justify  such  a  law  to  the  dictates  of  *conscience  and  humanity.  To  shed  p*,, 
the  blood  of  our  fellow-creature  is  a  matter  that  requires  the  greatest  de-  *- 
liberation  and  the  fullest  conviction  of  our  own  authority:  for  life  is  the  immediate 
gift  of  God  to  man ;  which  neither  he  cati  resign,  nor  can  it  be  taken  from*  him, 
unless  by  the  command  or  permission  of  Him  who  gave  it ;  either  expressly  re- 
vealed, or  collected  from  the  laws  of  nature  or  society  by  clear  and  indisputable 
Auoonstration. 

I  worid  not  be  understood  to  deny  the  right  of  the  legislature  in  any  country 
to  enforce  its  own  laws  by  the  death  of  the  transgressor,  though  persons  of 
some  abilities  have  doubted  it ;  but  only  to  suggest  a  few  hints  for  the  consider- 
ation of  such  as  are,  or  may  hereafter  become,  legislators.  When  a  question 
arises,  whether  death  may  be  lawfully  inflicted  for  this  or  that  transgression, 
the  wisdom  of  the  laws  must  decide  it;  and  to  this  public  judgment  or  decision 
all  private  judgments  must  submit ;  else  there  is  an  end  of  the  first  principle 
of  all  society  and  government.  The  guilt  of  blood,  if  any,  must  lie  at  their 
doors  who  misinterpret  the  extent  of  their  warrant,  and  not  at  the  doors 
of  the  subject,  who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  sovereign  power. 

2.  As  to  the  end  or  final  cause  of  human  punishments.  This  is  not  by  way 
of  atonement  or  expiation  for  the  cHme  committed ;  for  that  must  be  left  to 
the  just  determination  of  the  Supreme  Being;  but  as  a  precaution  against 
future  offences  of  the  same  kind.  This  is  effected  three  ways  :  either  by  the 
amendment '  of  the  offender  himself;  for  which  purpose  all  corporal  punish- 
ments, fines,  and  temporaiy  exile  or  imprisonment  are  inflicted;  or  by  deter- 
ring others  by  the  dread  or  his  example  from  offending  in  the  like  way,  "t«^ 
jMsna  (as  Tully(^)  expresses  it)  ad  paucos,  metus  ad  omnes  perveniat;*'  which 
gives  rise  to  aU  ignominious  punishments,  and  to  such  executions  of  justice  as 
are  open  and  public  :•  *or,  lastly,  by  depriving  the  party  injuring  of  the  ^^^a 
power  tQ  do  future  mischief;  which  is  effected  by  either  putting  him  to  •■ 
death,  or  condemning  him  to  pei'petual  confinement,  slavery,  or  exile.  The 
same  one  end  of  preventing  future  crimes  is  endeavoured  to  be  answered  by 
each  of  these  three  species  of  punishment.  The  public  gains  equal  security, 
whether  ihe  offender  nimself  be  amended  by  wholesome  correction,  or  whether 
he  be  disabled  from  doing  any  further  harm ;  and  if  the  penalty  fails  of  both 
these  effects,  as  it  may  do,  still,  the  terror  of  his  example  remains  as  a  warning 
to  other  citizens.  The  method,  however,  of  inflicting  punishment  ought  always 
to  be  proportioned  to  the  particular  purpose  it  is  meant  to  serve,  and  by  no 
means  to  exceed  it :  therefore  the  pains  of  death,  and  perpetual  disability  by 
exile,  slavery,  or  imprisonment,  ought  never  to  be  inflicted  but  when  the 
offender  appears  incorrigible :  which  may  be  collected  either  from  a  repetition 
of  minuter  offences,  or  from  the  perpetration  of  some  one  crime  of  deep 
malignity  which  of  itself  demonstrates  a  disposition  without  hope  or  proba- 
bility of  amendment :  and  in  such  cases  it  would  be  cruelty  to  the  public  to 
defer  the  punishment  of  such  a  criminal  till  he  had  an  opportunity  of  re- 
peating perhaps  the  worst  of  villanies. 

3,  As  to  the  measure  of  human  punishments.  From  what  has  been  observed 
in  the  former  articles,  we  may  collect,  that  the  quantity  of  punishment  can 
never  be  absolutely  determined  by  any  standing  invariable  rule ;  but  it  must  be 
left  to  the  arbitration  of  the  legislature  to  inflict  such  penalties  as  are  war- 
ranted by  the  laws  of  nature  and  society,  and  such  as  appear  to  be  the  best 
calculated  to  answer  the  end  of  precaution  against  future  offences. 

Hence   it  will  be  evident  that  what  some  have  so  highly  extolled  for  it8 

(y)  Pro  ClucnUo,  46. 
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equity,  the  lex  talionis,  or  law  of  retaliation,  can  never  be  in  all  cases  an  ade^ 
quate  or  permanent  rule  of  punishment.  In  some  cases  indeed  it  seems  to  be 
dictated  hy  narturat  reason ;  as  in  the  case  of  conspiracies  to  do  an  injury,  or 
false  accusations  of  the  innocent ;  to  which  we  may  add  that  law  of  the  Jews 
*13 1     ^^^  Egyptians,  mentioned  by  *Josephus  and  Diodorus  Sieulus,  that  wbo- 

^  ever  without  sufficient  cause  was  found  with  any  mortal  poison  in  his 
custody  should  himself  be  obliged  to  take  it.  But,  iji  general,  the  difference 
of  persons,  place,  time,  provocation,  or  other  circumstances  may  enhance  or  miti- 
gate the  offence ;  and  in  such  cases  retaliation  can  never  be  a  proper  measure 
of  justice.  If  a  nobleman  strikes  a  peasant,  all  mankind  will  see  that  if  a  court 
of  justice  awards  a  return  of  the  blow  it  is  more^  than  a  just  compensation.  On 
the  other  hand,  retaliation  may  sometimes  be  too  easy  a  sentence ;  as,  if  a  man 
maliciously  should  put  out  the  remaining  ey^  of  him  who  had  lost  one  before, 
it  is  too  slight  a  punishment  for  the  maimer  to  lose  only  one  of  his:  and  there- 
fore the  law  of  the  Locrians,  which  demanded  an  eye  for  an  eye,  was  in  this 
instance  judiciously  altered  by  decreeing,  in  imitation  of  Solon's  laws,(g)  that 
he  who  struck  out  the  eye  of  a  one-eyed  man  should  lose  both  his  own  in  re- 
tiirn.  Besides,  there  are  very  many  crimes  that  will  in  no  shape  admit  of  these 
penalties  without  manifest  absurdity  and  'wickedness.  Theft  cannot  be  pu- 
nished by  theft,  defamation  by  defamation,  forgery  by  fbrgery,  adultery  by  adul- 
tery, and  the  like.  And  we  may  add,  that  those  instances,  wherein  retaliation 
appears  to  be  used,  even  by  the  divine  authority,  do  not  really  proceed  upon 
the  rule  of  exact  retribution,  by  doing  to  the  criminal  the  same  hurt  he  has 
done  to  his  neighbour,  and.  no  more;  but  this  correspondence  between  the 
crime  and  punishment  is  barely  a  consequence  from  some  other  principle. 
Death  is  ordered  to  be  punished  with  death;  not  because  one  is  equivalent  to 
the  other,  for  that  would  be  expiation,  and  not  punishment.  Nor  is  death  al- 
ways an  equivalent  for  death :  the  execution  of  a  needy  decrepit  assassin  is  a 
poor  satisi'action  for  the  murder  of  a  nobleman  in  the  bloom  of  his  youth  and 
fiiU  enjoyment  of  his  friends,  his  honours,  and  his  fortune.  But  the  reason 
npon  which  this  sentence  is  grounded  seems  to  be  that  this  is  the  highest 
*I41    P^^^^^y  ^^^^  ™^^  ^^^  inflict,  *and  tends  most  to  the  security  of  mankind, 

^  by  removing  one  murderer  from  the  earth  and  setting  a  dreadful  exam- 
ple to  deter  others;  so  that  even  this  grand  instance  proceeds  upon  other 
principles  than  those  of  retaliation.  And  truly,  if  any  measure  of  punishment 
IB  to  be  taken  from  the  damage  sustained  by  the  sufferer,  the  punishment  ought 
rather  to  exceed  than  equal  the  injury:  since  it  seems  contrary  to  reason 
and  equity  that  the  guilty  (if  convicted)  should  suffer  no  more  than  the  inno- 
cent has  done  before  him;  especially  as  the  suffering  of  the  innocent  is  past 
and  irrevocable,  that  of  the  guilty  is  future,  contingent,  and  liable  to  be  escaped 
or  evaded.  With  regard  indeed  to  crimes  that  are  incomplete,  which  con- 
sist merely  in  the  intention,  and  are  not  yet  carried  into  act,  as  conspiracies 
and  the  like,  the  innocent  has  a  chance  to  frustrate  or  avoid  the  viilany,  as  the 
conspirator  has  also  a  chance  to  escape  his  punishment ;  and  this  may  be  one 
reason  why  the  lex  talionis  is  more  proper  to  be  inflicted,  if  at  all,  for  crimes  that 
consist  in  intention,  than  for  such  as  are  carried  into  act.  It  seems,  indeed, 
consonant  to  natural  reason,  and  has  therefore  been  adopted  as  a  maxim  bv 
several  theoretical  writer8,(r)  that  the  punishment  due  to  the  crime  of  which 
one  falsely  accuses  another  should  be  inflicted  on  the  perjui*ed  informer.  Ac- 
cordingly, when  it  was  once  attempod  to  introduce  into  England  the  law  of 
retaliation,  it  was  intended  as  a  punishment  for  such  only  as  preferred  malicioos 
accusations  against  others ;  it  being  enacted,  by  statute  87  Ed w.  III.  ch.  18, 
that  such  as  preferred  any  suggestions  to  the  king's  great  council  should  put 
in  sureties  of  taliation ;  that  is,  to  incur  the  same  pain  that  the  other  should 
have  had  in  case  the  suggestion  wore  found  untrue.  But  after  one  year's  ex- 
perience, this  punishment  of  taliation  was  rejected,  and  imprisonment  adopted 
in  its  stead. («) 
But  though  from  what  has  been  said  it  appears  that  there  cannot  be  any 

(t)Vott.Axitlq.b.Laa&  <r;BMCW.o.Uw  (•)  stu.  m  saw.  m.  c  A. 
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regular  or  determinate  method  of  rating  the  *quantity  of  punishments     .-^jg 
for  crimes  by  any  one  uniform  rule,  but  they  must  be  referred  to  the    * 
will  and  discretion  of  the  legislative  power:  yet  there  are  some  general  prin- 
ciples, drawn  from  the  nature  and  circumstances  of  the  crime,  that  may  be  of 
some  assistance  in  allotting  it  an  adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it  j  for  the  greater  and  more  exalted 
the  object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that 
injury,  and,  of  course,  under  this  aggravation  the  punishment  should  be  more 
severe.  Therefore  treason  in  conspring  the  king's  death  is  by  the  English  law 
punished  with  greater  rigour  than  even'  actually  killing  any  private  subject. 
And  yet,  generally,  a  design  to  transgress  is  not  so  flagrant  an  enormity  as  the 
actual  completion  of  that  design.  For  evil,  the  nearer  we  approach  it,  is 
the  more  clisagreeable  and  ^hocking ;  so  that  it  requires  more  obstinacy  in 
wickedness  to  perpetrate  an.  unlawful  action,  than  barely  to  entertain  the 
thought  of  it :  and  it  is  an  encouragement  to  repentance  and  remorse,  even  till 
the  last  stage  of  any  crime,  that  it  never  is  too  late  to  retract ;  and  that  if  a 
man  stops  even  here,  it  is  better  for  him  than  if  he  proceeds :  for  which  reason, 
an  attempt  to  rob,  to  ravish,  or  to  kill,  is  far  less  penal  than  the  actual  robbery, 
rape,  or  murder.  But  in  the  case  of  a  treasonable  conspiracy,  the  object 
whereof  is  the  king's  majesty,  the  bare  intention  will  deserve  the  highest  de- 
gree of  severity;  not  because  the  intention  is  equivalent  to  the  act  itself,  but 
because  the  greatest  rigour  is  no  more  than  adequate  to  a  treasonable  purpose 
of  the  heart,  and  there  is  no  greater  left  to  inflict  upon  the  actual  execution 
itself. 

Again:  the  violence  of  passion,  or  temptation,  may  sometimes  alleviate  a 
crime;  as  theft,  in  case  of  hunger,  is  far  more  worthy  of  compassion  than  when 
committed  through  avarice,  or  to  supply  one  in  luxurious  excesses.  To  kill  a 
man  upon  sudden  and  violent  resentment  is  less  penal,  than  upon  cool,  deli- 
berate malice.  The  age,  education,  and  character  of  the  offender:  the  repetition 
([or  otherwise)  *of  the  offence ;  the  time,  the  place,  the  company,  wherein  r  :,5-.  ^ 
it  was  committed;  all  these,  and  a  thousand  other  incidents,  may  aggra-  ^ 
vate  or  extenuate  the  crime.(0 

Further:  a's  punishments  are  chiefly  intended  for  the  prevention  of  ftiture 
crimes,  it  is  but  reasonable  that  among  crimes  of  different  natures  those  should 
be  most  severely  punished  which  are  the  most  destructive  of  the  public  safety 
and  happiness  ;(u)  and,  among  crimes  of  an  equal  malignity,  those  which  a  man 
has  the  most  frequent  and  easy  opportunities  of  committing,  which  cannot  be 
so  easily  guarded  against  as  others,  and  which  therefore  the  offender  has  the 
strongest  inducement  to  commit;  according  to  what  Cicero  ob8erves,(i?)  "f-a 
sunt  aniToadvertenda  peccata  maxime,  quce  difficiUime  prcecaventur,*'  Hence  it  is, 
that  for  a  servant  to  rob  his  master  is  in  more  cases  capitial  than  for  a  stranger; 
if  a  servant  kills  his  master,  it  is  a  species  of  treason  ;•  in  another  it  is  only 
murder;  to  steal  a  handkerchief,  or  other  trifle  of  above  the  value  of  twelve 
pence,  privately  from  one's  person,  is  made  capital  ;^'^  but  to  carry  off  a  load  of 

(^Huu,  DemoBthonM  (in  hit  oration  against  Hidias)  pnblicly,  before  itrangen  aaweU  as  dtizeng;  and  that  In 

dnety  workii  up  the  aggraTationt  of  the  insults  he  had  the  temple,  whither  the  duty  of  my  office  oaUed  me." 

ncelTed : — ^  I  was  abn^ed,"  says  he,  •*  by  my  enemy,  in  cold  (*)  Beocar.  cQ, 

Uodd,  out  of  malice,  not  by  heat  of  wine,  in  the  morning,  .   (*}  Pro  Sexto  Soicio,  40. 


•Thig  is  no  longer  law.  By  9  Geo.  IV.  c.  31,  s.  2,  repealing  25  Edw.  III.  st.  &,  c.  2, 
respecting  petit  treason,  it  is  enacted  "  that  every  offence  which  before  the  commence- 
ment of  that  act  would  have  amounted  to  petit  treason  shaH  be  deemed  to  be  murder 
only,  and  no  greater  offence ;  and  that  all  persons  guilty  in  respect  thereof,  whether  as 
principals  or  accessaries,  shall  be  dealt  with,  indicted,  tried,  and  punished  as  principals 
and  accessaries  in  murder."  See  1  Hawk.  P.  C.  6th  ed.  105.  5  Burn's  J.  last  ed.  551. — 
Cmrfr. 

"  This  is  altered  by  7  &  8  Geo.  IV.  o.  29,  6*  6,  which  enacts  "  that  if  any  person  shall 
steal  any  chattel,  money,  or  valuable  security  from  the  person  of  another,  or  shall  assault 
any  other  person  with  intent  to  rqh  him,  or  shall  with  menaces  or  by  force  demand  any 
such  property  of  any  other  person  with  intent  to  steal'  the  same,  he  shall  be  guilty  of 
felony,  and  liable  to  be  transported  for  life,  or  for  not  less  than  seven  years,  or  to  be 
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corn  from  an  open  field,  though  of  fifty  times  greater  value,  is  punished  with 
transportation  only.  And  in  the  island  of  Man  this  rule  was  formerly  carried 
so  far  that  to  take  away  a  horse  or  an  ox  was  there  no  felony,  but  a  trespass, 
because  of  the  difilculty  in  that  little  territory  to  conceal  them  or  carry  them 
off;  but  to  steal  a  pig  or  a  fowl,  which  is  easily  done,  was  a  capital  misde- 
meanour, and  the  offender  was  punished  with  death.(u?) 

Lastly :  as  a  conclusion  to  the  whole,  we  may  observe  that  punishments  of 
unreasonable  severity,  especially  when  indiscriminately  inflicted,  have  less  effect 
in  preventing  crimes  and  amending  the  manners  of  a  people  than  such  as  are 
i^^j-i  more  merciful  in  general,  yet  properly  intermixed  with  due  *distinction8 
J  of  severity.  It  is  the  sentiment  of  an  ingenious  writer,  who  seems  to 
have  well  studied  the  springs  of  human  action,(x)  that  crimes  are  more  effec- 
tually prevented  by  the  certainty  than  by  the  severity  of  punishment.  For  the 
excessive  severity  of  law  (says  Montesquieu)(y)  hinders  their  execution :  when 
the  punishment  surpasses  all.measure  the  public  will  frequently,  out  of  humanity, 
prefer  impunity  to  it.  Thus  also  the  statute  1  Mar.  st.  1,  c.  1  recites  in  its  pre- 
amble "  that  the  state  of  every  king  consists  more  assuredly  in  the  love  of  the 
subjects  towards  their  prince  than  in  the  dread  of  laws  made  with  rigorous  pains; 
and  that  laws  made  for  the  preservation,  of  the  commonwealth  without  great 
penalties  are  more  often  obeyed  and  kept  than  laws  made  with  extreme  punish- 
ments." Happy  had  it  been  for  the  nation  if  the  subsequent  practice  of  that 
deluded  princess,  in  matters  of  religion,  had  been  correspondent  to  these  sen- 
timents of  herself  and  parliament  in  matters  of  state  and  government !  We 
may  further  observe  that  sanguinary  laws  are  a  bad  symptom  of  the  distemper 
of  any  state,  or  at  least  of  its  weak  constitution.  The  laws  of  the  Roman 
kings,  and  the  twelve  tables  of  the  decemviri,  were  full  of  cruel  punishments : 
the  Porcian  law,  which  exempted  all  citizens  irom  sentence  of  death,  silently 
abrogated  them  all.  Jn  this  period  the  republic  flourished ;  under  the  emperors 
severe  punishments  were  revived ;  and  then  the  empire  fell." 

It  is  moreover  absurd  and  impolitic  to  apply  the  same  punishment  to  crimes 
of  different  malignity.  A  multitude  of  sanguinary  laws  (besides  the  doubt  that 
may  be  entertained  concerning  the  right  of  making  them)  do  likewise  prove  a 
manifest  defect  either  in  the  wisdom  of  the  legislative  or  the  strength  of  the 
executive  power.  It  is  a  kind  of  quackery  in  government,  and  argues  a  want 
of  solid  skill,  to  apply  the  same  universal  remedy,  the  ultimum  supplicium^  to 
every  case  of  difficulty.     It  is^  it  must  be  owned,  much  easier  to  extirpate  than 

(•')4  lost  286.  (-)  Beocar.  c.  7.  (r)  Qpw  L.  b.  8, e.  18. 

imprisoned  for  not  exceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  Whipped." — Chitty. 

"  The  most  admirable  and  excellent  statute  ever  passed  by  the  English  legislature  is 
the  1  £dw.  VI.  c.  12.  In  the  preamble  it  states,  in  a  beautiful  and  simple  strain  of  elo- 
quence, that  "  Nothing  is  more  godly,  more  sure,  more  to  be  wished  and  desired  betwixt 
•  a  prince,  the  supreme  head  and  ruler,  and  the  subjects  whose  governor  and  head  he  is, 
than  on  the  prince's  part  great  clemency  and  indulgency,  and  rather  too  much  forgive- 
ness and  remission  of  his  royal  power  and  just  punishment,  than  exact  severity  and 
justice  to  be  showed ;  and,  on  the  subjects'  behalf,  that  they  should  obey  rather  for  love, 
and  for  the  necessity  and  love  of  a  king  and  prince,  than  for  fear  of  his  strait  and  severe 
laws.  But  as  in  tempest  or  winter  one  course  and  garment  is  convenient,  in  calm  or 
warm  weather  a  more  liberal  case  or  lighter  garment  both  may  and  oueht  to  be  followed 
and  used,  so  we  have  seen  divers  Btrait  and  sore  laws  made  in  one  paniament  (the  time 
so  requiring)  in  a  more  calm  and  quiet  reign  of  another  prince  by  the  Uke  authority  and 
parliament  taken  away,"  &c.  It  therefore  repeals  every  statute  which  has  created  any 
treason  since  the  25  Edw.  III.  st.  6,  c.  2.  It  repeals  "  all  and  every  act  of  pariiament 
concerning  doctrine  or  matters  of  religion."  It  repeals  every  felony  created  by  the 
legislature  during  the  preceding  long  and  cruel  reign  of  Henry  VIII.  It  repeajp  the 
statute  31  Hen.  VIII.,  "  that  proclamations  made  by  the  king's  highness,  by  the  advice 
of  his  honourable  council,  should  be  made  and  kept  as  though  they  were  made  by 
authority  of  parliament."  It  repeals  also  the  extraordinary  statute  de  hwandsy  (4  Edw. 
1.  St.  3,  c.  5,)  which  enacted  that  if  any  man  married  a  widow,  or  marriea  a  second  wife 
after  the  death  of  the  fii-st,  he  should  be  deprived  of  the  benefit  of  clergy  if  he  was  cod- 
?;cted  of  any  clergyable  felony  whatever. — Christian, 
342 


Digitized  by  VjOOQ IC 


Chap,  2.]  PUBLIC   WEONGS.  1/ 

to  amend  mankind ;  yet  *that  magistrate  must  be  esteemed  both  a  weak  ^^^ 
and  a  cruel  surgeon  who  cuts  off  every  limb  which,  through  ignorance  or  L 
indolence,  he  will  not  attempt  to  cure.  It  has  been  therefore  ingeniously  pro- 
po8e*d,(-:)  that  in  every  state  a  scale  of  crimes  should  be  formed,  with  a  corre- 
sponding scale  of  punishments,  descending  from  the  greatest  to  the  least ;  but, 
if  that  be  too  romantic  an  idea,  yet  at  least  a  wise  legislator  will  mark  the 
principal  divisions  and  not  assign  penalties  of  the  first  degree  to  offences  of  an 
inferior  rank.  Where  men  see  no  distinction  made  in  the  nature  and  gradations 
of  punishment,  the  generality  will  be  led  to  conclude  there  is  no  distinction  in 
the  guilt.  Thus  in  France  the  punishment  of  robbery,  either  with  or  without 
murder,  is  the  same  ;(a)  hence  it  is  that  though  perhaps  they  are  therefore  sub- 
ject to  fewer  robberies,  yet  they  never  rob  but  they  also  murder."  In  China 
murderers  are  cut  to  pieces,  and  robbers  not ;  hence  in  that  country  they  never 
nrarder  on  the  highway,  though  they  often  rob.  And  in  England,  besides  the 
additional  terrors  of  a  speedy  execution  and  a  subsequent  exposure  or  dissection, 
robbers  have  a  hope  of  transportation,  which  seldom  is  extended  to  murderers. 
This  has  the  same  effect  here  as  in  China ;  in  preventing  frequent  assassination 
and  slaughter. 

Yet,  though  in  this  instance  we  may  glory  in  the  wisdom  of  the  English  law, 
we  shall  find  it  more  diflSiicult  to  justify  the  frequency  of  capital  punishment  to 
be  found  therein,  inflicted  (perhaps  inattentively)  by  a  multitude  of  successive 
independent  statutes  upon  crimes  very  different  in  their  natures.  It  is  a  melan- 
choly truth,  that  among  the  variety  of  actions  which  men  are  daily  liable  to 
conmiit,  no  less  than  a  hundred  and  sixty  have  been  declared  by  act  of  parlia- 
ment(6)  to  be  felonies  without  benefit  of  clergy;  or,  in  other  words,  to  be  worthy 
of  instant  death.  So  dreadful  a  list,  instead  of  diminishing,  increases  the  num- 
ber of  offenders.  *The  injured,  through  compassion,  will  often  forbear  p^-.Q 
to  prosecute;  juries,  through  compassion,  will  sometimes  forget  their  ^ 
oaths,  and  either  acquit  the  guilty  or  mitigate  the  nature  of  the  offence ;  and 
judges,  through  compassion,  will  respite  one-half  .of  the  convicts,  and  recom- 
mend them  to  the  royal  mercy.  Among  so  many  chances  of  escaping,  the 
needy  and  hardened  offender  overlooks  the  multitude  that  suffer :  he  boldly  en- 
gages in  some  desperate  attempt  to  relieve  his  wants  or  supply  his  vices,  and 
if,  unexpectedly,  the  hand  of  justice  overtakes  him,  he  deems  himself  peculiarly 
unfortunate  in  falling  at  last  a  sacrifice  to  those  laws  which  long  impunity  haa 
taught  him  to  contemn. 


CHAPTER  11. 

OF  THE  PERSONS  CAPABLE  OF  COMMITTINa  CHIMES. 

Having  in  the  preceding  chapter  considered  in  general  the  nature  of  crimes 
and  punishments,  we  are  led  next,  in  the  order  of  our  distribution,  to  inquire 
what  persons  are  or  are  not  capable  of  committing  crimes ;  or,  which  is  all  one, 
who  are  exempted  from  the  censures  of  the  law  upon  the  commission  of  those 
acts  which,  in  other  persons,  would  be  severely  punished.  In  the  process  of 
which  inquiry,  we  must  have  recourse  to  particular  and  special  exceptions;  for 
the  general  rule  is,  that  no  person  shall  be  excused  from  punishment  for  disobe- 
dience to  the  laws  of  his  country,  excepting  such  as  are  expressly  defined  and 
exempted  by  the  laws  themselves. 

[•)  Beocar.  c.  6.  (*)  See  RulThead'B  index  to  the  atatatee  (tit.  Felony)  end 

'     Sp.  L.  b.  6,  c.  16.  die  acts  which  have  since  been  made. 


P^ 


"  This  is  not  now  the  law  of  France.  By  the  present  Criminal  Code,  founded  on  the 
Code  Napoleon,  robbery  without  murder  has  ceased  to  be  a  capital  offence.  And  the 
result  mentioned  by  the  learned  judge  has  ceased  also:  nothing  is  more  common  now 
than  instances  of  robberies  without  murder  in  France. — Chittit. 
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All  the  several  pleas  and  excuses  which  protect  the  committer  of  a  forbidden 
act  from  the  punishment  which  is  otherwise  annexed  thereto  may  be  reduced 
to  this  single  consideration,  the  want  or  defect  of  will  An  involuntary  act,  as 
it  has  no  claim  to  merit,  so  neither  can  it  induce  any  guilt :  the  concurrence  of 
the  will,  when  it  has  its  choice  either  to  do  or  to  avoid  the  fact  in  question, 
*2 1 1  ^®^^S  ^^®  ^"^y  thing  *that  renders  human  actions  either  praiseworthy  or 
J  culpable.  Indeed,  to  make  a  complete  crime  cognizable  by  human  laws, 
there  must  be  both  a  will  and  an  act.  For,  though,  in  foro  conscientioe,  a  fixed 
design  or  will  to  do  an  unlawful  act  is  almost  as  heinous  as  the  commission  of 
it,  yet,  as  no  temporal  tribunal  can  search  the  heart  or  fathom  the  intentions 
of  the  mind,  otherwise  than  as  they  are  demonstrated  by  outward  actions,  it 
therefore  cannot  punish  for  what  it  cannot  know.  For  which  reason,  in  all 
temporal  jurisdictions,  an  overt  act,  or  some  open  evidence  of  an  intended  crime, 
is  necessary,  in  order  to  demonstrate  the  depravity  of  the  will,  before  the  man 
is  liable  to  punishment.  And,  as  a  vicious  will  without  a  vicious  act  is  no  civil 
crime,  so,  on  the  other  hand,  an  unwarrantable  act  without  a  vicious  will  is  no 
crime  at  all.  So  that,  to  constitute  a  crime  against  human  laws,  there  must  be, 
first,  a  vicious  will,  and,  secondly,  an  unlawful  act  consequeiit  upon  such  vicious 
will. 

Now,  there  are  three  cases  in  which  the  will  does  not  join  with  the  act: 
1.  Where  there  is  a  defect  of  understanding.  For  where  there  is  no  discern- 
ment there  is  no  choice,  and  where  there  is  no  choice  there  can  be  no  act  of  the 
will,  which  is  nothing  else  but  a  determination  of  one's  choice  to  do  or  to  abstain 
from  a  particular  action  i  he,  therefore,  that  has  no  understanding  can  have  no 
will  to  guide  his  conduct.  2.  Where  there  is  understanding  and  will  sufficient 
residing  in  the  party,  but  not  called  fbrth  or  exerted  at  the  time  of  the  action 
done;  which  is  the  case  of  all  offences  committed  by  chance  or  ignorance. 
Here  the  will  sits  neuter,  and  neither  concurs  with  the  act  nor  disagrees  to  it 
3.  Where  the  action  is  constrained  by  some  outward  force  and  violence.  Here 
the  will  counteracts  the  deed,  and  is  so  far  from  concurring  with,  that  it  loathes 
and  disagrees  to,  what  the  man  is  obliged  to  perform.  It  will  be  the  business 
of  the  present  chapter  briefly  to  consider  all  the  several  species  of  defect  in  will, 
as  they  fall  under  some  one  or  other  of  these  general  heads :  as  infancy,  idiocy, 
^22  -1  lunacy,  and  intoxication,  which  fall  under  the  first  class ;  misfortune  and 
J  ignorance,  which  *may  be  referred  to  the  second  -,  and  compulsion  or  ne- 
cessity, which  mav  properly  rank  in  the  third. 

I.  First  we  will  consider  the  case  of  infancy ,  or  nonage,  which  is  a  defect  of 
the  understanding.  Infants  under  the  age  of  discretion  ought  not  to  be  punished 
by  any  criminal  prosecution  whatever.(a)  What  the  age  of  discretion  is,  in 
various  nations,  is  matter  of  some  variety.  The  civil  law  distinguished  the  age 
of  minors,  or  those  under  twenty-five  years  old,  into  thi*ee  stages :  infantia,  from 
the  birth  till  seven  years  of  age;  pueritia,  from  seven  to  fourteen;  and  pubertas, 
from  fourteen  upwards.  The  period  of  pueritia^  or  childhood,  was  again  sub- 
divided into  two  equal  parts :  from  seven  to  ten  and  a  half  was  cetas  infanticp 
proxima;  from  ten  and  a  half  to  fourteen  was  <etus  puhertati  proodma.  During 
the  first  stage  of  infancy  and  the  next  half-stage  of  childhood,  infanticB  proximOf 
they  were  not  punishable  for  any  crime. (6)  During  the  other  half-stage  of 
childhood,  approaching  to  puberty,  from  ten  and  a  half  to  fourteen,  they  were 
indeed  punishable;  if  found  to  be  doli  ccCpaces,  or  capable  of  mischief,  but  with 
many  mitigations,  and  not  with  the  utmost  rigour  of  the  law.(c)  During  the 
last  staffe,  (at  the  age  of  puberty,  and  afterwards,)  minors  were  liable  to  be 
punished,  as  well  capitally  as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  infant  under  the  age  of 
twentv-one,  as  to  common  misdemeanours,  so  as  to  escape  fine,  imprisonment, 
and  the  like :  and  particularly  in  cases  of  omission^  as  not  repairing  a  bridge, 
or  a  highway,  and  other  similar  offences  \{d)  for,  not  having  the  command  of 
his  fortune  till  twenty-one,  he  wants  the  capacity  to  do  those  things  which  the 

(•)  1  Hawk^.  C.  2.  (')  F/.  29,  6,^ VB0J17,JH,  47,  ^  23. 


(•;  Inat.  3,  20, 10.  <^)  1  Ual.  P.  C.  20, 21, 22. 
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law  requires.  *  But  where  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at  least  as     ^^^q 
liable  as  others  to  commit,)  for  these  an   infant,  above  *the   age  of     •" 
fourteen,  is  equally  liable  to  s  iflter  as  a  person  of  the  full  age  of  twenty-one. 

With  regai-d  to  capital  crimes,  the  law  is  still  more  minute  9'nd  circumspect; 
distinguishing  with  greater  nicety  the  several  degrees  of  ago  and  discretion 
By  the  antient  Saxon  law,  the  age  of  twelve  years  was  established  for  the  age 
of  possible  discretion,  when  first  the  understanding  might  open  ;(e)  and  from 
thence  till  the  offender  was  fourteen  it  was  ceta$  pubertati  proxivia^  in  which  he 
might  or  might  not  be  guilty  of  a  crime,  according  to  his  natural  capacity  or 
incapacity.  This  was  the  dubious  stage  of  discretion :  but  under  twelve  it  was 
held  that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could  he  be  sup- 
posed innocent,  of  any  capital  crime  which  he  in  fact  committed.  But  by  the 
law,  as  it  now  stands,  and  has  stood  at  least  ever  since  the  time  of  Edward  the 
Third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured 
by  years  and  days  as  bv  the  strength  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cunning  as 
another  of  fourteen;  and  in  these  cases  our  maxim  is,  that  ^^malitia  supplet  cdU' 
tern,"  Under  seven  years  of  age,  indeed,  an  infant  cannot  be  guilty  of  felony,(/) 
for  then  a  felonioits  discretion  is  almost  an  impossibility  in  nature;  but  at  eight 
years  old  he  may  be  guilty  of  felony. (^)  Also,  under  fourteen,  though  an  in- 
fant shall  be  prima  facie  adjudged  to  be  doliincapax,  yet  if  it  appear  to  the  court 
and  jury  that  he  was  doli  capax,  and  could  discern  between  good  and  evil,  he 
may  be  convicted  and  suffer  death.  Thus  a  girl  of  thirteen  has  been  burned  for 
killing  her  mistress :  and  one  boy  of  ten,  and  another  of  nine  years  old,  who  had 
killed  their  companions,  have  been  sentenced  to  death,  and  he  of  ten  years  actu- 
ally hanged;  because  it  appeared,  upon  their  trials,  that  the  one  hid  himself, 
and  the  other  hid  the  body  ne  had  killed,  which  hiding  manifested  a  conscious- 
ness of  guilt,  and  a  discretion  *to  discern  between  good  and  evil.  (A)  And  r^t^A 
there  was  an  instance  in  the  last  centuiy  where  a  ooy  of  eight  years  old  *■  " 
was  tried  at  Abingdon  for  firing  two  baifns ;  and,  it  appearing  that  he  had  ma- 
lice, revenge,  and  cunning,  he  was  found  guilty,  condemned,  and  hanged  accord- 
ingly.(i)  Thus,  also,  in  very  modem  times,  a  boy  of  ten  years  old  was  con- 
victed on  his  own  confession  of  murdering  his  bedfellow,  there  appearing  in  his 
whole  behaviour  plain  tokens  of  a  nlischievous  discretion ;  and,  as  the  sparing 
this  boy  merely  on  account  of  his  tender  years  might  be  of  dangerous  conse- 
qaence  to  the  public  by  propagating  a  notion  that  children  might  commit  such 
atrocious  crimes  with  impunity,  it  was  unanimously  agreed  by  all  the  judges 
that  he  was  a  proper  subject  of  capital  punishment.(j*)  But,  in  all  such  cases, 
the  evidence  of  that  malice  which  is  .to  supply  age  ought  to  be*  strong  and  clear 
beyond  all  doubt  and  contradiction.* 

II.  The  second  case  of  a  deficiency  in  will,  which  excuses  from  the  guilt  of 
crimes,  arises  also  from  a  defective  or  vitiated  understanding,  viz.,  in  an  idiot 
or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  may  easily  be  adapted 
also  to  the  former,  is,  that  ^'furiosus  furore  solum  punitur."    In  criminal  cases, 

(^  LL.  Mhdslun.  WUk.  65.  (»)  1  Hal.  P.  a  26,  27. 

/)  MJrr.  c.  4,  ^  le.   1  Hal.  P.  a  27.  (<)  EmlTn  on  1  Hal.  P.  0. 25. 

(9)  Dalt  Jut.  c  U7.  (/)  Foster,  72. 

■ 

'  Where  an  act  is  made  felony  or  treason,  it  extends  as  well  to  infants,  if  abov«  the  ago 
of  fourteen,  as  to  others,  (see  Co.Litt.  247.  Hal.  Hist.  P.  C.  21,  22;)  and  this  appears  by 
"several  acts  of  parliament,  as  by  1  Jac.  I.  ch.  II,  of  felony  for  marrying  two  wives,  where 
there  is  a  special  exception  of  marriages  below  the  age  of  consent, — which  in  females  is 
twelve  and  males  fourteen ;  so  that  if  the  marriage  were  above  the  age  of  consent,  though  . 
trithin  the  age  of  twenty-one  years,  it  is  not  exempted  from  the  penalty.  See  Bing.  on 
Inf.  99, 190.  So,  by  the  21  Hen.  VIII.  c.  7,  concerning  felony,  by  servants  that  embezzle 
their  masters'  goods  delivered  to  them,  there  is  a  special  proviso  that  it  shall  not  extend 
to  servants  under  the  age  of  eighteen,  who  certainly  would  have  been  within  the  penalty 
if  above  the  age  of  fourteen,  though  under  eighteen  years,  unless  thus  excluded  by  a 
6i)ecial  proviso.  Hale,  Hist.  P.  C.  22.  So  the  12  Anne,  c.  7,  for  punishing  robberies  in 
tlwelling-houses,  excepts  apprentices  under  the  age  of  fifteen  who  shall  rob  their  mastere 
froxa  the  act. — Chitty. 
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therefore,  idiots  and  lunatics  are  not  chargeable  for  their  own  acts,  if  committed 
when  under  these  incapacities :  no,  not  even  for  treason  itself. (Z:)^  Also,  if  a  man 
in  his  sound  memory  commits  a  capital  offence,  and  before  arraignment  for  it 
he  becomes  mad,  he  ought  not  to  be  arraigned  for  it,  because  he  is  not  able  to 
plead  to  it  with  that  advice  and  caution  that  he  ought.     And  if,  after  he  has 

E leaded,  the  prisoner  becomes  mad,  he  shall  not  be  tried;  for  how  can  he  make 
is  defence  ?  If,  after  he  be  tried  and  found  guilty,  he  loses  his  senses  beibrn 
judgment,  judgment  shall  not  be  pronounced;  and  if  after  judgment  he  be- 
comes of  nonsane  memory,  execution  shall  be  stayed :  for  peradventure,  says 
the  humanity  of  the  English  law,  had  the  prisoner  been  of  sound  memory,  he 
^ofxi  iii^ght  have  alleged  *something  in  stay  of  judgment  or  execution.(0  lu- 
J  deed,  in  the  bloody  reign  of  Henry  the  Eighth  a  statute  was  made,(m) 
which  enacted  that  if  a  person,  being  compos  mentis,  should  commit  high  treason, 
and  after  fall  into  madness,  he  might  be  tried  in  his  absence,  and  should  suffer 
death,  as  if  he  were  of  perfect  memory.  But  this  savage  and  inhuman  law  was 
repealed  by  the  statute  1  &  2  Ph.  &  M.  c.  10.  For,  as  is  observed  by  Sir  Edward 
Coke,(n)  "  the  execution  of  an  offender  is  for  example,  ut  poena  ad  pattcos,  metus 
ad  omnes  perveniat :  but  so  it  is  not  when  a  madman  is  executed ;  but  shatdd  be 
a  miserable  spectacle,  both  against  law,  and  of  extreme  inhumanity  and  cruelty, 
and  can  be  no  example  to  others.''  But  if  there  be  any  doubt  whether  the  party 
be  compos  or  not,  this  shall  be  ti-ied  by  a  jury.'    And  if  he  be  so  found,  a  total 

(*)  8  IiMt.  6.  (•)83  Hen.  YIIL  c  90. 

(})  1  HaL  P.  a  84.  (»)  8  Inat.  ^ 

*  It  is  not  every  frantic  and  idle  humour  of  a  man  that  will  exempt  him  from  justice  and 
the  punishment  of  the  law.  When  a  man  is  guilty  of  a  great  offence,  it  must  be  very 
plain  and  clear  before  he  is  allowed  such  an  exemption  on  the  ground  of  lunacy :  there- 
fore it  is  not  something  unaccountable  in  a  man's  actions  that  points  him  out  to  be  such 
a  madman  as  is  to  be  exempted  from  punishmen^  It  must  be  a  man  that  is  totally 
deprived  of  his  understanding  and  memory ;  one  who  doth  not  know  what  he  is  doing 
any  more  than  an  infant  or  a  wild  beast :  it  is  only  such  a  one  who  is  never  the  object  of 
punishment.  16  How.  St.  Tr.  764.  If  thete  be  a  total  want  of  reason,  it  will  acquit  the 
prisoner;  if  there  be  an  absolute  temporary  want  of  it  when  the  offence  was  committed, 
it  will  acquit  the  prisoner ;  but  if  there  be  only  a  partial  degree  of  insanity,  mixed  with 
a  partial  degree  of  reason,  not  a  full  and  complete  use  of  .reason,  (as  lord  Hale  carefully 
and  emphatically  expresses  himself,]  but  a  competent  use  of  it,  sufficient  to  have  restrained 
those  passions  which  produce  the  crime, — ^if  there  be  thought  and  design,  a  faculty  to 
distinguish  the  nature  of  actions,  to  discern  the  difference  between  moral  good  and  evil, 
— ^then,  upon  the  fact  of  the  offence  proved,  the  judgment  of  the  law  must  take  place.- 
Per  Yorke,  Solicitor-General  in  Lord  Ferrer's  case,  19  How.  St.  Tr.  947,  9^;  et  per  Law- 
rence, J.,  3  Burn,  J.  24th  ed.  312,  313.— Chitty. 

*  The  mos|;  of  the  previous  acts  are  now  repealed,  by  9  Geo.  IV.  c.  40,  which  enacts,  in 
section  36,  that  justices  at  their  petty  sessions,  held  next  after  the  15ih  day  of  August  in 
every  year,  shall  call  upon  the  overseers  to  make  returns  of  insane  persons,  under  a 
penalty  of  16/.  for  neglect. 

Section  38  authorizes  the  justices  of  the  peace  to  call  upon  the  overseers  to  bring  any 
poor  person  deemed  to  be  insane  before  two  justices,  who,,  upon  due  examination,  may 
cause  the  party  to  be  sent  to  the  lunatic-asylum'  or  licensed  house,  and  make  an  order 
for  his  allowance, — ^no  person  to  be  removed  unless  under  a  justice's  order,  or,  when 
cured,  overseers  are  to  deliver  to  the  keeper  a  certificate  of  examination. 

By  section  44,  persons  wandering  about,  deemed  to  be  insane,  though  not  chargeable, 
two  justices  may  make  an  order  for  maintenance,  as  in  cases  of  persons  actually  charge- 
able. If  the  estate  of  the  party  shall  be  sufficient,  overseers  may  recover  their  expenses 
by  levy. 

By  section  55,  persons  convicted  of  any  offence  becoming  insane  whilst  under  imprison- 
ment may  be  removed  by  an  order  of  the  secretary  of  state  to  any  county  asylum ;  and, 
if  they  should  recover  before  the  time  of  their  imprisonment  shall  have  expired,  they 
may  be  remanded  to  prison :  so,  if  their  imprisonment  shall'  have  expired,  they  are  to 
be  discharged. 

By  section  56,  the  visitors  of  county  asylums  are  directed  to  prepare  annual  reports  of 
the  patients  confined  therein,  and  to  furnish  the  secretary  of  state  and  the  clerk  to  the 
commissioners,  under  9  GeO.  IV.  c.  41,  with  a  copy. 

Vide  also  9  Geo.  IV.  c.  41,  entitled  "An  Act  to  regulate  the  Care  and  Treatment  of 
iDi^ne  Persons  in  England,'^  which,  by  section  21,  makes  it  a  misdemeanour  in  th# 
»4/» 
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idiocy,  or  absolute  insanity,  excuses  from  the  guilt,  and  of  course  from  the  punish- 
ment, of  any  criminal  action  committed  under  such  deprivation  of  the  senses: 
but,  if  a  lunatic  hath  lucid  intervals  of  undei'8tanding,.he  shall  answer  for  what 
he  does  in  those  intervals,  as  if  he  had  no  deficiency.(o)*  Yet,  in  the  case  of  ab- 
solute madmen,  as  they  are  not  answerable  for  their  actions,  they  should  not  bo 
permitted  the  liberty  of  acting,  unless  under  proper  control ;  and,  in  particular, 
they  ought  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's  subjects, 
t  was  the  doctrine  of  our  antient  law,  that  persons  deprived  of  their  reason 
might  be  confined  till  they  recovered  their  sen8e8,(p)  without  waiting  for  the 
forms  of  a  commission  or  other  special  authority  from  the  crown :  and  now,  by 
the  vagrant  acts,(g)  a  method  is  chalked  out  for  imprisoning,  chaining,  and  send- 
ing them  to  their  proper  homes. 

III.  Thirdly :  as  to  artificial,  voluntarily  contracted  madness,  by  drunkenness 
or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a  temporary 
frenzy:  our  law  looks  upon  this  as  an  aggravation  of  the  offence,  rather  ri^c^a 
♦than  as  an  excuse  for  any  criminal  misbehaviour.  A  drunkard,  says  Sir  ^ 
Edward  Coke,(r)  who  is  voluntarius  ^a??non,  hath  no  privilege  thereby;  but  what 
hurt  or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it :  nam  omne  crimen 
ebrietcLS,  et  incendit,  et  detegit  It  hath  been  observed  that  the  real  use  of  strong 
liquors,  and  the  abuse  of  them  by  drinking  to  excess,  depend  much  upon  the 
temperature  of  the  climate  in  ivhich  we  live.  The  same  indulgence  which  may 
be  necessary  to  make  the  blood  move  in  Norway  would  make  an  Italian  maq. 
A  German,  thereft)re,  says  the  president  Montesquieu,(5)  drinks  through  custom, 
founded  upon  constitutional  necessity;  a  Spaniard  drinks  through  choice,  or  out 
01  the  mere  wantonness  of  luxury :  and  drunkenness,  he  adds,  ought  to  be  more 
severely  punished  where  it  makes  men  mischievous  and  mad,  as  in  Spain  and 
Italy,  than  where  it  only  renders  them  stupid  and  heavy,  as  in  Germany  and 
more  northern  countries.  And,  accordingly,  in  the  warm  climate  of  Greece,  a 
law  of  Pittacus  enacted  "that  he  who  committed  a  crime  when  drunk  should 
receive  a  double  punishment ;"  one  for  the  crime  itself,  and  the  other  for  the 

(•)  1  Hal.  p.  C.  31.  OllMtaiT. 

(p)  Bro.  Abr.  tit.  Qmme,  101.  («)  Sp.  L.  b.  14,  c.  10. 

(«)17Geo.n.c.5. 

keeper  or  other  superintendent  of  any  licensed  house  concealing  any  insane  person  from 
the  inspection  of  the  commissioners  or  visitors. 

An  idiot,  or  person  born  deaf  and  dumb,  or  any  one  who  is  non  compos  at  the  tinie, 
cannot  be  an  approver,  (H.  P.  C.  282,  §  5,  vol.  2 ;)  but  if  he  who  wants  discretion  commit 
a  trespass  against  the  person  or  possession  of  another,  he  shall  be  compelled  in  a  civil 
action  to  give  satisfaction  for  the. damage.  Id.  vols.  1  and  3,  s.  5.  3  Bac.  Abr.  131.  So 
he  who  invites  a  madman  to  commit  murder  or  other  crime  is  a  principal  offender,  and 
as  much  punishable  as  if  he  had  done  it  himself.    Id.  4,  s.  7.    1  Hale,  647. 

See  also  10  Geo.  IV.  c.  18.— Chitty. 

*  And  if  to  a  charge  of  treason  (or,  it  is  presumed,  any  other  crime)  the  defence  set  up 
be  insanity,  the  question  for  the  jury  will  be.  Whether  the  prisoner  was  labouring  under 
that  species  of  insanity  which  satisfies  them  that  he  was  quite  unaware  of  the  nature, 
character,  and  consequences  of  the  act  he  was  committing,  or,  in  other  words,  whether 
he  was  under  the  influence  of  a  diseased  mind,  and  was  really  unconscious,  at  the  timo 
he  was  committing  the  act,  that  it  was  a  crime.  Beg.  vs.  Oxford,  9  0.  &  P.  525 ;  and  see 
the  case  of  Reg.  vs.  McNaughton,  tried  at  the  Central  Criminal  Court,  in  March,  1843, 
and  the  opinions  of  the"  judges  arising  out  of  that  case,  delivered  in  the  house  of  lords 
on  the  19th  of  June,  1843.— Stewart. 

See  the  opinions  of  the  judges  referred  to  in  the  above  note  given  at  large  in  Wharton's 
American  Criminal  Law,  86.  In  Com.  vs.  Rogers,  7  Metcalf,  500,  it  was  held  that  a  person  is 
not  responsible  for  any  criminal  act  he  may  commit,  if  by  reason  of  mental  infirmity  he  is 
incapable  of  distinguishing  between  right  and  wrong  in  regard  to  the  particular  act  and 
of  knowing  the  act  itself  will  subject  him  to  punishment ;  or  has  no  will,  no  conscience, 
or  controlling  mental  power;  or  has  not  suflBcient  power  of  memory  to  recollect  the 
relations  in  which  he  stands  to  others  and  in  which  they  stand  to  him ;  or  has  his  reason, 
conscience,  and  judgment  so  overwhelmed  by  the  violence  of  his  disease  as  to  act  from  . 
an  irresistible  and  uncontrollable  impulse.  See  Freeman  vs.  People,  4  Denio,  10.  State 
V*.  Spencer,  1  Zabriskie,  196.  Com,  vs.  Masters,  4  Barr.  267.  State  vs.  Gardiner,  Wright's 
Ohio  Rep.— Sharswood. 
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ebriety  wticb  prompted  him  to  commit  it.(f)  The  Eoman  law,  indeed,  mado 
great  allowance  for  this  vice :  "joer  vinum  delapsis  capitalis  pcma  remittitur  "(u) 
But  the  law  of  England,  considering  how  easy  it  is  to  counterfeit  this  excuse, 
and  how  weak  an  excuse  it  is,  (though  real,)  will  not  suffer  any  man  thus  to 
privilege  one  crime  by  an  other,  (to)* 

IV.  A  fourth  deficiency  of  will  is  where  a  man  commits  an  unlawful  act  by 
misfortune  or  chancey  and  not  by  design.  Here  the  will  observes  a  total  neu- 
crality,  and  does  not  co-operate  with  the  deed;  which  therefore  wants  one  main 
ingredient  of  a  crime.  Of  this,  when  it  affects  the  life  of  another,  we  shall  find 
more  occasion  to  speak  hereafter,  at  present  only  observing  that,  if  any  acci- 
*27 1     ^^^^^^  mischief  *happens  to  follow  from  the  performance  of  a  lawful  act, 

J  the  party  stands  excused  from  all  guilt;  but  if  a  man  be  doing  any  thing 
unlawful,  and  a  consequence  enpues  which  he  did  not  foresee  or  intend,  as  the 
death  of  a  man,  or  the  like,  his  want  of  foresight  shall  be  no  excuse ;  for,  being 
guilty  of  one  offence  in  doing  antecedently  what  is  in  itself  unlawful,  he  is  crimi- 
nally guilty  of  whatever  consequence  may  follow  the  first  mi8behaviour.(a:)* 

V .  Fifthly :  ignorance  or  mi^ake  is  another  defect  of  will ;  when  a  man,  in- 
tending to  do  a  lawful  act,  does  that  which  is  unlawful.  For  here,  the  deed  and 
the  wifl  acting  separately,  there  is  not  that  conjunction  between  them  which  is 
necessary  to  form  a  criminal  act.  But  this  must  be  an  ignorance  or  mistake  of 
fact,  and  not  an  error,  in  point  of  law.  As  if  a  man,  intending  to  kill  a  thief 
or  housebreaker  in  his  own  house,  by  mistake  kills  one  of  his  own  femily,  this 
is  no  criminal  action  ;(^)  but  if  a  man  thinks  he  has  a  right  to  kill  a  person  ex- 
communicated or  outlawed  wherever  he  meets  him,  and  does  so,  this  is  wilful 
murder.  For  a  mistake  in  point  of  law,  which  'every  per89n  of  discretion  not 
only  may  but  is  bound  and  presumed  to  know,  is  in  criminal  cases  no  sort  of 
defence.  Ignorantia  juris,  quod  quisque  tenetur  scire,  neminem  excusat,  is  as  well 
the  maxim  of  our  own  law,(z)  as  it  was  of  the  Eoman. (a)' 

VI.  A  sixth  species  of  defect  of  will  is  that  arising  from  compulsion  and  inevi- 
table necessity.  These  are  a  constraint  upon  the  will  whereby  a  man  is  urged  to 
do  that  which  his  judgment  disapproves;  and  which,  it  is  to  be  presumed,  his 
will  (if  left  to  itself)  would  reject.    As  punishments  are  therefore  only  inflicted 


, ,  Puff.  L.  of  N.  b.  8,  c,  8.  (»)  Cro.  Oar.  638. 

«)  F/.  49, 18,  fl.  <•)  Plowd.  343. 

>)  Plowd.  19.  (•)  Ff.  22,  6,  9. 
;-)lHiil.P.C.89. 


i 


'  ^  As  drunkenness  clouds  the  understanding  and  excites  passion,  it  may  be  evidence  of 
passion  only  and  of  want  of  malice  and  design,  (Pennsylvania  va.  McFall,  Addison;  257 ;) 
and,  if  it  be  satisfactorily  established,  it  may  lower  the  grade  of  homicide  from  murder 
in  the  first  to  murder  in  the  second  degree.  Haile  vs.  State,  11  Humph.  154.  It  may 
also  be  taken  into  consideration  in  cases  where  what  the  law  deems  sufiicient  provo- 
cation has  been  given,  because  the  question  is,  in  such  cases,  whether  the  fatal  act  is  to 
be  attributed  to  the  passion  of  anger  excited  by  the  previous  provocation ;  and  that 
passion  is  more  easily  excitable  in  a  person  when  in  a  state  of  intoxication  than  when  he 
IS  sober.  R.  vs.  Thomas,  7  C,  &  P.  817.  R.  vs.  Pearson,  2  Lewin,  144.  If  indeed  there  is 
really  a  previous  determination  to  resent  a  slight  ai&ont  in  a  barbarous  manner,  the 
state  of  drunkenness  in  which  the  prisoner  was  ought  not  to  be  regarded.  And  see  B. 
vs.  Marshall,  1  Lewin,  76.  State  vs.  McOauts,  1  Spear,  384.  Wharton's  Amer.  Grim.  Jaw, 
93. — Shabswood. 

•  But  a  very  important  distinction  is  made  in  such  cases, — ym.,  whether  the  unlawfid 
act  is  also  in  its  original  nature  wrong  and  mischievous ;  for  a  person  is  not  answerable 
for  the  accidental  consequences,  though  fatal,  of  an  act  which  is  merely  a  mahm  pro- 
hibitum ;  as,  where  any  unfortunate  accident  happens  from  an  unqualified  person  being  in 
pursuit  of  game,  he  is  amenable  only  to  the  same  extent  as  a  man  duly  qualified.  FoBt. 
259.  .2  Hal.  P.  C.  475.— Christian. 

^ "  Ignorance  of  the  law,  which  every  man  is  bound  to  know,  excuses  no  man."  It 
may  be  a  ground  for  pardon.  Rex  vs.  Bailey,  R.  k  R.  C.  C.  1.  The  rule  is  borrowed  from 
the  civil  law,  (D.  lib.  22,  tit.  6,)  without,  however,  adopting  with  it  those  equitable  modi- 
fications by  which  the  rule  was  originally  accompanied,  some  of  which  it  may  be  proper 
to  state.  **  Juris  ignorantia  rum  proclest  adquirere  voLmtibus,  suum.vero  petcntibus  non  nocet^"  (D» 
22,. 6,  7;)  or,  as  it  is  expressed  by  the  commentators,  ^*  Juris  error,  ubi  de  dammo  aitando 
ri^ur,  non  nocet :  ubi  de  lucre  captando,  nocet :  error  facti  neutro  easu  nocet.**  "  Minoribus  25  aroM 
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for  the  abuse  of  that  free  will  which  God  has  given  to  man,  it  is  highly  j\st  and 
equitable  that  a  man  should  be  excused  for  those  acts  which  are  done  through 
unavoidable  force  and  compulsion. 

*1.  Of  this  nature,  in  the  first  place,  is  the  obligation  of  civil  subjection,'  r*2H 
whereby  the  inferior  is  constrained  by  the  superior  to  act  contrary  to  ^ 
what  his  own  reason  and  inclination  would  suggest ;  as  when  a  legislator  esta- 
blishes iniquity  by  a  law  and  commands  the  subject  to  do  an  act  contrary  to 
religion  or  sound  morality.  How  far  this  excuse  will  be  admitted  in  foro  con- 
scientice,  or  whether  the  inferior  in  this  case  is  not  bound  to  obey  the  divine 
rather  than  the  human  law,  it  is  not  my  business  to  decide ;  though  the  ques< 
tion,  I  believe,  among  the  casuists,  will  haMly  bear  a  doubt.  But,  however  that 
may  be,  obedience  to  the  laws  in  being  is  undoubtedly  a  sufficient  extenuation 
of  civil  guilt  before  the  municipal  tribunal.  The  sheriff  who  burned  Latimer  and 
Eidlev,  in  the  bigoted  days  of  queen  Mary,  was  not  liable  to  punishment  from 
Biizabelh  for  executing  so  horrid  an  office ;  being  justified  by  the  commands  of 
that  magistracy,  which  endeavoured  to  restore  superstition  under  the  holy 
auspices  of  its  merciless  sister,  persecution. 

As  to  persons  in  private  relations.:  the  principal  case,  where  constraint  ol  a 
superior  is  allowed  as  an  excuse  for  criminal  .misconduct,  is  with  regard  to  tho 
matrimonial  subjection  of  the  wife  to  her  husband ;  for  neither  a  son  nor  a  ser- 
vant are  excused  for  the  commission  of  any  crime,  whether  capital  or  other- 
wise, by  tho  command  or  coercion  of  the  parent  or  master ;(6)  though  in  some 
cases  the  command  or  authority  of  the  niisband,  either  expressed  or  implied, 
will  privilege  the  wife  from  punishment  even  for  capital  offences.  And  there- 
fore if  a  woman  commit  theft,  burglary,  or  other  civil  offences  against  the  laws 
of  society  by  tho  coercion  of  her  husband ;  or  even  in  his  company,  which  the 
law  construes  a  coercion;  she  is  not  guilty  of  any  crime;  being  considered  as 
acting  by  compulsion  and  not  of  her  own.  will. (c)®  Which  doctrine  is  at  least  a 
thousand  years  old  in  this  kingdom,  being  to  be  found  among  the  laws  of  king 
*Ina,  the  West  Saxon. (^)  And  it  appears  that  among  the  northern  na-  r^jgo 
tions  on  the  continent  this  privilege  extended  to  any  woman  transgressing  L 
in  concert  with  a  man,  and  to  any  servant  that  committed  a  joint  offence  with 
a  freeman;  the  male  or  freeman  only  was  punished,  the  female  or  slave  di&- 
misaed  :  ^^procul  dubio  quod  aUefwm  libertas,  alteram  necessitas  impeller et'\e).  But 
(besides  that  in  our  law,  which  is  a  stranger  to  slavery,  no  impunity  is  given  to 
servants,  who  are  as  much  free  agents  as  their  masters)  even  with  regard  to 
wives,  this  rule  admits  of  an  exception  in  crimes  that  are  mala  in  se,  and  pro- 
hibited by  the  law  of  nature,  as  murder  and  the  like  :•  not  only  because  these 
are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no  one  is  in  subjection 

(»)  1  HRWk.  p.  C.  8.  '     (<»)Cap.67. 

(«)  1  Uoi.  P.  C.  46.  {•)  St&rn.  de  jwrt  Sueon.  L  2,  c  4. 

jiu  iqnorare  permissum  est :  quod  et  infceminis  in  qwimsdam  ccaisis  propter  sexus  infirmitaiem  dicitur; 
€t  ideo,  simbi  non  est  delictum,  sed  juris  ignorantia,  non  IcsdurUur.**  D.  22,  6,  9.  And  see  Pothier, 
Tfaitfde  f  Action,  Omdiclio  indehiii,  part  2,  Beet.  2,  art.  3.  In  Vernon's  case  (Mich.  20  lien. 
VII.  fol.  2,  pi.  4)  the  defendants  justified  taking  away  the  plaintiff's  wife,  on  the  ground 
that  they  were  accompanying  her  to  Westminster,  to  sue  for  a  divorce  in  ease  of  her 
conBcionce.  It  was  objected  to  the  plea  that  the  defendants  ought  to  have  taken  her  to 
the  ordinary  or  the  metropolitan  ;  but  the  plea  was  held  good,  "/or  perhaps  they  had  not 
hnowledge  of  the  law  as  to. where  the  divorce  should  be  sued."  And  see  Manser's  case,  2 
Co.  Rep.  4.  Doctor  and  Student,  book  2,  cap.  46,  47.  Eichhorn  vs,  Le  Maitre,  2  Wils. 
368.— Cqitty. 

•'J'he  husband,  however,  must  be  present  when  the  offence  is  committed,  or  the  pre- 
sumption of  coercion  by  him  does  not  arise.  Rex  v«.  Morris,  R.  &  R.  C.  C.  270.  The  wife 
is  not  treated  as  an  accessory  to  a  felony  for  receiving  her  husband  who  has  been  guilty 
of  it.  though,  on  the  contrary,  it  appears  the  husband  would  be  for  receiving  his  wife, 
n.  P.  C.  vol.  1,  s.  10.  1  Hale,  44.  And  if  an  offence  be  committed  by  the  wife  alone, 
without  the  husband's  concurrence,  she  may  be  punished  by  way  of  indictment* without 
him.    Id. ;  and  see  Moor,  813. — Chittt. 


•Tlie  law  seems  to  protect  the  wife  in  all  felomes  committed  by  her  in  company  with 
her  husband,  except  murder  and  manslaughter.  HaL  P.  C.  47. — Christiait. 
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to  another,  it  would  be  unreasonable  to  screen  an  offender  fipom  the  punishment 
due  to  natural  crimes  by  the  refinements  and  subordinations  of  civil  society. 
In  treason,  also,  (the  highest  crime  which  a  member  of  society  can  as  such  be 

fuilty  of,)  no  plea  of  coverture  shall  excuse  the  wife ;  no  presumption  of  the 
usband's  coercion  shall  extenuate  her  guilt :(/)  as  well  because  of  the  odious- 
ness  and  dangerous  consequences  oi  thfi  crimo  itself,  as'  because  the  husband, 
having  broken  through  the  most  sacred  tie  of  scm^  community  by  rebellion 
against  the  state,  has  no  right  to  that  obedience  from  a  wii^^  whifik  he  himself 
as  a  subject  has  forgotten  to  pay.  In  inferior  misdemeanours  also  wo  buv  re- 
mark another  exception :  that  a  wife  may  be  indicted,  and  set  in  the  pillory 
U72YA  her  husband,  for  keeping  a  brothel  j"  for  this  is  an  offence  touching  the 
domestic  economy  or  government  of  the  housQ,  in  which  the  wife  has  a  prin- 
cipal share ;  and  is  also  such  an  offence  as  the  law  presumes  to  be  generally 
conducted  by  the  intrigues  of  the  female  sex. (^)"  And  in  all  cases  where  the 
wife  offends  alone,  without  the  company  or  coercion  of  her  husband,  she  is  re- 
sponsible for  her  offence  as  much  as  any  feme-sole. 

jijOQi  *2L  Another  species  of  compulsion*  or  necessity  is  what  our  law  calls 
J  duress  per  minas;(h)  or  threats  and  menaces  which  induce  a  fear  of  death 
or  other  bodily  harm,  and  which  take  away  for  that  reason  the  guilt  of  many 
crimes  and  misdemeanours ;  at  least,  before  the  human  tribunal,  ^ut  then  that 
fear  which  compels  a  man  to  do  an  unwarrantable  action  ought  to  be  just  and 
well  grounded,  such  "  qui  cadere  possit  in  virum  constantem,  non  timidumf  et  meti- 
culosum"  as  Bracton  expresses  it(i)  in  the  words  of  the  civil  law. (A:)  Therefore, 
in  time  of  war  or  rebellion,  a  man  may  be  justified  in  doing  many  treasonable 
acts  by  compulsion  of  the  enemy  or  rebels  which  would  admit  of  no  excuse  in 
time  of  peace.(/)"  This,  however,  seems  only,  or  at  least  principally,  to  hold 
as  to  positive  crimes,  so  created  by  the  laws  of  society,  and  which  therefore 
society  may  excuse;  but  not  as  to  natural  offences  so  declared  bv  the  law  of 
God,  wherein  human  magistrates  are  only  the  executioners  of  divine  pmush- 
ment.  And  therefore,  though  a  man  be  violently  assaulted,  and  hath  no  other 
possible  means  of  eacaping  death  but  by  hilling  an  innocent  person,  this  fear 
and  force  shall  not  acquit  him  of  murder ;  for  he  ought  rather  to  die  himself 
than  escape  by  the  murder  of  an  innocent,  ^m)  But,  in  such  a  case,  he  is  perr 
mitted  to  kill  the  assailant;  for  there  the  law  of  nature,  and  self-defence,  its 
primary  canon,  have  made  him  his  own  protector. 

3.  There  is  a  third  species  of  necessity,  which  may  be  distinguished  firom  the 
actual  compulsion  of  external  force  or  fear;  being  the  result  of  reason  and  re- 
flection which  act  upon  and  constrain  a  man's  will,  and  oblige  him  to  do  an 
action  which,  without  such  obligation,  would  be  criminal.  And  that  is,  when  a 
man  has  his  choice  of  two  evils  set  before  him,  and  being  under  a  necessity  of 


(T)  1  HaL  P.  C.  47.                                                      (»)  Ff.  4,  2,  5.  and  8. 
(f)  1  Hawk.  P.  C.  2, 8,                                                («)  1  Hal.  P.  CL  60. 
(»)  See  book  i.  t   —  "' 


(A)  See  book  i.  p.  181.  («)  Ibid.  51. 


'°  The  punishment  of  the  pillory  was  abolished,  by  56  Geo.  III.  c.  138. — Stewart. 

"  In  all  miademeanours  it  appears  that  the  wife  may  be  found  guilty  with  the  husband. 
It  is  said  the  reason  why  she  was  excused  in  burglary,  larceny,  &c.  was  because  she  could 
not  tell  what  property  the  husband  might  claim  in  the  goods.  10  Mod.  63  and  335.  But 
the  better  reason  seems  to  be  that  by  the  ancient  law  the  husband  had  the  benefit  of 
the  clergy,  if  he  could  read,  but  in  no  case  could  women  have  that  benefit.  It  would 
therefore  have  been  an  odious  proceeding  to  have  executed  the  wife  and  to  have  di»- 
missed  the  husband  with  a  slight  punishment.  To  avoid  this,  it  was  thought  better  that 
In  such  cases  she  should  be  altogether  acquitted ;  but  this  reason  did  not  apply  to  mis- 
demeanours.— Christian. 

"  The  fear  of  having  houses  burned,  or  goods  spoiled,  is  no  excuse  in  the  eye  of  the 
law  for  joining  and  marchins  with  rebels.  The  only  force  that  doth  excuse  is  a  force 
upon  the  person  and  present  t^ar  of  death ;  and  this  force  and  fear  must  continue  all  the 
time  the  party  remains  with  the  rebels.  It  is  incumbent  upon  men  who  make  force 
their  defence  to  show  an  actual  force,  and  that  they  joined  pro  timore  mortis^  et  receaenaU 
TMom  cUo  potuervnJt.  Fost.  14,  216» — Christiait 
360 


DigitHzed  by  VjOOQ IC 


Chap.  2.]  PUBLIC  WEONGS.  80 

cboosm^  one,  he  chooses  the  *lea8t  pemiciotis  of  the  two.  Here  the  will  ^^t>-, 
cannot  be  said  freely  to  exert  itself,  oeing  rather  passive  than  active;  or,  ^ 
if  active,  it  is  rather  in  rejecting  the  greater  evil  than  in  choosing  the  less.  Of 
this  sort  is  that  necessity  where  a  man  by  the  commandment  of  the  law  is 
bound  to  arrest  another  for  any  capital  offence,  or  to  disperse  a  riot,  and  resist- 
ance is  made  to  his  authority:  it  is  here  justifiable,  and  even  necessary,  to  b^t, 
to  wound,  or  perhaps  to  kill  the  offenders,  rather  than  permit  the  murderer  to 
escape,*  or  the  riot  to  continue.  For  the  preservation  of  the  peace  of  the  king- 
dom, and  the  apprehending  of  notorious  malefactors,  are  of  the  utmost  conse- 
quence to  the  public ;  and  therefore  excuse  the  felony  which  the  killing  would 
otherwise  amount  to.(n) 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  specula- 
tion among  the  writers  upon  general  law ;  viz.,  whether  a  man  in  extreme  want 
of  food  or  clothing  may  justify  stealing  either,  to  relieve  his  present  necessities? 
And  this  both  (xrotiu8(o)  and  Puffendorf,(;?J  together  with  many  other  of  the 
foreign  jurists,  hold  in  the  affirmative;  maintaining,  by  many  ingenious,  hu- 
mane, and  plausible  reasons,  that  in  such  cases  the  community  of  goods,  by  a 
kind  of  tacit  confession  of  society,  is  revived.  And  some  even  of  our  own 
lawyers  have  held  the  8ame,(g)  though  it  seems  to  be  an  unwarranted  doctrine, 
borrowed  from  the  notions  of  some  civilians;  at  least  it  is  now  antiquated,  the 
law  of  England  admitting  no  such  excuse  at  present.(r)  And  this  its  doctrine 
is  agreeable  not  only  to  the  sentiments  of  many  of  the  wisest  antients,  particu- 
larly Cicero,(s)  who  holds  that  "  suum  cuique  incommodum  ferendum  est,  potius 
quam  de  cdterius  commodis  detrahendum,**  but  also  to  the  Jewish  law,  as  certi- 
fied by  king  Solonion  himself  :(t)  "If  a  thief  steal  to  satisfy  his  soul  when  he  is 
hungry,  he  shall  restore  *sevenfold,  and  shall  give  all  the  substance  of  his  j-;,tqo 
house  :"  which  was  the  ordinary  punishment  for  theft  in  that  kingdom.  •- 
And  this  is  founded  upOn  the  highest  reason :  for  men's  properties  would  be  under 
a  strange  insecurity  if  liable  to  be  invaded  according  to  the  wants  of  others, 
of  whicn  wants  no  man  can  possibly  be  an  adequate  judge  but  the  party  him- 
self who  pleads  them.  In  this  country  especially  there  would  be  a  peculiar 
improprietjy  in  admitting  so  dubious  an  excuse ;  for  by  our  laws  such  sufficient 
provision  is  made  for  the  poor  by  the  power  of  the  civil  magistrate,  that  it  is 
impossible  that  the  most  needy  stranger  should  ever  be  reduced  to  the  necessity^ 
of  thieving  to  support  nature.  This  case  of  a  stranger  is,  by  the  wajr,  the* 
strongest  instance  put  by  barOn  Puffendorf,,  ftnd  whereon  he  builds  his  principal 
arguments :  which,  however  they  may  hold  upon  the  continent,  where  the  par- 
simonious industry  of  the  natives  orders  every  one  to  work  or  starve,  yet  must 
lose  all  their  weight  and  efficacy  in  England,  where  charity  is  reduced  to  a 
system  and  interwoven  in  our  very  constitution.  Therefore  our  laws  ought  by 
no  means  to  be  taxed  with  being  unmerciful  for  denying  this  privilege  to  the 
necessitous;  especially  when  we  consider  that  the  king,  on  the  representation 
of  his  ministers  of  justice,  hath  a  power  to  soften  the  law  and  to  extend  mercy 
in  cases  of  peculiar  hardship.  An  advantage  which Js  wanting  in  many  states, 
particularly  those  which  are  democratical ;  and  these  have,  in  its  stead,  intro- 
duced and  adopted  in  the  body  of  the  law  itself  a  multitude  of  circumstances 
tending  to  alleviate  its  rigour.  But  the  founders  of  our  constitution  thought 
it  better  to  vest  in  the  crown  the  power  of  pardoning  particular  objects  of 
compassion  than  to  countenance  and  establisn  theft  by  one  general  undistin- 
guishinff  law. 

yil.  To  these  several  cases,  in  which  the  incapacity  of  committing  crimes 
arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which  the  law 
supposes  an  incapacity  of  doing  wrong,  from  the  excellence  and  perfection  of 
the*person;  which  extend  as  well  to  the  will  as  to  the  other  qualities  of  ri^oo 
his  mind.  I  mean  the  case  of  the  king ;  who,  by  virtue  of  his  royal  pre-  - 
rogative,  is  not  under  the  coercive  power  of  the  law;(u)  which  will  not  suppose 

(•)  1  Hal.  p.  C.  62.  (••)  I  HaL  P.  C.  54. 


(•)  De  jure.  b.  rf  p.  I.  2,  c.  2.  (•)  De  off.  I. .%  0,  5. 

(p)  L.  of  Nat.  and  N.  1,  2,  c.  6.  (')  Prov.  vl.  30. 

(<>  BrittoD,  c  10.   HIrr.  c  4,  { le.  (»)  1  HaL  P.  a  44. 
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him  capable  of  committing  a  folly,  much  less  a  crime.  We  are  therefore,  out 
of  reverence  and  decency,  to  forbear  any  idle  inquiries  of  what  would  be  the 
consequence  if  the  king  were  to  act  thus  and  thus :  since  the  law  deems  so 
highly  of  his  wisdom  and  virtue  as  not  even  to  presume  it  possible  for  him  to 
do  any  thing  inconsistent  with  his  station  and  dignity;  and  therefore  has 
made  no  provision  to  remedy  such  a  grievance.  But  of  this  sufficient  was  said 
in  a  former  volume,(i;)  to  which  I  must  refer  the  reader. 


CHAPTEE  ni. 
OF  PRINCIPALS  AND  ACCESSORIES. 


nioA-]  *It  having  been  shown  in  the  preceding  chapter  what  persons  are,  or 
■'  are  not,  upon  account  of  their  situation  and  circumstances,  capable  of 
committing  crimes,  we  are  next  to  make  a  few  remarks  on  the  different  degrees 
of  guilt  among  persons  that  are  capable  of  offending,  viz. :  as  principaly  and  as 
accessory, 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees.  A  principal  in  the 
first  degree  is  he  that  is  the  actor  or  absolute  perpetrator  of  the  crime;  and  in 
the  second  degree  he  is  who  is  present,  aiding  and  abetting  the  fact  to  be 
done.(^a)  Which  presence  need  not  always  be  an  actual  immediate  standing 
by,  within  sight  or  hearing  of  the  fact;  but  there  may  bejilso  a  constructive 
presence;  as  when  one  commits  a  robbery  or  murder  and  another  keeps  watch 
or  guard  at  some  convenient  distance. (6)*  And  this  rule  hath  also  other  excep- 
tions :  for,  in  case  of  murder  by  poisoning,  a  man  may  be  a  principal  felon  by 
preparing  and  laying  the  poison,  or  persuading  another  to  drink  it(c)  who  is 

(•)  Book  i.  cb.  7,  page  214.  (*)  Foster,  350. 

(«;  1  Hul.  P.  a  615.  (•}  Kel.  62. 

^  Where  a  person  6 toed  outside  a  house  to  receive  goods  which  a  confederate  was 
stealing  within  it,  he  was  held  a  principal,  (1  Ry.  &  M.  C.  C.  96;)  and  in  the  case  of 
privately  stealing  in  a  shop,  if  several  are  acting  together,  some  in  the  shop  and  some 
'Out  of  it,  and  the  property  is  stolen  by  the  hands  of  one  of  those  who  are  m  the  shop, 
those  who  are  outside  are  equally  guilty  as  principals,  (Russ.  &  R.  C.  C.  343;)  and  if 
several  combine  to  forge  an  instrument,  and  each  executes  by  himself  a  distinct  part  of 
the  forgery,  and  they  are  not  together  when  the  instrument  is  completed,  they  are  never- 
theless all  guilty  as  principals.  Russ.  &  R.  C.  C.  446.  But  where  a  man  incites  a  guilty 
agent' to  commit  murder,  and  he  is  neither  actually  nor  constructively  present,  the 
perpetrator  is  the  principal  felon,  and  the  former  <m/y  an  accessory  before  the  fact.  I 
Ilale,  435.  3  Inst.  49.  Persons  not  present,  nor  sufficiently  near  to  give  assistance,  are 
not  principals.    Russ.  &  R.  C.  C.  363,  421. 

Mere  presence  is  not  sufficient  to  constitute  the  party  a  principal,  without  he  aids,  assub, 
and  abets,  Tims,  if  two  are  fighting,  and  a  third  comes  by  and  looks  on,  but  assists 
neither,  he  is  not  guilty  if  homicide  ensue,  (1  Hale,  439.  2  Hawk.  c.  29,  s.  10;)  but  if 
several  come  with  intent  to  do  mischief,  though  only  one  does  it,  all  the  rest  are  princi- 
pals in  the  second  decree.  X  Hale,  440.  2  Hawk.  c.  29,  s.  8.  So,  if  one  present  command 
another  to  kill  a  third,  both  the  agent  and  contriver  are  guilty.  Id. ;  and  see  1  Haloi 
442,  443,  444.  2  Hawk.  c.  29,  s.  8.  In  a  late  singular  case  it  was  held  that  if  a  man 
encourage  a  woman  to  murder  herself,  and  is  present  abetting  her  while  she  does  so, 
such  person  is  guilty  of  murder  as  a  principal ;  and  that  if  two  encourage  each  other  to 
murder  themselves  together,  and  one  does  so,  but  the  other  fails  in  the  att<^mpt  upon 
himself,  he  is  a  principal  in  the  muMer  of  the  other ;  but  if  it  be  uncertain  whether  the 
deceased  really  killed  herself,  or  whether  she  came  to  her  death  by  accident  before  the 
moment  when  she  meant  to  destroy  herself,  it  will  not  be  murder  in  either.  Russ.  &  B. 
C.  C.  523. 

Besides  presence  and  aiding  and  abetting  the  principal,  there  must  be  a  participation  in 
the  felonious  design,  or  at  least  the  offence  must  be  within  the  compass  of  the  original 
intention,,  to  constitute  a  principal  in  the  second  degree.  Thus,  if  a  master  assaults 
another  with  malice  prepense,  and  the  servant,  being  ignorant  of  his  master's  malignant 
design,  tako^  part  with  him,  the  servant  is  not  an  abettor  of  murder,  but  manslaughter 
only.  See  1  Hale,  446.  Russ.  &  R.  C.  C.  99.  And  in  order  to  render  persons  liable  as 
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ij^norant  of  its  po  sonoQS  quality, (<ZJ  or  giving  it  to  him  for  that  purpose,  and 
yet  nofe  administer  it  himself,  nor  oe  present  when  the  very  deed  of  poisoning 
is  committed. (c)  And  the  same  reasoning  will  hold  with  regard  to  other  p^o.- 
murders  committed  in  the  absence  *of  the  murderer  by  means  which  he  I-  ^ 
had  prepared  beforehand,  and  which  probably  could  not  fail  of  their  mischievous 
effect.  As  by  laying  a  trap  or  pitfall  for  another,  whereby  he  is  killed,  lotting 
oat  a  wild  beast,  with  an  intent  to  do  mischief,  or  inciting  a  madman  to  commit 
murder,  so  that  death  thereupon  ensues;  in  every  of  these  cases  the  party  offend- 
ing is  guilty  of  murder  as  a  principal,  in  the  first  dcffree.  For  he  cannot  be 
called  an  accessory,  that  necessarily  presupposing  a  principal ;  and  the  poison, 
the  pitfall,  the  beast,  or  the  madman  cannot  be  held  principals,  being  only  the 
instruments  of  death.  As  therefore  he  must  be  certainly  guilty  either  as  prin- 
cipal or  accessory,  and  cannot  be  so  as  accessory,  it  follows  that  he  must  be 
guilty  as  principal,  and,  if  principal,  then  in  the  first  degree ;  for  there  is  no 
other  criminal,  much  less  a  superior  in  the  guilt,  whom  he  could  aid,  abet,  or 
iW8ist.(/) 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  present 
at  its  performance,  but  is  some  way  concerned  therein,  either  before  or  after  the 
fact  committed.  In  considering  the  nature  of  which  degree  of  guilt,  we  will 
first  examine  what  offences  admit  of  accessoiries,  and  what  not  j  secondly,  who 
may  be  an  accessory  before  the  fact;  thirdly,  who  may  be  an  accessorv  after  it; 
and  lastly,  how  accessories,  considered  merely  as  such,  and  distinct  from  prin- 
cipals, are  to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessories,  and  what  not.  In 
high  treason  there  are  no  accessories,  but  all  are  principals :  the  same  acts  that 
make  a  man  accessory  in  felony  making  him  a  principal  in  high  treason,  unon 
account  of  the  heinousness  of  the  crime.(^)  Besides,  it  is  to  be  considered,  tnat 
the  bare  intent  to  commit  treason  is  many  times  actual  treason ;  as  imagining 
the  death  of  the  king,  or  conspiring  to  taKe  away  his  crown.  And,  as  no  one 
can  advise  and  abet  such  a  crime  without  an  intention  to  have  it  done,  there 
can  be  no  accessories  before  the  fact;  since  the  *very  advice  and  abet-  ^^n^ 
ment  amount  to  principal  treason.  But  this  will  not  hold  in  the  inferior  •- 
species  of  high  treason,  which  do  not  amount  to  the  legal  idea  of  compassing 
the  death  of  the  king,  queen,  or  prince.  For  in  those  no  advice  to  commit  them, 
unless  the  thing  be  actually  performed,  will  make  a  man  a  principal  traitor.(/i) 
In  petit  treason,  murder,  and  felonies  with  or  without  benefit  of  clergy,'  there 
may  be  accessories;  except  only  in  those  offences  which  by  judgment  of  law  are 
sudden  and  unpremeditated,  as  manslaughter  and  the  like,  which  therefore 
cannot  have  any  accessories  before  the  fact.(i)  So  too  in  petit  larceny,  and  in 
all  crimes  under  the  degree  of  felony,  there  are  no  accessories  either  before  or 
after  the  fact,  but  all  persons  concerned  therein,  if  guilty  at  all,  are  princi- 
)ials:(^)  the  same  rule  holding  with  regard  to  the  highest  and  lowest  offenceSi 

O  roator,  840.  (»)  Fo«ter,  S42. 

'^  3  liwt  188.  (•)  1  HaL  P.  a  «1& 

1  Hal.  P.  C.  «17.   2  Hawk.  P.  C.  816.  (*)  1  UaL  P.  C.  618. 

Slut.  138.   lHaLP.C.618. 

principals  in  the  second  degree,  the  killing  or  other  act  must  be  in  pursuance  of  some 
oriidnal  unlawful  purpose,  and  not  oollatem  to  it.    1  East,  P.  C.  358. 

llie  punishment  of  principals  in  the  second  degree  is  in  general  the  same  as  principals 
m  the  first  degree.  1  Leach,  64.  *4  Burr.  2076.  But  where  the  act  is  necessarily  per- 
Konal,  as  in  stealing  privately  from  the  person,  he  whose  hand  took  the  property  can 
alone  be  guilty,  under  the  statute,  and  aiaers  and  abettors  are  only  princinals  in  a  simple 
larceny.  1  Hale,  529.  So,  on  an  indictment  on  the  statute  against  stabbing,  only  the 
r«rty  who  actually  stabs  b  ousted  of  clergy.  IJac.  I.e.8.  1  East,  P.  C.  348,  3^.  1  Hale, 
468. 

Principals  in  the  second  decree  may  be  arraigned  and  trUd  before  the  principal  in  the 
first  degree  has  been  outlawed  or  found  guilty.  1  Hale,  437.  4  Burr.  2076.  2  Hale,  223. 
9Co.  67.— CuiTTY. 

'  This  seems  to  apply  merelv  to  felonies,  where,  by  the  law,  judgment  of  death  oueht 
regularly  to  ensue.  1  Hale^  ol8.  1  Bom,  5,  The  orime  of  petit- treason  Is  now  iS>o- 
lished.--CHiTTr. 
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though  upon  different  reasons.  In  treason  all  are  principals  propter  odium  de- 
licti; in  trespass  all  are  principals  because  the  law,  quce  de  minimis  non  curat,  does 
not  descend  to  distinguish  the  different  shades  of  guilt  in  petty  misdemeanours. 
It  is  a  maxim  that  accessoriua  sequitur  naturam  sui  principalis: {I)  and  therefore 
an  accessory  cannot  be  guilty  of  a  higher  crime  than  his  principal :  being  only 
punished  as  a  partaker  of  his  guilt.  So  that  if  a  servant  instigates  a  stranger 
to  kill  his  master,  this  being  murder  in  the  stranger  as  principal,  of  course  the 
servant  is  accessory  only  to  the  crime  of  murder ;  though,  had  he  been  present 
and  assisting,  he  would  have  been  guilty  as  principal  of  petit  treason,  and  the 
stranger  of  murder.(m) 

2.  As  to  the  second  point,  who  may  be  an  accessory  before  the  fact;  Sir  Matthew 
Hale(n)  defines  him  to  be  one  who,  being  absent  at  the  time  of  the  crime  com- 
mitted, doth  yet  procure,  counsel,  or  command  another  to  commit  a  crime. 
Herein 'absence  is  necessary  to  make  him  an  accessory;  for  if  such  procurer,  or 
the  like,  be  present,  he  is  guilty  of  the  crime  as  principal.  If  A.  tnen  advises 
^,^^  ,    B.  to  kill  another,  and  *B.  does  it  in  the  absence  of  A.,  now  B.  is  princi- 

J  pal  and  A.  is  accessory  in  the  murder.  And  this  holds  even  though  the 
party  killed  be  not  in  rerum  naturd  at  the  time  of  the  advice  given.  As  if  A., 
the  reputed  father,  advises  B:,  the  mother  of  a  bastard  child  unborn,  to  strangle 
it  when  born,  and  she  does  so^  A.  is  accessory  to  this  murder.(o)  And  it  ifl 
also  settled(^)  that  whoever  procureth  a  felony  to  be  committed,  though  it  be 
by  the  intervention  of  a  third  person,  is  an  accessory  before  the  fact.  It  is  like- 
wise a  rule,  that  he  who  in  any  wise  commands  or  counsels  another  to  commit 
an  unlawful  act  is  accessory  to  all  that  ensues  upon  that  unlawful  act;  but  is 
not  accessory  to  any  act  distinct  from  the  other.  As  if  A.  commands  B.  to 
beat  C;  and  B.  beats  him  so  that  he  dies :  B.  is  guilty  of  murder  as  principal, 
and  A.  as  accessory.*  But  if  A.  commands  B.  to  burn  C.'s  house,  and  he,  in  so 
doing,  cofbmits  a  robbery ;  now  A.,  though  accessory  to  the  burning,  is  Dot 
accessory  to  the  robbery,  for  that  is  a  thing  of  a  distinct  and  unconsequential 
natare.(g)^  But  if  the  felony  committed  be  the  same  in  substance  with  that 
which  is  commanded,  and  only  varying  in  some  circumstantial  matters;  as  if, 
apon  a  command  to  poison  Titius,  he  is  stabbed  or  shot,  and  dies ;  the  com- 
mander is  still  accessory  to  the  murder,  for  the  substance  of  the  thing  com- 
manded was  the  death  of  Titius,  and  the  manner  of  its  execution  is  a  mere 
collateral  circumstance,  (r) 

3.  An  accessory  after  the  fact  may  be,  where  a  person,  knowing  a  felony  to 
liave  been  committed,  receives,  relieves,  comforts,  or  assists  the  felon.(«) 
Therefore  to  make  an  accessory  ex  post  facto,  it  is  in  the  first  place  requisite  that 
he  knows  of  the  felony  committed. (f)*  In  the  next  place,  he  must  receive,  re- 
lieve, comfort,  or  assist  him.  And,  generally,  any  assistance  whatever  given  to 
a  felon,  to  hinder  his  being  apprehended,  tried,  or  suffering  punishment,  makes 
the  assistor  an  accessory.  As  furnishing  him  with  a  horse  to  escape  his 
♦381     *P'ir8^®'^>  money  or  victuals  to  support  him,  a  house  or  other  shelter  to 

-'     conceal  him,  or  open  force  and  violence  to  rescue  or  protect  him.(tt)    So 

(0  8  Inst  180.  (f)  1  Hal.  P.  a  61T. 

(•)  2  Hawk.  P.  a  8U.  M  2  Hawk.  P.  C.  816. 

(•)  1  HaL  P.  C.  <S1«.  (•)  1  Hal.  P.  C.  018. 

(•)  Dyer,  180.  (<)  2  Hawk.  P.  C.  819. 

(9)  Foster,  126.  (•)  2  Hawk.  P.  0. 817, 818. 

'  This  must  be  understood  to  have  reference  to  a  case  where  the  command  is  to  beat 
violently.    1  Hale,  442,  443,  444.    1  East,  P.  C.  257,  258,  259.    Kel.  109,  117.--Chittt. 

*  The  crime  must  be  of  the  same  complexion,  and  not  on  a  different  object  than  th&t 
to  which  the  agent  was  instigated.  Thus,  if  A.  commands  B.  to  burn  a  oert<ain  hoiue 
with  which  he  is  well  acquainted,  and  he  burns  another,  or  to  steal  a  certain  horse,  and 
he  steals  a  different  one,  A.  will  not  be  liable  to  be  indicted  as  accessory  to  the  crimes 
committed,  because,  B.  acting  in  contradiction  to  the  commands  of  A.,  and  that  know- 
ingly, it  is  on  his  part  a  mere  ineffectual  temptation,  and  the  specific  crime  he  planned 
was  never  completed.  Plowd.  476.  Hawk.  b.  2,  c.  29,  s.  18.  1  Hale,  617.  Com.  Dig. 
Justices,  T.    1  FoBt.  360.— Chittt. 

^  He  must  know  that  the  felon  is  guilty ;  and  it  seems  to  be  the  better  opinion  that  m 
•mplied  notice  is  not  suflScient.    1  Hale,  323,  622. — Chittt. 
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likewise  to  convey  instruments  to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe 
the  gaoler  to  let  him  escape,  makes  a  man  an  accessory  to  the  felony.  Bat  to  re- 
lieve a  felon  in  gaol  with  clothes  or  other  necessaries  is  no  offence ;  for  the  crime 
impntable  to  this  species  of  accessory  is  the  hinderance  of  public  justice,  by 
assisting  the  felon  to  escape  the  vengeance  of  the  law.(u)  Tp  buy  or  receive 
stolen  goods,  knowing  them  to  be  stolen,  falls  under  none  of  these  descriptions,* 
it  was  therefore  at  common  law  a  mere  misdemeanour,  and  made  not  the  re- 
ceiver accessory  to  the  theft ;  because  he  received  the  goods  only  and  not  the 
felon  :(w)  but  now,  by  the  statutes  5  Anne,  c.  31,  and  i  Geo.  I.  c.  11,*  all  such 
receivers  are  made  accessories,  ^where  the  principal  felony  admits  of  accesso- 
rie6,)(a:)  and  may  be  transportea  for  fourteen  years  ;*  and,  in  the  case  of  re- 
ceiving linen  goods  stolen  from  the  bleaching-grounds,  are,  by  statute  18  Geo. 
11.  c.  27,  declared  felons  without  benefit  of  clergy.'  In  France  such  receivers 
are  punished  with  death ;  and  the  Gothic  constitutions  distinguished  also  three 
sorts  of  thieves,  "  unum  qui  consilium  daret,  alterum  qui  contrectaret,  tertium  qui 
recoftaret  et  occuleret;  pari  pomce  singulos  obnoxios."(y) 

The  felony  must  be  complete  at  the  time  of  the  assistance  given ;  else  it 
makes  not  the  assistant  an  accessory.  As,  if  one  wounds  another  mortally,  and 
after  the  wound  given,  but  before  death  ensues,  a  person  assists  or  receives  the 
deUnquent :  this  does  not  make  him  accessory  to  the  homicide ;  for,  till  death 
ensues,  there  is  no  felony  committed.(2')  But  so  strict  is  the  law  where  a  felony 
\b  actually  complete,  in  order  to  do  effectual  justice,  that  the  nearest  relations 
are  not  suffered  to  aid  or  receive  one  another.  If  the  parent  assists  his  child, 
or  the  child  the  parent,  if  the  brother  receives  the  brother,  the  master  his  ser- 
vant, or  the  servant  his  master,  or  even  if  the  husband  relieves  his  wife,  who 
have  any  of  them  committed  a  *felony,  the  receivers  become  acce&-  r*^g 
scries  ex  post  facto,(z)  But  a  feme-covert  cannot  become  an  accessory  by  ^ 
the  receipt  and  concealment  of  her  husband ;  for  she  is  presumed  to  act  under 
his  coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to  discover  her 
lord.ra) 

4.  Tne  last  point  of  inquiry  is  how  accessories  are  to  be  treated,  considered 
distinct  from  principals.  And  the  general  rule  of  the  antient  law  (borrowed 
from  the  Gothic  constitutions)(5)  is  tnis,  that  accessories  shall  suffer  the  same 
punishment  as  their  principals :  if  one  be  liable  to  death  the  other  is  also 
liable;(c)  as,  by  the  laws  of  Athens,  delinquents  and  their  abettors  were  to  re- 
ceive the  same  punishment.(d)  Why  then,  it  may  be  asked,  are  such  elaborate 
distinctions  made  between  accessories  and  principals,  if  both  are  to  suffer  the 
same  punishment?  For  these  reasons:  1.  To  distinguish  the  nature  and  de- 
nomination of  crimes,  that  the  accused  may  know  how  to  defend  himself  when 
indicted;  the  commission  of  an  actual  robbery  being  quite  a  different  accusation 
from  that  of  harbouring  the  robber.  2.  Because,  though  by  the  antient  com- 
mon law  the  rule  is  as  before  laid  down,  that  both  shall  be  punished  alike,  yet 
•  now  by  the  statutes  relating  to  the  benefit  of  clergy  a  distinction  is  made  be 


(•)  1  Hal.  p.  C.  090,  en.  («)  8  iDflt.  108.   2  Hawk.  P.  0. 820. 

(»)  Ibid.  020.  (»)  1  Hal.  P.  a  821. 

m  Toater,  78.  (•)  See  SMernfaook,  ibid, 

(f )  Stierohook,  de  jurt  Oath.  L  8,  c.  6.  (^8  Inat.  188. 
(■)  2  Hawk.  P.  a  820. 


*  5  Anne,  c.  31  is  repealed  by  7  Geo.  IV.  o.  31,  as  relating  to  this  subject ;  and  4  Oeu. 
IV.  0. 11,  as  to  this  offence,  is  repealed  by  7  &  8  Geo.  IV.  c.  27 ;  and  now,  by  7  &  8  Goo. 
IV.  c  29,  such  receivers  may  be  indicted  as  accessories  after  the  fact,  or  for  a  substantive 
felony ;  and,  in  the  latter  case,  whether  the  principal  shall  or  shall  not  have  been  pre- 
viously convicted,  or  shall  not  be  amenable  to  justice,  and  are  liable  to  transportation  or 
imprisonment. — Chittt. 

'But  now,  by  stat.  7  &  8  Geo.  IV.  c.  29,  s.  54,  the  receiver  of  stolen  goods  may  be 
indicted  either  as  accessory  after  the  fact  or  for  a  substantive  felony,  and  is  liable  to 
penal  servitude  (16  A  17  Vict.  c.  99)  or  imprisonment. — Stewart. 

'By  7  &  8  Geo.  IV.  c.  29,  s.  16,  this  offence  is  punishable  by  transpoi'tation  for  life,  or 
for  any  term  not  less  than  seven  years,  or  by  imprisonment  i  ot  exceeding  four  years, 
with  public  or  private  whippings  for  male  offenders. — Chittt. 
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tween  them :  accdssories  after  the  £Eict  being  still  allowed  the  benefit  of  clergy 
in  all  cases,  except  hor8e-8tealing,(e)  and  stealing  of  linen  from  bleaching- 
grounds :(/)'  which  is  denied  to  the  principals  and  accessories  hefort  the  fact  in 
many  cases;  as,  among  others,  in  petit  treason,  murder,  robbery,  and  wilful 
burning,  (a)  An/l  perhaps  if  a  distinction  were  constantly  to  be  made  between 
the  punishment  of  principals  and  accessories,  even  before  the  &ct,  Uie  latter  to 
be  treated  with  a  little  less  severity  than  the  fi>rmer,  it  might  prevent  the  per- 
petration of  many  crimes  by  increasing  the  difficulty  of  finding  a  person  to 
,„^Q^  execute  the  deed  itself;  as  his  danger  would  be  ^eater  *tnan  tnat  of  his 
J  accomplices  by  reason  of  the  difference  of  his  punishment.(A)  3 .  Because 
formerly  no  man  could  be  tried  as  accessory  till  after  the  principal  was  con- 
victed, or  at  least  he  must  have  been  tried  at  the  same  time  with  him ;  though 
that  law  is  now  much  altered,  as  will  be  shown  more  fully  in  its  proper  place. 
4.  Because,  though  a  man  be  indicted  as  accessory  and  acquitted,  he  may  after- 
wards be  indicted  as  principal ;  for  an  acquittal  of  receiving  or  counselling  a 
felon  is  no  acquittal  of  the  felony  itself;  but  it  is  matter  of  some  doubt  whether, 
if  a  man  be  acquitted  as  principal,  he  can  be  afterwards  indicted  as  accessory 
before  the  fact;  since  those  offences  are  frequently  very  nearly  allied,  and  there- 
fore an  acquittal  of  the  guilt  of  one  may  be  an  acquittalof  the  other  a]so.(t)  But 
it  is  clearly  held  that  one  acquitted  as  principal  may  be  indicted  as  an  aocessoiy 
after  the  fact;  since  that  is  always  an  offence  of  a  different  species  of  guilt, 
principally  tending  to  evade  the  public  justice,  and  is  subsequent  in  its  com- 
mencement to  the  other.  Upon  these  reasons  the  distinction  of  principal  and 
accessory  will  appear  to  be  nighl^  necessary;  though  the  punishment  is  still 
much  the  same  with  regard  to  principals,  and  such  accessories  as  offend  6^oi« 
the  fact  is  committed.^® 


CHAPTER  17. 

OF  OFFENCES  AGAINST  GOD  AND  RELIGION. 

♦411  *^^  *^®  present  chapter  we  are  to  enter  upon  the  detail  of  the  several 
^  species  of  crimes  and  misdemeanours,  with  the  punishments  annexed  to 
each  by  the  law  of  England.  It  was  observed  in  the  beginning  of  this  book(fl) 
that  crimes  and  misdemeanours  are  a  breach  and  violation  of  the  public  rights 
and  duties  owing  to  the  whole  community,  considered  as  a  community,  in  its  social 

(0  Pott  Antlq.  b.  L  e.  28.  («)  Bmcu.  c  37. 

(0  Stat.  31  Elis.  0.18.  (»)  1  Rnl.  P.  a  026,  620.   9  Bkwk.  P.  0.  STS.  RMter,36L 

if)  SUt.  18  Geo.  XL  o.  317.  (•)  Bee  pi«e  6. 

(»)  1  Hal.  P.  C.  616. 

'  By  Stat.  9  Geo.  XV.  c.  31,  aooeuories  before  the  fact  in  cases  of  murder  are  rendered 
equally  guilty  with  the  principiJ. 

By  Stat.  7  db  8  Geo.  I V.  c.  29,  it  is  enacted,  in  the  6l8t  section,  "That  in  every  esse  of 
felonv  punishable  under  this  act,  every  principal  in  the  second  decree,  and  every  acces- 
sory before  the  fact,  shall  be  punishable  with  death,  or  otherwise,  In  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable ;  and  every  accessory  aft«r 
the  fiict  to  any  felony  punishable  under  this  act  (except  only  a  receiver  of  stolen  pro- 
perty) shall  on  conviction  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two 
years ;  and  every  person  who  shall  aid,  abet,  counsel,  or  procure  the  oommiflsion  of  any 
misdemeanour  punishable  under  this  aot,  shall  be  liable  to  be  indicted  and  punished  as 
a  principal  offender." 

And,  by  7  &  8  Geo.  IV.  o.  30,  a  similar  enactment  is  made  in  section  26  to  the  above. 

These  three  acts  incorporate  nearly  every  offence  of  murder,  felony,  and  misde- 
meanour mentioned  and  adverted  to  by  the  learned  commentator. — Cbittt. 

^  But  if  the  principal  felony  is  committed  on  the  high  seas,  then  the  accessory  ihall 
be  tried  like  the  principal,  under  the  28  Hen.  VIII.  o.  15,  which  provides  for  the  trial  of 
felonies  upon  the  high  sens;  but  no  one  tried  for  an  offence  by  one  juriadiotion  shaL 
afterwards  be  tried  for  the  sama  offenoe  under  the  other  jurisdiotidn.--GBiTnr 
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aggregate  capacity.  And  in  the  very  entrance  of  theiie  commentarie8(6)  it  was 
shown  that  human  laws  can  have  no  concern  with  any  but  social  and  relative 
duties,  being  intended  only  to  regulate  the  conduct  of  man,  considered  under 
various  relations,  as  a  member  of  civil  society.  All  crimes  ought  therefore  to 
be  estimated  merely  according  to  the  mischiefs  which  they  produce  in  civil  so- 
ciety ;(c)  and  of  consequence  private  vices  or  breach  of  mere  absolute  duties, 
which  man  is  bound  to  perform  considered  only  as  an  individual,  are  not,  cannot 
be,  the  object  of  any  municipal  law  any  further  than  as  by  their  evil  example,  or 
other  pemicioua  effects,  thev  may  prejudice  the  community  and  thereby  become 
a  species  of  public  crimes.  Thus  the  vice  of  drunkenness,  if  committed  privately 
and  alone,  is  beyond  the  knowledge  and  of  course  beyond  the  reach  of  .human 
tribunals ;  but  if  committed  publicly,  in  the  face  of  the  world,  its  evil  example 
makes  it  hable  to  temporal  censures.  The  vice  of  lying,  which  consists  (ab- 
stractedly taken)  in  a  criminal  violation  of  truth,  and  therefore,  in  any 
♦shape,  is  derogatory  from  sound  morality,  is  not,  however,  taken  notice  p^.o 
of  by  our  law  unless  it  carries  with  it  some  public  inconvenience,  as  ^  ^ 
spreading  false  news;  or  some  social  injury,  as  slander  and  malicious  prosecu- 
tion, for  which  a  private  recompense  is  given.  And  yet  drunkenness  and  ma- 
levolent lying  are  in  foro  conscientice  as  thoroughly  criminal  when  they  are  not, 
as  when  they  are,  attended  with  public  inconvenience.  The  only  difference  is 
that  both  public  and  private  vices  are  subject  to  the  vengeance  of  eternal  jus- 
tice; and  public  vices  are  besides  liable  to  the  temporal  punishment  of  human 
tribunals. 

On  the  other  hand :  there  are  some  misdemeanours  which  are  punished  by 
the  municipal  law  that  have  in  themselves  nothing  criminal^  but  are  made  un- 
lawful by  tne  positive  constitutions  of  the  state  for  public  convenience ;  such  as 
poaching,  exportation  of  wool,  and  the  like.  These  are  naturally  no  offences 
at  all ;  but  their  whole  criminality  consists  in  their  disobedience  to  the  supremo 
power,  which  has  an  undoubted  right,  for  the  well-being  and  peace  of  the  com- 
munity, to  make  some  things  unlawful  which  are  in  themselves  indifferent. 
Upon  the  whole,  therefore,  though  part  of  the  offences  to  be  enumerated  in  the 
following  sheets  are  offences  against  the  revealed  law  of  God,  others  against  the 
law  of  nature,  and  some  are  offences  against  neither;  yet  in  a  treatise  of  muni- 
cipal law  we  must  consider  them  all  as  deriving  their  particidar  guilt  here 
pauishable  from  the  law  of  man. 

Having  premised  this  caution,  I  shall  next  proceed  to  distribute  the  several 
offences,  which  are  either  directlv  or  by  consequence  injurious  to  civil  society, 
and  therefore  punishable  by  the  laws  of  England,  under  the  following  general 
beads :  first,  those  which  are  more  immediately  injurious  to  God  and  his  holy 
religion;  secondly,  such  as  violate  and  transgress  the  law  of  nations;  thirdly, 
such  as  more  especially  affect  the  sovereign  executive  power  of  the  state,  or  the 
king  and  his  government;  fourthly,  such  as  more  directly  *infringe  the  p^.q 
rights  of  the  public  or  commonwealth;  and  lastly,  such  as  derogate  from  *■ 
those  rights  and  duties,  which  are  owing  to  particular  individuals,  and  in  the 
preservation  and  vindication  of  which  the  community  is  deeply  interested. 

First,  then,  of  such  crimes  and  misdemeanours  as  more  immediately  offend 
Almighty  God,  by  opebly  transgressing  the  precepts  of  religion,  either  natural 
or  revealed ;  and  mediately  by  their  bad  example  and  consequence  the  law  of 
society  also ;  which  constitutes  that  guilt  in  the  action  which  Jhuman  tribunals 
are  to  censure. 

1.  Of  this  species  the  first  is  that  of  apostasy,  or  a  total  renunciation  of  Chris- 
tianity, by  embracing  either  a  false  religion  or  no  religion  at  all.  This  offence 
can  only  take  place  in  such  as  have  once  professed  the  true  religion.  The  per- 
version of  a  Christian  to  Judaism,  paganism,  or  other  false  religion,  was  punished 
by  the  emperors  Constantino  and  Julian  with  confiscation  of  goods  ;(cf)  to  which 
the  emperors  Theodosius  and  Yalentinian  added  capital  punishment,  in  case  the 
apostate  endeavoured  to  pervert  others  to  the  same  iniquity ;(«)  a  punishment 


(»)  Pee  book  i.  pages  128, 121.  (d)  Cod.  1, 7, 1. 

(«)  Beccar.  ob.  8.  {*)  Ibid.  6. 
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too  a  ever©  for  any  temporal  laws  to  inflict  upon  any  spiritual  oifence;  and  yet 
the  zeal  of  our  ancestors  imported  it  into  this  country ;  for  we  find  by  Brac- 
ton(/)  that  in  his  time  apostates  were  to  be  burnt  to  death.  Doubtless  the 
preservation  of  Christianity,  as  a  national  religion,  is,  abstracted  from  its  own 
intrinsic  truth,  of  the  utmost  consequende  to  the  civil  state :  which  a  single  in- 
stance will  sufficiently  demonstrate.  The  belief  of  a  future  state  of  rewards 
and  punishments,  the  entertaining  just  ideas  of  the  moral  attributes  of  the  Su- 
preme Being,  and  a  fii*m  persuasion  that  he  superintends  and  will  finally  com- 
pensate every  action  in  human  life,  (all  which  are  clearly  revealed  in  the 
doctrines,  and  forcibly  inculcated  by  the  precepts,  of  our  Saviour  Christ,)  these 
are  the  grand  foundation  of  all  judicial  oaths;*  which  call  God  to  witness  the 
truth  of  those  facts,  which  perhaps  may  be  only  known  to  him  and  the  party 
*44 1    ^^^^s^^'^g  f  *^^  moral  evidence,  *therefore,  all  confidence  in  human  veracity, 

-*  must  be  weakened  by  apostasy  and  overthrown  by  total  infidelity.(^) 
Wherefore  all  affronts  to  Christianity,  or  endeavours  to  depreciate  its  eflScacy, 
in  those  who  have  once  professed  it,  are  highly  deserving  of  censure.  But  yet 
the  loss  of  life  is  a  heavier  penaltjr  than  the  offence,  taken  in  a  civil  light,  de- 
sei-ves ',  and  taken  in  a  spiritual  bght,  our  laws  have  no  jurisdiction  over  it. 
This  punishment  therefore  has  long  ago  become  obsolete ;  and  the  offence  of 
apostasy  was  for  a  long  time  the  object  only  of  the  ecclesiastical  courts,  which 
corrected  the  offender  |)ro  salute  animce.  But  about  the  close  of  the  last  century 
the  civil  liberties  to  which  we  were  then  restored  being  used  as  a  cloak  of  ma- 
liciousness, and  the  most  horrid  doctrines,  subversive  of  all  religion,  being  pub- 
licly avowed  both  in  discourse  and  writing,  it  was  thought  necessary  again  for 
the  civil  power  to  interpose  by  not  admitting  those  mi8creants(A)  to  the  pri- 
vileges of  society  who  maintained  such  principles  as  destroyed  all  moral  obliga- 
tion. To  this  end  it  was  enacted,  by  statute  9  &  10  W.  ill.  c.  32,  that  if  any 
person  educated  in,  or  having  made  profession  of,  the  Christian  religion,  shall, 
t>y  writing,  printing,  teaching,  or  advised  speaking,  deny  the  Christian  religion 
to  be  true,  or  the  holy  scriptures  to  be  of  divine  authority,  he  shall  upon  the 
first  offence  be  rendered  incapable  to  hold  any  office  or  place  of  trust ;  and  for 
the  second  be  rendered  incapable  of  bringing  any  action,  being  guardian,  ex- 
ecutor, legatee,  or  purchasor  of  lands,  and  shaS  suffer  thi-ee  yeara'  imprisonment 
without  bail.  To  give  room,  however,  for  repentance,  if,  within  four  months 
after  the  first  conviction,  the  delinquent  will  in  open  court  publicly  renounce  his 
error,  he  is  discharged  for  that  once  from  all  disabilities. 

II.  A  second  offence  is  that  of  heresy,  which  consists  not  in  a  total  denial  of 
*45 1     ^^ri8*^*^^ity>  ^^^  o^  some  of  its  essential  *doctrines  publicly  and  obsti- 

J  nately  avowed ;  being  defined  by  Sir  Matthew  Hale,  "  sententia  renin 
divinarum  humano  sensu  excogitatay  palam  docta  et  pertinaciter  defensaJ\%)  And 
here  it  must  a-lso  be  acknowledged  that  particular  modes  of  belief  or  unbelief, 
not  tending  to  overturn  Christianity  itself,  or  to  sap  the  foundations  of  morality, 
are  by  no  means  the  object  of  coercion  by  the  civil  magistrate.  What  doctrines 
shall  therefore  be  adjudged  heresy  was  left  by  our  old  constitution  to  the  deter- 
mination of  the  ecclesiastical  ludge ;  who  had  herein  a  most  arbitrary  latitude 
allowed  him.  For  the  general  definition  of  a  heretic  ffiven  by  Lyndewode,(A:) 
extends  to  the  smallest  deviation  from  the  doctrines  of  holy  church;  '^hcereticui 
est  qui  duhitat  defide  catholica,  et  qui  negligit  servare  ea,  quce  Momana  ecdesia  statuit, 
seuservare  decreverat."  Or,  as  the  statute  2  Hen.  TV.  c.  15  expresses  it  in  English, 
"teachers  of  erroneous  opinions,  contrary  to  the  faith  and  blessed, determina- 
tions of  the  holy  church."  Very  contrary  this  to  the  nsage  of  the  first  general 
councils,  which  defined  all  heretical  doctrines  with  the  utmost  precision  and  ex- 
actness. And  what  ought  to  have  alleviated  the  punishment,  the  uncertainty 
of  the  crime,  seems  to  have  enhanced  it  in  those  days  of  blind  zeal  and  pious 
cruelty.    It  is  true  that  the  sanctimonious  hypocrisy  of  the  canonists  went  at 

(/)  T.  3,  c.  9.  ip$09f  Dxit  imimortcdilna  iiUerpotitit  tem  judkOm,  W" 

(8)  Olilu  esse  cpinioruM  fuu^  quis  tugat,  cum  intMigat,     tattbutf   CYc  de  XX.  ii.  7. 
guam  muUa  Jirmentur  jurtjurando;  quanUe  ttUulis  tint        (*)  Me$cro]fanU  in  our  anoiant  Uw-bocdci  is  tiM  :«a0S 
fatitrum  reb'giones :  quam  tntUtot  divini  supplicii  nuiuit  a     unbelievers. 
wotiere  revooavit:  qttamqu€  tancta  tit  todetat  citfium  inter        (<)  1  HaL  P.  0. 884. 

{•)  Cbp.  de  hmrdieU. 
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first  no  further  than  enjoining  penance,  excommunieation,  and  ecclesiastical 
deprivation  for  heresy ;  though  afterwards  they  proceeded  boldly  to  imprison- 
ment by  the  ordinary,  and  confiscation  of  goods  in  pios  uses.  But  in  the  meaL 
time  they  had  prevailed  upon  the  weakness  of  bigoted  princes  to  make  the  civil 
power  subservient  to  their  purposes,  by  making  heresy  not  only  a  temporal  but 
even  a  capital  offence :  the  Eomish  ecclesiastics  determining,  without  appeal, 
-whatever  they  pleased  to  be  heresy,  and  shifting  off  to  the  secular  arm  the 
odium  and  drudgery  of  executions ;  with  which  they  themselves  were  too  tender 
and  delicate  to  intermeddle.  Nay,  they  pretended  to  intercede  and  pray  on  be- 
half of  the  convicted  heretic,  ut  citra  mortis  periculum  sententia  circa  eum  mode- 
ratur  ;(l)  well  *knowing  at  the  same  time  that  they  were  delivering  the  r^Aa 
unhappy  victim  to  certain  death.  Hence  the  capital  punishments  inflicted  «- 
on  the  antient  Bonatists  and  Manichseans  by  the  emperors  Theodosius  and  Jus- 
tinian :(m)  hence  also  the  constitution  of  the  emperor  Frederic,  mentioned  by 
Iiyndewode,(n)  adjudging  all  persons,  without  distinction,  to  be  burned  with  fire 
who  were  convicted  of  heresy  by  the  ecclesiastical  judge.  The  same  emperor, 
in  another  constitution,(o)  ordained  that  if  any  temporal  lord,  when  admonished 
by  the  church,  should  neglect  to  clear  his  territories  of  heretics  within  a  year,  it 
should  be  lawfhl  for  good  catholics  to  seize  and  occupy  the  lands  and  utterly  to 
exterminate  the  heretical  possessors.  And  upon  this  foundation  was  built  that 
arbitrary  power,  so  long  claimed  and  so  fatally  exerted  by  the  pope,  of  dis- 
posing even  of  the  kingdoms  of  refractory  princes  to  more  dutiful  sons  of  the 
church.  The  immediate  event  of  this  constitution  was  something  singular,  and 
may  serve  to  illustrate  at  once  the  gratitude  of  the  holy  see  and  the  just  punish- 
ment of  the  royal  bigot :  for  upon  the  authority  of  this  very  constitution  the 
gope  afterwards  expelled  this  very  emperor  Frederic  from  his  kingdom  of 
icily  and  gave  it  to  Charles  of  Anjon.(^) 
Christianity  being  thus  deformed  by  the  demon  of  persecution  upon  the  con- 
tinent^ we  cannot  expect  that  our  own  island  should  be  entirely  free  from  the 
same  scourge.  And  therefore  we  find  among  our  antient  precedent8(g)  a  writ 
de  hceretico  comburendOy  which  is  thought  by  some  to  be  as  antient  as  the  common 
law  itself.  However,  it  appears  from  thence  that  the  conviction  of  heresy  by 
the  common  law  was  not  in  any  petty  ecclesiastical  court,  but  before  the  arch- 
bishop himself  in  a  provincial  synod ;  and  that  the  delinquent  was  delivered 
over  to  the  king  to  do  as  he  should  please  with  him;  so  that  the  crown  had  a 
control  over  the  spiritual  power,  and  might  pardon  the  convict  by  issuing  no 

Erocess  against  him  j  the  writ  de  hceretico  comburendo  being  not  a  writ  of  course, 
ut  issuing  only  by  the  special  direction  of  the  king  in  council.(r) 
*But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of  the  Uhristian  p^^- 
world  began  to  open,  and  the  seeds  of  the  Protestant  religion  (though  under  ^ 
the  opprobrious  name  of  lollardy)(5)  took  root  in  this  kingdom;  the  clergy,  taking 
advantage  from  the  king's  dubious  title  to  demand  an  increase  of  their  own  power, 
obtained  an  act  of  parliament(t)  which  sharpened  the  edge  of  persecution  to  its 
utmost  keenness.  For  by  that  statute  the  diocesan  alone,  without  the  interven- 
tion of  a  synod,  might  convict  of  heretical  tenets ;  and  unless  the  convict  ab- 
jured his  opinions,  or  if  after  abjuration  he  relapsed,  the  sheriff  was  bound  ex 
officio,  if  required  by  the  bishop,  to  commit  the  unhappy  victim  to  the  flames, 
without  waiting  for  the  consent  of  the  crown.  By  the  statute  2  Hen.  V.  c.  7, 
lollardy  was  also  made  a  temporal  offence  and  indictable  in  the  king's  courts ; 
which  did  not  thereby  gain  an  exclusive,  but  only  a  concurrent,  jurisdiction  with 
the  bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to  advance,  the 
power  of  the  ecclesiastics  was  somewhat  moderated ;  for  though  what  heresy  is 
was  not  then  precisely  defined,  yet  we  were  told  in  some  points  what  it  is  not  : 

(t)  DecrdaL  L  5,  C  40,  c.  27.  (•)  So  called,  not  flnom  Iciium,  or  tares,  (nn  etjniologj 

(•)  Old.  1. 1,  tit.  6.  -which  was  afterwards  devised  in  order  to  Justify  the  burning 

(•)  a  de  hmreticu,  ot  them,  Matt  xlU.  30,)  but  from  one  Walter  Lolhard,  a 

(•)  QxL  1,  6,  4.  German  reformer,  aj).  1316.     Mod.  Un.  Hint  xxri.   18. 

m  Baldns  in  Cbd.  1, 6,  4.  Spelm.  Gloss.  371. 

it)  9.  N.  B.  260.  (•)  2  Hen.  IV.  c  16. 
(r)lHal.P.0.8M. 
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the  statute  25  HeD.  YIII.  c.  14  declaring  that  offences  against  the  see  of  Borne 
are  not  lieresy,  and  the  ordinary  being  thereb}''  restrained  from  proceeding  in 
any  case  upon  mere  suspicion ;  that  is,  unless  the  party  be  accused  by  two  cre- 
dible witnesses,  or  an  indictment  of  heresy  bo  first  previously  found  in  the 
king's  courts  of  common  law.  And  yet  the  spirit  of  persecution  was  not  then 
abated,  but  only  diverted  into  a  lay  channel.  For  in  six  years  afterwards,  by 
statute  31  Hen.  YIII.  c.  14,  the  bloody  la^*^  of  the  six  articles  was  made,  which 
established  the  six  most  contested  points  of  popery,  transubstantiation,  com- 
munion in  one  kind,  the  celibacy  of  the  clergy,  monastic  vows,  the  sacrifice  of 
the  mass,  and  auricular  confession;  which  points  were  "determined  and  resolved 
♦481  ^7  ^^®  niost  *godly  study,  pain,  and  travail  of  his  majesty:  for  which 
-*  his  most  humble  and  obedient  subjects,  the  lords  spiritual  and  temporal, 
and  the  commons  in  parliament  assembled,  did  not  only  render  and  give  unto 
his  highness  their  most  high  and  hearty  thanks,"  but  did  also  enact  and  declare 
all  oppugners  of  the  first  to  be  heretics,  and  to  be  burned  with  fire ;  and  of  the 
five  last  to  be  felons,  and  to  suffer  death.  The  same  statute  established  a  new 
and  mixed  jurisdiction  of  clergy  and  laity  for  the  trial  and  conviction  of  here- 
tics ;  the  reigning  prince  being  then  equally  intent  on  destroying  the  supre- 
macy of  the  bishops  of  Eome  and  establishing  all  other  their  corruptions  of  the 
Christian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and  revivals  of  these 
sanguinary  laws  in  the  two  succeeding  reigns ;  but  shall  proceed  directly  to  the 
reign  of  queen  Elizabeth ;  when  the  reformation  was  finally  established  with 
temper  and  decency,  unsullied  with  party  rancour  or  personal  caprice  and  re- 
sentment. By  statute  1  Eliz.  c.  1,  all  former  statutes  relating  to  heresy  are 
repealed,  which  leaves  the  jurisdiction  of  heresy  as  it.  stood  at  common  law; 
viz.,  as  to  the  infliction  of  common  censures  in  the  ecclesiastical  courts;  and,  in 
case  of  burning  the  heretic,  in  the  provincial  sen^ite  only.(u)  Sir  Matthew 
Hale  is  indeed  of  a  different  opinion,  and  holds  that  such  power  resided  in  the 
diocesan  also,  though  he  agrees  that  in  either  case  the  writ  de  hcsretico  combu- 
rendo  was  not  demandable  of  common  right,  but  grantable  or  otherwise  merely 
at  the  king's  discretion.(v)  But  the  principal  point  now  gained  was  that  by 
this  statute  a  boundary  is  for  the  first  time  set. to  what  shall  be  accounted 
heresy ;  nothing  for  the  future  being  to  be  so  determined  but  only  such  tenets 
which  have  been  heretofore  so  declared,  1.  By  the  words  of  the  canonical 
scriptures ;  2.  By  the  first  four  general  councils,  or  such  others  as  have  only 
usea  the  words  of  the  holy  scriptures;  or,  3.  Which  shall  hereafter  be  so  declared 
by  the  parliament  with  the  assent  of  the  clergy  in  convocation.  Thus  was 
heresy  reduced  to  a  greater  certainty  than  before;  though  it  might  not  have  been 
the  worse  to  have  defined  it  in  terms  still  more  precise  and  particular :  as  a  man 
*4Q  1  c^^^^^^^d  still  *liable  to  be  burned  for  what  perhaps  he  did  not  under- 
J  stand  to  be  heresy  till  the  ecclesiastical  judge  so  interpreted  the  words  of 
the  canonical  scriptures. 

For  the  writ  de  hceretico  comburendo  remained  still  in  force ;  and  we  have  in- 
stances of  its  being  put  in  execution  upon  two  anabaptists  in  the  seventeenth 
of  Elizabeth,  and  two  Arians  in  the  ninth  of  James  the  First.  But  it  was 
totally  abolished,  and  heresy  again  subjected  only  to  ecclesiastical  correction 
pro  salute  animcBj  by  virtue  of  the  statute  29  Car.  II.  c.  9.  For  in  one  and  the 
same  reign  our  lands  were  delivered  from  the  slavery  of  military  tenures,  our 
bodies  from  arbitrary  imprisonment  by  the  habeas  corpus  act,  and  our  minds 
from  the  tyranny  of  superstitious  bigotry  by  demolishing  this  last  badge  of 
persecution  in  the  English  law. 

In  what  I  have  now  said,  I  would  not  be  understood  to  derogate  from  the 
just  rights  of  the  national  church,  or  to  favour  a  loose  latitude  of  propagating 
any  rude  undigested  sentiments  in  religious  matters.  Of  propagating,  I  say; 
for  the  bare  entertaining  them,  without  an  endeavour  to  diffuse  them,  seems 
hardly  cognizable  by  any  human  authority.  I  only  mean  to  illustrate  the  ex- 
cellence of  our  present  establishment,  by  looking  back  to  former  times.    Every 

(-)6Rep.23.    12Rop.66,92.  (•)  1  HaL  P.  C.  406. 
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tbJag  is  now  as  it  should  be^  with  respect  to  the  spiritual  cognizance  and 
spiritual  punishment  of  heresy :  unless,  perhaps,  that  the  crime  oaght  to  bo 
more  strictly  defined,  and  no  prosecution  permitted,  even  in  the  ecclesiastical 
courts,  till  the  tenets  in  question  are  by  proper  authority  previously  declarer 
10  be  heretical.  Under  these  restrictions,  it  seems  necessaiy  for  the  support 
of  the  national  religion  that  the  officers  of  the  church  should  have  power  to 
oeusure  heretics,  yet  not  to  harass  them  with  temporal  penalties,  much  less  to 
exterminate  or  destroy  them.  The  legislature  hath  indeed  thought  it  proper 
that  the  civil  magistrate  should  again  interpose  with  regard  to  one  species  of 
heresy  very  prevalent  in  modem  times ;  for,  by  statute  9  &  10  W.  III.  c.  32,  if 
any  person  educated  in  the  Christian  religion,  or  professing  the  same,  shall,  by 
writing,  printing,  teaching,  or  advised  sneaking,  deny  any  one  of  the  persons 
of  the  Holy  Trinity  to  be  God,  or  maintain  that  there  are  *more  Gods 


than  one,  he  shall  undergo  the  same  penalties  and  incapacities  which  were 


l.*6C 


just  now  mentioned  to  be  inflicted  on  apostasy  by  the  same  statute.^     And 
thus  much  for  the  crime  of  heresy.  • 

in.  Another  species  of  offences  against  religion  are  those  which  affect  the 
establisJied  church.  And  these  are  either  positive  or  negative :  positive,  by  re^ 
viling  its  ordinances;  or  negative,  by  non-conformity  to  its  worship.  Of  both 
of  these  in  their  order. 

1.  And,  first,  of  the  offence  of  reviling  the  ordinances  of  the  church.  This  is 
a  crime  of  a  much  grosser  nature  than  the  other  of  mere  non-conformity, 
since  it  carries  with  it  the  utmost  indecency,  arrogance,  and  ingratitude :  inde- 
oency,  by  setting  up  private  judgment  in  virulent  and  factious  opposition  to 
public  authority ;  arrogance,  by  treating  with  contempt  and  rudeness  what  has 
at  least  a  better  chance  to  be  right  than  the  singular  notions  of  any  particular 
man ;  and  ingratitude,  by  denying  that  indulgence  and  undisturbed  liberty  of 
conscience  to  the  members  of  the  national  church  which  the  retainers  to  every 
petty  conventicle  enjoy.  However,  iti  is  provided,  by  statutes  1  Edw.  VI.  c.  1, 
and  1  Eliz.  c.  1,  that  whoever  reviles  the  sacrament  of  the  Lord's  supper  shall 
be  punished  by  fine  and  imprisonment ;  and,  by  the  statute  1  Eliz.  c.  2,  if  any 
minister  shall  speak  any  thin^  in  derogation  from  the  book  of  common  prayer, 
he  shall,  if  not  beneficed,  be  imprisoned  one  vear  for  the  first  offence,  and  for 
life  for  the  second ;  and  if  he  oe  beneficed,  he  shall  for  the  first  offence  be 
imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice;  for  the 
second  offence  he  shall  be  deprived,  and  suffer  one  year's  imprisonment ;  and 
for  the  third  shall  in  like  manner  be  deprived,  and  suffer  imprisonment  for  life. 
And  if  any  person  whatsoever  shall,  in  plays,  songs,  or  other  open  words,  speak 
any  thing  in  derogation,  depraving,  or  despising  of  said  book,  or  shall  forcibly 
prevent  the  reading  of  it,  or  cause  any  other  service  to  be  used  in  its  stead,  he 
shall  forfeit  for  the  first  offence  a  hundred  marks;  for  the  second,  four  hun- 
dred ;  and  for  the  third  shall  forfeit  all  his  goods  and  chattels,  and  suffer  im- 
prisonment for  life.*  *These  penalties  were  framed  in  the  infancy  of  our  p^,--. 
present  establishment,  when  the  disciples  of  Eome  and  of  Geneva  united  *- 
in  inveighing  with  the  utmost  bitterness  against  the  English  litur^ ;  and  the 
terror  of  these  laws  (for  they  seldom,  if  ever,  were  fully  executed)  proved  a 
principal  means,  under  Providence,  of  preserving  the  purity  as  well  as  decency 
of  our  national  worship.  Nor  can  their  continuance  to  this  time  (of  the  milder 
penalties  at  least)  be  thought  too  severe  and  intolerant ;  so  far  as  they  are 

^  This  statute  has  been  repealed,  as  far  as  it  affects  Unitarians  only,  by  the  53  Geo.  III. 
i\  160.  Prosecutions  for  reviling  the  Trinity  seem  to  have  been  generally  framed  on  the 
construction  of  the  common  law.  The  9  &  10  W.  III.  has  not  altered  the  common  law 
as  to  the  offence  of  blasphemy,  but  only  given  a  cumulative  punishment.  And  it  seem 
also  the  53  Geo.  III.  c.  160  does  not  alter  the  common  law,  but  only  removes  the  penal- 
ties imposed  upon  persons  denying  the  Trinity  by  9  &  10  W.  III.  c.  32,  and  extends  to 
such  persons  the  benefits  conferred  upon  all  other  Protestant  dissenters,  by  1 W.  and  M. 
s.  1,  c.  18.   1  Bar.  &  Cres.  26.— Chitty. 

'  This  statute  of  1  Eliz.  c.  2  was  repealed,  as  far  as  relates  to  Protestant  dissenters,  by 
the  31  Geo.  III.  c  32,  s.  3.— Chittt. 
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levelled  at  the  offence,  not  of  thinking  differently  fi'om  the  national  church,  but  of 
railing  ao  that  church  and  obstructing  its  ordinances  for  not  submitting  its  public 
judgment  to  the  private  opinion  of  others.  For,  though  it  is  clear  that  no  re- 
straint should  be  laid  upon  rational  and  dispassionate  discussions  of  the  recti- 
tude and  propriety  of  the  established  mode  of  worship,  yet  contumely  and 
contempt  are  what  no  establishment  can  tolerate.(M?)  A  rigid  attachment  to 
trifles,  and  an  intemperate  zeal  for  refoirming  them,  are  equally  ridiculous  and 
absurd ;  but  the  latter  is  at  present  the  less  excusable,  because  from  political 
reasons,  sufficiently  hinted  at  in  a  former  volume,(a;)  it  would  now  be  extremely 
unadvisable  to  make  any  alterations  in  the  service  of  the  church ;  unless  bv  its 
own  consent,  or  unless  it  can  be  shown  that  some  manifest  impiety  or  shocking 
absurdity  will  follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the  other  or  negative 
branch  of  this  offence.  And  for  this  there  is  much  more  to  be  pleaded  than  for 
the  former ;  being  a  matter  of  private  conscience,  to  the  scruples  of  which  our 
present  laws  have  shown  a  very  just  and  Christian  indulgence.  For  undoubtedly 
all  persecution  and  oppression  of  weak  consciences,  on  the  score  of  religious 
persuasions,  are  highly  unjustifiable  upon  every  principle  of  natural  reason, 
civil  liberty,  or  sound  religion.  But  care  must  be  taken  not  to  carry  this  indul- 
*521  S^°^^  ^^^  ^^^  extremes  as  may  endanger  ""the  national  church: 
■'  there  is  always  a  difference  to  be  made  between  toleration  and  esta- 
blishment. 

Non-conformists  are  of  two  sorts:  first,  such  as  absent  themselves  from  divine 
worship  in  the  established  church,  through  total  irreligion,  and  attend  the  ser- 
vice of  no  other  persuasion.  These,  by  the  statutes  of  1  Eliz.  o.  2,  23  Eliz.  c.  1, 
and  3  Jac.  I.  c.  4,  forfeit  one  shilling  to  the  poor  every  Lord's  day  they  so  ab- 
sent themselves,  and  20/.  to  the  king  if  they  continue  such  default  for  a  month 
together.  And  if  they  keep  any  inmate,  thus  irreligiously  disposed,  in  their 
houses,  they  forfeit  10^  per  month. 

The  second  species  of  non-conformists  are  those  who  offend  through  a  mis- 
taken or  perverse  zeal.  Such  were  esteemed  by  our  laws,  enacted  since  the 
time  of  the  reformation,  to  be  papists  and  Protestant  dissenters ;  both  of  which 
were  supposed  to  be  equally  schismatics  in  not  communicating  with  the 
national  church;  with  this  difference,  that  the  papists  divided  from  it  upon  ma- 
terial, though  erroneous,  reasons ;  but  many  of  the  dissenters  upon  matters  of 
indifference,  or,  in  other  words,  upon  no  reason  at  all.  Yet  certainly  our  ances- 
tors were  mistaken  in  their  plans  of  compulsion  and  intolerance.  The  sin  of 
schism,  as  such,  is  by  no  means  the  object  of  temporal  coercion  and  punishment. 
If,  through  weakness  of  intellect,  through  misdirected  piety,  through  perveree- 
ness  and  acerbity  of  temper,  or  (which  is  often  the  case)  through  a  prospect  of 
secular  advantage  in  herding  with  a  party,  men  quarrel  with  the  ecclesiastical 
establishment,  the  civil  magistrate  has  nothing  to  do  with  it,  unless  their  tenets 
and  practice  are  such  as  threaten  ruin  or  disturbance  to  the  state.  He  is  bound 
indeed  to  protect  the  established  church ;  and,  if  this  can  be  better  effected  by 
admitting  none  but  its  genuine  members  to  offices  of  trust  and  emolument,  he 
is  certainly  at  liberty  so  to  do :  the  disposal  of  offices  being  matter  of  favour 
and  discretion.  But,  this  point  being  once  secured,  all  persecution  for  diversity 
of  opinions,  however  ridiculous  or  absurd  they  may  be,  is  contrary  to  every 
principle  of  sound  policy  and  civil  freedom.  The  names  and  subordination  of 
*531  *^®  cl®rgy>  *^o  posture  of  devotion,  the  materials  and  *colour  of  the 
J  minister's  garment,  the  joining  in  a  known  or  unknown  form  of  prayer, 
and  other  matters  of  the  same  kind,  must  be  left  to  the  option  of  every  man's 
)>rivate  judgment. 

With  regard,  therefore,  to  Protestant  dissenters^  although  the  experience  of 
their  turbment  disposition  in  former  times  occasioned  several  disabilities  and 
restrictions  (which  I  shall  not  undertake  to  justify)  to  be  laid  upon  them  by 

(w)  B7  an  ordinance,  (Aug.  23, 1645,)  which  continued  tlU     indictment,  to  a  dIflcretionAry  flne,  not  exceeding  flllT 
the  FMtoration,  to  preach,  write,  or  print  any  thing  in  de<     pounds.   8cobeU,  08. 
rogation  or  deprarlng  of  the  direeUny  for  the  then  esta-         (•)  Book  I  page  8. 
kllabed  Presbyterian  worahipi  suttjected  the  offender)  upon 
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abundance  of  statutes/y)  yet  at  length  the  legislature,  with  a  spirit  of  true 
magnanimity,  extended  that  indulgence  to  these  sectaries  which  they  them 
selves,  when  in  power,  had  held  to  be  countenancing  schism  and  denied  to  the 
church  of  England. (^)  The  penalties  are  conditionally  suspended  by  the  statute 
1 W.  and  M.  st.  1,  c.  18,  "for  exempting  their  majesties*  Protestant  subjects,  dis- 
senting from  the  church  of  England,  from  the  penalties  of  certain  laws,"  com- 
monly called  the  toleration  act;  which  is  confirmed  by  the  statute  10  Anne,  c.  2, 
and  declares  that  neither  the  laws  above  mentioned,  nor  the  statutes  1  Eliz.  c.  2, 
§  14,  3  Jac.  I.  c.  4  &  5,  nor  any  other  penal  laws  made  against  popish  rcou- 
sants,  (except  the  test  acts,)  shall  extend  to  any  dissenters  other  than  papists 
and  such  as  deny  the  Trinity:  provided,  1.  that  they  take  the  oaths  of  alle- 
giance and  supremacy  (or  make  a  similar  affirmation,  bein^  Quakers) (a)  and 
subscribe  the  declaration  against  popery ;  2.  that  they  repair  to  some  congre- 
gation certified  to  and  registered  in  the  court  of  the  bishop  or  archdeacon,  or  at 
the  county  sessions ;  8.  that  the  doors  of  such  meeting-house  shall  be  unlocked, 
unbarred,  and  unbolted ;  in  default  of  which  the  persons  meeting  there  are  still 
liable  to  all  the  penalties  of  the  former  acts.  Dissenting  teachers,  in  order  to  be 
exempted  from  the  penalties  of  the  statutes  13  &  14  Car.  II.  c.  4, 15  Car.  II.  c. 
6,  17  Car.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  also  to  subscribe  the  articles  of  re- 
ligion mentioned  in  the  statute  13  Eliz.  c.  12,  (which  only  concern  the  confession 
of  the  true  Christian  faith  and  the  doctrine  of  the  sacraments,)  with  an  express 
exception  *of  those  relating  to  the  government  and  powers  of  the  church  pj^c- 
and  to  infant  baptism ;  or,  if  they  scruple  subscribing  the  same,  shall  «- 
make  and  subscribe  the  declaration  prescribed  by  statute  19  Geo.  III.  c.  41, 
professing  themselves  to  be  Chriatians  and  Protestants,  and  that  they  believe 
the  scriptures  to  contain  the  revealed  will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice.  Thus,  though  the  crime  of  non-conformity  is  by  no  means  uni- 
versally abrogated,  it  is  suspended  and  ceases  to  exist  with  regard  to  those 
Protestant  dissenters  during  their  compliance  with  the  conditions  imposed  by  . 
these  acts;  and,  under  these  conditions,  all  persons,  who  will  approve  themselves 
no  papists  or  oppu^ners  of- the  Trinity,  are  left  at  full  liberty  to  act  as  their 
consciences  shall  direct  them  in  the  matter  of  religious  worship.  And  if  any 
person  shall  wilfully,  maliciously,  or  contemptuously  disturb  any  congregation 
assembled  in  any  church  or  permitted  meeting-house,  or  shall  misuse  any 
j^reacher  or  teacher  there,  he  shall  (by  virtue  of  the  same  statute,  1  W.  &  M.) 
DC  bound  over  to  the  sessions  of  the  peace  and  forfeit  twenty  pounds.'  But,  by 
Btatute  5  Geo.  I.  c.  4,  no  mayor  or  principal  magistrate  must  appear  at  any  dis- 
senting meeting  with  the  ensigns  of  his  offlce,(6)  on  pain  of  disability  to  hold 
that  or  any  other  office :  the  legislature  judging  it  a  matter  of  propriety  that  a 
mode  of  worship  set  up  in  opposition  to  the  national,  when  allowed  to  be  exer- 
cised in  peace,  should  oe  exercised  also  with  decency,  gratitude,  and  humility. 
Dissenters  also,  who  subscribe  the  declaration  of  the  act  19  Geo.  III.,  are  ex- 
empted (unless  in  the  case  of  endowed  schools  and  colleges)  from  the  penalties 
of  the  statutes  13  &  14  Car.  II.  c.  4,  and  17  Car.  II.  c.  2,  which  prohibit  (upon 
pain  of  fine  and  imprisonment)  all  persons  from  teaching  school,  unless  they  be 

(V)  23  Hiz.  c.  1.     29  EUa.  c.  6.    85  Elix.  e.  1.    22  Gar.  U.  («)  See  stat.  8  Geo  I.  c.  6. 

c  1.  (»)  Sir  Humphrey  Edwin,  a  lord  iDa3ror  of  London,  had 

O  The  ordinance  of  184A  (hefbre  dted)  Inflicted  imprison-  the  impnidence,  soon  after  the  toleration  act,  to  so  to  a 

meat  for  a  year  on  the  third  offence,  and  pecuaiarv  penal-  Presbyterian  meeting-houae  In  his  formalities;  which  i> 

ties  on  the  former  two,  in  case  of  using  the  Book  of  Ck}mmon  aUuded  to  by  Dean  Swift,  in  his  Tale  qf  a  Tub^  under  the 

Prayer  not  only  in  a  place  of  public  worship,  but  also  in  aUegory  of  Jodk  getting  on  a  p-eat  horse  and  eating  custard, 
sny  prlrato  fiunlly. 

'  To  constitute  an  offence  within  this  act,  the  party  must  come  inU>  the  place  of  worship. 
See  5  T.  K.  542.  The  enactment  is  repeated,  without  the  words  "  come  into,''  in  the  62 
Geo.  III.  c.  165,  s.  12,  which  imposes  the  heavier  penalty  of  40/.  The  act  applies  only 
where  the  thing  is  done  wilfully  and  of  purpose  maliciously  to  disturb  the  congregation 
or  miBU8t>  the  preacher.  Per  Abbott,  C.  J.  2  B.  &  C.  699 ;  sed  vid.  Peake,  R.  132.  6  T.  R. 
642.  Eac^h  defendant  is  liable  to  the  penalty.  5  T.  R.  542.  An  indictment  found  at 
sessions  may  be  removed  into  King's  Bench  by  prosecutor  before  verdict.  5  T.  R.  642. 
4M.&S.508.— Chitty. 
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liceDsed  by  the  ordinary,  and  subscribe  a  declaration  of  conformity  to  th#» 
liturgy  of  the  church,  and  reverently  frequent  divine  service,  established  by  the 
laws  of  this  kingdom.^ 

As  to  papists,  what,  has  been  said  of  the  Protestant  dissenters  would  hold 
♦551  equally  strong  for  a  general  toleration  of  them ',  *provided  their  separation 
■'  was  founded  only  upon  difference  of  opinion  in  religion,  and  their  prin. 
ciples  did  not  also  extend  to  a  subversion  of  the  civil  government.  If  once  they 
could  be  brought  to  renounce  the  supremacy  of  the  pope,  they  might  quietly 
enjoy  their  seven  sacraments,  their  purgatory  and  auricular  confession,  their 
worship  of  relics  and  images,  nay,  even  their  transubstantiation.  But  while  they 
acknowledge  a  foreign  power  superior  to  the  sovereignty  of  the  kingdom,  they 
cannot  complain  if  the  laws  of  that  kingdom  will  not  treat  them  upon  the 
footing  of  good  subjects. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  against  the  papists; 
who  may  be  divided  into  three  classes,  persons  professing  popery,  popish  recu- 
sants convict,  and  popish  priests.  1.  Persons  professing  the  popish  rdigioUy 
besides  the  former  penalties  for  not  frequenting  their  parish  church,  are  dis- 
abled from  taking  their  lands,  either  by  descent  or  purchase,  after  eighteen 
years  of  age,  until  they  renounce  their  errors;  they  must  at  the  age  of  twenty- 
one  register  their  estates  befbre  acquired,  and  all  future  conveyances  and  wills 
relating  to  them ;  they  are  incapable  of  presenting  to  any  advowson,  or  granting 
to  any  other  person  any  avoidance  of  the  same ;  they  may  not  keep  or  teach 
any  school,  under  pain  of  perpetual  imprisonment ;  and  if  they  williiigly  say  or 
hear  mass,  they  wrfeit  the  one  two  hundred,  the  other  one  hundred  marks, 
and  each  shall  suffer  a  year's  imprisonment.  Thus  much  for  persons  who, 
from  the  misfortune  of  family  prejudices  or  otherwise,  have  conceived  an  un- 
happy attachment  to  the  Eomish  church  from  their  infancy  and  publicly  pro- 
fess its  errors.  But  .if  any  evil  industry  is  used  to  rivet  these  errors  upon  them, 
if  any  person  sends  another  abroad  to  be  educated  in  the  popish  religion  or  to 
reside  in  any  religious  house  abroad  for  that  purpose,  or  contributes  to  their 

«The  13  k  14  Car.  II.  o.  1.  17  Car.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  repealed  by  the  52 
Geo.  III.  c.  156,  8.  1,  by  which  all  places  of  religious  worship  of  Protestants  must  be 
certified  to  the  bishop  of  the  diocese,  or  the  archdeacon  of  the  archdeaconry,  or  to  the 
justices  at  the  general  or  quarter  sessions,  and  shall  be  also  registered ;  and  a  penalty  to 
the  amount  of  20^.  and  not  less  than  20s.  may  be  inflicted  for  permitting  meetings  in 
places  not  so  certified  or  registered ;  and,  by  sect.  4,  every  person  teaching  or  preaching 
at,  or  being  in,  such  place  so  certified,  is  exempted  from  penalties,  as  a  person  who  has 
taken  the  oath  and  made  the  declaration  prescribed  by  the  1  W.  A;  K.  st.  1,  c.  18,  or  any 
act  amending  the  same.  By  sect.  5,  every  one  preaching  or  teaching  at  such  place  so 
certified  shall,  when  required  by  a  magistrate,  take  and  subscribe  the  oath  and  declara- 
tion specified  in  the  19  Geo.  III.  c.  44 ;  and,  if  he  refuse  to  take  it,  he  must  not  teach  or 
preach,  under  a  penalty  of  not  exceeding  10/.  nor  less  than  10«. ;  but  he  need  not  go 
more  than  ^ve  miles  from  his  place  of  residence  to  take  such  oath ;  and,  by  sect.  6,  sudi 
person  may  compel  a  justice  to  administer  such  oath  to  him,  and  to  attest  his  sub- 
scription to  such  declaration  and  give  him  a  certificate  thereof.  By  sect.  11,  no  plao^ 
of  public  meeting  for  religious  worship  must  have  the  doors  &8tened,  so  as  to  prevent 
persons  entering  therein  during  the  time  of  such  meeting,  under  a  penalty  to  the  teacher 
of  not  exceeding  201.  nor  less  than  10«.  By  sect.  13,  the  act  is  not  to  affect  the  cele- 
bration of  divine  service,  according  to  the  rights  of-  the  Church  of  England  and  Ireland, 
by  ministers  of  such  church,  in  places  before  then  used  for  that  purpose,  or  licensed  or 
consecrated  by  any  person  so  to  ao,  nor  affect  the  jurisdiction  of  bishops  or  others  exer- 
cising lawful  authority  in  the  church  over  the  said  church,  according  to  the  rules  and 
discipline  of  the  same  and  to  the  laws  of  the  realm.  And,  by  sect.  14,  the  act  is  not  to 
extend  to  Quakers,  nor  to  meetings  convened  by  them,  or  in  any  manner  to  affect  any 
act  relating  to  them,  except  those  expressly  above  repealed. — Chitty. 

By  a  still  more  important  statute,  (9  Greo.  IV.  c.  17,)  the  former  acts  which  impoeeo 
the  necessity  of  receiving  the  sacrament  as  a  test  or  qualification  for  holding  corporation 
offices  and  employments  were  repealed,  and  a  declaration  to  be  made  within  six  months 
after  admittance  in  lieu  of  the  sacramental  test  is  substituted ;  but  the  not  making  the 
declaration  which  is  intended  for  the  protection  of  the  Protestant  Church  renders  the 
appointment  void. — Stewart. 
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maintenaitce  when  there;  *both  the  sender,  the  sent,  and  the  contrihutv.r  j-^^/» 
are  disabled  to  sue  in  law  or  equity,  to  be  executor  or  administrator  to  ^ 
any  person,  to  take  any  legacy  or  deed  of  gift,  and  to  bear  any  office  in  the 
realm,  and  shall  forfeit  all  their  goods  and  chattels,  and  likewise  all  their  real 
estate  for  life.  And  where  these  errors  are  also  aggravated  by  apostasy  or  . 
perversion,  where  a  person  is  reconciled  to  the  see  of  Kome,  or  procures  others 
to  be  reconciled,  the  offence  amounts  to  high  treason.  2.  Popish  recusants,  con- 
victed in  a  court  of  law  of  not  attending  the  service  of  the  church  of  England, 
are  subject  to  the  foDowing  disabilities,  penalties,  and  .forfeitures,  over  and  above 
those  before  mentioned.  They  are  considered  as  persons  excommunicated ; 
they  can  hold  no  office  or  employment ;  thev  must  not  keep  arms  in  their 
houses,  but  the  same  may  be  seized  by  the  justices  of  the  peace ;  they  may 
not  come  within  ten  miles  of  London,  on  pain  of  1001. ;  they  can  bring  no 
action  at  law,  or  suit  in  equity :  they  are  not  permitted  to  travel  above  five 
miles  from  home,  unless  by  license,  upon  pain  of  forfeiting  all  their  goods ;  and 
they  may  not  come  to  court  under  pain  of  1001.  No  marriage  or  burial  of  such 
recusant,  or  baptism  of  his  child,  shall  be  had  otherwise  than  by  the  ministers 
of  the  church  of  England,  under  other  severe  penalties.  A  married  woman, 
when  recusant,  shall  forfeit  two-thirds  of  her  dower  or  jointure;  may  not  be 
executrix  or  administratrix  to  her  husband,  nor  have  any  part  of  his  goods ; 
and  during  the  coverture  may  be  kept  in  prison,  unless  her  husband  redeems 
her  at  the  rate  of  10^.  a  month,  or  the  third  part  of  all  his  lands.  And,  lastly, 
as  a  feme-covert  recusant  may  be  imprisoned,  so  all  others  must,  within  three 
months  after  conviction,  either  submit  and  renounce  their  errors,  or,  if  re- 
quired so  to  do  by  four  justices,  must  abjure  and  renounce  the  realm  :  and  if 
they  do  not  depart,  or  if  they  return  without  the  king's  license,  they  shall  be 
guilty  of  felony,  and  suffer  death  as  felons  without  the  benefit  of  clergy. 
There  is  also  an  inferior  species  of  recusancy,  (refusing  to  mate  the  declaration 
against  popery  enjoined  by  statute  80  Car.  ll.  st.  2,  when  tendered  by  the 
proper  magistrate,^  which,  if  the  party  resides  within  ten  miles  of  London, 
makes  him  an  absolute  recusant  convict ;  or,  if  at  a  greater  distance,  suspends 
him  from  having  any  seat  in  ""parliament,  keeping  arms  in  his  house,  or  p^^.^ 
any  horse  above  the  value  of  five  pounds.  This  is  the  state,  by  the  laws  L 
now  in  being,(c)  of  a  lay  papist.  But,  3.  The  remaining  species  or  degree,  viz.^ 
wpish  priests,  are  in  a  still  more  dangerous  condition.  For  by  statute  11  &  12 
V.  Hi.  c.  4,  popish  priests  or  bishops  celebrating  mass  or  exercising  any  part 
of  their  functions  in  England,  except  iu  the  houses  of  ambassadors,  are  liable 
to  perpetual  imprisonment.  And,  by  the  statute  27  Eliz.  c.  2,  any  popish  priest, 
bom  in  the  dominions  of  the  crown  of  England,  who  shall  come  over  hither 
from  beyond  sea,  (unless  driven  by  stress  of  weather,  and  tarrying  only  a  rea- 
sonable time,)((f)  or  shall  be  in  England  three  days  without  conforming  and 
taking  the  oaths,  is  guilty  of  high  treason  :  and  all  persons  harbouring  him  are 
guilty  of  felony  without  the  benefit  of  clergy. 

This  is  a  short  summary  of  the  laws  against  the  papists,  under  their  three 
several  classes  of  persons  professing  the  popish  religion,  popish  recusants  con- 
vict, apd  popish  priests.  Of  which  the  president  Montesquieu  ob8erves,(6) 
that  tho}'  are  so  rigorous,  though  not  professedly  of  the  sanguinary  kind,  that 
they  do  all  the  hurt  that  can  possibly  be  done  in  cold  blood.  But  in  answer  to 
this  it  may  be  observed  (what  foreigners  who  onlv  judge  from  our  statute-book 
are  not  fully  apprized  of)  that  these  laws  are  seldom  exerted  to  their  utmost 
rigour :  and,  indeed,  if  they  were,  it  would  be  very  difficult  to  excuse  them. 
For  they  are  rather  to  be  accounted  for  from  their  history,  and  the  urgency  of 
the  times  which  produced  them,  than  to  be  approved  (upon  a  cool  review)  as  a 
standing  system  of  law.  The  restless  machinations  of  the  Jesuits  during  the 
rei^n  of  Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the  new 
religious  establishment,  and  the  boldness  of  their  hopes  and  wishes  for  the 

(^  Stat  23  rate,  c  1.  !C7Elis.e.8.   39£lia.c6.  36  KUk.     tnd  M.    U  *  12  W.  in.  e.  4.    12  Anna,  at  2,  c  14.    1G«k 
e.2.1JMe.n.e.4.  8Jao.I.c4and5.  7Jao.l.ce.  aOar.     I.at.2»o.66.  3000.1.0.18.   lia«».U.o.l7. 
l.e.lL  2»Car.lLo.a.  SOCmt.  Ii.at.2.  \M9.kM.%^V^        (fiK^ym.m,  Latdi.  L 

(«>  Sp.  L.  b.  ziJL  c  27. 
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buccession  of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  eo  dau* 
gerouB  a  spirit  by  laws  of  a  great,  and  then  perhaps  necessaiy,  severity.  The 
4ceQ  1  powder-treason  in  the  succeeding  reign  struck  a  panic  into  ^James  I., 
J  which  operated  in  different  wavs :  it  occasioned  flie  enacting  of  new 
laws  against  the  papists,  but  deterred  him  from  putting  them  in  execution. 
The  intrigues  of  queen  Henrietta  in  the  reign  of  Charles  I.,  the  prospect  of  a 
popish  successor  in  that  of  Charles  II.,  the  assassination-plot  in  the  reign  of 
king  William,  and  the  avowed  claim  of  a  popish  pretender  to  the  crown  in  that 
and  subsequent  reigns,  wjll  account  for  the  extension  of  these  penalties  at 
those  several  periods  of  our  history.  But  if  a  time  shall  ever  arrive,  and  per- 
haps it  is  not  very  distant,  when  aU  fears  of  a  pretender  shall  have  vanished, 
and  the  power  and  influence  of  the  pope  shall  become  feeble,  ridiculous,  and 
despicable  not  only  in  England  but  in  every  kingdom  of  Europe,  it  nrobablv 
would  not  then  be  amiss  to  review  and  soften  these  rigorous  edicts ;  at  least,  till 
the  civil  principles  of  the  Roman  Catholics  called  again  upon  the  legislature  to 
renew  them :  tor  it  ought  not  to  be  left  in  the  breast  of  every  merciless  bigot 
to  drag  down  the  vengeance  of  these  occasional  laws  upon  inoffensive,  thoa^h 
mistaken,  subjects ;  in  opposition  to  the  lenient  inclination  of  the  civil  magis- 
trate, and  to  the  destruction  of  every  principle  of  toleration  and  religious 
liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  III.  c.  60,  with  regard  to  such 
papists  as  duly  take  the  oath  therein  prescribed  of  allegiance  to  nis  majesty, 
abjuration  of  the  pretender,  renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  doctrines  of  destroying  and  not  keeping  faith  with  heretics  and 
deposing  or  murdering  princes  excommunicated  by  authoritv  of  the  see  of 
Eome :  in  respect  of  whom  only  the  statute  of  11  &  12  W.  In.  is  repealed  so 
far  as  it  disables  them  from  purchasing  or  inheriting,  or  authorizes  the  appre- 
hending or  prosecuting  the  popish  clergy,  or  subjects  to  perpetual  imprison- 
ment either  them  or  any  teachers  of  youth.' 

'But  now,  by  the  statute  31  Geo.  III.  c.  32,  (amended  and  expliuned  by  the  43  Geo. 
III.  c.  30.)  which  may  be  called  the  toleration  act  of  the  Roman  Catholics,  all  the  Bevere 
and  cruel  restrictions  and  penalties  enumerated  by  the  learned  judge  are  remored 
from  those  Roman  Catholics  who  are  willing  to  comply  with  the  requisitions  of  that 
statute,  which  are  that  they  must  appear  at  some  of  the  coiirts  of  Westminster,  or  at  the 
quarter-sessions  held  for  the  county,  city,  or  place  where  they  shall  reside,  and  shall 
make  and  subscribe  a  declaration  that  they  profess  the  Roman  Catholic  religion,  and 
also  an  oath,  which  is  exactly  similar  to  that  required  by  the  18  Geo.  III.  c.  60,  the  sub- 
stance of  which  is  stated  above  in  the  text.  On  this  declaration  and  oath  being  duly 
made  by  any  Roman  Catholic,  the  officer  of  the  court  shall  erant  him  a  certificate ;  and 
such  officer  shall  yearly  transmit  to  the  privy  council  lists  of  all  persons  who  have  thus 
qualified  themselves  within  the  ye.ar  in  his  respective  court.  The  statute  (sect.  4)  then 
provides  that  a  Roman  Catholic  thus  qualified  snail  not  be  prosecuted  under  any  statute 
for  not  repairing  to  a  parish  church,  nor  shall  he  be  prosecuted  for  being  a  papist,  nor 
for  attending  or  performing  mass  or  other  ceremonies  of  the  Church  of  Rome ;  provided 
(by  sect.  5\  that  no  place  shall  be  allowed  for  an  assembly  to  celebrate  such  worsnip  until 
it  is  certified  to  the  sessions ;  nor  shall  any  minister  officiate  in  it  until  his  name  and 
description  are  recorded  there.  And  (by  sect.  6  of  31  Geo.  III.  c.  32)  no  such  place  of 
assembly  shall  have  its  doors  locked  or  barred  during  the  time  of  meeting  or  divine 
worship. 

If  any  Roman  Catholic  whatever  is  elected  constable,  church-warden,  overseer,  or  into 
any  parochial  office,  he  may  execute  the  same  by  a  deputy,  to  be  approved  as  if  he  were 
to  act  for  himself  as  principal.  Id.  s.  7.  But  every  minister  who  nas  qualified  shall  be 
exempt  from  serving  upon  juries  and  from  being  elected  into  any  parochial  office.  Id.  s. 
8.  And  all  the  laws  for  frequenting  divine  service  on  Sundays  snail  continue  in  force, 
except  where  persons  attend  some  place  of  worship  allowed  by  this  statute  or  the  tole- 
ration act  of  the  dissenters.    1  W.  and  M.  s.  1,  c.  18.    Id.  s.  9. 

If  any  person  disturb  a  congregation  aUowed  under  this  act,  he  shall,  as  for  disturbing 
a  dissenting  meeting,  be  bound  over  to  the  next  sessions,  and,  upon  conviction  there, 
shall  forfeit  twenty  pounds.    Sect.  10. 

But  no  Roman  Catholic  minister  shall  officiate  in  any  place  of  worship  having  a  Steele 
and  a  bell,  or  at  any  funeral  in  a  church  or  churchyard,  or  shall  wear  the  habits  of  his 
order,  except  in  a  place  allowed  by  this  statute,  or  in  a  private  house,  where  there  shall 
3qo 
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Iq  order  the  better  to  secure  the  established  church  against  perils  from  non- 
conformists of  all  denominations^  infidels,  Turks,  Jews,  heretics,  papists,  and 
sectaries,  there  are,  however,  two  bulwarks  erected ;  called  the  corporation  and 
test  acts :  by  the  former  of  which(/)  no  person  can  be  legally  elected  to  any 
office  relating  to  the  government  of  any  city  or  corporation,  unless  witliin  a 
twelvemonth  before  he  has  received  the  sacrament  of  the  Lord's  supper  ac- 
cording to  the  rites  of  the  church  of  England ;  and  he  is  also  enjoined  to  tako 
the  oaths  of  allegiance  and  supremacy  at  the  *same  time  that  he  takes  p^^g 
the  oath  of  office ;  or^  in  default  of  either  of  these  requisites,  such  elec-  ■- 
tion  shall  be  void.*  The  other,  called  the  test  act,(^)  directs  all  officers,  civil 
and  military,  to  take  the  oaths  and  make  the  declaration  against  transubstan- 
tiation  in  any  of  the  king's  courts  at  Westminster,  or  at  the  quarter  sessions, 
within  six  calendar  months  after  their  admission ;  and  also  within  the  same 
time'  to  receive  the  sacrament  of  the  Lord's  supper  according  to  the  usage  of 

(0  Stat.  IB  Oeir.  n.  at  2,  a  L  (#}  Stat  26  Oar.  IL  c  2,  ttzplslDed  by  9  Geo.  n.  a  26. 

not  be  more  than  five  persons  besides  the  family.  Id.  s.  11.  This  statute  shall  not 
exempt  Koman  Catholics  from  the  payment  of  tithes  or  other  dues  to  the  church ;  nor 
shall  it  affect  the  statutes  concerning  marriages,  or  any  law  respecting  the  succession  to 
the  crown.  Id.  s.  12.  No  person  who  has  qualified  shall  be  prosecuted  for  instructing 
youth)  except  in  an  endowed  school,  or  a  school  in  one  of  the  English  universities ;  and 
except,  also,  that  no  Roman  Catholic  schoolmaster  shall  receive  into  his  school  the  child 
of  any  Protestant  father,  (id.  ss.  13,  14,  15 ;)  nor  shall  any  Roman  Catholic  keep  a  school 
until  his  or  her  name  be  recorded  as  a  teacher  at  the  sessions.    Id.  s.  16. 

But  no  religious  order  is  to  be  established ;  and  every  endowment  of  a  school  or  college 
by  a  Roman  (Sttholic  shall  still  be  superstitious  and  unlawful.  Id.  ^.  17.  And  no  person 
Henceforth  shall  be  summoned  to  take  the  oath  of  supremacy  and  the  declaration  against 
transubstantiation.  Id.  s.  18.  Nor  shall  Roman  Catholics  who  have  qualified  be  re- 
movable from  London  to  Westminster,  (id.  s.  19 ;)  neither  shall  any  peer  who  has  quali- 
fied be  punishable  for  coming  into  the  presence  or  palace  of  the  king  or  queen.  Id.  s.  20. 
And  no  papist  whatever  shall  be  any  longer  obliged  to  register  their  names  and  estates, 
or  enrol  their  deeds  and  wills.  Id.  s.  21.  And  every  Roman  Catholic  who  has  qualified 
nuiy  be  permitted  to  act  as  a  barrister,  attorney,  and  notanr.    Id.  s.  22. 

By  the  43  Geo.  III.  c.  30,  Roman  Catholics  taking  the  oath  and  making  the  declaration 
prescribed  by  31  Geo.  III.  c.  32  shall  be  entitled  to  all  the  benefits  given  by  10  Geo.  III. 
c.  60,  as  fully  as  if  they  had  taken  the  oath  therein  prescribed. 

The  Roman  Catholics  cannot  sit  in  either  house  of  parliament,  because  every  member 
of  parliament  must  take  the  oath  of  supremacy,  and  repeat  and  subscribe  the  declaration 
against  transubstantiation,  (see  1  book,  162 ;)  nor  can  they  vote  at  elections  for  the  mem- 
bers of  the  house  of  commons,  because  before  they  vote  they  must  take  the  oath  of 
supremacy.    Ibid.  180. 

The  Roman  Catholics  in  Ireland  are  permitted  to  vote  at  elections,  but  they  cannot 
sit  in  either  house  of  parliament. 

A  bequest  or  disposition  for  the  purpose  of  educating  children  in  the  Roman  Catholic 
religion  is  unlawful.  But  the  fund  will  not  pass  to  the  testator's  next  of  kin,  but  it  shall 
be  applied  to  such  charitable  purposes  as  his  majesty  shall  please  to  direct  by  his  sign- 
manual.    7  Ves.  Jr.  490. — Christian. 

By  43  Geo.  III.  c.  30,  all  Roman  Catholics  who  shall  take  and  subscribe  the  declaration 
and  oath  specified  in  the  31  Geo.  III.  c.  32  are  as  fully  entitled  to  the  benefits  of  the  18 
Geo.  III.  c.  60  as  if  the  oath  prescribed  by  that  act  had  been  taken. 

53  Geo.  III.  c.  128  provides  certain  rules  as  to  taking  commissions  in  the  army,  and 
relieves  Roman  Catholics  from  the  restrictions  and  penuties  contained  in  25  Car.  II.  c.  2. 
— Chitty. 

By  Stat  10  Geo.  IV.  c.  7,  almost  all  disabilities  are  removed  from  persons  professing 
this  religion.  Roman  Catholics  now  ex\joy  all  the  privileges  attached  to  property  which 
are  eiyoyed  by  their  fellowHBubjects,— Stewart. 

*  By  the  5  Geo.  I.  c.  6,  s.  3,  the  election  into  a  corporate  office  shall  not  be  void  on 
account  of  the  person  elected  having  omitted  to  receive  the  sacrament  within  a  year 
before  the  election,  unless  he  shall  be  removed  within  six  months  after  his  election,  oi 
unless  a  prosecution  be  commenced  within  that  time,  and  be  carried  on  without  delay ; 
and  during  that  time  the  office  is  not  void,  but  only  voidable ;  and  the  person  elected, 
until  a  removal  or  prosecution  within  the  time  limited,  is  entitled  to  all  the  incidental 
rights  of  his  office  in  as  full  an  extent  as  if  he  had  actually  r.eceived  the  sacrament 
witliin  a  year  previous  to  his  election.    2  Burr.  1016. — Chitty. 

^The  25  Car.  II.  c.  2 — ^the  original  test  act — ^required  that  both  the  Hicrament  and  the 
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the  church  of  England,  in  some  pubh'c  church,  immediately  after  divine  servico 
and  sermon,  and  to  deliver  into  court  a  certificate  thereof  signed  by  the  minis- 
ter and  church-warden,  and  also  to  prove  the  same  by  two  credible  witnesses , 
upon  forfeiture  of  500^  and  disability  to  hold  the  said  office."  And  of  much 
the  same  nature  with  these  is  the  statute  7  Jac.  I.  c.  2,  which  permits  no  per- 
son to  be  naturalized  or  restored  in  blood  but  such  as  undergo  a  like  test: 
which  test  having  been  removed  in  1753,  in  favour  of  the  Jews,  was  the  next 
session  of  parliament  restored  again  with  some  precipitation. 

Thus  much  for  offences  which  strike  at  our  national  religion,  or  the  doctrine 
and  discipline  of  the  church  of  England  in  particular.  I  proceed  now  to  con- 
sider some  gross  impieties  and  general  immoralities  which  are  taken  notice  of 
and  punished  by  our  municipal  law ;  ft^uently  in  concurrence  with  the  eccle- 
siastical, to  which  the  censure  of  many  of  tKem  does  also  of  right  appertain ; 
though  with  a  view  somewhat  diiferent :  the  spiritual  court  punishing  all  sinfal 
enormities  for  the  sake  of  reforming  the  private  sinner,  pro  salute  aniince;  while 
the  temporal  courts  resent  the  public  affront  to  religion  and  morality  on  which 
all  governments  must  depend  for  support,  and  correct  more  for  the  sake  of 
example  than  private  amendment. 

The  fourth  species  of  oifences,  therefore,  more  immediately  against  God  and 
religion,  is  that  of  blasphemy  against  the  Almighty  by  denying  his  being  or 
providence ;  or  by  contumelious  reproaches  of  our  Saviour  Christ.*  Whither 
also  may  be  referred  all  profane  scoffing  at  the  holy  scripture,  or  exposing  it  to 
contempt  and  ridicule.  These  are  offences  punishable  at  common  law  bv  fine 
and  imprisonment,  or  other  infamous  corporal  punishment ;( A)  for  Christianity 
is  part  of  the  laws  of  England,  (t) 

V.  Somewhat  allied  to  this,  though  in  an  inferior  degree,  is  the  offence  of 
*60 1  P^^^^^®  ^^^  common  swearing  and  *cursing.  By  the  last  statute  against 
-»  which,  19  Geo.  II.  c.  21,  which  repeals  all  former  ones,  every  labourer, 
sailor,  or  soldier  profanely  cursing  or  swearing  shall  forfeit  Is. ;  every  other 
person,  under  the  degree  of  a  gentleman,  2s.\  and  every  gentleman,  or  ^rsoc 
of  superior  rank,  5^.,  to  the  poor  of  the  parish ;  and,  on  the  second  conviction, 
double ;  and  for  every  subsequent  offence,  treble  the  sum  first  forfeited ;  with 
all  charges  of  conviction :  and  in  default  of  payment  shall  be  sent  to  the  house 
of  correction  for  ten  days.  Any  justice  of  the  peace  may  convict  upon  his  own 
hearing,  or  the  testimony  of  one  witness;  and  any  constable  or  peace  officer, 
upon  his  own  hearing,  may  secure  any  offender  and  carry  him  before  a  justice 

(*}  1  H4Wk.  p.  a  7.  («)  1  Ventr.  288.  3  Strange,  884. 

oaths  should  be  taken  within  three  months;  and,  hj  subsequent  statutes,  the  time  for 
taking  the  oaths  has  been  enlarged  to  six  months ;  but  the  time  for  taking  the  sacrament 
remains  unaltered,  which  must  still  be  taken  within  three  months  after  admission  into 
the  office.  And,  by  several  statutes  subsequent  to  the  test  ac't,  various  descriptions  of 
persons,  whose  offices  are  not  considered  civil  of  military,  are  required  to  take  the  oaths 
within  six  months  after  their  respective  appointments,  though  tliey  are  not  required  to 
take  the  saorament..  Among  these  are  all  ecclesiastical  persons  promoted  to  beneficeo, 
members  of  colleges  who  have  attained  the  age  of  eighteen  years,  teachers  of  scholara  or 
pupils,  dissenting  ministers,  high  constables,  and  praotisers  of  the  law.  1  Geo.  I.  st.  2,  a 
13.    2Geo.  II.  c.  31.    9  Geo.  II.  o.  26.— Christian. 

■  But  before  the  end  of  every  session  of  parliament  an  act  is  passed  to  indemnify  all 
persons  who  have  not  complied  with  the  requisition  of  the  corporation  and  test  acts, 
provided  they  qualify  themselves  within  a  time  specified  in  the  act;  and  provided  also 
that  judgment  in  any  action  or  prosecution  has  not  been  obtained  against  tnem  for  their 
former  omission. — Christian. 

^  It  is  not  lawful  even  to  publish  a  correct  account  of  the  proceedings  in  a  court  of 
justice  if  it  contain  matter  of  a  scandalous,  blasphemous,  or  indecent  nature,  (3  B.  ft  A. 
167;)  and  a  publication  stating  our  Saviour  to  be  an  impostor,  and  a  murderer  in  prin- 
ciple, and  u  fanatic,  is  a  libel  at  common  law.  1  B.  ft  C.  26.  The  general  law  as  to  this 
offence,  as  collected  from  2  Stra.  834,  Fitzg.  64,  Barn.  R.  162,  is  that  it  is  illegal  to  write 
against  Christianity  in  general ;  that  it  is  also  illegal  to  write  against  any  one  of  its  evi- 
dences or  doctrines,  seas  to  manifest  a  malicious  design  to  undermine  it  altogether;  but 
that  it  is.  not  illegal  to  write,  with  decency,  on  controverted  points,  whereby  it  is  pos- 
sible some  articles  of  belief  may  be  affected. — Gbittt. 
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and  there  convict  him."  If  the  justice  omits  his  duty  he  forfeits  5Z.,  and  the 
constable  40^.  And  the  act  is  to  be  read  in  all  parish  churches  and  public 
chapels  the  Sunday  after  every  quarter-day,  on  pain  of  5/.,  to  be  levied  by  war 
rant  from  any  justice.^  Besides  this  punishment  for  taking  God's  name  in  vain 
ID  common  discourse,  it  is  enacted,  b}''  statute  8  Jae.  I.  c.  21,  that  if,  in  any  stage- 
j)lay,  interlude,  or  show,  the  name  of  the  Holy  Trinity,  or  any  of  the  persons 
therein,  be  jestingly  or  profanely  used,  the  offender  shall  forfeit  10/.,  one  moiety 
(0  the  king,  and  the  other  to  the  informer. 

VI.  A  sixth  species  of  offence  against  God  and  religion,  of  which  our  antient 
i>ook8  are  full,  is  a  crime  of  which  one  knows  not  wellwhat  account  to  give.  I 
ittean  the  offence  of  untchcraft,  conjuration,  enchantment^  or  sorcery.  To  deny  the 
possibility,  nay,  actual  existence,  of  witchcraft  and  sorcery  is  at  once  flatly  to 
contradict  the  revealed  word  of  God,  in  various  passages  both  of  the  Old  and 
New  Testament :  and  the  thing  itself  is  a  truth  to  which  every  nation  in  the 
world  hath  in  its  turn  borne  testimony,  either  by  examples  seemingly  well  at- 
tested or  by  prohibitory  laws ;  which  at  least  suppose  the  possibility  of  com- 
merce with  evil  spirits.  The  civil  law  punishes  witn  death  not  only  the  sorcerers 
themselves,  but  also  those  who  consult  them,(j')  imitating  in  the  former  the 
express  law  of  God,(/:)  "Thou  shalt  not  suffer  a  witch  to  live."  And  our  own 
laws,  both  before  and  since  the  conquest,  have  been  ♦equally  penal;  rank-  ^^q-, 
ing  this  crime  in  the  same  class  with  heresy,  and  condemning  both  to  the  *- 
flames-CO  The  president  MontesquieuQm)  ranks  them  also  Doth  together,  but 
with  a  very  different  view :  laying  it  down  as  an  important  maxim  that  we 
ought  to  be  very  circumspect  in  the  prosecution  of  magic  and  heresy;  because 
the  most  unexceptionable  conduct,  the  purest  morals,  and  the  constant  practice 
of  every  duty  in  life  are  not  a  sufficient  security  against  the  suspicion  of  crimes 
like  these.  And  indeed  the  ridiculous  stories  that  are  generally  told,  and  the 
many  impostures  and  delusions  that  have  been  discovered  in  all  a^es,  are  enough 
to  demolish  all  faith  in  such  a  dubious  crime ;  if  the  contrary  evidence  were  not 
also  extremely  strong.  Wherefore  it  seems  to  be  the  most  eligible  way  to  con- 
clude, with  an  ingenious  writer  of  our  own,(n)  that  in  general  there  has  been 
Bach  a  thing  as  witchcraft ;  though  one  cannot  give  credit  to  any  particular 
modem  instance  of  it. 

Our  fbrefathers  were  stronger  believers  when  they  enacted,  by  statute  33  Hen. 
Vm.  c  8,  all  witchcraft  and  sorcery  to  be  felony  without  benefit  of  clergy;  and 
again,  by  statute  1  Jac.  I.  *c.  12,  that  all  persons  invoking  any  evil  spirit,  or  con- 
sulting, covenanting  with,  entertaining,  employing,  feeding,  or  rewarding,  any 
evil  spirit ;  or  taking  up  dead  bodies  from  flheir  graves  to  be  used  in  anjr  witch- 
craft, sorcery,  charm,  or  enchantment;  or  kilhng  or  otherwise  hurting  any 
person  by  such  infernal  arts,  should  be  guilty  of  felony  without  benefit  of  clergy, 
and  suffer  death.  And  if  any  person  should  attempt  by  sorcery  to  discover 
hidden  treasure,  or  to  restore  stolen  goods,  or  to  provoke  unlawful  love,  or  to 
hurt  any  man  or  beast,  though  the  same  were  not  effected,  he  or  she  should 
suffer  imprisonment  and  pillory  for  the  first  offence,  and  death  for  the  second. 
These  acts  continued  in  force*  till  lately,  to  the  terror  of  all  antient  females  in 
the  kingdom :  and  many  poor  wretches  were  sacrificed  thereby  to  the  prejudice 
of  their  neighbours  and  tneir  own  illusions ;  not  a  few  having,  by  some  means 
or  other,  confessed  the  fact  at  the  gallows.  But  all  executions  for  this  dubious 
crii^e  are  now  at  an  end ;  our  legislature  having  at  length  followed  the  wise 

(/)  CM.  Z.  9,  c  18.  («)  Sp.  L.  b.  zlL  c  4. 

(*)  Ezod  xziL  18.  (»)  Mr.  AddlKm,  Bpect  Na  117. 

(()8Iuat.44: 

'*  The  oonyiction  must  be  within  eight  days  after  the  offence.  3  12*  Each  oath  or 
cune  being  a  distinct  complete  offence,  there  can  be  no  question,  I  conceive,  but  a 
person  may  incur  any  number  of  penalties  in  one  day, — though  Dr.  Bum  doubte  whether 
any  number  of  oaths  or  curses  in  one  day  amounts  to  more  than  one  offence.  3  Burn,  325. 
Persons  belonging  to  his  mt^eety's  navy,  if  guilty  of  profane  cursing  and  swearing,  are 
liable  to  suffer  such  punishment  as  a  court-martial  shiul  think  proper  to  inflict.    22  Goo. 

11.  C  33.--CHITTT. 

**  By  the  4  Geo.  IV.  c.  31,  this  latter  provision  is  repealed.— Chittt. 
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♦621  ®^*"^P^®  ^^  *Looi8  XIY.  in  France,  who  thought  proper,  by  an  edict,  to 
^  restrain  the  tribunals  of  justice  from  receiving  informations  of  witch- 
crafl.(o)  And  accordingly  it  is  with  us  enacted,  by  statute  9  Geo.  II.  o.  5,  that 
no  prosecution  shall  for  the  future  be  carried  on  against  any  persons  for  conju- 
ration, witchcraft,  sorcery,  or  enchantment.  But  the  misdemeanour  of  persons 
pretending  to  use  witchcraft,  tell  fortunes,  or  discover  stolen  goods,  by  skill  in 
the  occult  sciences,  is  still  deservedly  punished  with  a  year's  imprisonment,  and 
standing  four  times  in  the  pillory." 

YII.  A  seventh  species  of  offenders  in  this  class  are  all  religious  impostors: 
such  as  falsely  pretend  an  extraordinary  commission  from  heaven,  or  terrify 
and  abuse  the  people  with  false  denunciations  of  judgments.  These,  as  tending 
to  subvert  all  religion  by  bringing  it  into  ridicule  and  contempt,  are  punishable 
by  the  temporal  courts  with  fine,  imprisonment,  and  infamous  corporal  punifih- 
ment.(p) 

YIII.  Simony,  or  the  corrupt  presentation  of  any  one  to  an  ecclesiastical 
benefice  for  gift  or  reward,  is  also  to  be  considered  as  an  offence  against  religion ; 
as  well  by  reason  of  the  sacredness  o'f  the  charge  which  is  thus  profanely  bought 
and  sold,  as  because  it  is  always  attended  with  perjury  in  the  person  pre- 
sented.(^)"  The  statute  31  Eliz.  c.  6  (^which,  so  far  as  it  relates  to  the  forfeiture 
of  the  right  of  presentation,  was  considered  in  a  former  book)(r)  enacts  that  if 
an^  patron,  for  money  or  any  other  corrupt  consideration  or  promise,  directly 
or  indirectly  given,  shall  present,  admit,  institute,  induct,  instal,  or  collate,  anv 
person  to  an  ecclesiastical  benefice  or  dignity,  -both  the  giver  and  taker  ehall 
forfeit  two  years'  value  of  the  benefice  or  dignity;  one  moiety  to  the  king,  and 
the  other  to  any  one  who  will  sue  for  the  same.  If  persons  also  corruptly  re- 
sign or  exchange  their  benefices,  both  the  giver  and  taker  shall  in  like  manner 
forfeit  double  the  value  of  the  money  or  other  corrupt  consideration."  And 
*63l  P^^^^^  ^^^  ^^^^^  ^corruptly  ordain  qr  license  any  minister,  or  procure 
■'  him  to  be  ordained  or  licensed,  (which  is  the  true  idea  of  simony,)  shall 
incur  a  like  forfeiture  of  forty  pounds ;  and  the  minister  himself  of  ten  pounds, 
besides  an  incapacity  to  hold  any  ecclesiastical  preferment  for  seven  years  after- 
wards. Corrupt  elections  and  resignations  in  colleges,  hospitals,  and  other 
eleemosynary  corporations,  are  also  punished  by  the  same  statute  with  forfeiture 
of  the  double  value,  vacating  the  place  or  ofiice,  and  a  devolution  of  the  right 
t)f  election  for  that  turn  to  me  crown." 

IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  improperly)  called  sabbath' 

r*)  Voltolre,  3kcL  Lmdt  Jmr.  ch.  99.  Mod.  Un.  Hist  zxr.  (»)  1  Hawk.  P.  C.  7. 


Tet  Yonghluu  (<2e  dr»t/  crimirul,  863>  469)  stUI  reck-  U)  3  Inst.  166. 

OB  9  up  soroary  and  witchcraft  Mnong  the  crimes  ponlshablo  (')  See  book  U.  p.  S79. 

in  France. 

"  By  the  vagrant  act,  (5  Geo.  IV.  c.  8,  a.  4,)  persons  pretending  or  professing  to  tell 
fortunes,  or  using  any  subtle  craft,  means,  or  device,  by  palmistry,  or  otherwise,  to 
deceive  and  impose  on  any  of  his  majesty's  subjects,  are  rogues  and  vagabonds.— 
(Jhittt. 

"  But,  according  to  2  Bla.  Rep.  1062, 1  Ld.  Raym.  449,  Moore,  Rep.  564,  simony  is  not 
an  offence  crmxnatty  punishable  at  common  Iaw.---CHITTT. 

'^Any  resignation  or  exchange  for  money  is  corrupt,  however  apparently  fur  the 
transaction :  as  where  a  father,  wishing  that  his  son  in  orders  should  be  employed  in  the 
duties  of  his  profession,  agreed  to  secure,  by  a  bond,  the  payment  of  an  annuity  ex»ci\y 
equal  to  the  annual  produce  of  a  benefice,  in  consideration  of  the  incumbent's  resigning 
in  favour  of  his  son.  The  annuity  being  afterwards  in  arrear,  the  bond  was  put  in  suit, 
and  the  defendant  pleaded  the  simoniacal  resignation  in  bar;  and  lord  Mansfield  and 
the  court,  though  they  declared  that  it  was  an  unconscientious  defence,  yet,  as  the 
resignation  had  been  made  for  money,  determined  that  it  was  corrupt  and  simoniacal. 
and  in  consequence  that  the  bond  was  void.    Young  tu.  Jones,  £.  T.  1782. — Ghxistian. 

'^  By  Stat.  9  Geo.  lY.  c.  94,  bonds  of  resignation  of  any  benefice  in  favour  of  a  soil* 
gran<uon,  brother,  uncle,  nephew,  or  grand-nephew,  upon  notice  or  request,  are  rendered 
valid,  notwithstandins  the  il  Elis.  c.  6 ;  but  the  new  act  is  not  to  extend,  to  any  engage- 
ments unless  the  deed  be  deposited  within  two  months  with  the  registrar  of  the  diocese 
or  peculiar  jurisdiction  wherein  the  benefice  is  situated.  The  passing  of  this  act,  it  is 
believed,  arose  out  of  the  fluctuating  and  contradictory  decisions  of  our  courts  upon  the 
•tibject. — Chitty. 
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hreakmg^  is  a  ninth  offence  against  Grod  and  religion,  punished  hj  the  municipal 
law  of  England.  For,  besides  the  notorious  indecency  and  scandal  of  permit- 
tiug  an^  secular  business  to  be  publicly  transacted  on  that  day  in  a  country 
professmg  Christianity,  and  the  corruption  of  morals  which  usually  follows  its 
profanation,  the  keepmg  one  day  in  the  seven  holy,  as  a  time  of  relaxation  and 
refreshment  as  well  as  for  public  worship,  is  of  admirable  service  to  a  state, 
considered  merely  as  a  civil  institution.  It  humanizes,  by  the  help  of  conver* 
eation  and  socie^,  the  manners  of  the  lower  classes,  which  would  otherwise 
degenerate  into  a  sordid  ferocity  and  savage  selfishness  of  spirit;  it  enables  the 
industrious  workman  to  pursue  his  occupation  in  the  ensuing  week  with  health 
and  cheerfulness;  it  imprints  on  the  minds  of  the  people^that  sense  of  their 
duty  to  God  so  necessary  to  make  them  ffood  citizens,  bu^t  which  yet  would  be 
worn  out  and  defaced  -by  an  unremitted  continuance  of  labour,  without  any 
stated  times  of  recalling  them  to  the  worship  of  their  Maker.  And,  therefore, 
the  laws  of  king  Athektan(5)  forbade  all  merchandizing  on  the  Lord's  day, 
under  very  severe  penalties.  And  by  the  statute  27  Hen  VI.  c.  6,  no  fair  or 
market  shall  be  held  on  the  principal  festivals.  Good  Friday,  or  any  "Sunday, 
(except  the  four  Sundays  in  harvest,)  on  pain  of  forfeiting  the  goods  exposed  to 
sale.  And  since,  by  the  statute  1  Car.  I.  c.  1,  no  persons  shall  assemble  out  of 
their  own  parishes  for  any  sport  whatsoever  upon  this  day;  nor,  in  their  pa- 
rishes, shall  use  any  bull  or  *bear  baiting,  interludes,  plays,  or  other  unlato-  ^  ^^ 
ful  exercises  or  pastimes ;  on  pain  that  every  offender  shall  pay  3s.  44.  to  •• 
the  poor.  This  statute  does  not  prohibit,  but  rather  impliedly  allows,  any  innocent 
recreation  or  amusement,  within  their  re^ective  parishes,  even  on  the  Lord's  day, 
after  divine  service  is  over.  But,  by  statute  29  Car.  II.  c.  7,  no  person  is  allowed 
to  loork  on  the  Lord's  day,  or  use  any  boat  or  barge,  or  expose  any  goods  to 
sale ;  except  meat  in  public  houses,  milk  at  certain  hours,  and  works  of  necessity 
or  charity,  on  forfeiture  of  68.  Nor  shall  any  drover,  carrier,  or  the  like  travel 
upon  that  day,  under  pain  of  twenty  shillings." 

X.  Drunkenness  is  also  punished,  by  statute  4  Jac.  I.  c.  5,  with  the  forfeiture 
of  5s.,  or  the  sitting  six  hours  in  the  stocks:  by  which  time  the  statute  pre- 
sumes the  offender  will  have  regained  his  senses,  and  not  be  liable  to  do 
mischief  to  his  neighbours.  And  there  are  many  wholesome  statutes  by  way 
of  prevention,  chiefly  passed  in  the  same  reign  of  king  James  I.,  which  regu- 
late the  licensing  of  alehouses,  and  punish  persons  found  tippling  therein ;  or 
the  master  of  such  houses  permitting  them." 

(•)a2A. 

*•  It  has  been  recently  held  that  the  driver  of  a  etage-uon  to  and  from  London  to  York  is 
a  oommon  carrier  within  the  meaning  of  3  Car.  I.  c.  1,  and  subject  to  the  penalties  thereof 
for  travelling  on  Sunday.  Rex  vs.  Middleton,  4  D.  &  R.  824.  Where  a  parol  contract  was 
entered  into  for  the  purchase  of  a  horse  above  the  value  of  10^.,  on  a  Sunday,  with  a  war- 
ranty of  soundness,  and  the  horse  was  not  delivered  and  paid  for  until  the  following 
Tuesday,  held,  first,  that  the  contract  was  not  complete  until  the  latter  day;  and,  second, 
that  supposing  it  to  be  void  within  the  29  Car.  II.  c.  7,  s.  2,  still  it  was  not  an  available 
objection  on  the  part  of  the  vendor  in  an  action  for  a  breach  of  the  warranty,  the  vendee 
beins  ignorant  of  the  fact  that  the  former  was  exercising  his  ordinary  calling  on  the 
Sunday.    Bloxsome  vs.  Williams,  5  D.  &  R.  82.    3  B.  &  C.  ©2. 

The  11  &  12  W.  III.  c.  21,  and  all  other  acts  for  the  regulation  of  watermen  plying  upon 
the  river  Thames,  are  repealed  by  the  7  &  8  Geo.  IV.  c.  75,  which  permits  a  limited 
number  of  watermen,  under  certain  regulations,  to  ply  upon  the  Thames,  within  certain 
specified  limits,  on  Sundays.  By  29  Car.  II.  c.  7,  no  arrest  can  be  made  nor  process 
served  on  a  Sunday  except  for  treason,  felony,  or  breach  of  the  peace.  Ante,  book  iii. 
290.  Neither  is  the  hundred  answerable  to  the  party  robbed  for  a  jobbery  committed  on  a 
Sunday.  But  where  a  plaintiff  was  robbed  in  going  to  his  parish  church,  in  his  coach, 
on  a  Sunday,  he  recovered  against  the  hundred,  under  the  statute  of  Winton,  (13  £dw. 
I.  St.  2,)  the  court  observing  that  the  statute  of  Charles  must  be  construed  to  extend  only 
to  casee  of  travelling,  and  that  it  might  have  been  otherwise  if  the  plaintiff  had  been 
making  visits,  or  the  like.  Teshmaker  vs.  The  Hundred  of  Edmonton,  M.  7  Geo.  I.  See 
1  Stra.  406.  Com.  345.  Killing  game  on  a  Sunday  is  prohibited,  under  heavy  penalties, 
by  13  Geo.  III.  c.  80.— Chitty. 

^  Justices  of  the  peace  have  an  absolute  and  uncontrolled  power  and  discretiim  in 
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XI.  The  last  offence  which  I  shall  meBtion,  more  immediately  against  ro 
ligion  and  morality,  and  cognizahle  by  the  temporal  courts,  is  that  of  open  and 
notorious  lewdness;  either  by  frequenting  houses  of  ill  fame,  which  is  an  indict- 
able offence  ;(t)^  or  by  some  grossly  scandalous  and  public  indecency,  for  which 
the  punishment  is  by  fine  and  imprisonment.(w)"  In  the  year  1650,  when  the 
ruling  power  found  it  for  their  interest  to  put  on  the  semblance  of  a  very  ex- 
traordinary strictness  and  purity  of  morals,  not  only  incest  and  wilful  adultery 
were  made  capital  crimes,  but  also  the  repeated  act  of  keeping  a  brothel,  or 
committing  fornication,  were  (upon  a  second  conviction)  made  felony  without 
benefit  of  clergy.(w)  But  at  the  restoration,  when  men,  from  an  abhorrence 
of  the  hypocrisy  of  the  late  times,  fell  into  the  contrary  extreme  of  licentious- 
^ct^i  noBS,  it  was  not  thought  proper  to  renew  a  law  of  *8uch  unfashionable 
-I  rigour.  And  these  offences  have  been  ever  since  left  to  the  feeble  coer- 
cion of  the  spiritual  court  according  to  the  rules  of  the  canon  law;  a  law  which 
has  treated  the  offence  of  incontinence,  nay,  even  adultery  itself,  with  a  great 
degree  of  tenderness  and^  lenity,  owing  perhaps  to  the  constrained  celibacy  of 
its  first  compilers.  The  temporal  courts  therefore  take  no  cognizance  of  the 
crime  of  adultery  otherwise  than  as  a  private  injury. (x) 

But,  before  we  quit  this  subject,  we  must  take  notice  of  the  temporal  punish* 

O  Poph.  208.  (»)  BoobeU,  121. 

(•)  1  a<ler£  168.  (•)  &»  txw>^  Ul- P- U9. 

granting  and  refusing  ale-licenses ;  bitt  if  it  should  appear  from  their  own  declarations 
or  the  circumstances  of  their  conduct  that  they  have  either  refused  or  granted  a  license 
from  a  partial  or  corrupt  motive,  they  are  punishable  in  the  court  of  King's  Bench  by 
information,  or  they  may  be  prosecuted  by  indictment.    1  Burr.  556.    1  T.  R.  692. 

But  the  court  of  King's  Bench  refused  a  mandamus  to  justices  to  rehear  an  appli< 
cation  for  an  iJe-house  license,  which  they  had  refused,  though  it  was  suggested  that 
their  re^sal  had  proceeded  from  a  mistaken  view  of  their  jurisdiction.  Bex  vt,  Farring- 
don  Without,  (Justices,)  4  D.  &  R.  735.  So  they  refused  a  mandamus  to  rehear  a  similar 
application  at  any  other  period  of  the  vear  than  within  the  first  twenty  days  of  Septem- 
ber, though  the  justices  might  have  refused  the  license  under  a  mistake  of  the  law.  Rex 
w.  Surrey,  (Justices,)  5  D.  £  R.  308. — Chittt. 

'^  As  to  the  offence  of  keeping  or  frequenting  bawdy-houses,  see  past^  167.  A  woman 
cannot  be  indicted  for  being  a  bawd  generally ;  for  the  bare  solicitation  of  chastity  is  not 
indictable.    Hawk.  b.  1,  c.  74.    1  Salk.  382.— Ohitty. 

*•  Many  offences  of  private  incontinence  fall  properly  and  exclusively  under  the  juris- 
diction of  the  ecclesiastical  court,  and  are  appropriated  to  it ;  but  where  the  incontinence 
or  lewdness  is  public,  or  accompanied  with  conspiracy,  it  is  indictable. 

Exposmg  a  parly's  person  to  the  public  view  is  an  onence  wnira  bonos  mares,  and  indict- 
able. See  1  Sid.  168.  2  Camp.  89.  1  Keb.  620.  And,  by  the  vagrant  act,  (5  Geo.  IV.  c. 
83,  s.  4,)  exposing  a  man's  person  with  intent  to  insult  a  female  is  an  offence  for  which 
the  offender  may  be  treated  as  a  rogue  and  vagabond ;  and  so  is  the  wilfully  exposing  an 
obscene  print  or  indecent  exhibition:  indeed,  this  would  be  an  indictable  offence  at 
common  law.  2  Stra.  789.  1  Barn.  Rep.  29.  4  Burr.  2527,  2574.  And,  by  the  same  act 
of  5  Geo.  IV.  c.  83,  s.  3,  every  common  prostitute  wandering  in  public  and  behaving  in  a 
riotous  and  indecent  manner  may  be  treated  as  an  idle  and  disorderly  person  within  the 
meaning  of  that  act. 

Publicly  sellinsff  and  buying  a  wife  is  clearly  an  indictable  offence,  (3  Burr.  1438 ;)  and  many 
prosecutions  against  husbands  for  selling  and  others  for  buying  have  recently  been  sus- 
tained, and  imprisonment  for  six  months  inflicted. 

Procuring  or  endeavouring  to  procure  the  seduction  of  a  girl  seems  indictable.  3  St. 
Tr.  519.  So  is  endeavouring  to  lead  a  girl  into  prostitution.  3  Burr.  1438;  and  see  pod^ 
209,  212,  as  to  the  offence  of  seduction. 

It  is  an  indictable  offence  to  dig  up  and  carry  away  a  dead  body  out  of  a  churchyard. 
2  T.  R.  733.  Leach,  a  L.  4th  ed.  497,  8.  C.  2  East,  P.  C.  652 ;  j)ost,  236;  ante,  2  book, 
429.  And  the  mere  disposing  of  a  dead  body  for  gun  and  profit  is  an  indictable  offence. 
Ross.  &  R.  C.  C.  366,  note. '  I  Dowl.  ft  R.  N.  P.  C.  13.  And  it  is  a  misdemeanour  to 
arrest  a  dead  body,  and  thereby  prevent  a  burial  in  due  time.  4  East,  465.  The  punish- 
ment for  such  an  offence  is  fine  and  imprisonment.  2  T.  R.  733.  . 
'  All  such  acts  of  indecency  and  immorality  are  public  mlBdemeanours,  and  the 
offenders  may  be  punished  either  by  an  information  granted  by  the  court  of  King's 
Bench,  or  by  an  indictment  preferred  before  a  grand  jury  at  the  assizes  or  quarte^ 
tesfiions. — Chitty. 
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ment  for  having  bastard  chUdren,  considered  in  a  criminal  light ;  for,  with  re- 
gard to  the  maintenance  of  such  illegitimate  offspring,  which  is  a  civil  concern, 
we  have  formerly  spoken  at  large.(y)  By  the  statute  18  Eliz.  c.  3,  two  justices 
may  take  order  for  the  punishment  of  the  mother  and  reputed  father,  hut  what 
that  punishment  shall  he  is  not  therein  ascertained ;  though  the  contemporary 
exposition  was  that  a  corporal  punishment  was  intended. (2f)  By  statute  7 
Jac.  I.  c.  4,  a  specific  punishment  (viz.,  commitment  to  the  house  of  correction^ 
is  inflicted  on  the  woman  only.  But  in  hoth  cases  it  seems  that  the  penalty  can 
only  be  inflicted  if  the  bastard  becomes  chargeable  to  the  parish ;  for  otherwise 
the  very  maintenance  of  the  chjld  is  considered  as  a  degree  of  punishment. 
By  the  last-mentioned  statute,  the  justice  may  commit  the  mother  to  the  house 
of  correction,  there  to  be  punished  and  set  on  work  for  one  year;  and  in  case 
of  a  second  offence,  till  she  find  sureties  never  to  offend  again."* 


*CHAPTBE  T.  [*67 

OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

AocoRDiNQ  to  the  .method  marked  out  in  the  preceding  chapter,  we  are  next 
to  consider  the  offences  more  immediately  repumant  to  that  universal  law  of 
society ,  which  regulates  the  mutual  intercourse  between  one  state  and  another; 
those,  I  mean,  which  are  particularly  animadverted  on,  as  such,  by  the  English 
law. 

The  law  of  nations  is  a  system  of  rules,  deducible  by  natural  reason,  and 
established  by  universal  consent  among  the  civilized  inhabitants  of  the  world  ;(a) 
in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and  civilities,  and  to 
insure  the  observance  of  justice  and  good  faith  in  that  intercourse  which  must 
frequently  occur  between  two  or  more  independent  states,  and  the  individuals 
belonging  to  each.(6)  This  general  law  is  founded  upon  this  principle, — that 
different  nations  ought  in  time  of  peace  to  do  one  another  all  the  good  they 
can,  and  in  time  of  war  as  little  harm  as  possible,  without  prejudice  to  their 
own  real  interests,  (c)  And,  as  none  of  these  states  will  allow  a  superiority  in 
the  other,  therefore  neither  can  dictate  or  prescribe  the  rules  of  this  law  to  the 
rest;  but  such  rules  must  necessarily  result  from  those  *principles  of  r^j 
natural  justice  in  which  all  the  learned  of  every  nation  agree;  or  they 
depend  upon  mutual  compacts  or  treaties  between  the  respective  communrtfes, 
in  the  construction  of  which  there  is  also  no  jndge  to  resort  to  but  the  law  of 
nature  and  reason,  being  the  only  one  in  which  au  the  contracting  parties  are 
equally  conversant  and  to  which  they  are  equally  subject. 

In  arbitrary  states  this  law,  wherever  it  contradicts,  or  is  not  provided  for 
by,  the  municipal  law  of  the  country,  is  enforced  by  the  royal  power ;  but  since 
in  England  no  rovsd  power  can  introduce  a  new  law,  or  suspend  the  execution 
of  the  old,  there^re  the  law  of  nations  (wherever  any  question  arises  which  is 


I? 


8eebo6kl.iMg0  468.  (»)  See  book  L  p.  48. 

Dalt  Just  di.  11.  («)  Sp.  L.  b.  L  0. 7. 

[-)f/l,9. 


•  The  7  Jac.  I.  o»  4,  s.  7  (which  provided  certain  punishment^  for  lewd  females  who 
had  bastards)  is  repealed  by  50  Geo.  III.  c.  51,  s.  1,  which  enacts  "  that  in  cases  when  a 
woman  shall  have  a  bastard  child  which  may  be  chargeable  to  the  parish,  any  two  justices 
before  whom  such  woman  shall  be  brought  may  commit  her,  at  their  discretion,  to  the 
hoiyse  of  correction  in  their  district,  for  a  time  not  exceeding  twelve  calendar  months 
nor  less  than  six  weeks."  By  section  3,  upon  the  woman's  good  behaviour  during  her 
confinement,  any  two  justices  may  release  and  discharge  her  from  further  confinement. 
By  section  4,  justices  are  restrained  from  committing  any  woman  till  she  has  been 
delivered  one  month.  The  child  must  be  chargeable,  or  likely  to  become  so,  in  order  to 
authorize  a  conviction.   2  Nolan,  256.  3d  ed. — Ohittt. 
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properly  the  object  of  its  jurisdiction)  is  here  adopted  in  its  fall  extent  by  the 
Common  law,  and  is  held  to  be  a  part  of  the  law  of  the  land.  And  those  acts 
of  parliament  which  have  from  time  to  time  been  made  to  enforce  this  uni- 
versal law,  or  to  facilitate  the  execution  of  its  decisions,  are  not  to  be  con- 
sidered as  introductive  of  any  new  rule,  but  merely  as  declaratory  of  the  old 
fundamental  constitutions  of  the  kingdom,  without  which  it  must  cease  to  be  a 
part  of  the  civilized  world.  Thus,  in  mercantile  questions,  such  as  bills  of  ex- 
change and  the  like ;  in  all  marine  causes,  relating  to  freight,  average,  demur- 
rage, insurances,  bottomry,  and  others  of  a  similar  nature;  the  law-mer- 
chant,(df)  which  is  a  branch  of  the  law  of  nations,  is  regularly  and  constantly 
adhered  to.  So  too  in  all  disputes  relating  to  prizes,  to  shipwrecks,  to  hostages 
and  ransom-bills,  there  is  no  other  rule  of  decision  but  this  great  universal  law, 
collected  from  history  and  usage,  and  such  writers  of  all  nations  and  languages 
as  are  generally  apj)roved  and  allowed  of  ^ 

But  though  in  civil  transactions  and  questions  of  property  between  the  sub- 
jects of  different  states  the  law  of  nations  has  much  scope  and  extent  as 
adopted  by  the  law  of  England ;  yet  the  present  branch  of  our  inquiries  will 
*68 1  ^^^^  *within  a  narrow  compass,  as  offences  against  the  law  of  nations  can 
J  rarely  be  the  object  of  the  criminal  law  of  any  particular  state.  For 
offences  against  this  law  are  principally  incident  to  whole  states  or  nations :  in 
which  case  recourse  can  only  be  had  to  war,  which  is  an  appeal  to  the  God  of 
hosts  to  punish  such  infractions  of  public  faith  as  are  committed  by  one  inde- 
pendent people  against  another;  neither  state  having  any  superior  jurisdiction 
to  resort  to  upon  earth  for  justice.  But  where  the  individuals  of  any  state 
violate  this  general  law,  it  is  then  the  interest  as  well  as  duty  of  the  govern- 
ment under  which  they  live  to  animadvert  upon  them  with  becoming  severity, 
that  the  peace  of  the  world  may  be  maintained.  For  in  vain  would  nations  m 
their  collective  capacity  observe  these  universal  rules,  if  private  subjects  were 
at  liberty  to  break  them  at  their  own  discretion,  and  involve  the  two  states  in 
a  war.  It  is  therefore  incumbent  .upon  the  nation  injured,  first,  to  demand 
satisfaction  and  justice  to  be  done  on  the  offender  bv  the  state  to  which  he  be- 
longs; and,  if  that  be  refused  or  neglected,  the  sovereign  then  avows  himself  an 
ace  ^mplice  or  abettor  of  his  subject's  crime,  and  draws  upon  his  community 
the  calamities  of  foreign  war. 

The  principal  offences  against  the  law  of  nations,  animadverted  on  as  such 
by  the  municipal  laws  of  England,  are  of  three  kinds :  1.  Violation  of  safe-con- 
ducts; 2.  Infringement  of  the  rights  of  embassadors ;  and,  8.  Piracy.* 

I.  As  to  the  first,  violation  of  safe-conducts  or  passportSy  expressly  granted  by 
the  king  or  his  emba8sador8(e)  to  the  subjects  of  a  foreign  power  in  time  (tf  mu- 
tual war,  or  committing  acts  of  hostilities  against  such  as  are  in  amity,  league, 
or  truce  with  us,  who  are  here  under  a  general  implied  safe-conduct :  these  are 

{*)  See  book  L  p.  278.  (•)  Ibid.  p.  260. 

*  By  the  33  Geo.  III.  c.  66,  it  was  enacted  that  it  was  unlawful  for  any  of  his  m^yest^'s 
subjects  to  ransom,  or  enter  into  any  contract  for  ransoming,  any  ship  or  merchandise 
captured  by  an  enemy ;  and  that  all  contracts  and  securities  for  that  purpose,  without  the 
license  therein. mentioned,  were  absolutely  void;  and  that  every  person  who  entered 
into  such  a  contract  should  be  subject  to  a  penalty  of  500/. — Christian. 

*  Under  the  head  of  offences  against  the  law  of  naUons  in  the  United  States  Kr. 
Wharton  classes  the  accepting  and  exercising,  by  a  citizen,  a  commission  to  serre  a 
foreign  state  against  a  state  at  peace  with  the  United  States,  (Act  of  Congress,  April  20, 
1818,  s.  1,  3  Story's  Laws,  1694  f)  fitting  out  and  arming  within  the  limits  of  the  tjnited 
States  any  vessel  for  a  foreign  state  to  cruise  against  a  state  at  peace  with  the  Unitod 
States,  (ibid.  s.  3 ;)  increasing  or  assisting  within  the  United  States  any  force  of  anned 
vessels  of  a  foreign  state  at  war  with  a  state  with  which  the  United  States  are  at  peace, 
(ibid.  s.  5;)  setting  on  foot  within  the  United  States  any  militaiy  expedition  agamst  a 
state  at  peace  with  the  United  States,  (ibid.  s.  6 ;)  suing  forth  or  executing  any  writ  or 
process  against  any  foreign  minister  or  his  servants,  the  writs  being  also  declared  void, 
(Act  April  30,  1790,  ss.  25,  26,  1  Story,  88 ;)  and  violating  any  passport,  or  in  any  other 
way  infracting  the  law  of  nations  by  violence  to  an  amoassador  or  foreign  nunister  or 
tlieir  domestics.    Ibid.  s.  27.    Wharton's  Amer.  Crim.  Law,  130.— Sharswood, 
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breaches  of  the  public  faith,  without  the  preservation  of  which  there  can  be  no 
intercourse  or  commerce  between  one  nation  and  another :  and  such  offences 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a  just  ground  of  a 
national  war;  since  it  is  not  in  the, power  of  *the  foreign  prince  to  cause  rit^aq' 
justice  to  be  done  to  his  subjects  by  the  very  individual  delinquent,  but  *■ 
he  must  require  it  of  the  whole  community.  And  as,  during  the  continuance 
of  any  safe-conduct,  either  express  or  implied,  the  foreigner  is  under  the  pro- 
tection of  the  king  and  the  law,  and,  more  especially,  as  it  is  one  of  the  articles 
of  magna  charta(J)  that  foreign  merchants  should  be  entitled  to  safe-conduct 
and  security  throughout  the  kingdom,  there  is  no  question  but  that  any  viola- 
tion of  either  the  person  or  property  of  such  foi'eigner  may  be  punishea  by  in- 
dictment in  the  name  of  the  king,  whose  honour  is  more  particularly  engaged 
in  supporting  his  own  safe-conduct.  And,  when  this  malicious  rapacity  was  not 
confined  to  private  individuals,  but  broke  out  intb  general  hostilities,  by  the 
statute  2  Hen.  Y.  st.  1,  c.  6,  breaking  o^ truce  and  safe-conducts,  or  abetting  and 
receiving  the  truce-breakers,  was  (in  affirmance  and.  support  of  the  law  of  na- 
tions) declared  to  be  high  treason  against  the  crown  and  dignity  of  the  king, 
and  conservators  of  truce  and  safe-conducts  were  appointed  m  every  port,  and 
empowered  to  hear  and  determine  such  treasons  (when  committed  at  sea)  ac- 
cording to  the  antient  marine  law  then  practised  in  the  admiral's  court,  and, 
together  with  two  men  learned  in  the  law  of  the  land,  to  hear  and  determine 
according  to  that  law  the  same  treasons,  when  committed  within  the  body  of 
any  county.  Which  statute,  so  far  as  it  made  these  offences  amount  to  treason, 
was  suspended  by  14  Hen.  VI.  c.  8,  and  repealed  by  20  Hen.  VI.  c.  11,  but  re- 
vived by  29  Hen.  VI.  c.  2,  which  gave  the  san^e  powers  to  the  lord  chancellor, 
associated  with  either  of  the  chief  justices,  as  belonged  to  the  conservators  of 
truce  snd  their  assessors ;  and  enacted  that,  notwithstanding  the  party  be  con- 
victed of  treason,  the  injured  stranger  should  have  restitution  out  of  his  effects 
prior  to  any  claim  of  the  crown.  And  it  is  further  enacted,  by  the  statute  31 
Hen.  ^I.  c.  4,  that  if  any  of  the  king's  subjects  attempt  or  offend  upon  the  sea, 
or  in  any  port  within  the  king's  obeisance,  against  any  stranger  in  amity, 
league,  or  truce,  or  under  safe-conduct,  and  especially  by  attaching  "^^his  p^..^ 
person,  or  spoiling  him  or  robbing  him  of  his  goods,  the  lord  chancellor,  L 
with  any  of  the  justices  of  either  the  king's  bench  or  common  pleas,  may  cause 
full  restitution  and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  observed  that  the  suspending  and  repealing  acts  of  14  &  20  Hen. 
VL,  and  also  the  reviving  act  of  29  Hen.  VI.,  were  only  temporary,  so  that  it 
should  seem  that  after  the  expiration  of  them  all  the  statute  2  Hen.  Y.  continued 
in  foil  force ;  but  yet  it  is  considered  as  extinct  by  the  statute  14  Edw.  IV.  c.  4, 
which  revives  and  confirms  all  statutes  and  ordinances  made  before  the  acces- 
sion of  the  house  of  York  against  breakers  of  amities,  truces,  leagues,  and  safe- 
conducts,  with  an  express  excepMon  to  the  statute  of  2  Hen.  V.  But  (however 
that  may  be)  I  apprehend  it  was  finally  repealed  by  the  general  statutes  of  Edw. 
VI.  and  queen  Mary,  for  abolishing  new-created  treasons ;  though  Sir  Matthew 
Hale  seems  to  question  it  as  to  treasons  committed  on  the  sea.(^)  But  certainly 
the  statute  of  31  Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embassadors,  which  are  also  established  by  the  law  of 
nations,  and  are  therefore  matter  of  universal  concern,  they  have  formerly  been 
treated  of  at  large. (^)  It  may  here  be  sufficient  to  remark  that  the  common 
law  of  England  reeo^-^ises  them  in  their  full  extent  by  immediately  stopping 
all  legal  process,  sueo  out  through  the  ignorance  or  rashness  of  individuals, 
which  may  intrench  upon  the  immunities,  of  a  foreign  minister  or  any  of  his 
train.  And,  the  more  effectually  to  enforce  the  law  of  nations  in  this  respect, 
when  violated  through  wantonness  or  insolence,  it  is  declared,  by  the  statute  7 
Anne,  c.  12,  that  all  process  whereby  the  person  of  any  embassador,  or  of  his  do- 
mestic or  domestic  servant,  may  be  arrested,  or  his  goods  distrained  or  seized, 
shall  be  utterly  null  and  void;'  and  that  all  persons  prosecuting,  soliciting,  or 

(0  9  Hen.  in.  c.  30.    Soe  book  i. -page  260,  Ao.  («)  1  HuL  P.  G.  267.  (»)  See  book  i.  page  263. 

*  A  consul  18  not  a  pubQc  minister  within  the  act.  Ante,  3  book,  289.    The  party,  to 
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.  executing  such  process,  being  convicted,  by  confession  or  the  path  of  one  wit- 
*7n  ^®®^>  before  the  *lord  chancellor  and  .the  chief  justices,  or  any  two  of 
^  them,  shall  be  deemed  violators  of  the  laws  of  nations  and  disturbers  of 
the  public  repose,  and  shall  suffer  such  penalties  and  corporal  punishment  as 
the  said  judges,  or  any  two  of  them,  shall  tliink  fit.(0  Thus,  in  cases  of  extra- 
ordinary outrage,  for  which. the  law  hath  provided  no  special  penalty,  the  legis- 
lature hath  intrusted  to  the  three  principal  judges  of  the  kingdom  an  unlimited 
power  of  proportioning  the  punishment  to  the  crime. 

III.  Lastly,  the  crime  of  piracy,  or  robbery  and  depredation  upon  the  high 
seas,  is  an  offence  against  the  universal  law  of  society ;  a  pirate  being,  accord- 
ing to  Sir  Edward  Coke,(A:)  hostis  huniani  generis.  As  therefore  he  has  renounced 
ail  the  benefits  of  society  and  government,  and  has  reduced  himself  afresh  to 
the  savage  state  of  nature  by  declaring  war  against  all  mankind,  all  mankind 
must  declare  war  against  him :  so  that  every  community  hath  a  right,  by  the 
rule 'of  self-defence,  to  inflict  that  punishment  upon  him  which  every  individual 
would  in  a  state  of  nature  have  been  otherwise  entitled  to  do,  for  any  invasion 
of  his  person  or  personal  property.* 

By  the  antient  common  law,  piracy,  if  committed  by  a  subject,  was  held  to 
be  a  species  of  high  treason,  being  contrary  to  his  natural  allegiance,  and  by  an 
alien  to  be  felony  onlv;  but  now,  since  the  statute  of  treason,  25  Edw.  III.  c.  2, 
it  is  held  to  be  only  felony  in  a  subject.(/)  Formerly  it  was  only  cognizable  by 
the  admiralty  courts,  which  proceed  by  the  rules  of  the  civil  law.(m)  But  it 
being  inconsistent  with  the  liberties  of  the  nation  that  any  man's  life  should  be 
taken  away,  unless  by  the  judgment  of  his  peers  or  the  common  law  of  the  land, 
the  statute  28  Hen.  YIII.  c.  15  established  a  new  jurisdiction  for  this  purpose, 
which  proceeds  according  to  the  course  of  the  common  law,  and  of  wnich  we 
shall  say  more  hereafter. 

*72T  *The  offence  of  piracy,  by  common  law,  consists  in  committing  those 
-*  acts  of  robbery  and  depredation  upon  the  high  seas  which,  if  committed 
upon  land,  would  have  amounted  to  felony  there.(n)  But,  by  statute,  some 
other  offences  are  made  piracy  also :  as,  by  statute  11  &  12  W.  III.  c.  7,  if  any 
natural-born  subject  commits  any  act  of  hostility  upon  the  high  seas  against 
others  of  his  majesty's  subjects,  under  colour  of  a  commission  from  any  foreign 
power,  this,  though  it  would  only  be  an  act  of  war  in  an  alien,  shall  be  construed 
piracy  in  a  subject.  And,  further,  any  commander  or  other  seafaring  person 
Betraying  his  trust,  and  running  away  with  any  ship,  boat,  ordnance,  ammu- 
nition, or  goods,  or  yielding  them  up  voluntarily  to  a  pirate,  or  conspiring  to 
do  these  acts,  or  any  person  assaulting  the  commander  of  a  vessel  to  hinder  him 
from  fighting  in  detence  of  his  ship,  or  confining  him,  or  making  or  endeavour- 
ing to  make  a  revolt  on  board,  shall,  for  each  of  these  offences,  be  adjudged  a 

(i)  See  the  oocanton  of  making  this  statate,  book  L  page  (>)  nild. 

S55.  «»  -«.  *^  ?«)lHawk.P.C.08. 

(A)  8  lust  113.  («)  Ibid.  100. 

entitle  him  to  the  protection  of  the  act,  must  be  a  servant,  or  employed  in  the  amhassur 
dor's  house,  (3  B.  &  R.  25 ;)  and  a  servant  within  the  meaning  of  the  act  must  be  actually 
and  bond  fide  such  servant.  Tidd,  Prac.  8th  ed,  193.  4  Burr.  2016,  2017.  It  does  not 
matter  whether  the  servant  is  a  native  of  the  country  where  the  ambassador  resides,  or  a 
foreigner;  and  real  servants,  though  not  residing  with  the  ambassador,  are  within  the 
act.  2  Stra.  797.  3  Wils.  35.  1  B.  &  C.  663.  2  D.  &  R.  840,  S.  C.  But  if  the  servant  do 
not  reside  in  the  ambassador's  house,  and  have  goods  in  his  own  house  more  than  are 
necessary  for  his  convenience  as  such  servant,  they  are  not  within  the  protection  of  the 
act.  1  B.  A;  C.  554.  2  D.  &  R.  833,  S.  C.  The  servant's  name  must  be  registered  in  the 
secretary  of  state's  office,  and  transmitted  to  the  sheriff's  office,  to  support  a  proceeding 
against  the  sheriff  for  such  arrest.  1  Wils.  20,  and  sect.  5  of  the  statute.  Tida,  Prac.  8th 
ed.  194. — Chitty. 

*  On  the  subject  of  piracy  under  the  Constitution  of  the  United  States  and  acts  of  Con- 
gress, see  1  Kent's  Com.  183.  Wharton's  Amer.  Crim.  Law,  911.  Acts  of  Congress,  April 
30,  1790,  c.  9,  8.  8,  1  Story's  Laws,  84.  Act  March  3,  1819,  c.  76,  s.  5,  3  Story,  1739.  Act 
15  May,  1820,  c.  113,  s.  3,  3  Story,  1798.  United  States  vs.  Smith,  5  Wheaton,  153.  United 
States  vs.  Palmer,  3  Wheaton,  6lO.  United  States  vs.  Kepler,  1  Baldw.  15.  United  States 
i».  Klintock,  5  Wheat.  144.  United  States  vs.  Pirates,  ibid.  184.  United  States  vs.  Holmes, 
.bid.  412. — SuAitswoon. 
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pirate,  felon,  and  robber,  and  shall  suffer  death,  whether  he  be  principal  or 
merely  accessory  by  setting  forth  such  pirates,  or  abetting  them  before  the  fact, 
or  receiving  or  concealing  them  or  their  goods  after  it.  And  the  statute  4  Greo. 
1. 0. 11  expressly  excludes  the  principals  fh>m  the  benefit  of  clergy.  By  the 
statute  8  Geo.  I.  c.  24,  the  trading  with  known  pirates,  or  furnishing  them  with 
stores  or  ammunition,  of  fitting  out  any  vessel  for  that  purpose,  or  in  any  wise 
consulting,  combining,  confederating,  or  corresponding  with  them,  or  the  forcibly 
boarding  any  merchant  vessel,  though  without  seizing  or  carrying  her  oif,  and 
destroying  or  throwing  any  of  the  goods  overboard,  shall  be  deemed  piracy; 
and  such  accessories  to  piracy  as  are  described  by  the  statute  of  king  Williaia 
are  declared  to  be  principal  pirates,  and  all  parties  convicted  by  virtue  of  this 
act  are  made  felons  without  benefit  of  clergy.  By  the  same  statutes,  also,  (to 
encourage  the  defence  of  merchant  vessels  against  pirates,)  the  commanders  or 
seamen  wounded,  and  the  widows  of  such  seamen  as  are  slain,  in  any  piratical 
engagement,  shall  be  entitled  to  a. bounty,  to  *be  divided  among  them,  ^^.-o 
not  exceeding  one-fiftieth  part  of  the  value  of  the  cargo  on  board :  and  *- 
such  wounded  seamen  shall  oe  entitled  to  the  pension  of  the  Grreenwich  hospital, 
which  no  other  seamen  are,  except  only  such  as  have  served  in  a  ship  of  war. 
And  if  the  commander  shall  behave  cowardly  by  not  defending  the  ship,  if  she 
carries  guns  or  arms,  or  shall  discharge  the  mariners  from  fighting,  so  that  the 
ship  fal&  into  the  hands  of  pirates,  such  commander  shall  forfeit  all  his  wages, 
and  suffer  six  months'  imprisonmnent.'  Lastly,  by  statute  18  Geo.  II.  c.  30,  any 
natural-born  subject  or  denizen  who  in  time  of  war  shall  commit  hostilities  at 
sea  against  any  of  his  fellow-subiects,  or  shall  assist  an  enemy  on  that  element, 
is  liable  to  be  tried  and  convicted  as  a  pirate.* 

These  are  the  principal  cases  in  which  the  statute  law  of  England  interposes 
to  aid  and  enforce  the  law  of  nations  as  a  part  of  the  common  law,  by  inflicting 
an  adequate  punishment  upon  offences  agamst  that  universal  law  committed  by 
private  persons.  We  shall  proceed  in  the  next  chapter  to  consider  offences 
which  more  immediately  affect  the  sovereign  executive  power  of  our  own  par- 
ticular state,  or  the  king  and  government;  which  species  of  crime  branches 
itself  into  a  much  larger  extent  than  either  of  those  of  which  we  have  already 
treated. 

*In  the  oonstruction  of  the  common  law,  as  enlarged  by  the  statutes  mentioned  in  the 
text,  it  appears  that  for  mariners  to  seize  the  captain,  put  him  on  shore  against  his  will, 
a^4  afterwards  employ  the  ship  for  their  use,  is  piracy.  2  East,  PJ  C.  796.  And  embez- 
slmg  a  ship's  anchor  and  cable  is  piracy,  though  the  master  of  the  vessel  concur  in  it, 
and  though  the  object  is  to  defraud  the  underwriters,  not  the  insurers.  Buss.  &  E.  C.  (/. 
123.  Where  the  master  of  a  vessel  insured  the  ship  and  cargo,  landed  the  soods,  aisd, 
on  the  destruction  of  the  former,  protested  both  as  lost,  with  intent  to  defraud  the 
owners  and  insurers,  this  was  holden  to  be  a  mere  breach  of  trust,  and  no  felony,  because 
there  was  no  determination  of  the  special  authority  with  which  the  defendant  waa 
intrusted.    2  East,  P.  C.  776.    The  rules  as  to  larceny  will  here  apply.— Chitty. 

•See  2  Hawk.  P.  C.  pp.  305,  461-465,  480,  s.  1.  See  also  5  Geo.  IV.  c.  17,  6y  which 
dealing  in  slaves  on  the  nigh  seas,  4ec.  is  made  piracy  and  punishable  with  death.  See 
also  5  Geo.  TV.  c.  113,  s.  9,  and  Forbes  v«.  Cochrane,  3  D.  &  R.  679,  2  B.  &  C.  448,  on  the 
same  subject. 

The  9  Geo.  IV.  c.  31  repeals  so  much  of  the  22  &  23  Car.  II.  o.  11  "as  relates  to  aiif 
mariner  laying  violent  hands  on  his  commander  as  therein  mentioned.'^  See  also  9  Geo. 
IV.  c.  84.-^Chittt. 
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CHAPTBB  VI. 

OF  HIGH  TKEASON. 

Tub  third  general  division  of  crimes  consists  of  such  as  more  especially  affect 
the  supreme  executive  power^  or  the  kin^  and  his  government ;  which  amount 
either  to  a  total  renunciation  of  that  allegiance;  or  at  the  least  to  a  criminal 
neglect  of  that  duty  which  is  due  from  Qvery  subject  to  his  sovereign.  In  a 
former  part  of  these  commentarie8(a)  we  had  occasion  to  mention  the  nature 
of  allegiance  as  the  tie  or  ligamen  which  binds  every  subject  to  be  true  and  faith- 
ful to  his  sovereign  liege  lord  the  king,  in  return  for  that  protection  which  is 
afforded  him,  and  truth  and  faith  to  bear  of  life,  and  limb,  and  earthly  honour, 
and  not  to  know  or  hear  of  any  ill  intended  him  without  defending  him  there- 
from. And  this  allegiance,  we  may  remember,  was  distinguished  into  two 
species:  the  one  natural  and  perpetual,  which  is  inherent  only  in  natives  of  the 
king's  dominions ;  t^e  other  local  and  t^nporary,  which  is  incident  to  aliens 
also.  Every  offence,  therefore,  more  immediately  affecting  the  royal  person, 
his  crown  or  dignity,  is  in  some  degree  a  breach  of  this  duty  of  allegiance, 
whether  natural,  or  mnate,  or  local,  and  acquired  by  residence ;  and  these  may 
be  distin^ished  into  four  kinds:  1.  Treason;  2;  Felonies  injurious  to  the  king's 
prerogative;  3.  Prcemunire;  4.  Other  misprisions  and  contempts:  of  which  crimes 
the  first  and'principal  is  that  of  treason; 
^^^  ^        ^Treason,  proditio,  in  its  very  name  (which  is  borrowed  from  the  French) 

J  iijiports  a  betraying,  treachery,  or  breach  of  faith.  It  therefor©  happens 
only  between  allies,  saith  the  Mirror  :(b)  for  treason  is  indeed  a  general  appella- 
tion, made  use  of  by  the  law,  to  denote  not  only  offences  against  the  king  and 
government,  but  also  that  accumulation  of  guilt  which  arises  whenever  a  supe- 
rior reposes  a  confidence  in  a  subject  ot  inferior,  between  whom  and  himself 
there  subsists  a  natural,  a  civil,  or  even  a  ^iritual,  relation,  and  the  inferior  so 
abuses  that  confidence,  so  forgets  the  obligations  of  duty,  subjection,  and  alle- 
giance;^ as  to  destroy  the  life  of  any  such  superior  or  lord.(c)  This  is  looked 
upon  as  proceeding  from  the  same  principle  of  treachery  in  private  life  as  would 
have  ur^ed  him  wno  harbours  it  to  have  conspired  in  public  against  his  liege 
lord  and  sovereign,  and,  therefore,  for  a  wife  to  kill  her  lord  or  husband,  a  ser- 
vant his  lord  of  master,  and  an  ecclesiastic  his  lord  or  ordinary,  these,  being 
breaches  of  the  lower  allegiance  of  private  and  domestic  faith,  are  denominated 
petit  treasons.  But  when  disloyalty  so  rears  its  crest  as  to  attack  even  majesty 
itself,  it  is  called,  by  wa^  of  eminent  distinction,  high  treason,  alta  proditio; 
bein^  equivalent  to  the  crimen  Icesce  majestatis  of  the  Bomans,  as  61anvil((Q  de- 
nonunates  it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime  which  (considered  as  a  member  of  the  commu- 
nity) any  man  -can  possibly  commit,  it  ought  therefore  to  be  the  most  precisely 
ascertained.  For,  if  the  crime  of  high  treason  be  indeterminate,  this  alone 
(says  the  president  Montesquieu)  is  suflcient  to  make  any  government  dege- 
nerate into  arbitrary  power.(e)  And  yet,  by  the  antient  common  law,  there  was 
a  great  latitude  left  in  the  breast  of  the  judges  to  determine  what  was  treason, 
or  not  so :  whereby  the  creatures  of  tyrannical  princes  had  opportunity  to  create 
abundance  of  constructive  treasons ;  that  is,  to  raise,  by  forced  and  arbitrary 
*761     coi^structions,  offences  into  the  *crime  and  punishment  of  treason  which 

J  never  were  suspected  to  be  such.  Thus,  the  accroaching y  or  attempting 
to  exercise,  royal  power  (a  very  uncertain  charge)  was,  in  the  21  Edw.  III., 
held. to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly  assaulted  and  de- 
tained one  of  the  king's  subjects  till  he  paid  him  90i. :(/)  a  crime,  it  must  be 
owned,  well  deserving  of  punishment ;  but  which  seems  to  be  of  a  complexion 
very  different  from  that  of  treason.    Killing  the  king's  father,  or  brother,  or 
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even  his  messengery  has  also  fallen  under  the  same  denomination.(^)  The  latter 
of  which  is  almost  as  tyrannical  a  doctrine  as  that  of  the  imperial  constitution 
of  Arcadios  and  Konorins,  which  determines  that  any  attempts  or  designs 
against  the  ministers  of  the  prince  shall  be  trea6on.(A)  But,  however,  to  pre 
vent  the  inconveniences  which  began  to  arise  in  England  from  this  multitude  of 
constructive  treasons,  the  statute  25  Edw.  III.  c.  2  was  made ;  which  defines 
what  offences  only  for  the  future  should  be  held  to  be  treason :  in  like  manner 
as  the  lex  Julia  majestatis  among  the  Bomans,  promulged  by  Augustus  Casar, 
comprehended  all  the  antient  laws  that  had  before  been  enacted  to  punish  trans- 
gressors against  the  state.(i)^  This  statute  must  therefore  be  our  text  and 
guide,  in  order  to  examine  into  the  several  species  of  high  treason.  And  we 
shall  find  that  it  comprehends  all  kinds  of  high  treason  under  seveL  distinct 
branches. 

1.  ''When  a  man  doth  compass  or  imagine  the  death  of  our  lord  the  king,  of 
our  lady  his  queen,  or  of  their  eldest  son  and  heir."  Under  this  description  it 
is  held  that  a  queen  regnant  (shch  as  queen  Elizabeth  and  queen  Anne)  is  within 
the  words  of  the  act,  Ssing  invested  with  royal  power  and  entitled  to  the  alle- 
giance of  her  subjects  5(j)  but  the  husband  of  such  a  queen  is  not  comprised 
within  these  words,  *and  therefore  no  treason  can  be  committed  against  ^^^^ 
him.(*)  The  king  here  intended  is  the  king  in  possession,  without  any  '•  * 
respect  to  his  title ;  for  it  is  held  that  a  king  de  facto  and  not  de  jure,  or,  in  other 
words,  a  usurper  that  hath  ^ot  possession  of  the  throne,  is  a  king  within  the 
meaning  of  the  statute ;  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
administration  of  the  government  and  temporair  protection  of  the  public ;  and, 
therefore,  treasons  committed  against  Henry  VI.  were  punished  under  Edward 
lY.,  though  all  the  line  of  Lancaster  had  been  previously  declared  usurpers  by 
act  of  parliament.  But  the  most  rightful  heir  of  the  crown,  or  king  de  jure  and 
not  de  facto,  who  hath  never  had  plenary  possession  of  the  throne,  as  was  the 
case  of  the  house  of  York  during  the  three  reigns  of  the  line  of  Lancaster,  is 
not  a  king  within  this  statute  against  whom  treasons  may  be  committed.(Q 
And  a  very  sensible  writer  on  the  crown-law  carries  the  point  of  possession  so 
far  that  he  hold8(7n)  that  a  king  out  of  possession  is  so  far  from  having  any 
right  to  our  allegiance,  by  any  other  title  which  he  may  set  up  against  the  king 
in  bein^,  that  we  are  bound  by  the  duty  of  our  allegiance  to  resist  him.  A  doc- 
trine which  he  grounds  upon  the  statute  11  Hen.  Yil.  c.  1,  which  is  declaratory 
of  the  common  law,  and  pronounces  all  subjects  excused  from  any  penalty  or 
forfeiture  which  do  assist  and  obey  a  king  de  facto.  But,  in  truth,  this  seems 
to  be  confounding  all  notions  of  right  ana  wrong;  and  the  consequence  would 
be  that  when  Cromwell  had  murdered  the  elder  Charles,  and  usurped  the  power 
(though  not  the  name)  of  king,  the  people  were  bound  in  duty  to  hinder  the 
son's  restoration :  and  were  the  king  of  Poland  or  Morocco  to  invade  this 
kingdom,  and  by  any  means  to  get  possession  of  the  ci*own,  (a  term,  by  the  way, 

O  Britt.  0.  22.    1  Havk.  P.  C.  34.  trfpofe  fMJetkUU  retu,  gladto  ^riaiMir,  tenli  ^  mHntbui 

(*)  Qtt<  db  nen  virorum  t'StutHum,  qui  consiUU  d  oomU-     fi»co  nnttro  addictu.    CM.  9,  ?  ~ 
Urio  nodro  irOenuntf  temUorum  eUarn  (nam  el  wsi  pan        (*)  Grarln.  Orig.  1,  {  34. 


f  fio$tri  mni)  vd  cvju*  libet  pottremo,  qui  mUU{U        (/)1  Ual.  P.  C.  101. 
R.  eoffOaverit:  (eadam  enim  BtverUatt  vdtuntaUm        (*)3Iii8t.7.    1  Hal.  P.  G.  108. 
lodeKi,  ana  ^fMMm,  punirt  jura  tduerifU)  ipu  quidamf        0)  3  Inst.  T.   1  Hal.  P.  0.  lOi. 

(•)1  Hawk,  P.  0.36. 

^  The  provisions  of  this  act  are  confirmed  by  the  36  Geo.  III.  c.  7,  which  is  made  per- 
petual I37  the  57  GkK>.  III.  o.  6.  This  latter  statute  renders  the  law  of  high  treason  more 
dear  and  definite.  It  provides  that  if  any  one  within  the  realm,  or  without,  •shall  compass 
or  intend  death,  destruction,  or  any  bodily  harm  tending  thereto,  maiming  or  wounding, 
imprisonment  or  restraint,  of  his  mt^esty,  or  to  depose  him  from  the  style,  honour,  or 
kingly  name  of  the  imperial  crown  of  these  realms,  or  to  levy  war  against  him  within 
tbis  realm,  in  order  by  force  or  constraint  to  compel  him  to  change  his  measures  or 
counsels,  or  in  order  to  put  any  constraint  upon  or  intimidate  both  or  either  house  of 
parliament^  or  to  move  or  stir  any  foreigner  witn  force  to  invade  this  realm,  or  any  of 
nis  mi^'esty's  dominions,  and  such  compassing  or  intentions  shall  express  by  publishing 
any  printing  or  writing,  or  by  any  other  overt  act,  being  convicted  thereof  on  the  oaths 
of  two  witnesses  upon  trial,  or  otherwise,  by  due  course  of  law,  such  person  shall  be 
adjudged  a  traitor,  and  suffer  death  as  in  cases  of  high  treason. — Chitty. 
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of  very  loose  and  indistinct  signification,)  the  subject  would  be  bound  by  hie 
allegiance  to  fight  for  his  natural  prince  to-day,  and  by  the  same  duty  of  alle- 
giance to  fight  against  him  to-morrow.  The  true  distinction  seems  to  be  that 
*781  ^^®  statute  of  Henry  *the  Seventh  does  by  no  means  command  any  oppo- 
J  sition  to  a  king  de  jure;  but  eoacuses  the  obedience  paid  to  a  king  de  facto. 
When,  therefore,  a  usurper  is  in  possession  the  subject  is  eoccused  and  justified 
in  obeying  and  giving  him  assistance :  otherwise,  under  a  usurpation,  no  man 
could  be  safe,  if  the  lawful  prince  had  a  right  to  hang  him  for  obedience  to  the 
powers  in  being,  as  the  usurper  would  certainly  do  for  disobedience.  Nay, 
airther,  as  the  mass  of  people  are  imperfect  judges  of  title,  of  which  in  all  cases 
possession  is  primu  facie  evidence,  the  law  compels  no  man  to  yield  obedience 
to  that  prince  whose  right  is  by  want  of  possession  rendered  uncertain  and 
disputable,  till  Providence  shall  think  fit  to  interpose  in  his  &vour  and  decide 
the  ambiguous  claim :  and,  therefore,  till  he  is  entitled  to  such  allegiance  by 
possession,  no  treason  can  be  committed  against  him.  Lastly,  a  king  who  has 
resigned  his  crown,  such,  resignation  being  admitted  and  ratified  in  parliament, 
is,  according  to  Sir  Matthew  Hale,  no  longer  the  object  of  treason.(n)  -And  the 
same  reason  holds  in  case  a  king  abdicates  the  government,  or,  by  actions  sub- 
versive of  the  constitution,  virtually  renounces  the  authority  which  he  claims 
by  that  very  constitution ;  since,  as  was  formerly  observed,(o)  when  the  fact  of 
aodication  is  once  established  and  determined  by  the  proper  judges,  the  conse- 
quence necessarily  foUowsr  that  the  throne  is  thereby  vacant,  and  he  is  no  longer 
king. 

Let  us  next  see  what  is  a  compassing  or  imxigining  the  death  of  Hie  king,  &c. 
These  are  synonymous  terms,  the  word  compos  signifying  the  purpose  or  design 
of  the  mind  or  will,^;))  and  not,  as  in  common  speech,  the  carrying  such  design 
to  effect.(^)  And  tnerefore  an  accidental  stroke,  which  may  mortally  wound 
the  sovereign,  i>er  infortunium,  without  any  traitorous  intent,  is  no  treason:  as 
was  the  case  of  Sir  Walter  Tyrrel,  who,  by  the  command  of  kin^  William  Bufus, 
4,-Q  ^  ^shooting  at  a  hart,  the  arrow  glanced  against  a  tree,  and  killed  the  king 
-I  on  the  8pot.(r^  But,  as  this  compassing  or  imagining  is  an  act  of  the 
mind,  it  cannot  possibly  fall  under  any  judicial  cognizance,  unless  it  be  demon- 
strated by  some  open  or  overt  act.*  And  yet  the  tyrant  Dionysius  is  recorded(«) 
to  have  executed  a  subject  barely  for  dreaming  that  he  had  killed  him,  which 
was  held  of  sufficient  proof  that  he  had  thought  thereof  in  his  waking  hours. 
But  such  is  not  the  temper  of  the  English  law ;  and  therefore  in  this  and  the 
three  next  species  of  treason  it  is  necessary  that  there  appear  an  open  or  overt 
act  of  a  more  full  aiid  explicit  nature,  to  convict  the  traitor  upon.  The  statute 
expressly  requires  that  the  accused  "  be  thereof  upon  sufficient  proof  attainted 
of  some  open  act  by  men  of  his  own  condition."  Thus,  to  provide  weapons  or 
Ammunition  for  the  purpose  of  killing  the  king,  is  held  to  oe  a  palpable  overt 
act  of  treason  in  imagining  his  death.(t)  To  conspire  to  imprison  tne  king  by 
force,  and  move  towards  it  oy  assembling  company,  is  an  overt  act  of  compass- 

<«)lHaLP.ai04.  (t)  1  HaL  P.  a  107. 

{•)  Book  L  p.  212.  (r)  8  Inst.  «. 

(p)  By  the  andent  law,  oompaviinff  or  inteDding  the  death  m  PlutarBfa,  At  vU. 

of  any  man,  demonstrated  by  some  evident  Act,  wtia  equally  (0  ^  ~ 
penal  as  homicide  itadf.   8  Inst.  6. 


IIntt.12. 


'  In  the  case  of  the  regicides,  the  indictment  charged  that  they  did  traitorously  com- 
pass and  imagine  the  death  of  the  king.  And  the  taking  off  hia  head  was  laid,  among  > 
others,  as  an  overt  act  of  compassing.  And  the  person  who  was  supjposed  to  have  given 
the  stroke  was  convicted  on  the  same  indictment.  For  the  compaasmg  is  considered  m 
the  treason,  the  overt  acts  as  the  means  made  use  of  to  effectuate  the  intentions  of  the 
heart.  And  in  every  indictment  for  this  species  of  treason,  and  indeed  for  levying  war, 
or  adhering  to  the  king's  enemies,  an  overt  act  must  be  alleged  and  proved.  For  the 
oyert  act  is  the  charge,  to  which  the  prisoner  must  apply  his  defence.  But  it  is  not 
necessary  that  the  whole  of  the  evidence  intended  to  be  given  should  be  set  forth:  the 
common  law  never  required  this  exactness,  nor  doth  the  statute  of  king  William  require 
it.  It  is  sufficient  that  the  charge  be  reduced  to  a  reasonable  certainty,  so  that  the  de- 
fendant may  be  apprized  of  the  nature  of  it  and  prepared  to  give  an  answer  to  it.   Fost. 

194.-^HRI8TIAN. 
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ing  the  king's  death  ;(u)  for  all  force  used  to  the  person  of  the  king  in  its  con- 
sequence may  tend  to  his  death,  and  is  a  strong  presumption  of  something  worse 
intended  than  the  present  force,  by  such  as  have  so  far  thrown  off  their  bounden 
duty  to  their  sovereign;  it  being  an  old  observation,  that  there  is  generally  but 
a  short  interval  between  the  prisons  and  the  graves  of  princes.  There  is  no 
question,  also,  but  that  taking  any  measures  to  render  such  treasonable  purposes 
effectual,  as  assembling  and  consulting  on  the  means  to  kill  the  king,  is  a  suffi- 
cient overt  act  of  high  treason.(tt?)' 

How  far  mere  XDordSy  spoken  bv  an  individual,  and  not  relative  to  any  treason- 
able act  or  design  then  in  agitation,  shall  amount  to  treason,  has  been  formerlv 
matter  of  doubt.  We  have  two  instances  in  the  reign  of  Edward  the  Fourth 
*of  persons  executed  for  treasonable  words:  the  one  a  citizen  of  London,  p^g^ 
who  said  he  would  make  his  son  heir  of  the  crown,  being  the  sign  of  the  *■ 
house  in  which  he  lived ;  the  other  a  gentleman,  whose  favourite  buck  the  king 
killed  in  hunting,  whereupon  he  wished  it,  horns  and  all,  in  the  kind's  belly.* 
These  were  esteemed  hard  cases;  and  the  chief  justice  Markham  rather  chose 
to  leave  his  place  than  assent  to  the  latter  juagment.(a;)  But  now  it  seems 
clearly  to  be  agreed  that,  by  the  common  law  and  the  statute  of  Edward  III., 
words  spoken  amount  to  onlv  a  high  misdemeanour,  and  no  treason.  For  they 
may  be  spoken  in  heat,  without  any  intention,  or  be  mistaken,  perverted,  or 
mis-remembered  by  the  hearers ;  their  meaning  depends  always  on  their  con- 
nection with  other  words  and  things ;  they  may  signify  differently,  even  accord- 
ing to  the  tone  of  voice  with  which  they  are  delivered ;  and  sometimes  silence 
iteelf  is  inore  expressive  than  any  discourse.  As,  therefore,  there  can  be  nothing 
mor^  equivocal  and  ambiguous  than  words,  it  would  indeed  be  unreasonable  to 
make  them  amount  to  high  treason.    And  accordingly,  in  4  Car.  I.,  on  a  refer- 

(•)  1  HaL  P.  G.  lOd.  (•)  1  Hal.  P.  C.  115. 

(••)1  Hawk.  P.  a  88.    lHaLP.ail9. 

— . '    '       ■     '       '■    ■  I     ■   '      t  ■--.,,, 

'  This  subject  is  so  ably  explained  by  Mr.  Justice  Foster  in  his  first  discourse  on  high 
treason  that  it  may  be  useful  to  annex  here  two  of  his  sections: — ''In  the  case  of  the 
king  the  statute  of  treasons  hath,  with  great  propriety,  retained  the  rule  voluntas  pro  facto. 
The  principle  upon  which  this  is  founded  is  too  obvious  to  need  much  enlargement. 
The  king  is  considered  as  the  head  of  the  body-politic,  and  the  members  of  that  body 
are  considered  as  united  and  kept  together  by  a  political  union  with  him  and  with  each 
other.  His  life  cannot,  in  the  ordinary  course  of  things,  be  taken  away  by  treasonable 
practices  without  involving  a  whole  nation  in  blood  and  confusion ;  consequently  every 
stroke  levelled  at  his  person  is,  in  the  ordinary  course  of  things,  levelled  at  the  public 
tranquillity.  The  law,  therefore,  tendereth  the  safety  of  the  king  with  an  anxious  con- 
cern, and,  if  I  may  use  the  expression,  with  a  concern  bordering  upon  jealousy.  It  con- 
sidereth  the  wicked  imaginations  of  the  heart  in  the  same  degree  of  guilt  as  if  carried 
into  actual  execution  from  the  moment  measures  appear  to  have  been  taken  to  render 
them  effectual ;  and  therefore,  if  conspirators  meet  and  consult  how  to  kill  the  king, 
though  they  do  not  then  fall  upon  any  scheme  for  that  purpose,  this  is  an  overt  act  of 
compassing  his  death :  and  so  are  all  means  made  use  of,  be  it  advice,  persuasion,  or  com- 
mand, to  incite  or  encourage  others  to  commit  the  fact  or  join  in  the  attempt ;  and  every 
person  who  but  assenteth  to  any  overtures  for  that  purpose  will  be  involved  in  the  same 
gnilt. 

"  The  care  the  law  hath  taken  for  the  personal  safety  of  the  king  is  not  confined  to 
actions  or  attempts  of  the  more  fia^tious  kind,  to  assassination  or  poison,  or  other 
attempts  directly  and  immediately  aiming  at  his  life.  It  is  extended  to  every  thing 
^rilfuliy  and  deliberately  done  or  attempt^  whereby  his  life  may  be  endangered ;  ancl 
therefore  the  entering  into  measures  for  deposing  or  imprisoning  him,  or  to  get  his 
person  into  the  power  of  the  conspirators,  these  ofiSnces  are  overt  acts  of  treason  within 
this  branch  of  the  statute ;  for  experience  has  shown  that  between  the  prisons  and  the 
graves  of  princes  the  distance  is  very  small."    Fost.  194. 

This  was  the  species  of  treason  with  which  the  state-prisoners  were  charged  who  were 
tried  in  1794;  and  the  question,  as  stated  by  the  court  tor  the  jury  to  try,  was,  Whether 
their  measures  had  been  entered  into  with  an  intent  to  subvert  the  monarchy  and  to 
depose  the  king?    See  Hardy's  Trial.— Ohittt. 

*  There  was  even  a  refinement  and  degree  of  subtlety  in  the  cruelty  of  that  case,  for  he 
wished  it,  hom^  and  all,  in  the  belly  of  him  who  counselled  the  king  to  kill  it ;  and,  as 
the  king  killed  it  of  his  own  accora,  or  was  his  own  counsellor,  it  was  held  to  be  a  treft- 
lonaVe  wish  against  the  king  himself.    1  Hal.  P.  C.  115. — Ch&istiak. 
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ence  to  all  the  judges  concerning  some  very  atrociotiB  words  spoken  V>j  one 
Pyne^  they  certified  to  the  king  ^'that  though  the  words  were  as  wicked  a«! 
might  be,  yet  they  were  no  treason;  for,  unless  it  he  by  some  particular  statute, 
no  words  will  be  treason.'!(y)^  If  the  words  be  set  down  in  writing,  it  argues 
more  deliberate  intention :  and  it  has  been  held  that  writing  is  an  overt  act  of 
treason ;  for  scribere  est  agere.  But  even  in  this  case  the  bare  words  are  not  the 
treason,  but  the  deliberate  act  of  writing  them.  And  such  writing,  though  un- 
published, has,  in  some  arbitrary  reigns,  convicted  its  author  of  treason  ^  par- 
tic.ularly  in  the  cases  of  one  Peachum,  a  clergyman,  for  treasonable  passages  in 
a  sermon  never  preached,(^)  and  of  Algernon  Sydney,  for  some  papers  found  in 
his  closet,  which,  had  they  been  plainfy  relative  to  any  previous  formed  design 
of  dethroning  or  murdering  the  kin^,  might  doubtless  have  been  properly  read 
*81 1  ^^  evidence  as  overt  "i^acts  of  tnat  treason  which  was  specially  laid  in  the 
-»  indictment/a)  But  being  merely  speculative,  without  any  intention  (bo 
far  as  appeared)  oi  making  any  public  use  of  them,  the  convicting  the  authors 
of  treason  upon  such  an  insufficient  foundation  has  been  universally  disapproved. 
Peachum  was  therefore  pardoned ;  and  though  Sydney,  indeed,  was  executed, 
yet  it  was  to  the  general  discontent  of  the  nation,  and  his  attainder  was  after- 
wards reversed  by  parliament.  There  was  then  no  manner  of  doubt  but  that 
the  publication  of  such  a  treasonable  writing  was  a  sufficient  overt  act  of  treason 
at  the  common  law;(6)  though  of  late  even  that  has  been  questioned. 

2.  The  second  species  of  treason  is,  '^  if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the  king's  eldest  son  and 
heir.^'  By  the  king's  <!ompanion  is  meant  his  wife ;  apd  by  violation  is  under- 
stood carnal  knowledge,  as  well  without  force  as  with  it:  and  this  is  hi^h  treason 
in  both  parties,  if  both  be  consenting,  as  some  of  the  wives  of  Henry  Uke  Eighth 
by  fatal  experience  evinced.  The  plain  intention  of  this  law  is  to  guard  tlie 
blood  royal  from  any  suspicion  of  bastardy,  whereby  the  succession  to  the  crown 
might  be  rendered  dubious :  and,  therefore,  when  this  reason  ceases  the  law 
ceases  with  it ;  for  to  violate  a  queen  or  princess  dowager  is  held  to  be  no  trea- 
son,(c/  in  like  manner  as,  by  the  feodal  law,  it  was  a  felony,  and  attended  with 
a  forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife  or  daughter  of  his  lord,((f) 
but  not  so  if  he  only  vitiated  his  widow, (e) 

3.  The  third  species  of  treason  is,  "if  a  man  do  levy  war  against  our  lord  the 
king,  in  his  realm."  And  this  may  be  done  by  taking  arms,  not  only  to  de- 
throne the  king,  but  under  pretence  to  reform  religion  or  the  laws,  or  to  remove 
evil  counsellors,  or  other  grievances,  whether  real  or  pretended.(/)*  For  the 
*821    ^^  ^^^  ^^^  neither  can  it,  permit  *any  private  naan,  or  set  of  men,  to 

^    interfere  forcibly  in  matters  of  such  high  importance,  especially  as  it  has 

(V)  Oro.  Oir.  12ft.  («)  3  iMt  9. 

(■)  Ibid.  (rf)  Fiud.  L  1, 1 6. 

(•)  Foster,  108.  (•)  Ibid.  1 21. 

(•)  1  Hal.  P.  C.  118.  1  Hawk.  P.  a  88.  J/)  1  Hawk.  P.  a  87. 


^This  subject  is  Mly  and  ably  discussed  by  Mr.  J.  Foster,  who  maintains  that  worcU 
alone  cannot  amount  to  an  overt  act  of  treason ;  but  if  they  are  attended  or  followed  by 
a  consultation,  meeting,  or  any  act,  then  they  will  be  evidence  or  a  confession  of  the 
intent  of  such  consultation,  meeting,  or  act ;  and  he  concludes  that  "  loose  words,  not 
relative  to  &ct8,  are  at  the  worst  no  more  than  bare  indications  of  the  malignity  of  the 
heart."   Fost.  202,  el  seq. — Christian. 

*  But  the  instances  specified  in  the  statute  do  not  prove  much  consistency  in  the  appli- 
cation of  this  reason ;  for  there  is  no  protection  given  to  the  wives  of  the  younger  sons  of 
the  king,  though  their  issue  must  inherit  the  crown  before  the  issue  of  the  king's  eldest 
daughter ;  and  her  -chastity  is  only  inviolable  before  marriage,  whilst  her  children  would 
be  clearly  illegitimate. 

Before  the  25  £dw.  III.  it  was  held  to  be  high  treason  not  only  to  violate  the  wife  and 
daughters  of  the  king,  but  also  the  nurses  of  his  children,  les  noriees  de  lour  a\fantz*  Britt. 
c.  •  8. — Christian. 

^  Lord  Mansfield  declared,  upon  the  trial  of  lord  George  Gordon,  that  it  was  theunaai- 
mouB  opinion  of  the  court  that  an  attempt,  by  intimidation  and  violenoe,  to  force  the 
repeal  of  a  law  was  a  levying  war  against  the  king,  and  high  treason.   Doug.  570.— 
Christiait. 
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established  a  snfBcient  power  for  these  purposes  in  the  high  court  of  parliament; 
neither  does  the  constitution  justify  any  private  or  particular  resistance  for  pri- 
vate  or  particular  grievant^es,  though  in  cases  of  national  oppression  the  nation 
has  very  justifiably  risen  as  one  man  to  vindicate  the  ori^nal  contract  subsist- 
ing between  the  king  and  his  people.  To  resist  the  king's  forces  by  defending 
a  castle  against  them,  is  a  levying  of  war ;  and  so  is  an  insurrection  with  an 
avowed  design  to  pull  down  all  enclosures,  aU  brothels,  and  the  like :  the  univer- 
sality of  the  design  making  it  a  rebellion  against  the  state,  an  usurpation  of  the 
powers  of  government,  and  an  insolent  invasion  of  the  king's  authority.(<7)  But 
a  tumult,  with  a  view  to  pull  down  a  particular  house,  or  lay  open  a  particular 
enclosure,  amounts  at  most  to  a  riot,  this  being  no  general  defiance  of  public 
government.  So,  if-  two  subjects  quarrel,  and  levy  war  against  each  other,  (in 
that  spirit  oi  private  war  which  prevailed  all  over  Europe(X)  in  the  early  feoaal 
times,)  it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it  happened 
between  the  earls  of  Hereford  and  Gloster,  in  20  Edw.  I.,  who  raised  each  a 
little  army,  and  committed  outrages  upon  each  other's  lands,  burning  houses, 
attended  with  the  loss  of  many  lives :  yet  this  was  held  to  be  no  high  treason, 
but  only  a  great  misdemeanour.(t)  A  bare  conspiracy  to  levy  war  does  not 
amount  to  this  species  of  treason;  but  0f  particularly  pointed  at  the  person  of 
the  kin^,  or  his  government)  it  falls  within  the  first,  of  compassing  or  imagin- 
ing the  King's  death.(/f) 

4.  "If  a  man  be  adherent  to  the  king's  enemies  in  his  realm,  giving  to  them 
aid  and  Comfort  in  the  realm  or  elsewhere/'  he  is  also  declared  guilty  of  high 
treason.  This  must  likewise  be  proved  by  some  overt  act,  as  by  giving  them 
intelligence,^  by  sending  them  provisions,  by  selling  them  arms,  by  treache- 
rously surrendering  a  fortress,  or  the  ^\ike.(l)  By  enemies  are  here  r-^^n 
understood  the  subjects  of  foreign  powers  with  whom  we  are  at  open  »■ 
war.  As  to  foreign  pirates  or  robbers,  who  may  happen  to  invade  our  coasts 
without  any  open  hostilities  between  their  nation  and  our  own,  and  without 
any  commission  from  any  prince  or  state  at  enmity  with  the  crcwn  of  Great 
Britain,  the  giving  them  any  assistance  is  also  clearly  treason,  either  in  the 
light  of  adhering  to  the  pubhc  enemies  of  the  king  and  kingdom,(7/i)  or  else  in 
that  of  levying  war  against  his  majesty.  And,  most  indisputably,  the  same  acts 
of  adherence  or  aid  which  (when  applied  to  foreign  enemies)  will  constitute 
treason  under  this  branch  of  the  statute  will  (when  afforded  to  our  own  fellow- 
subjects  in  actual  rebellion  at  home)  amount  to  high  treason  under  the  descrip- 
tion of  levying  war  against  the  king.(n)  But  to  relieve  a  rebel  fled  out  of  the 
kingdom  is  no  treason ;  for  the  statute  is  taken  strictly,  and  a  rebel  is  not  an 
enemy;  an  enemy  being  always  the  subject  of  some  foreign  prince,  and  one  who 
owes  no  allegiance  to  the  crown  of  England,  (o)  And  ir  a  person  be  under 
circumstances  of  actual  force  and  constraint,  through  a  well-grounded  appre- 
hension of  injury  to  his  life  or  person,  this  fear  or  compulsion  will  excuse  his 
even  joining  with  either  rebels  or  enemies  in  the  kingdom,  provided  he  leaves 
them  whenever  he  hath  a  safe  opportuhity.(j))' 

(#)  1  HaL  P.  C.  182.  (••)  Forter,  219. 

(*)Robert8on,Ch.V.i.46,28e.  (•)  Ibid.  316. 

?i)  1  Hal.  P.  C.  186.  (•)  1  Hawk.  P.  a  88. 

(*)3IiiBt9.   Foster,  211, 213.  ^)  Fbfter,  216. 
(0  3  Inst.  10. 

^  Sending  intelligence  to  the  enemy  of  the  deBtinations  and  designs  of  this  kingdom,  in 
order  to  assist  them  in  their  operations  against  us  or  in  defende  of  themselyes,  is  high 
treaaon,  although  such  oorrespondence  should  be  intercepted.  Dr.  Hensey's  case,  1  Burr. 
650.  The  same  doctrine  was  held  by  lord  Kenyon  and  the  court  in  the  case  of  William 
Stone,  who  was  tried  at  the  bar  of  the  court  of  King's  Bench  in  Hilary  Term,  1796.  In 
that  case  it  was  held  that  sending  a  paper  to  the  enemy,  though  it  was  afterwards  inter 
oeptod,  containing  advioe  not  to  invade  this  country,  if  sent  with  the  intention  of  assist- 
ing their  councils  in  their  conduct  and  in  the  prosecution  of  the  war,  was  high  treason. 
6  T.  R.  627.— Christian. 

•  "Treason  against  the  United  States  shall  consist  only  in  levying  war  against  them,  or 
in  adhering  to  their  enemies,  giving  them  aid  and  comfort.    No  person  shall  be  ooor 
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5.  "If  a  man  counterfeits  the  king's  great  or  privy  seal,"  this  is  also  high 
traason.  But  if  a  man  take  wax  bearing  the  impression  of  the  great  seal  off 
from  one  patent,  and  fixes  it  to  another,  this  is  held  to  be  only  an  abuse  of  the 

victed  of  troason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act  or  on 
confession  in  open  court.''    Cqnst.  U.  S.  art.  iii.  s.  3,  pi.  1. 

If  any  person  or  persons  owing  allegiance  to  the  United  States  of  America  shall  levy 
war  against  them,  or  shall  adhere  to  their  enemies,  giving  them  aid  and  comfort  within 
the  lilted  States  or  elsewhere,  and  shall  be  convicted  on  confession  in  open  court,  or 
on  the  testimony  of  two  witnesses  to  the  same  overt  act  of  treason  whereof  he  or  they 
shall  stand  indicted,  such  person  or  persons  shall  be  acyudged  guilty  of  treason  against 
the  United  States,  and  shall  suffer  death.    Act  April  20,  1790,  s.  1,  1  Story's  Laws,  83. 

However  flagitious  may  be  the  crime  of  conspirmg  to  subvert  by  force  the  government 
of  the  country,  such  conspiracy  is  not  treason.  To  conspire  to  levy  war,  and  actually  to 
levy  war,  are  distinct  offences.  The  first  must  be  brought  into  open  action  by  the  assem- 
blage of  men  for  a  purpose  treasonable  in  itself,  or  the  fact  of  levying  war  cannot  have 
been  committed.  If  war  be  actually  levied, — that  is,  if  a  body  of  men  be  actually  assem- 
bled for  the  purpose  of  effecting  by  force  a  treasonable  pui^ose, — ^all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the*  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are  to  be  considered  as  traitors.  But  there 
must  be  an  actual  assembline  of  men  for  the  treasonable  purpose  to  constitute  a  levying 
of  war.  Rx  parte  Bollman,  4  Cranch,  126.  United  States  vs.  Burr,  ibid.  469.  People  vs. 
Lynch,  1  Johns.  553. 

Levying  war  is  direct  where  the  war  is  levied  directly  against  the  government  with 
intent  to  overthrow  it ;  canetructivey  where  it  is  levied  for  the  purpose  of  producing  changes 
of  a  public  and  general  nature  by  an  armed  force.  Foster,  211.  If  a  body  of  men  con- 
spire and  meditate  an  insurrection  to  resist  or  oppose  the  execution  of  any  statute  of  the 
United  States  by  force,  they  are  only  guilty  of  a  high  misdemeanour ;  but  if  they  proceed 
to  carry  such  an  intention  into  execution  by  force,  they  are  then  guilty  of  treason  by 
levying  war.  United  States  w.  Mitchell,  2  ball.  348.  To  march  in  arms  with  a  force 
marshalled  and  arrayed,  committing  acts  of  violence  and  devastartion,  in  order  to  compel 
the  resignation  of  a  public  officer  and  thereby  render  ineffective  an  act  of  Congress,  is 
.  high  treason,  (Ibid.  United  States  vs,  Vigols,  2  Ball.  246 ;)  but  an  insurrection  to  accom- 
plish some  private  or  particular  purpose,  as  to  deliver  one  or  more  particular  persons  out 
of  prison,  to  compel  a  particular  officer  to  resign,  to  resist  or  evade  the  revenue-laws  by 
smuggling  goods,  is  not  treason.    United  States  vs.  Hanway,  2  Wall.  Jr.  144. 

The  same  principle  is  to  be  applied  in  construing  the  phrase  adhering  to  the  enemies  (^thi 
UnUed  StaUs  as  is  adopted  in  the  internretation  of  the  phrase  levying  war.  Both  were 
taken  from  the  same  English  statute;  and  the  rule  laid  down  by  Marshall,  C.  J.,  in  Burr's 
case,  that  the  common-law  definitions  were  to  be  considered  as  authoritative,  bears 
equally  on  either.  Under  the  English  statute,  every  assistance  yielded  by  a  citizen  to 
the  enemies  of  the  government  under  which  he  lives,  unless  given  from  a  well-grounded 
apprehension  of  immediate  death  in  case  of  a  refusal,  is  hi^h  treason  within  this  branch 
of  the  statute.  Therefore  if  citizens  of  the  United  States  join  public  enepiies  in  acts  of 
hostility  against  this  country,  or  even  against  its  allies,  or  deliver  up  its  castles,  forts,  or 
ships  of  war  to  its  enemies  through  treachery  or  in  combination  with  them,  or  join  the 
enemy's  forces,  although  no  acts  of  hostility  be  committed  by  them,  or  raise  troops  for 
the  enemy,  or  supply  them  with  money,  arms,  or  intelligence,  although  such  money, 
intelligence,  &c  be  intercepted  and  never  reach  them,  and  delivering  up  prisoners  and 
deserters  to  the  enemy,  are  cases  of  adhering  to  the  enemies  of  the  Unites!  States,  giving 
them  aid  and  comfort.  Wharton's  Amer.  Grim.  Law,  886.  United  States  ve,  Hodges,  2 
Dall.  87.    Resp.  m.  McCarty,  ibid.  87. 

Where  an  indictment  fqr  treason  in  adhering  to  the  enemy  charged  the  defendant 
with  going  from  the  British  squadron  to  the  State  of  Delaware,  with  intent  to  procure 
provisions  for  the  squadron,  it  was  held  that  this  did  not  amount  to  treason,  as  this 
conduct  rested  in  intention,  which  is  not  punishable  by  our  laws.  It  would  be  otherwise 
if  a  person  had  carried  provisions  towards  the  enemy,  with  intent  to  supply  him,  though 
that  intention  should  be  defeated.  If  the  intention  of  the  defendant  had  been  to  pro- 
cure provisions  for  the  enemy,  by  uniting  with  him  in  hostilities  against  the  citiiens  of 
the  United  States,  his  progressing  towards  the  shore  would  have  been  an  overt  act  of 
adhering  to  the  enemy,  though  no  other  act  was  committed.  The  United  States  w. 
Pryor,  3  Wash.  C.  C.  Rep.  234. 

But  when  the  supreme  authority  is  not  able  to  afford  the  citizen  protection,  he  may 
enter  into  an  agreement  of  neutrality  With  a  public  enemy.  Miller  w.  Resolution,  2  Dall. 
10.  In  civil  wars  every  man  chooses  his  party ;  but  senerally  that  side  which  prevails 
arrogates  the  right  of  treating  those  who  are  vanquisned  as  rebels.  The  voice  of  the 
minority  must  be  conclusive  as  to  the  adoption  of  a  new  system ;  but  all  the  writers  agret 
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seal,  and  not  a  counterfeiting  of  it ;  as  was  the  ease  of  a  certain  chaplain  who 
in  such  manner  framed  a  dispensation  for  non-residence.  But  the  knavish 
artifice  of  a  lawyer  much  exceeded  this  of  the  divine.  One  of  the  clerks  in 
chancery  glued  together  two  pieces  of  parchment,  on  the  uppermost  of  which 
he  wrote  a  patent,  to  which  he  regularly  obtained  the  great  seal,  the  label  going 
through  both  the  skins.  He  *then  dissolved  the  cement,  and  taking  off  ^^r.. 
the  written  patent,  on  the  blank  skin  wrote  a  fresh  patent  of  a  different  ^ 
import  from  the  fonner,  and  published  it  as  true.  This  was  held  no  counter- 
feiting of  the  great  seal,  but  only  a  great  misprision ;  and  Sir  Edward  Coke(^) 
mentions  it  with  some  indignation  that  the  party  was  living  at  that  day. 

6.  The  sixth  species  of  treason  under  this  statute  is,  "if  a  man  counterfeit 
the  king's  money,  and  if  a  man  bring  false  money  into  the  realm  counterfeit  to 
the  money  of  England,  knowing  the  monety  to  be  false,  to  merchandise  and 
make  payment  withal."  As  to  the  first  branch,  coimterfeiting  the  king's 
money ;  this  is  treason,  whether  the  false  money  be  uttered  in  payment  or  not. 
Also,  if  the  king's  own  minters  alter  the  standard  or  alloy  established  by  law, 
it  is  treason.  But  gold  and  silver  money  only  are  held  to  be  within  the  sta- 
tate,(ry^  With  regard  likewise  to  the  second  branch,  importing  fpreign  coun- 
terfeit money  in  order  to  utter  it  here;  it  is  held  that  uttering  it,  without 
importing  it,  is  not  within  the  statute.(5)  But  of  this  we  shall  presently 
say  more. 

7.  The  last  species  of  treason  ascertained  by  the  statute  is,  "  if  a  man  slay 
the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the  other, 
iustices  in  eyre,  or  justices  of  assize,  and  all  other  justices  assimed  to  hear  and 
determine,  being  in  their  places  doing  their  offices."  These  high  magistrates^ 
as  they  represent  the  king's  majesty  during  the  execution  of  Sieir  offices,  are 
therefore  for*  the  time  equally  regarded  by  the  law.  But  this  statute  extends 
only  to  the  actual  killing  of  them,  and  not  wounding  or  a  bare  attempt  to  kill 
them.  It  extends  also  only  to  the  officers  therein  specified ;  and  therefore  the 
barons  of  exchequer,  as  such,  are  not  within  the  protection  of  this  act  :(t^  but 
the  lord  keeper  or  commissioners  of  the  great  seal  now  seem  to  be  witnm  it, 
by  virtue  of  the  statutes  5  Eliz.  c.  18,  and  1  W.  and  M.  c.  21." 

(f)8lMtlft, 01H>wk.P.a42.  (•}n>id.43.  (•)!  JUL  V.CXI. 

that  the  minority  have,  individually,  an  unrestrainable  right  to  remove  with  their  pro 
perty  into  another  country ;  that  a  reasonable  time  for  that  purpose  ought  to  be  allowed ; 
and,  in  short,  that  none  are  subjects  of  the  adopted  government  who  have  not  freely 
assented  to  it.  Besp.  vs.  Chapman,  1  Dall.  58.  See  Kcflvain  vs.  Coxe's  Lessee,  2  Cranch. 
279.  4  ibid.  209.  Inglis  v«.  The  Trustees  of  the  Sailor's  Snug  Harbour,  3  Peters,  99.— 
8hakswood. 

"The  moneys  charged  to  be  counterfeited  must  resemble  the  true  and  lawful  eoin, 
but  this  resemblance  is  a  mere  matter  of  fact,  of  which  the  jury  are  to  judge  upon  the 
eridenoe  before  them, — the  rule  bein^  that  the  resemblance  need  not  be  perfect,  but 
such  as  may  in  circulation  ordinarily  impose  u{>on  the  world.  Thus,  a  counterfeiting 
with  some  little  variation  in  the  inscription,  effigies,  or  arms,  done  probably  with  intent 
to  evade  the  law,  is  yet  within  it ;  and  so  is  the  counterfeiting  a  different  metal,  if  in 
appearance  it  be  made  to  resemble  the  true  coin.  Hawk.  b.  1,  c.  17,  s.  81.  1  Buss.  8(K 
1  Hale,  178,  184,  211,  215.  1  East,  P.  C.  163.  Round  blanks,  without  any  impressMM), 
are  sufficient^  if  they  resemble  the  coin  in  circulation.  1  Leach,  285 ;  and  see  1  East,.  P. 
C.  164.  But  where  the  impression  of  money  was  stamped  on  an  irregular  piece  of  metal 
not  rounded,  without  finishing  it,  so  as  not  to  be  in  a  state  to  pass  current,  the  offence 
was  holden  to  be  incomplete,  although  the  prisoner  had  actually  attempted  to  pass  it  in 
that  condition.    2  Bla.  Rep.  632 ;  and  see  1  Leach,  135. 

In  treason,  ss  we  have  before  seen,  all  concerned  are  in  general  principals,  (1  Hale» 
233 ;)  but  it  has  been  doubted  whether  receivers  of  coiners  are  guilty  of  more  than  mis- 
prision of  treason,  (1  East,  P.  C.  94,  &c. ;)  and  on  this  doubt  a  convict  was  pardoned, 
(I)yer,  296,  a. ;)  but  it  seems  they  are  traitors,  (1  East,  P.  C.  95,)  except  where  accessories 
before;  and  principals  in  the  second  degree  are  expressly  included  in  the  twmaof  the 
act  which  creates  the  treason,  when  the  construction  has  been  in  general  lenient,  acoord- 
inc  to  tne  maxim  expresgum  facU  cessare  tadium.  1  East,  P.  C.  96.  A  party  who  amee 
bcaore  the  fact  to  receive  and  vend  counterfeit  coin  is  a  principal  traitor.   I  Hale,  214.— 

CeiTTT. 

^  By  the  statute  7  Anne,  c.  21,  it  is  made  high  treason  to  slay  any  of  the  lords  of  sea- 
YoL.IU-26  Stt 
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♦85  I  *Tha8  caref  il  was  the  legislature,  in  the  reign  of  Edward  the  Third, 
^  to  Bpeciiy  and  reduce  to  a  certainty  the  vague  notions  of  treason  that 
had  formerly  prevailed  in  our  courts.  But  the  act  does  not  stop  here,  but  coeg 
on.  '^ Because  other  like  cases  of  treason  may  happen  in  time  to  come,  which 
cannot  be  thought  of  nor  declared  at  present,  it  is  accorded,  that  if  any  other 
cause  supposed  to  be  treason,  which  is  not  above  specified,  doth  happen  before 
any  judge,  the  judge  shall  tarry  without  going  to  judgment  of  the  treason  till 
the  cause  be  showed  and  declared  before  the  king  and  his  parliament  whether 
it  ought  to  be  judged  treason  or  other  felony."  Sir  Matthew  Hale(M)  is  very 
high  in  his  encomiums  on  the  great  wisdom  and  care  of  the  parliament  in  thus 
keeping  judges  within  the  proper  bounds  and  limits  of  this  act,  by  not  suffering 
them  to  run  out  (upon  their  own  opinions)  into  constructive  treasons,  though 
in  cases  that  seem  to  them  to  have  a  like  parity  of  reason,  but  reserving  them 
to  the  decision  of  parliament.  This  is  a  great  security  to  the  public,  the  judges, 
and  even  this  sacred  act  itself;  and  leaves  a  weighty  memento  to  judges  to  be 
careful  and  not  over-hasty  in  letting  in  treasons  by  construction  or  interpreta- 
tion, especially  in  new  cases  that  have  not  been  resolved  and  settled.  2.  He 
observes,  that  as  the  authoritative  decision  of  these  casus  omissi  is  reserved  to 
the  king  and  parliament,  the  most  regular  way  to  do  it  is  by  a  new  declarative 
act ;  and  therefore,  the  opinion  of  any  one  or  of  both  houses,  though  of  very 
respectable  weight,  is  not  that  solemn  declaration  referred  to  by  this  act  as  the 
onhr  criterion  for  judging  of  future  treasons. 

Itk  consequence  of  this  power,  not  indeed  originally  granted  by  the  statute  of 
Edward  IIL,  but  constitutionally  inherent  in  every  subsequent  parliament, 
(which  cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent  one,)  the 
legislature  was  extremely  liberal  in  declaring  new  treasons  in  the  unfortunate 
reign  of  king  Bichard  the  Second;  as,  particularly  the  killing  of  an  embassador 
*861  ^*®  made  so;  *which  seems  to  be  founded  on  better  reason  than  the 
-»  multitude  of  other  points  that  were  then  strained  up  to  this  high  ofPence; 
the  most  arbitrary  and  aosurd  of  all  which  was  by  the  statute  21  Ric.  II.  c.  3, 
which  made  the  bare  purpose  and  intent  of  killing  or  deposing  the  king,  with- 
out any  overt  act  to  demonstrate  it,  high  treason.  And  yet  so  little  effect  have 
over-violent  laws  to  prevent  any  crime  that  within  two  years  afterwards  this 
very  prince  was  both  deposed  and  murdered.  And  in  the  first  year  of  his  suc- 
cessor's reign  an  act  was  passed,(r)  reciting  "  that  no  man  knew  how  he  ought 
to  behave  himself,  to  do,  speak,  or  say,  for  doubt  of  such  pains  of  treason; 
and  therefore  it  was  accorded  that  in  no  time  to  come  any  treason  be  judged 
otherwise  than  was  ordained  by  the  statute  of  king  Edward  the  Third."  This 
at  once  swept  away  the  whole  load  of  extravagant  treasons  introduced  in  the 
time  of  Bichard  the  Second. 

But  afterwards^  between  the  reigns  of  Henry  the  Fourth  and  queen  Mary, 
and  particularly  in  the  bloody  reign  of  Henry  the  Eighth,  the  spirit  of  in- 
venting new  and  strange  treasons  was  revived :  among  which  we  may  reckon 
the  offences  of  clipping  money;  breaking  prison  or  rescue  when  the  prisoner 
is  committed  for  treason ;  burning  houses  to  extort  money ;  stealing  cattle  by 
Welshmen;  counterfeiting  foreign  coin;  wilfal  poisoning;  execrations  against 
the  king,  calling  him  opprobrious  names  by  public  writing ;  counterfeiting  the 
sign-manual  or  signet ;  refusing  to  abjure  the  pope ;  deflowering  or  marrying, 
without  the  royal  license,  any  of  the  king's  children,  sisters,  aunts,  nephews,  or 
nieces;  bare  solicitation  of  the  chastity  of  the  queen  or  princess,  or  advances 

(•0 1  Hal.  p.  a  260.  (•)  Stat.  1  Ebn.  IV.  a  10. 

don,  or  lords  of  justiciaiy,  sitting  in' judment^  or  to  counterfeit  the  king's  seals  ap- 
pointed by  the  act  of  union.  The  statute  7  Anne,  c.  21  has  also  enacted  that  the  crimes 
of  high  treason  and  misprision  of  treason  shall  be  exactly  the  same  in  England  and 
Scotland ;  and  that  no  acts  in  Scotland,  except  those  above  specified,  shall  be  oonstnied 
high  treason  in  Scotland  which  are  not  high  treason  in  England.  And  all  persons  prose- 
cuted in  Scotland  for  high  treason  or  misprision  of  treason  shall  be  tried  by  a  jury,  and 
in  the  same  manner  as  if  they  had  been  prosecuted  for  the  samo  crime  in  England.— 
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made  by  themselves ;  marryinff  with  the  king,  by  a  woman  not  a  virgin,  with 
out  previously  discovering  to  nim  such  her  unchaste  life ;  judging  or  believiny 
(manifested  by  any  overt  act)  the  king  to  have  been  lawfully  marriea  to  Anne  of 
Clevesj  derogating  iBrom  the  king's  royal  style  and  title;  impugning  his  supre- 
macy; and  assembling  riotously  to  the  ♦number  of  twelve  and  not  dis-  •  p^g- 
persing  upon  proclamation :  all  which  new-fangled  treasons  were  totally  •- 
abrogated  by  the  statute  1  Mar.  c.  I,  which  once  more  reduced  all  treasons  to  the 
standard  of  the  statute  25  Edw.  III.  Since  which  time,  though  the  legislature 
has  been  more  cautious  in  creating  new  offences  of  this  kind,  yet  the  number 
is  very  considerably  increased,  as  we  shall  find  upon  a  short  review." 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1,  and  not  compre- 
hended under  the  description  of  statute  25  Edw.  III.,  I  shall  comprise  under 
th]*ee  heads.  1.  Such  as  relate  to  papists.  2.  Such  as  relate  to  falsifying  the 
coin  or  other  royal  signatures.  3.  Such  as  are  created  for  the  security  of  the 
Protestant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  to  pcmists,  was  considered  in  a  preceding  chap- 
ter,  among  the  penalties  incurred  by  that  branch  of  non-conformists  to  the 
national  church ;  wherein  we  have  only  to  remember  that,  by  statute  5  Eliz.  c. 
1,  to  defend  the  pope's  jurisdiction  in  this  realm  is,  for  the  first  time,  a  heavy 
misdemeanour;  and  if  the  offence  be  repeated  it  is  high  treason.  Also,  by  statute 
27  Eliz.  c.  2,  if  any  popish  priest,  bom  in  the  dominions  of  the  crown  of  Eng- 
land, shall  come  over  hither  from  beyond  the  seas,  unless  driven  by  stress  of 
weather(tt7)  and  departing  in  a  reasonable  time  *,(x)  or  shall  tarrj^  here  three  days 
without  conforming  to  the  chnreh  and  taking  the  oaths;  he  is  guilty  of  high 
treason.  And,  by  statute  3  Jac.  I.  c.  4,  if  any  natural-bom  subject  be  with- 
drawn from  his  allegiance  and  reconciled  to  the  pope  or  see  of  Korae,  or  any 
other  prince  or  state,  both  he  and  all  such  as  procure  such  reconciliation  shall 
incur  the  guilt  of  high  treason.  These  were  mentioned  under  the  division 
before  referred  to  as  spiritual  offences,  and  I  now  repeat  them  as  temporal 
ones  also ;  the  reason  of  distinguishing  these  overt  acts  of  popery  from  all 
others,  by  setting  the  mark  of  high  treason  upon  them,  being  certainly  on  a 
civil  and  not  on  a  religious  account.  For  every  popish  priest  of  course  re- 
nounces his  alle^ance  to  his  *temporal  sovereign  upon  taking  orders;  j-^gg 
that  being  inconsistent  with  his  new  engagements  of  canonical  obedience  ^ 
to  the  pope;  and  the  same  may  be  said  of  an  obstinate  defence  of  his  authority 
here,  or  a  formal  reconciliation  to  the  see  of  Eome,  which  the  statute  construes 
to  be  a  withdrawing  from  one's  natural  allegiance ;  and  therefore,  besides  being 
reconciled  "  to  tJie  pop0/'  it  also  adds,  "  or  any  other  prince  or  state."" 

(•)SlrT.Raym.m.  '  (•)  Latch.  L 

^  The  1  Mar.  c.  1  was  only  a  confirmation  so  far  of  a  much  more  important  statute, — 
via.,  1  Edw.  VI.  c.  12.— Chwstiak. 

See  the  statute  36  Geo.  III.  o.  7,  (rendered  perpetual  by  57  Geo.  III.  c.  6,)  confirming 
the  statute  of  25  Edw.  III.— ^hittt. 

"  In  consequence  of  insults  and  outrages  which  had  been  publicly  offered  to  the  person 
of  the  king,  and  of  the  great  multitude  of  seditious  publications  aiming  at  the  overthrow 
of  the  ^vemment  of  this  country,  and  also  of  the  frequent  seditious .  meetings  and 
assembhes  held  at  that  time  to  destroy  the  securil^  and  tranquillity  of  the  puhHc,  two 
acts  of  parliament  were  passed  in  the  3oth  year  of  his  present  mcjesty's  reign,— one  (c.  7) 
entitled  "  An  act  for  the  safety  and  preservation  of  his  majesty's  person  and  government 
against  treasonable  and  seditious  practices  and  attempts ;"  and  the  other  (c.  8)  "  An  act 
the  more  effectually  preventing  seditious  meetings  and  assemhlies." 

By  the  first  it  was  enacted  that  if  any  person  should  compass,  imagine,  or  intend 
death,  destruction,  or  any  bodily  harm  to  the  person  of  the  king,  or  to  depose  him,  or  to 
levy  war,  in  order  by  force  to  compel  him  to  change  his  measures  or  counsels,  or  to  over 
awe  either  house  of  parliament,  or  to  excite  an  invasion  of  any  of  his  nuyesty's  do- 
minlonSy  and  shall  express  and  declare  such  intentions  by  printing,  writing,  or  any 
overt  act,  he  shall  suffer  death  as  a  traitor. 

And  if  any  one,  by  writing,  printing,  preaching,  or  other  speaking,  shall  use  any  wordb 
or  sentences  to  excite  the  people  to  hatred  and  contempt  oi  the  king,  or  of  the  govern- 
ment and  constitution  of  this  realm,  he  shall  incur  the  punishment  of  a  hish  misde 
moanour, — that  is,  fine,  imprisonment,  and  pillory;  and  lor  a  second  offence  he  is  sub 
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2.  With  regard  to  treasons  relative  to  the  coin  or  other  roycU  signatwreSj  we 
may  recollect  that  the  only  two  offences  respecting  the  coinage,  which  are  oaade 
treason  by  the  statnte  25  Edw.  III.,  are  the  actnai  connterfeiting  the  gold  and 
silver  coin  of  this  kingdom,  or  the  importing  such  counterfeit  money  with  in- 
tent to  utter  it,  knowing  it  to  be  false.  But,  these  not  being  found  sufficient  to 
restrain  the  evil  practices  of  coiners  and  false  moneyers,  other  statutes  have 
been  since  made  K>r  that  purpose.  The  crime  itself  is  made  a  species  of  high 
treason ;  as  being  a  breach  of  allegiance,  by  infringing  the  king's  prerogative 
and  assuming  one  of  the  attributes  of  the  sovereign,  to  whom  alone  it  belongs 
to  set  the  value  and  denomination  of  coin  made  at  home,  or  to  fix  th^  currency 
of  foreign  money :  and  besides,  as  all  money  which  bears  the  stamp  of  the  king- 
dom is  sent  into  the  world  upon  the  public  faith,  as  containing  metal  of  a  par- 
ticular weight  and  standard,  whoever  falsifies  this  is  an  offender  against  the 
state  by  contributing  to  render  that  public  faith  suspected.  And  upon  the  same 
reasons,  by  a  law  of  the  emperor  Cfonstantine,(y)  false  coiners  were  declared 
guilty  of  high  treason,  and  were  condemned  to  be  burned  alive:  as,  by  the  laws 
of  Athens,(z)  all  counterfeiters,  debasers,  and  diminishers  of  the  current  coin 
were  subjected  to  capital  punishment.  However,  it  must  be  owned  that  this 
method  of  reasoning  is  a  little  overstrained :  counterfeiting  or  debasing  the  coin 
being  usually  practised  rather  for  the  sake  of  private  and  unlawful  lucre  than 
*891  ^^^  ^^^  disaffection  for  the  sovereign.  And  *thei*efore  both  this  and 
^  its  kindred  species  of  treason,  that  of  counterfeiting  the  seals  of  the 
crown  or  other  royal  signatures,  seem  better  denominated  by  the  later  civilians 
a  branch  of  the  crimen  falsi  or  forgery,  (in  which  they  are  followed  by  Glan- 
vil,(a)  Bracton,(6)  and  Fleta,((;) )  than  by  Constantine  and  our  Edward  the 
Third,  a  species  of  the  crimen  las&ce  niajestatiSy  or  high  treason.  For  this  con- 
founds the  distinction  and  proportion  of  offences ;  and,  by  affixing  the  same 
ideas  of  guilt  upon  the  man  who  coins  a  leaden  groat  and  him  who  assassinates 
his  sovereign,  takes  off  from  that  horror  which  ought  to  attend  the  very  men- 
tion of  the  crime  of  high  treason,  and  makes  it  more  familiar  to  the  subiect 
Before  the  statute  25  Edw.  III.  the  offence  of  counterfeiting  the  coin  was  held 
to  be  only  a  species  of  petit  treason  ;((2)  but  subsequent  acts,  in  their  new  ex- 
tensions of  the  offence,  have  followed  the  example  of  that  statute,  and  have 
made  it  equally  high  treason,  with  an  endeavour  to  subvert  the  government, 
though  not  quite  equal  in  its  punishment. 

In  consequence  of  the  principle  thus  adopted,  the  statute  1  Mar.  c.  I  having 
at  one  stroke^*  repealed  all  intermediate  treasons  created  since  the  25  Edw.  III., 
it  was  thought  expedient,  by  statute  1  Mar.  st.  2,  o.  6,  to  revive  two  species 
thereof,  viz. :  1.  That  if  any  person  fitlsely  forge  or  counterfeit  any  such  kind  of 
coin,  of  gold  or  silver,  as  is  not  the  proper  coin  of  this  realm,  but  shall  be  cur- 
rent within  this  realm  by  consent  of  the  crown ;  or,  2,  shall  falsefy  forge  or 
counterfeit  the  sign-manual,  privy  signet,  or  privy  seal;  such  offences  shiul  be 
deemed  high  treason.  And,  by  statute  1  &  2  F.  and  M.  c.  11,  if  any  persons  do 
bring  into  this  realm  such  false  or  counterfeit  foreign  money,  being  current  here^ 
knowing  the  same  to  be  false,  with  intent  to  utter  the  same  in  payment,  they 

(9)0.9,2^    2Cbd.Thsod.dif<d§ammuUi,l9,  (»)  L. 8,0.  8.81,3. 
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jeot  to  a  simOar  punishment,  or  transportation  for  seven  years,  at  the  discretion  of  the 
court. 

But  a  prosecution  for  a  misdemeanour  under  this  act  must  be  brought  within  six 
months.  And  this  statute  shall  not  affect  an^  prosecution  for  the  same  crimes  by  the 
common  law,  unless  a  prosecution  be  previously  commenced  under  the  statute.^ 
Christian. 

The  contagion  of  French  revolutionary  principles  in  1795  gave  occasion  for  the  passing 
.  of  these  acts.  The  last  of  them  was  paeeed  for  three  ^rears  only;  and  of  the  former  ss. 
1,  5,  6  are  made  perpetual  by  57  Geo.  III.  c.  6 :  the  rest  is  expired. — Chittt. 

>^  This  was  done  far  more  effectually  six  years  before  by  I  Edw.  VI.  c.  12.  The  objoct 
of  the  above  statute,  by  this  needless  repetition,  seems  only  an  endeavour  to  ooDtiniM 
(o  ICary  the  popularity  which  had  so  justly  been  gained  by  her  brother. — Chittt. 
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fihall  be  deemed  offenders  in  high  treason.  The  money  referred  to  in  these 
statutes  must  be  such  as  is  absolutely  current  here,  in  all  payments,  by  the 
king's  proclamation ;  of  which  there  is  none  at  present,  Portugal  money  being 
only  taken  bv  *consent,  as  approaching  the  nearest  to  our  standard,  and  p^^ 
failing  in  well  enough  with  our  divisions  of  money  into  pounds  and  shil-  ^ 
lings:  therefore  to  counterfeit  it  is  not  high  treason,  but  another  inferior  offence. 
Clipping  or  defacing  the  genuine  coin  was  not  hitherto  included  in  these  sta- 
tutes ;  though  an  offence  equally  pernicious  to  trade,  and  an  equal  insult  upon 
the  prerogative,  as  well  as  personal  affiront  to  the  sovereign,  whose  very  image 
ought  to  be  had  in  reverence  by  all  loyal  subjects.  And  therefore,  among  the 
Bomans,(«)  defacing  or  even  melting  down  the  emperor's  statues  was  made 
treason  by  the  Julian  law;  together  with  other  offences  of  the  like  sort, accord- 
ing to  that  vague  conclusion,  ^^aliudve  quid  simile  si  admiserint**  And  now,  in 
England,  by  statute  5  Eliz.  c.  11,  clipping,  washing,  rounding,  or  filing,  for 
wicked  gain's  sake,  any  of  the  money  of  this  realm,  or  other  money  suffered  to 
be  current  here,  shall  be  adjudged  high  treason ;  and,  by  statute  18  Eliz.  c.  1, 
(beeau^  "the  same  law,  being  penal,  ought  to  be  taken  and  expounded  strictly 
according  to  the  words  thereof,  and  the  like  offences,  not  by  any  equity  to  re- 
ceive the  like  puniBhment  or  pains,")  the  same  species  of  offences  is  therefore 
described  in  other  more  general  woi'ds,  viz. :  impairing,  diminishing,  falsifying. 
BcaliuK)  and  lightening;  and  niade  liable  to  the  same  penalties.  By  statute  8  & 
9  W.  III.  c.  26,  made  perpetual  by  7.  Anne,  c.  25,  whoever,  without  proper 
authority,  shall  knowingly  make  or  mend,  or  assist  in  so  doing,  or  shall  buy, 
sell,  conceal,  hide,  or  knowingly  have  in  his  possession,  any  implements  of  coin- 
age specified  in  the  act,  or  other  tools  or  instruments  proper  only  for  the  coinage 
of  money,"  or  shall  convey  the  same  out  of  the  king's  mint;  he,  together  with 
his  counsellors,  procurers,  aiders,  and  abettors,  shall  be  guilty  of  high  treason, 
which  is  by  much  the  severest  branch  of  the  coinage-law.  Tne  statute  goes  on 
further,  and  enacts  that  to  mark  any  coin  on  the  edges  with  letters,  or  other- 
wise, in  imitation  of  those  used  in  the  mint;  or  to  colour,  gild,  or  case  over  any 
coin  resembling  the  current  coin,  or  even  round  blanks  of  base  metal;  shall  l>e 
construed  high  treason.  But  all  prosecutions  on  this  act  are  to  be  commenced 
within  three  *months  after  the  commission  of  the  offence;"  except  those  j-^^ 
for  making  or  amending  any  coining  tool  or  instrument,  or  for  marking  «■ 
money  round  the  edges;  which  aremrected  to  be  commenced  within  six  months 
after  the  offence  committed.(/)"  '  And,  lastly,  by  statute  15  &  16  Geo.  II.  c.  28, 

(«)^/.48,4,6w  (r)8tat.7Aiiiifl»o.S6. 

>*  As  to  what  took  or  instruments  are  within  the  act,  see  Fost.  430.  1  East,  P.  0. 170, 
171.  1  Leaeh.  189.  A  mould  for  coining  is  within  the  act.  1  East^  P.  C.  170.  So  is  a 
press  for  coinage.  Fost.  430.  By  the  8  &  9  W.  III.  o.  26,  s.  5,  the  tools,  &c.  may  be 
seized  to  produce  in  evidence. — Chitty. 

^  And  it  is  incumbent  on  the  prosecutor  to  show  the  prosecution  was  commenced 
within  that  time.  Proof  by  parol  that  the  prisoner  was  apprehended  for  treason  respect- 
ing the  coin  within  the  three  months  will  not  be  sufficient,  if  the  indictment  is  after  the 
tiiree  months,  and  the  warrant  to  apprehend  or  commit  is  produced.  Buss,  k  R.  0,  C. 
369.— Chittt. 

"  If  a  person  is  apprehended  in  the  act  of  coining,  or  is  proved  to  have  made  consider- 
able progress  in  mi^ng  counterfeit  pieces  resembling  the  gold  or  silver  coin  of  this 
realm,  yet  if  they  are  so  imperfect  as  that  no  one  would  take  them,  he  cannot  be  con- 
'  yicted  upon  the  charge  of  coining  under  this  statute,  (Leach,  71,  126 ;)  but  he  may  be 
oonvicted  if  he  lias  made  blank  pieces  without  any  impression  to  the  similitude  of  silver 
coin  worn  smooth  by  time.  Welch's  case,  ibid.  293.  Or  if  any  one  shall  put  pieces  of 
mixed  metal  into  aqua-fortis, — ^which  attracts  the  baser  metal  and  leaves  the  silver  upon 
the  surface,  or,  as  the  vulgar  say,  draws  out  the  silver, — this  is  held  to  be  colouring 
under  this  statute.    Lavey's  case,  ibid.  140. 

In  a  case  at  Durham,  where  a  man  had  been  committed  more  than  three  months 
before  his  trial,  for  an  offence  under  this  statute,  and  upon  conviction  his  case  was 
reserved  for  the  opinion  of  the.  judges,  they  determined  that  the  commitment  was  the 
commencement  of  the  prosecution,  otherwise  this  crime  might  be  committed  with 
impunity  hal'  the  year  in  the  four  northern  counties.    See  further,  ante,  84. — Christian. 
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if  any  person  colours  or  alters  any  shilling  or  sixpence,  either  lawful  or  coon 
terfeit,  to  make  them  respectively  resemble  a  guinea  or  half-guinea,  or  any  half- 
penny or  larthing,  to  make  them  respectively  resemble  a  shilling  or  sixpence ; 
this  is  also  high  treason ;  but  the  offender  shall  be  pardoned  in  case  (being  out 
of  prison)  he  discovers  and  convicts  two  other  offenders  of  the  same  kind." 

3.  The  other  species  of  high  treason  is  such  as  is  created  for  the  securitv  of 
the  Protestant  succession  over  and  above  such  treasons  against  the  king  and  go- 
vernment as  were  comprised  under  the  statute  26  Edw.  III.  For  this  purpose, 
after  th«  act  of  settlement  was  made  for  transferring  the  crown  to  the  illustrious 
house  of  Hanover,  it  was  enacted,  by  statute  13  &  14  W.  III.  c.  3,  that  the  pre- 
tended prince  of  Wales,  who  was  then  thirteen  years  of  age  and  had  assumed 
the  title  of  king  James  III.,  should  be  attainted  of  high  treason ;  and  it  was 
made  hi^h  treason  for  any  of  the  king's  subjects,  by  letters,  messages,  or  other- 
wise, to  nold  correspondence  with  him  or  any  person  employed  by  him,  or  to 
remit  any  monev  for  his  use,  knowing  the  same  to  be  for  nis  service.  And  by 
statute  17  Geo.  il.  c.  39,  it  is  enacted  that,  if  any  of  the  sons  of  the  pretender 
shall  land  or  attempt  to  land  in  this  kingdom,  or  be  found  in  Great  Britain,  or 
Ireland,  or  any  of  the  dominions  belonging  to  the  same,  he  shall  be  judged  at- 
tainted of  high  treason,  and  suffer  the  pains  thereof  And  to  correspond  with 
them,  or  to  remit  money  for  their  use,  is  made  high  treason  in  the  same  manner 
as  it  was  to  correspond  with  the  father.  By  the  statute  1  Anne,  st.  2,  c.  17,  if 
any  person  shall  endeavour  to  deprive  or  hinder  any  person  being  the  next  in 
succession  to  the  crown,  according  to  the  limitations  of  the  act  of  settlement, 
from  succeeding  to  the  crown,  and  shall  maliciously  and  directly  attempt  the 
*921  ^^^®  ^y  ^^y  *overt  act,  such  offence  shall  be  high  treason.  Aid  by 
J  statute  6  Anne,  c.  7,  if  any  person  shall  maliciously,  advisedly,  and  di- 
rectly, by  writing  or  printing,  maintain  and  affirm  that  any  other  person  hath 
any  right  or  title  to  the  crown  of  this  realm  otherwise  than  according  to  the 
act  of  settlement,  or  that  the  kings  of  this  realm  with  the  authority  of  parlia- 
ment are  not  able  to  make  laws  and  statutes  to  bind  the  crown  and  the  descent 
thereof,  such  person  shall  be  guilty  of  high  treason.  This  offence  (or  indeed 
maintaining  this  doctrine  in  any  wise,  that  the  king  and  parliament  cannot 
limit  the  crown)  was  once  before,  made  hi^h  treason,  by  statute  13  Eliz.  c.  1, 
during  the  life  of  that  princess.  And  after  her  decease  it  continued  a  high  mis- 
demeanour, punishable  with  forfeiture  of  goods  and  chattels,  even  in  the  most 
flourishing  era  of  indefeasible  hereditary  right  and  jure  divino  succession.  But 
it  was  again  raised  into  high  treason,  by  the  statute  of  Anne  before  mentioned, 
at  the  time  of  a  projected  invasion  in  favour  of  the  then  pretender;  and  upon 
this  statute  one  Matthews,  a  printer,  was  convicted  and  executed  in  1719,  for 
printing  a  treasonable  pamphlet  entitled  ^^vox  populi  vox  Dei." (g) 

Thus  much  for  the  crime  of  treason,  or  Icesce  majestatiSf  in  all  its  branches; 
which  consists,  we  may  observe,  originally,  in  grossly  counteracting  that  alle- 
giance which  is  due  from  the  subject  by  either  oirth  or  residence ;  though,  in 
some  instances,  the  zeal  of  our  le^slators  to  stop  the  progress  of  some  highly 
pernicious  practices  has  occasioned  them  a  little  to  depart  from  this  its  pnmi- 
tive  idea.  But  of  this  enough  has  been  hinted  already:  it  is  now  time  to  pass 
on  from  deflning  the  crime  to  describing  its  punishment. 

The  punishment  of  hiffh  treason  in  general  is  very  solemn  and  terrible. 
1.  That  the  offender  be  drawn  to  the  gallows,  and  not  be  carried  or  walk; 
though  usually  (by  connivance, (A)  at  length  ripened  by  humanity  into  law)  a 
sledge  or  hurdle  is  allowed,  to  preserve  the  offender  from  the  extreme  torment 
*93 1  ^^  l>®iDLg  dragged  on  the  ground  or  pavement.(i)  2.  That  he  *be  hanged 
-I  by  the  neck,  and  then  cut  down  alive.  3.  That  his  entrails  be  taken  out 
and  bumod  while  he  is  yet  alive.    4.  That  his  head  be  cut  ofL    5.  That  his 


(*)  state  Tr.ix.6J 
(»)  88  An.  pi.  7. 


(<)  1  Hal.  P.  C.  882. 


^^  But  all  these  statutes  have  been  repealed,  the  offence  to  which  they  relate  being  now 
reduced  to  a  felony,  by  stat  2  W.  IV.  c.  34.--Stkwart. 
890 


Digitized  by  VjOOQ IC 


Chap.  7.]  PUBLIC  WEONGS.  98 

body  be  divided  into  four  parts.  6.  That  his  head  and  quarters  be  at  the  idng's 
disD06al.(^) 

The  king  may,  and  often  doth,  discharge  all  the  punishment,  except  behead 
ing,  especially  where  any  of  noble  blood  are  attainted.  For  beheading  being 
part  of  the  judgment,  that  may  be  executed,  though  all  the  rest  be  omitted  by 
the  kin^s  comma.nd.(Q  But  where  beheading  is  no  part  of  the  judgment,  as 
in  murder  pr  other  felonies,  it  hath  been  said  that  the  king  cannot  change  the 
judgment,  although  at  the  request  of  the  party,  from  one  species  oT  death  to 
another.(m)    But  of  this  we  shall  «&y  more  hereafber.(n) 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion  from  the 
rest,  the  punishment  is  milder  for  male  offenders,  being  only  to  be  drawn  and 
hanged  by  the  neck  till  dead.(o)  But  in  treasons  of  every  kind  the  punish- 
ment of  women  is  the  same,  and  different  from  that  of  men.  For>  as  the 
decency  due  to  the  sex  forbids  the  exposing  and  publicly  mangling  their  bodiesy 
their  sentence  j(which  is  to  the  full  as  terrible  to  sensation  as  the  other)  is,  to 
be  drawn  to  the  gallows,  and' there  to  be  burned  alive.(;?)** 

The  consequence  of  this  judgment  (attainder,  forfeiture,  and  corruption  of 
blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  shall  treat  of 
them  all  together,  hs  well  in  treason  as  in  other  offences. 


CHAPTEK  VII. 
OF  FELONIES  INJURIOUS  TO  THE  KING'S  PfiEROGATIVE. 

**A8,  according  to  the  method  I  have  adopted,  we  are  next  to  consiaer    ^^^m 
such  felonies  as  are  more  immediately  injurious  to  the  king's  prerogative,    ^ 
it  will  not  be  amiss  here,  at  our  first  entrance  npon  this  cnme,  to  inquire  briefly 
into  the  nature  and  meaning  of  felony,  before  wc  proceed  upon  any  of  the  par^ 
ticular  branches  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  English  law,  comprises  every  species 
of  crime  which  occasioned  at  common  law  the  forfeiture  of  lands  and  goods. 
This  most  frequently  happens  in  those  crimes  for  which  a  capital  punishment 
either  is  or  was  liable  to  be  inflicted;  for  those  fi^lonies  which  are  called  clergy- 
able, or  to  which  the  benefit  of  clergy  extends,  were  antiently  punished  with 
death  in  all  lay  or  unlearned  offenders,  though  now,  by  the  statute-l<»w,  that 
punishment  is  for  the  first  offence  universally  remitted.  Treason  itb^lf,  says 
Sir  Edward  Coke,^a)  was  antiently  comprised  under  the  name  felony  j  and  in 
confirmation  of  this,  we  may  observe  that  the  statute  of  treasons,  25  Edw.  ILL 

m  TUB  pmilsluneBt  for  treMon,  Sir  Edward  Coke  telU  r«)8  Init.  62. 

HI,  u  warranted  by  diTert  examplee  in  Scripture ;  for  Joab  .    (•)  See  ch.  32. 

was  drawn,  Mthao  was  banged,  Jndaa  was  embowelled,  and  (•)  1  Hiil.  P.  C.  361. 

■ooftbereat.   SIoaLIll,  (jO  2  Hal.  P.  a 888. 

0  1  HaL  P.  0. 86L  (•)  8  Inst.  16. 

^  But  now,  by  the  statute  30  Geo.  III.  c.  48,  women  convicted  in  all  caseB  of  treasou 
shall  receive  judgment  to  be  drawn  to  the  place  of  execution,  and  there  to  be  hanged 
by  the  neck  till  dead.  Before  this  humane  statute,  women,  from  the  remotest  times, 
were  sentenced  to  be  burned  alive  for  every  species  of  treason : — Et  n  nulefemme  de  ascime 
tresan  9oU  aUainU,  soU  ars,    Britt.  c.  8. — Christian. 

And  now,  by  54  Geo.  III.  o.  146,  the  iudgment  against  a  man  for  high  treason  Js,  in 
effect,  that  he  shall  be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there  hanged 
y  the  neck  until  he  be  dead ;  and  that  afterwards  his  head  shall  be  severed  from  his 
X)dy,  and  his  body,  divided  into  four  (quarters,  shall  be  disposed  of  as  the  king  shall 
think  fit, with  power  to  the  king,  by  special  warrant,  in  part  to  alter  the  punishment.  A 
month's  time  has  been  allowed  between  sentence  and  execution,  (1  Burr.  650,  651;)  but 
.the  last  executions  for  this  offence  followed  (and  properly  so,  for  the  purpose  of  ex- 
ample)  more  closely  upon  conviction.  Thistlewood  and  his  fellow-conspirators  were  con* 
demned  and  executed  within  a  few  days  after  their  trial. — Chittt. 
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*1^51  ^'  ^>  sp^a^i^g  ^^  some  dnbioos  crimes,  directs  a  reference  to  parliament, 
J  *that  it  may  there  be  adjudged  "  whether  they  be  treason,  or  other  felony." 
All  treasons,  therefore;  strictly  speaking,  are  felonies,  though  all  felonies  are 
not  treason.  And  to  this  also  we  may  add,  that  not  only  all  oifences  now  capi- 
tal are  in  some  degree  or  other  felony,  but  that  this  is  likewise  the  case  with 
some  other  offences,  which  are  not  punished  with  death,  as  suicide,  where  the 
party  is  already  dead;  homicide  by  cnance-medley,  or  in  self-defence;  and  petit 
larceny,  or  pilfering;  all  which  are  (strictljr  speaking)  felonies,  as  they  Bubjeot 
the  committers  of  them  to  forfeitures.  So  that,  upon  the  whole,  the  only  ade- 
quate definition  of  felony  seems  to  be  that  which  is*  before  laid  down,  vi£.,  an 
offence  which  occasions  a  total  forfeiture  of  either  lands  or  goods,  or  both,  at 
the  common  law,  and  to  which  capital  or  other  punishment  may  be  superadded, 
according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  further :  the  word  fdonv,  or  felonia,  is  of  un- 
doubted feodal  original,  being  frequently  to  be  met  with  in  the  books  of  feuds,  &c.; 
but  the  derivation  of  it  has  much  puzzled  the  juridical  lexicographers,  Pratens, 
Calvinus,  and  the  rest ;  some  deriving  it  from  the  Greek  fi^^cic,  an  impostor  or 
deceiver;  others  from  the  Latin  fallOf  fefdli,  to  countenance  which  they  would 
have  it  called  fallonia.  Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a  still 
stranger  etymology  ;(6)  that  it  is  crimen  animo  felleo  perpetratum,  with  a  bitter  or 
gallish  inclination.  But  all  of  them  afflree  in  the  description  that  it  is  such  a 
crime  as  occasions  a  forfeiture  of  all*  the  offender's  landjs  or  goods.  And  this 
gives  great  probability  to  Sir  Henry  Spelman's  Teutonic  or  German  derivation 
of  it',(c)  in  which  language,  indeed,  as  the  word  is  clearly  of  feodal  ori^nal,  we 
ought  rather  to  look  for  its  signification,  than  among  the  Greeks  and  Eomans. 
Fe-lon,  then,  according  to  him,  is  derived  from  two  northern  words :  fee,  which 
signifies  (we  well  know)  the  fief,  feud,  or  beneficiary  estate,  and  ion,  which  sig- 
ju^g,  nines  price  or  value.  Felony  is  therefore  the  same  as  pretium  feudi,  the 
•'  ^consideration  for  which  a  man  gives  up  his  fief  As  we  say  in  common 
speech,  such  an  act  is  as  much  as  your  life  or  estate  is  worth.  In  this  sense  it 
will  clearly  signify  the  feodal  forfeiture,  or  act  by  which  an  estate  is  forfeited 
or  escheats  to  the  lord.^ 

To  confirm  this,  we  may  observe  that  it  is  in  this  sense  of  forfeiture  to  the 
lord  that  the  feodal  writers  constantly  use  it.  For  all  those  acts,  whether  of  a 
criminal  nature  or  not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
estates,(d)  are  styled  felonia  in  the  feodal  law:  ** scUicet, per  quas  feudum  afiutti- 
tur"(e)  As,  "«  domino  deservire  noluerit;(/)  si  per  annum  et  diem  cessaverit  in  pe- 
tenda  investitura  ;(g)  si  dominum  ejuravit,  i.e.  negavit  se  a  domino  feudum  habere ;(h) 
si  a  domino^  in  jus  eum  vocante,  ter  citatus  non  comparuervtf*(i)  all  these,  with  many 
others,  are  stUl  causes  of  forfeiture  in  our  copyhold  estates,  and  were  denonu- 
nated  felonies  by  the  feodal  constitutions.  So  likewise  injuries  of  a  more  sub- 
stantial or  criminal  nature  were  denominated  felonies,  that  is,  forfeitures;  as, 
assaulting  or  beating  the  lord;(A:)  vitiating  his  wife  or  daughter,  ^^si  dominum 
tucurbitaveritf  i.e.  cum  uxore  ejus  concuhuerit  f\V)  all  these  are  esteemed  felonies, 
and  the  latter  is  expressly  so  denominated,  '^sifeceritfeloniamy  dominum  forte  «*- 
curbitando."(m)  And  as  these  contempts,  or  smaller  offences,  were  felonies  or 
acts  of  forfeiture,  of  course  greater  crimes,  as  murder  and  robbery,  fell  under 
the  same  denomination.  On  the  other  hand,  the  lord  might  be  guilty  of  felony, 
or  forfeit  his  seignorv  to  the  vassal,  by  the  same  acts  as  the  vassal  would  have 
forfeited  his  feud  to  the  lord.  "St  dominus  commisit  fehniam,  per  quam  vasaUus 
amitteret  feudum  si  cam  commiserit  in  dominum,  feudi  proprietatem  etiam  domms 

(»)ll]»t891.  (h)md.l2,t.9i,l,2,L»tlZ. 

(•}  GloM.  tit  FsUm.  h  Ibid.  I2,t22. 

U)  See  book  ii.  page  284.  U)  Ibid.  L  2,  <.  24»  2  2. 

(•)  Fhtd,  1.2,1,1%  in  ecOe.  (<)  Ibid.  Ll^Lb. 

£r)Ibid.2.1,t.21.  (•)Ibid.  1. 2»  1 88.    BrittoD,  L 1,  e.  23. 

(t)  Ibid.  2.  2,  <.  24. 

^ But  a  forfeiture  of  land  is  not  a  necessary  consequence  of  felony;  for  petit  larceny '» 
felony,  which  does  not  produce  a  forfeiture  of  lands ;  but  every  species  of  felony  is  fol- 
lowed by  forfeiture  of  goods  and  personal  chattels. — Christian. 
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verdere  dehet,^*(n)  One  instance  given  of  this  sort  of  felony  in  the  lord  is  beat- 
ing the  servant  of  his  vassal  so  as  that  he  loses  his  services;  which  seems  merely 
in  the  nature  of  a  civil  'I'injary,  so  far  as  it  respects  the  vassal.  And  all  ^^^^ 
these  felonies  were  to  be  determined  "  j>cr  lauaamentum  sive  judicium  pa-  ^ 
rium  suorurriy*  in  the  lord's  court ;  as  with  us  forfeitures  of  copyhold  lands  are 
presentable  by  the  homage  in  the  court-baron. 

Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus  synonymous  terms 
in  the  feodal  law,  we  may  easily  trace  the  reason  why,  upon  the  introductioti 
of  that  law  into  England,. those  crimes  which  induced  such  forfeiture  or  escheat 
of  lands  (and,  by  small  deflection  from  the  original  sense,  such  as  induced  the 
forfeiture  of  goods  also)  were  denominated  felonies.  Thus,  it  was  said  that  sui- 
cide, robbery,  and  rape  were  felonies ;  that  is,  the  consequence  of  such  crimes 
was  forfeiture ;  till  by  long  use  we  began  to  signify  by  the  term  felony  the 
actual  crime  committed,  and  not  the  penal  consequence.  Ana  upon  this  syntem 
only  can  we  account  for  the  cause  why  treason  in  antient  times  was  held  to  \>e 
a  ^ecies  of  felony :  viz.,  because  it  induced  a  forfeiture. 

Hence  it  follows  that  capital  punishment  does  by  no  means  enter  into  the 
true  idea  and  definition  of  felony.  Felony  may  be  without  inflicting  capital 
punishment,  as  in  the  cases  instanced  of  self-murder,  excusable  homicide,  and 
petit  larceny ;  and  it  is  possible  that  capital  punishments  may  be  inflicted  and 
yet  the  offence  be  no  felony ;  as  in  case  of  heresy  by  the  common  law,  which, 
though  capital,  never  worked  any  forfeiture  of  lands  or  goods,(o)  an  inseparable 
incident  to  felony.  And  of  the  same  nature  was  the  punishment  of  standing 
mute  without  pleading  to  an  indictment,  which  at  the  common  law  was  capital^ 
but  without  any  forfeiture,  and  therefore  such  standing  mute  was  no  felony. 
In  short,  the  true  criterion  of  felony  is  forfeiture ;  for,  as  Sir  Edward  Coko 
justly  observes,(p^  in  all  felonies  which  are  punishable  with  death  the  offender 
loses  all  his  lands  m  fee-simple  and  also  his  goods  and  chattels;  in  such  as  are 
not  so  punishable,  his  goods  and  chattels  only. 

♦The  idea  of  felony  is,  indeed,  so  generally  connected  with  that  of  ^^^ 
capital  punishment  that  we  find  it  hard  to  separate  them;  and  to  this  ^ 
usage  the  interpretations  of  the  law  do  now  conform.  And  therefore,  if  a 
statute  makes  any  new  offence  felony,  the  law(^)  implies  that  it  shall  be 
punished  with  death,  viz.,  by  hanging,  as  well  as  with  forfeiture;  unless  the 
offender  prays  the  benefit  of  clergy ;  which  all  felons  are  entitled  once  to  have, 
provided  the  same  is  not  expressly  taken  away  by  statute.'  And,  in  compliance 
Herewith,  I  shall  for  the  foture  consider  it  also  in  the  same  light  as  a  generical 
term,  including  all  capital  crimes  below  treason ;  having  premised  thus  much 
Concerning  the  true  nature  and  original  meaning  of  felony,  in  order  to  account 
for  the  reason  of  those  instances  I  have  mentioned,  of  felonies  that  are  not 
capital,  and  capital  offences  that  are  not  felonies ;  which  seem  at  first  view  re- 
pugnant to  the  general  idea  which  we  now  entertain  of  felony  as  a  crime  to  be 
punished  by  death ;  whereas,  properly,  it  is  a  crime  to  be  punished  by  foiieit- 
ure,  and  to  which  death  may  or  may  not  be,  though  it  generally  is,  superadded. 

I  proceed  now  to  consider  such  felonies  as  are  more  immediately  injurious 
to  the  king's  prerogative.  These  are,  1.  Offences  relating  to  ihe  com,  not 
amounting  to  treason.  2.  Offences  against  the  kind's  council.  8.  The  offence 
of  serving  a  foreign  prince.  4.  The  offence  of  embezzling  or  destroying  the 
king's  armour  or  stores  of  war.  To  which  may  be  added  a  fifth :  5.  desertion 
from  the  king's  armies  in  time  of  war. 

(•)  3  Inst  4a.  (ffjlHawk.P.ai(y7.    S  Hawk.  P.  0. 444. 

'The  criminal  law  has  been  considerably  ameliorated,  however,  in  this  respect,  by  the 
statute  8  Geo.  IV.  c.  28,  s.  8,  which  enacfis  that  any  person  convicted  of  felony  not 
punishable  with  death  shall  be  punished  in  the  same  manner  prescribed  by  the  statyte 
or  statutes  especially  relating  to  such  felony;  and  that  every  person  convicted  of  a  felony 
for  which  no  punishment  has  been  or  may  be  specially  provided  shall  be  deemed  to  be 
punishable  under  that  statute,  and  be  liable  to  transportation  for  seven  years,  or  im- 
prisonment (with  whipping,  if  the  court  think  fit)  for  any  term  not  exceeding  two  yeam. 
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1.  Offences  relating  to  the  coin,  under  which  may  he  ranked  some  infenor 
misdemeanours  not  amounting  to  felony,  are  thus  declared  by  a  series  of  sta- 
tutes which  I  shall  recite  in  the  order  of  time.  And,  first,  by  statute  27  Edw. 
I.  c.  3,  none  shall  bring  pollards  and  crockards,  which  were  for^gn  coins  of 
base  metal,  into  the  realm,  on  pain  of  forfeiture  of  life  and  goods.  By  statute 
9  Edw.  III.  St.  2,  no  sterling  money  shall  be  melted  down,  upon  pain  of  forfeit- 
^Q  ^  ure  thereof.  *By  statute  17  Edw.  III.,  none  shall  be  so  hardy  to  bring  fkhe 
^  and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and  member  by  the 
persons  importing,  and  the  searchers  permitting  such  importation.'  By  statute 
i  Hen.  V.  St.  1,  to  make,  coin,  buy,  or  bring  into  the  realm  any  gally-half-pence, 
fuskins,  or  dotkins,  in  order  to  utter  them,  is  felony ;  and  knowmgly  to  receive 
or  pay  either  them  or  blank8(r^  is  forfeiture  of  a  hundred  shiUinffs.  By  statute 
14'Eli2.  c.  3,  such  as  forge  any  foreign  coin,  although  it  be  not  made  current  here 
by  proclamation,  shall  ^with  their  aiders  and  abettors)  be  guilty  of  misprision 
of  treason ;  a  crime  which  we  shall  hereafter  consider.*  fiy  statute  13  &  14 
Car.  II.  c.  31,  the  offence  of  melting  down  any  current  silver  money  shall  be 
punished  with  forfeiture  of  the  same,  and  also  the  double  value;  and  the 
offender,  if  a  freeman  of  any  town,  shall  be  disfranchised ;  if  not,  shidl  suffer 
six  months'  imprisonment.  BV  statute  6  &  7  W.  III.  c.  17,  if  any  person  buys 
or  sells,  or  knowingly  has  in  his  custody,  any  clipping  or  filings  of  the  coin, 
he  shall  forfeit  the  same  and  500^.,  one  moiety  to  the  kmg  and  the  other  to  the 
informer,  and  be  branded  in  the  cheek  with  the  letter  B.  By  statute  8  &  9  W. 
III.  c.  26,  if  any  person  shall  blanch  or  whiten  copper  for  sale,  (which  makes  it 
resemble  silver,)  or  buy  or  sell,  or  offer  to  sell,  any  malleable  composition  which 
shall  be  heavier  than  silver  and  look,  touch,  and  wear  like  gold,  but  be  beneath 
the  standard ;  or  if  any  person  shall  receive  or  pay  at  a  less  rate  than  it  im- 
ports to  be  of  (which  demonstrates  a  consciousness  of  its  baseness,  and  a  fraudu- 
lent design)  any  counterfeit  or  diminished  milled  money  of  this  kingdom,  not 
being  cut  in  pieces  -,  (an  operation  which  is  expressly  directed  to  be  performed 
when  any  such  money  shall  be  produced  in  evidence,  and  which  any  person,  to 
whom  any  gold  or  silver  money  is  tendered,  is  empowered,  by  statutes  9  &  10  W. 
III.  c.  21,  13  Geo.  III.  c,  71,  and  14  Geo.  III.  c.  70,  to  perform  at  his  own 
hazard,  and  the  officers  of  the  exchequer  and  receivers-general  of  the  taxes  are 

C)  2  Stat  Hen.  VI.  c  9. 

'  Repealed,  by -59  Geo.  III.  o.  49,  a.  10,  which  enacts  *Hhat  it  shall  and  may  be  lawi\il 
for  any  person  or  persons  to  export  the  gold  or  silver  coin  of  the  realm  to  parts  beyond 
the  Beas,  and  also  to  melt  the  sold  and  silver  coin  of  the  realm,  and  to  manufiMsture  or 
export,  or  otherwise  dispose  of,  the  gold  or  silver  bullion  produced  thereby ;  and  no 
person  who  shall  export  or  melt  such  gold  or  silver  coin,  or  who  shall  manufacture, 
expert,  or  dispose  of  such  bullion,-  shall  be  subject  to  any  restriction,  forfeiture,  pain, 
penalty,  incapacity,  or  disability  whatever  for  or  in  respect  of  such  melting,  manufac- 
turing, or  exporting  the  same  respectively;  any  thing  in  any  act  or  acts  in  force  in  Great 
Britain  or  Ireland  to  the  contrary  thereof  in  any  wise  notwithstanding." — Chittt. 

*  The  importation  of  foreign  bad  coin  is  further  provided  against.  Thus,  by  the  37 
Geo.  III.  c.  126,  8.  2,  coining  or  counterfeiting  any  kind  of  coin  not  the  proper  coin  of 
the  realm,  nor  permitted  to  he  current  {jd  est,  by  proclamation  under  great  seal)  within  it, 
but  resembling,  or  made  with  intent  to  resemble  or  look  like,  any  gold  or  silver  coin  of 
any  foreign  state,  &c.,  or  to  pass  as  such  foreign  coin,  is  a  felony  puni^able  with  seven 
years'  transportation.  And,  oy  the  same  act,  (sect.  6,  j  having  in  custody,  without  lawful 
excuse,  more  than  five  pieces  of  bad  coin,  is  punishable  with  a  forfeiture  of  not  exceed- 
ing bl,  nor  less  than  40«.  for  every  piece.  By  section  3,  importing  counterfeit  gold  or 
silver  foreign  coin,  not  current,  with  intent  to  utter,  is  felony,  punishable  with  tran»- 
portation  for  not  exceeding  seven  years.  Importing  with  an  iarUaU  to  utter  is  a  sufficient 
offence  Within  the  act,  (1  East,  P.  C.  176;)  and,  by  43  Geo.  III.  c.  139,  s.  3,  counterfeitinj 
foreign  coin  not  current  by  proclamation,  but  resembling  copper  or  mixed  metal  coin  of 
a  foreign  state,  is  a  misdemeanour,  punishable  for  the  first  offence  by  not  exceeding 
one  vear's  imprisonment,  and,  for  the  second,  transportation  for  seven  years.  And  sect 
6  fnnlcts  a  penalty  of  not  exceeding  40«.  nor  less  than  10«.  for  every  such  piece  of  coin  in 
possession  of  a  person  who  shall  have  more  than  five  pieces  in  his  custody  without  lawful 
excuse.  And,  by  sect.  7,  houses  of  suspected  persons  may  be  searched  by  .warrant  foi 
iuch  counterfeit  coin. 

See  also  3  Geo.  IV,  c.  114.— Cbittt. 
3M 
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particularly  required  to  perform ;)  all  such  persons  shall  be  guilty  of  felony,  tud 
may  be  prosecuted  for  the  same  at  any  time  within  three  months  after  the 
offence  committed.*  *But  these  precautions  not  being  found  sufficient  r^iAA 
to  prevent  the  uttering  of  f^he  or  diminished  money,  which  was  only  a  ^ 
misdemeanour  at  common  law,  it  is  enacted,  by  statute  15  &  16  Geo.  II.  c.  28, 
that  if  any  person  shall  utter  or  tender  in  payment*  any  counterfeit  coin, 
knowing  it  so  to  be,  he  shall  for  the  first  offence  be  imprisoned  six  months,  and 
find  sureties  for  his  good  behaviour  for  six  months  more;  for  the  second 
offence,  shall  be  imprisoned  two  years,  and  find  sureties  for  two  years  longer ; 
and  for  the  third  offence,  shall  be  guilty  of  felony  without  benefit  of  clergy.' 
Also,  if  a  person  knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  same  time  has  more  in  his  custody,  or  shall,  within  ten  days  after,  know- 
ingly tender  other  fiilse  money,  he  shall  be  deemed  a  common  utterer  of 

*  Selling  base  and  counterfeit  money  at  a  lower  rate  than  its  denomination  imports— « 
as  twenty  bad  half-crowns  for  a  guinea — ^is  a  crime  of  great  magnitude,  and  in  populous 
towns  is  much  practised.  The  offender  in  this  case  is  either  the  coiner  himself,  or  the 
wholesale  dealer  between  the  coiner  and  the  utterer,  who  puts  each  piece  into  circu- 
lation at  its  full  apparent  value.  The  statute  declares  that  the  offender  shall  sujfer  death 
as  in  ease  of  felony;  but,  not  having  expressly  taken  away  the  benefit  of  clergy,  for  the 
first  offence  he  was  suttj^^  o^ly  ^  be  burned  m  the  hand,  and  to  suffer  any  iniprisonment 
not  exceeding  a  year;  and,  since  the  19  Geo.  III.  c  74,  the  burning  in  the  hand  mtfy  be 
changed  by  the  court  into  a  fine,  or  whipping  publicly  or  privately,  but  not  more  than 
three  times.  An  offender  of  this  description  must  necessarily  be  so  conversant  with 
coining  or  coiners  that  public  policy  reqmres  that  in  the  first  instance  he  should  be  sent 
out  of  the  kingdom. 

It  has  been  determined  that  the  term  mUed  money  does  not  mean  edged  money,  op 
money  marked  on  the  edges. 

The  word  rmlled  seems  to  be  superfluous,  and  to  signify  nothing  more  than  coined 
money.    Running's  case.  Leach,  708. 

In  a  case  where  the  prisoner  had  counted  out  a  quantity  of  bad  monev  and  placed  it 
upon  a  table  for  a  person  who  had  agreed  to  buy  it,  but  before  it  was  paid  for,  and  whilst 
ib  lay  upon  the  table,  the  prisoner  was  apprehended,  it  was  held  that  he  had  not  paid  it 
crmii  U  of  ,  BO  SB  to  he  guilty  of  this  crime.  Wooldridge's  case,  Leach,  251. 

But  in  this  case  he  certainly  might  have  been  prosecuted  for  a  misdemeanour ;  for 
every  attempt  to  commit  either  a  felony  or  a  misdemeanour  is  a  misdemeanour.  B.  vs. 
Scofield,  Cald.  397. 

The  R.  vs.  Sutton,  2  Stra.  1074,  which  is  the  basis  of  the  cases  B.  vs.  Scofield  and  B.  v«. 
Higffins,  2  East,  5,  is  pjrecisely  in  point  upon  this  subject.  A  man  was  convicted  of  a 
miademeanour  for  having  in  his  possession  two  iron  stamps,  with  intent  to  im{)ress  the 
sceptres  on  sixpences.  The  court,  after  hearing  two  arguments,  declared  **  the  intent  is 
the  offence,  and  the  having  in  his  custody  is  an  act  that  is  the  evidence  of  that  intent." 

This  case  is  more  fully  reported  in  Qxses  in  the  Time  of  Lord  HardwicJcef  370;  and.  there 
it  appears  that  one  count  was  for  having  in  his  custody  a  counterfeit  half-guinea,  with 
intent  to  utter  it.  The  court  take  no  notice  of  that  count  in  their  judgment ;  but  in  the 
argument  four  indictments  are  cited,  for  unlawfully  procuring  false  money  with  intent 
to  utter  it,  and  with  intent  to  defraud  the  people  of  England. . 

The  words  in  the  statute  15  &  16  Geo.  II.  are,  *'  shall  utter,  or  tender  in  payment ;" 
and  it  has  been  decided  that  the  words  "m  payment'*  refer  to  the  word  ** tender*'  only;  so 
that  to  tender  in  payment  is  one  offence,  and  to  utter  is  another;  and  a  man  was  con- 
victed of  uttering  who  having  received  a  ffood  shilling  immediately  changed  it  and  gave 
back  a  bad  one,  insisting  it  was  the  one  he  received.    Frank's  case.  Leach,  736. 

If  a  man  is  prosecuted  for  having  uttered  or  tendered  in  payment  any  false  money, 
and  for  having  done  the  same  within  ten  days  afterwards,  these  two  acts  must  be  charged 
in  one  count.    Tandy's  case.  Leach,  970. 

But  it  is  not  necessary  to  aver  in  such  count  that  the  defendant  was  a  common  utterer 
of  false  money.    Smith's  case,  ib.  1001. — Christian. 

*  It  is  now  settled  that  the  mere  act  of  having  counterfeit  silver  in  possession,  with  an 
intent  to  utter  it  as  good,  is  no  offence,  for  there  is  no  criminal  act  dovie,  (Kuss.  &  B.  C.  C. 
184,  288 ;)  but  procuring  base  coin,  with  intent  to  utter  it  as  good,  is  a  misdemeanour; 
and  having  a  large  quantity  of  such  coin  is  evidence  of  having  procured  it  with  such 
intent,  unless  there  are  other  circumstances  to  induce  a  suspicion  that  the  defendant  was 
the  maker.    Buss.  &  B.  C.  C.  308.-rCHiTTT. 

'  By  the  3  Geo.  IV.  c.  114,  the  prisoner  may  be  sentenced  to  hard  labour.  The  reward 
given  by  the  15  Geo.  II.  o.  7  is  taken  away  by  58  Geo.  III.  c.  70. — Chittt. 
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counterfeit  money,  and  shall  for  the  first  offence  be  imprisoned  one  year,  and 
find  sureties  for  his  good  behaviour  for  two  ^^ears  longer  >  and  for  the  second 
be  guilty  of  felony  without  benefit  of  clergy.  By  the  same  statute,  it  is  also 
enacted,  that  if  any  person  counterfeits  the  copper  coin  he  shall  suffer  two 

fears'  imprisonment,  and  find  sureties  for  two  years  more.  By  statute  11  Geo. 
II.  c.  40,  persons  counterfeiting  copper  half-pence  or  farthings,  with  their 
abettors,  or  buying,  selling,  receiving,  or  putting  off  any  counterfeit  copper 
money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value  than  it  imports 
to  be  of,  shall  be  guilty  of  single  felony."  And  by  a  temporary  statute,  (14 
Geo.  III.  c.  42,)  if  any  quantity  of  money,  exceeding  the  sum  of  five  poundA, 
being  or  purporting  to  be  the  silver  coin  of  this  rei3m,  but  below  the  standard 
of  the  mint  in  weight  or  fineness,  shall  be  imported  into  Great  Britain  or  Ire- 
land, the  same  shall  be  forfeited  in  equal  moieties  to  the  crown  and  prosecutor.* 
Thus  much  for  offences  relating  to  the  coin,  as  well  misdemeanours  as  felonies, 
which  I  thought  it  most  convenient  to  consider  in  one  and  the  same  view. 

2.  Felonies  against  the  king's  councU(8)  are  these :  First,  by  statute  3  Hen. 
VII.  c.  14,  if  any  sworn  servant  of  the  king's  household  conspires  or  confede- 
♦101 1  ^^*®®  to  kill  any  lord  of  this  *realm,  or  other  person,  sworn  of  the  king's 
J  council,  he  shall  be  guilty  of  felony.  Secondly,  oy  statute  9  Anne,  c.  16,  to 
assault,  strike,  wound,  or  attempt  to  kill  any  privy  counsellor  in  the  execution 
of  his  office  is  made  felony  without  benefit  of  clergy." 

8.  Felonies  in  serving  foreign  states,  which  service  is  generally  inconsistent  with 
allegiance  to  one's  natural  prince,  are  restrained  and  punished  by  statute  3  Jac.  I. 
c.  4,  which  makes  it  felony  for  any  person  whatever  to  go  out  of  the  realm,  to 
serve  any  foreign  prince,  without  naving  first  taken  the  oath  of  allegiance  be- 
fore his  departure.  And  it  is  felonv  also  for  any  gentleman,  or  person  of  higher 
degree,  or  who  hath  borne  any  office  in  the  army,  to  go  out  of 'the  realm  to 
serve  such  foreign  prince  or  state,  without  previously  entering  into  a  bond,  with 
two  sureties,  not  to  be  reconciled  to  the  see  of  Eome,  or  enter  into  any  conspi- 
racy against  his  natural  sovereign.  And  fhrther,  by  statute  9  Geo.  II.  c.  80, 
enforced  by  statute  29  Geo.  II.  c.  17,  if  any  subject  of  Great  Britain  shall  enlist 
himself,  or  if  any  person  shall  procure  him  to  be  enlisted,  in  any  foreign  service, 
or  detain  or  embark  him  for  that  purpose,  without  license  under  the  mug's  sign* 
manual,  he  shall  be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the  person 
80  enlisted  or  enticea  shall  discover  his  seducer  within  fifteen  days,  so  as  he  may 
be  apprehended  and  convicted  of  the  same,  he  shall  be  indemnified.    By  statute 

(•)  See  book  L  page  884. 

*The  15  &  16  Geo.  11.  c.  28  and  the  11  Geo.  111.  c.  40  specify  half-pence  aaidfartkmgs 
only ;  but,  other  pieces  of  copper  money  having  been  sinoe  coined,  the  provisions  of  those 
statutes,  by  the  37  Geo.  111.  c.  126,  are  extended  to  all  other  pieces  of  copper  money 
which  are  ordered  to  Jbe  current  by  the  king's  proclamation.  A  remarkable  error  is 
made  in  two  different  pages  of  Mr.  East's  publication  upon  criminal  law,  which  states 
the  punishment  for  coining  copper  money,  and  for  selling  counterfeit  money  for  less 
than  its  denomination  imports  to  be,  only  burning  in  the  hand  and  imprisonment  not 
exceeding  a  year.  1  East.  P.  C.  162,  181.  But  the  punishment  before  the  19  Geo.  111.  in 
all  oases  of  felony  which  had  the  benefit  of  clergy  was  burning  in  the  hand,  and  im- 
prisonment for  any  time,  at  the  discretion  of  the  judse,  not  more  than  for  one  year, 
under  the  18  Eliz.  c.  7,  s.  3.  By  the  19  Geo.  111.  o.  74,  burning  in  the  lumd  may  be 
changed  at  the  discretion  of  the  judge  into  a  fine,  or  whipping  not  more  than  three 
times.    See  p.  372,  ji^o^.— Christian. 

*  This  statute,  by  the  39  Gea  111.  o.  74,  is  revived  and  made  perpetual. — Chbistiav. 

But  these  statutes  are  all  repealed  by  two  recent  statutes,  (2  W.  IV.  c.  34  and  1  Vict, 
e.  90,)  by  which  the  law  relating  to  the  offenoe  of  coining  is  now  declared  and  regulated. 
■^Stewaet. 

"  This  latter  statute  was  enacted  in  consequence  of  Mr.  Harley,  the  Secretary  of  State 
being  stabbed  by  Anthony  Guiscard,  a  French  marquis,  while  under  examination  before 
the  privy  coimcil.  See  an  account  of  this  in  one  of  the  Examiners,  by  Dean  Swift-* 
Archbold. 

By  stat.  9  Geo.  IV.  c.  31,  these  statutes  are  repealed ;  and  (s.  11]  all  attempts  to  kill 
are  made  capital  offences,  without  any  distinction  as  to  the  raiik  of  the  party,  with  the 
tzoeption  of  the  king  and  the  royal  family. — Stewart. 
89e 
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29  Geo.  II.  c.  17,  it  is  moreover  enacted  that  to  serve  under  the  French  king  as 
a  militarv  officer  shall  he  felony  without  benefit  of  clergy ;  and  to  enter  into 
the  Scotch  brigade  in  the  Dutch  service,  without  previously  taking  the  oaths  of 
allegiance  and  abjuration,  shall  be  a  forfeiture  of  500Z." 

4.  Felony  by  embezzling  or  destroying  the  king's  armour  or  warlike  stores  is. 
in  the  first  place,  so  declared  to  be  by  statute  ^1  Eliz.  c.  4,  which  enacts  that  ii 
any  person  having  the  charge  or  custody  of  the  king's  armour,  ordnance,  am- 
munition, or  habiliments  of  war,  or  of  any  victual,  provided  for  victualling  the 
king's  soldiers  or  mariners,  shall,  either  for  gain,  or  to  impede  his  majesty's 
service,  embezzle  the  same  *to  the  value  of  twenty  shillings,  such  offence  rjici  aa 
shall  be  felony.    And  the  statute  22  Car.  II.  c.  5  takes  away  the  benefit    '■ 

of  clergy  from  this  offence,"  and  from  stealing  the  king's  naval  stores  to  the 
valae  of  twenty  shillings;  with  a  power  for  the  judge,  after  sentence,  to  trans- 
port the  offender  for  seven  years.  Other  inferior  embezzlements  and  misde- 
meanours that  fall  under  this  denomination  are  punished,  by  statutes  9  &  10  W. 
III.  o.  41, 1  Geo.  I.  c.  26,  9  Geo.  I.  c.  8,  and  17  Geo.  II.  c.  40,  with  fine,  corporal 

Eunishment,  and  imprisonment."  And,  by  statute  12  Geo.  III.  c.  24,  to  set  on 
re,  burn,  or  destroy  any  of  his  majesty's  ships  of  war,  whether  built,  building, 
or  repairing ;  or  any  of  the  king's  arsenals,  magazines,  dock-yards,  rope-yards, 
or  victualling-offices,  or  materials  thereunto  belonging;  or  military,  naval,  or 
victualling  stores,  or  ammanition ;  or  causing,  aiding,  procuring,  abetting,  or 
assisting  In  such  offence,  shall  be  felony  without  benefit  of  clergy. 

5.  Desertipn  from  the  king's  armies  in  time  of  war,  whether  by  land  or  sea, 
in  England,  or  in  parts  beyond  the  sea,  is,  by  the  standing  laws  of  the  land, 
(exclusive  of  the  annual'  acts  of  parliament  to  punish  mutiny  and  desertion,) 
and  particularly  by  statute  18  Hen.  VI.  c.  19,  and  5  Eliz.  c.  5,  made  felony,  but 
not  without  benent  of  clergy.  But,  by  the  statute  2  &  3  Ed w.  YI.  c.  2,  clergy 
is  taken  away  from  such  deserters,  and  the  offence  is  made  triable  by  the  justices 
of  every  shire.  The  same  statutes  punish  other  inferior  military  offences  with 
fines,  imprisonment,  and  other  penalties." 

»  These  statutes  of  9  Geo.  II.  and  29  Geo.  II.  are. repealed  by  the  59  Geo.  III.  c.  69, 
which  re-enacts  and  adds  to  their  provisions  ^  and  by  it  the  entering  into,  or  agreeing  to 
enter  into,  the  aid  of  a  foreign  prince  or  people,  &c.  in  any  warlike  capacity  whatever, 
or  going  abroad  with  that  intent,  or  attempting  to  get  others  to  do  so,  is  a  misdemeanour, 
and  punishable  by  fine  or  imprisonment,  or  both;  and  a  penalty  of  50/.  is  imposed  on 
masters  of  ships  and  owners  for  assisting  in  the  offence.  There  are  farther  provisions 
*or  preventing  the  offence. — Chittt. 

>'  This  provision  of  the  statute  22  Car.  II.  c.  5,  which  takes  away  the  benefit  of  the 
clergy,  is  repealed  by  the  5  Geo.  IV.  c  53 ;  and  offenders  may  be  transported  for  life,  or 
for  not  less  than  seven  years,  or  imprisoned,  with  or  without  h^d  labour,  for  not  exceed* 
ing  seven  years. — Chitty. 

"  Bj  the  39  4  ^  ^©o-  m«  c.  89,  8.  1,  persot\s,  other  than  contractors,  receiving  oi 
havinff  stores  of  war  in  their  possession,  may  be  transported  for  fourteen  years ;  and,  by 
sect.  C  persons  convicted  of  offences  against  the  9  &  10  W.  III.  may,  in  addition  to  the 
punishment  thereby  to  be  inflicted,  be  punished  with  whipping  and  imprisonment,  or 
either ;  but  the  penalty  may  be  mitigated.— Chittt. 

^*  To  this  class  of  felonies  ii\juriouB  to  the  king's  prerogative  may  be  added  two  felonie.1 
lately  created  by  the  legislature,  who  thought  it  expedient  to  repress  the  attempts  of 
miBchievous  and  disaffected  persons  by  transportation  or  capital  punishment.  The  37 
Geo.  III.  c.  70  (revived  and  made  perpetual  by  the  57  Gheo.  III.  c.  7)  enacts  that  if  any 
person  shall  maliciously  and  advisedly  endeavour  to  seduce  any  person  serving  in  her 
majesty's  service  by  sea  or  land  from  his  duty  and  allegiance,  or  to  incite  any  person  to 
commit  any  act  of  mutiny  or  mutinous  practice,  he  shall  be  guilty  of  felony,  and  shall 
■afifer  death  without  benefit  of  clergy.  The  crime,  wherever  committed,  may  be  tried  in 
any  county.  A  sailor  in  a  sick-hospital,  where  he  had  been  for  thirty  days,  and  there- 
fore not  entitled  to  pay,  nor  liable  for  what  he  then  does  to  a  court-martial,  is  a  person 
serving  in  the  king's  forces  by  sea,  within  the  37  Geo.  III.,  so  as  to  make  the  seducing 
him  an  offence  within  that  act.    Rubs.  A^  R.  C.  C.  76.--Christian. 
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CHAPTER  Vm. 

OF  PB^MUNIBK 

^■.QQ-i  *A  THIRD  species  of  offence  more  immediately  affecting  the  king  and 
^  his  government,  though  not  subject  to  capital  punishment,  is  that  of 
prcemunire,  so  called  from  the  words  of  the  writ  preparatory  to  the  prosecution 
thereaf:  '^ prceniunire(a)  facias  A.  B"  cause  A.  B.  to  be  forewarned  that  he  appear 
before  us  to  answer  the  contempt  wherewith  he  stands  charged :  which  con- 
tempt is  particularly  recited  in  the  preamble  to  the  writ.(6)*  It  took  its  original 
from  the  exorbitant  power  claimed  and  exercised  in  England  by  the  nope, 
which,  even  in  the  days  of  blind  zeal,  was  too  heavy  for  our  ancestors  to  bear 
It  may  justly  be  observed  that  religious  principles,  which  (when  genuine  and 
pure)  have  an  evident  tendency  to  make  their  professors  better  citizens  as  well 
as  better  men,  have  (when  perverted  and  erroneous)  been  usually  subversive  of 
civil  government,  and  been  made  both  the  cloak  and  the  instrument  of  every 
pernicious  design  that  can  be  harboured  in  the  heart  of  man.  The  unbounded 
authority  that  was  exercised  by  the  Druids  in  the  west,  under  the  influence  of 
pagan  superstition,  and  the  terrible  ravages  committed  by  the  Saracens  in  the 
east,  to  propagate  the  religion  of  Mahomet,  both  witness  to  the  truth  of  that 
antient  universal  observation,  that,  in  all  ages  and  in  all  countries,  civil  and 
ecclesiastical  tyranny  are  mutually  productive  of  each  other.  It  is^  therefore, 
the  gloiy  of  the  church  of  England  that  she  inculcates  due  obedience  to  lawfiil 
*104 1  ^^^^^^^^7;  ^^^  ^^^^  ^^^^  (J^  ^^^  prelates,  on  ^a  trying  ooeasion,  once 
J  expressed  it)^  in  her  principles  and  practice  ever  most  unquestionably 
loyal.  The  clergy  or  ner  persuasion,  holy  in  their  doctrines  and  unblemished 
in  their  lives  and  conversation,  are  also  moderate  in  their  ambition,  and  ente^ 
tain  just  notions  of  the  ties  of  society  and  the  rights  of  civil  government.  As 
in  matters  of  faith  and  morality  they  acknowledge  no  raide  but  the  Scriptures, 
BO,  in  matters  of  external  polity  and  of  private  right,  they  derive  all  therr  title 
from  the  civil  magistrate ;  they  look  up  to  the  kmg  as  their  head,  to  the  par- 
liament as  their  lawgiver,  and  pride  themselves  in  nothing  more,  justly  than  in 
being  true  members  of  the  church,  emphatically  by  law  established.  Whereas 
the  notions  of  ecclesiastical  liberty,  in  those  who  differ  from  them,  as  well  in 
one  extreme  as  the  other,  (for  I  here  only  speak  of  extremes,)  are  equally  and 
totally  destructive  of  those  ties  and  obligations  by  which  all  society  is  kept  to- 
gether; equally  encroaching  on  those  rights  which  reason  and  the  original  con- 
tract of  every  free  state  in  the  universe  have  vested  in  the  soyereign  power  j 
and  equally  aiming  at  a  distinct  independent  supremacy  of  their  own,  where 
spiritual  men  and  spiritual  causes  are  concerned.  The  dreadM  effects  of  such 
a  religious  bigotiy,  when  actuated  by  erroneous  principles,  even  of  the  Protest- 
ant kind,  are  sufficiently  evident  from  the  history  of  the  anabaptists  in  Ger- 
many, the  covenanters  in  Scotland,  and  that  defugo  of  sectaries  in  Bn^lasd 
who  murdered  their  sovereign,  overturned  the  church  and  monarchy,  snook 
every  pillar  of  law,  justice,  and  private  property,  and  most  devoutly  established 
a  kingdom  of  the  saints  in  their  stead.  But  these  horrid  devastations,  the 
effects  of  mere  madness,  or  of  zeal  that  was  nearly  allied  to  it,  though  violent  and 
tumultuous,  were  but  of  a  short  duration.  Whereas  the  progress  of  the  papal 
policy,  long  actuated  by  the  steady  counsels  of  successive  pontile,  took  deejMr 
i-oot,  and  was  at  length  in  some  places  with  difficulty,  in  others  never  yet,  extir- 
pated. For  this  we  might  call  to  witness  the  black  intrigues  of  the  Jesuits,  so 
lately  triumphant  over  Christendom,  but  now  universal^  abandoned  by  even 

(•)  A  barfaarwM  wqril  §»prmmonerO  (^  AddvsM  to  JiMMi  IL 1087 


[»)  Old  Nat.  BreT.  101,  edit  1684. 

^  Prtemunio,  in  law-Latin,  is  used  in  all  its  tenses  and  participles  for  prmmmn  or  dH. 
Dgoange  Glos*  — <]!hri8Tian. 
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the  Roman  CathoKc  powers;  but  the  subject  of  our  present  *chapter  r*iAc 
rather  leads  mh  to  consider  the  vast  strides  which  were  rormerly  made  in  L 
this  kingdom  by  the  popish  clergy;  how  nearly  they  arrived  to  effecting  their 
grand  design;  some  &w  of  the  means  they  made  use  of  for  establishing  their 
plan;  and  how  almost  all  of  them  have  been  defeated  or  converted  to  better 
purposes  by  the  rigour  of  our  free  constitution  and  the  wisdom  of  successive 
parliaments. 

The  antient  British  church,  by  whomsoever  planted,  was  a  stranger  to  the 
bishop  of  Bome  and  all  his  pretended  authority.  But,  the  pagan  Saxon  in* 
vaders  having  driven  the  professors  of  Christianity  to  the  remotest  corners  of 
our  island,  their  own  conversion  was  afterwards  effected  by  Augustin  the  monk, 
and  other  missionaries  from  the  court  of  Bome.  This  naturally  introduced 
Bome  few  of  the  ]^apal  corruptions  in  point  of  faith  and  doctrine;  but  we  read 
of  no  civil  authority  claimed  by  the  pope  in  these  kingdoms  till  the  era  of  the 
I^orman  conquest,  when  the  then  reigning  pontiff  having  favoured  duke  William 
in  his  projected  invasion  by  blessing  his  host  and  consecrating  his  banners,  he 
took  that  opportunity  also  of  establishing  his  spiritual  encroachments,  and  was 
even  permitted  so  to  do  by  the  policy  of  the  conqueror,  in  order  more  effec- 
tually to  humble  the  Saxon  clergy  and  aggrandize  his  Korman  prelates ;  prelates 
who,  being  bred  abroad  in  the  doctrine  and  practice  of  slavery,  had  contracted 
a  reverence  and  regard  for  it,  and  took  a  pleasure  in  riveting  the  chains  of  a 
free-bom  people. 

The  most  stable  fbundation  of  legal  and  rational  government  is  a  due  subordi- 
nation of  rank  and  a  gradual  scale  of  authority;  and  tyranny  also  itself  is  most 
sorely  supported  by  a  regular  increase  of  despotism,  rising  fi:x)m  the  slave  to 
the  sultan;  with  this  difference,  however,  that  the  measure  of  obedience  in  the 
one  is  grounded  on  the  principles  of  society,  and  is  extended  no  ^rther  than 
leason  and  necessity  willwaiTant;  in  the  other  it  is  limited  only  by  absolute 
will  and  pleasure,  without  permitting  the  inferior  to  examine  the  title  upon 
which  it  is  founded.  More  effectually,  therefore,  to  enslave  the  consciences  and 
minds  of  the  people,  the  Bomish  *clergy  themselves  paid  the  most  im-  r^^tnA^ 
plicit  obedience  to  their  own  superiors  or  prelates ;  and  they,  in  their  '- 
turns,  were  as  blindly  devoted  to  the  will  of  the  sovereign  pontiff,  whose  de- 
cisions they  held  to  be  infallible,  and  his  authority  coextensive  with  the  Chris- 
tian world.  Hence  his  legates  a  latere  were  introduced  into  every  kingdom  of 
Europe;  bis  bulles  and  decretal  epistles  became  the  rule  both  of  faith  and  disci- 
pline; his  judgment  was  the  final  resort  in  all  cases  of  doubt  or  difficulty;  his 
decrees  were  enforced  by  anathemas  and  spiritual  censures;  he  dethroned  even 
kings  that  were  refractory,  and  denied  to  whole  kingdoms  (when  undutiM)  the 
exercise  of  Christian  ordinances  and  the  benefits  of  the  gospel  of  Grod. 

But,  though  the  being  spiritual  head  of  the  church  was  a  thing  of  great  sound, 
and  of  greater  authority,  among  men  of  conscience  and  f  iety,  yet  the  court  of 
Rome  was  Mly  apprized  that  (among  the  bulk  of  mankmd)  power  cannot  bo 
maintained  without  property;  and  therefore  its  attention  began  very  early  to 
be  riveted  upon  every  method  that  promised  pecuniary  advantage.  The  doc- 
trine of  purgatory  was  introduced,  and  with  it  the  purchase  of  masses  to  reileem 
the  souls  of  the  deceased.  New-fangled  offences  were  created,  and  indulgences 
were  sold  to  the  wealthy  for  liberty  to  sin  without  danger.  The  canon  law 
took  cognizance  of  crimes,  enjoined  penance  pro  salute  animoe,  and  commuted 
that  penance  fbr  money.  Kon-residence  and  pluralities  among  the  Clergy,  and 
marriages  among  the  laity  related  within  the  seventh  decree,  were  strictly  pro- 
hibited by  canon ;  but  dispensations  were  seldom  denied  to  those  who  could 
afford  to  buy  them.  In  short,  all  the  wealth  of  Christendom  was  gradually 
drained  by  a  thousand  channels  into  the  coffers  of  the  holy  see. 

The  establishment  also  of  the  feodal  system  in  most  of  the  governments  of 
Burope,  whereby  the  lands  of  all  private  proprietors  were  declared  to  be  holden 
of  fhe  prince,  gave  a  hint  to  the  court  of  Bome  for  usurping  a  similar  authority 
over  aU  the  preferments  of  the  church,  which  began  first  m  Italy,  and  gradu 
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jiejQ,,,  ally  spread  itself  to  BiJgland.  The  pope  became  a  ♦feodal  lord,  and  all 
J  ordinary  patrons  were  to  hold  their  right  of  patronage  under  this  uni- 
versal superior.  Estates  held  by  feodal  tenure,  being  originally  gratuitous  do- 
nations, were  at  that  time  denominated  beneficia;  their  very  name,  as  well  as 
constitution,  was  borrowed,  and  the  care  of  the  souls  of  a  parish  thence  came 
to  be  denominated  a  benefice.  Lay  fees  were  conferred  by  investiture  or  delivery 
of  coi'poral  possession ;  and  spiritual  benefices,  which  at  first  were  universally 
donative,  now  received  in  like  manner  a  spiritual  investiture  by  institution  from 
the  bishop,  and  induction  under  his  authority.  As  lands  escheated  to  the  lord 
in  defect  of  a  legal  tenant,  so  benefices  lapsed  to  the  bishop,  upon  non-presenta- 
tion by  the  patron,  in  the  nature  of  a  spiritual  escheat.  The  annual  tenths  col- 
lected from  the  clergy  were  equivalent  to  the  feodal  render,  or  rent  reserved 
upon  a  ffrant;  the  oath  of  canonical  obedience  was  copied  from  the  oath  of  fealty 
required  from  the  vassal  by  his  superior ;  and  the  primer  seisins  of  our  military 
tenures,  whereby  the  first  profits  of  an  heir's  estate  were  cruelly  extorted  by 
his  lord,  gave  birth  to  as  cruel  an  exaction  of  first-fruits  from  the  beneficed 
clergy.  And  the  occasional  aids  and  talliages  levied  by  the  prince  on  his  vas- 
sals gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his  legates  a  latere, 
Peter-pence  and  other  taxations. 

At  length  the  holy  father  went  a  step  beyond  any  example  of  either  emperor 
or  feodal  lord.  He  reserved  to  himseL^  by  his  own  apostolical  authority,(a)  the 
presentation  to  all  benefices  which  became  vacant  while  the  incumbent  was  at- 
tending the  court  of  Bome  upon  any  occasion,  or  on  his  journey  thither  or  back 
again ;  and  moreover  such  also  as  became  vacant  by  his  promotion  to  a  bishop- 
ric or  Abbey:  '^etiamsi  ad  iUa  personce  consueverint  et  debuerird  per  electionem  aid 
quemvis  alium  modum  assumi."  And  this  last,  the  canonists  declared,  was  no 
detriment  at  all  to  the  patron,  being  only  like  the  change  of  a  life  in  a  feodal 
estate  by  the  lord.  Dispensations  to  avoid  these  vacancies  begat  the  doctrine 
of  commendams ;  and  papal  provisions  were  the  previous  nommation  to  such 
♦1081  ^^^^^^^i^j  ^7  *  ^1°^  ^^  anticipation,  before  they  *became  actually  void, 
-I  though  afterwards  indiscriminately  applied  to  any  right  of  patronage 
exerted  or  usurped  by  the  pope.  In  consequence  of  which,  the  best  livings  were 
filled  by  Italian  and  other  foreign  clergy,  equally  unskilled  i^  and  adverse  to 
the  laws  and  constitution  of  England.  The  very  nomination  to  bishopries, 
that  antient  prerogative  of  the  crown,  was  wrested  from  king  Henry  the  First, 
and  afterwards  from  his  successor,  king  John,  and  seemingly,  indeed,  conferred 
on  the  chapters  belon^ng  to  each  see ;  but,  bv  means  of  the  frequent  appeals 
to  Bome,  through  the  intricacy  of  the  laws  which  regulated  canonical  elections, 
was  eventually  vested  in  the  pope.  And,  to  sum  up  this  head  with  a  transac- 
tion most  unparalleled  and  astonishing  in  its  kind,  pope  Innocent  III.  had  at 
length  the  effrontery  to  demand,  and  king  John  had  the  meaiiness  to  consent  to, 
a  resignation  of  his  crown  to  the  pope,  whereby  England  was  to  become  for- 
ever St.  Peter's  patrimony;  and  the  dastardly  monarch  reaccepted  his  sceptre 
fr^m  the  hands  of  the  papal  legate,  to  hold  as  the  vassal  of  the  holy  see  at  the 
annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved,  by  the  court  of 
Bome,  was  a  master-piece  of*  papal  policy.  iSot  content  with  the  ample  pro- 
vision of  tithes  which  the  law  of  the  land  had  given  to  the  parochial  clergy, 
they  endeavored  to  grasp  at  the  lands  and  inheritances  of  the  kingdom,  and 
(had  not  the  legislature  withstood  them)  would  by  this  time  have  probably 
been  masters  of  every  foot  of  ground  in  the  kingdom.  To  this  end  they  intro- 
duced the  monks  of  the  Benedictine  and  other  rules,  men  of  sour  and  austere 
religion,  separated  from  the  world  and  its  concerns  by  a  vow  of  perpetual  celi- 
bacy, yet  uiscinating  the  minds  of  the  people  by  pretences  to  extraordinary 
sanctitv,  while  all  their  aim  was  to  aggrandize  the  power  and  extend  the  influ- 
ence of  their  grand  superior,  the  pope.  And  as,  in  those  times  of  civU  tumult, 
^roat  rapines  and  violence  were  dai^  committed  by  overgrown  lords  and  their 
adherents,  they  were  taught  to  beliexe  that  founding  a  monastery  a  little  be- 
ef) JBWrov.  f.  3, 1,  a,  o.  U. 
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fore  their  death  would  atone  for  a  life  of  incontinence,  disorder,  and  bloodshed. 
Hence  innumerable  abbeys  and  religious  houses  were  built  within  a  r4ti()Q 
*oentury  after  the  conquest,  and  endowed  not  only  with  the  tithes  of  •- 
parishes  which  were  ravished  from  the  secular  clergy,  but  also  with  lands,  ma- 
nors, lordships,  and  extensive  baronies.  And  the  doctrine  inculcated  was,  that 
whatever  was  so  given  to,  or  purchased  by,  the  monks  and  friars,  was  conse- 
crated to  God  himself;  and  that  to  alienate  or  take  it  away  was  no  less  than 
the  sin  of  sacrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which  will  occur  to  the 
recollection  of  the  reader,  set  on  foot  by  the  court  of  Home  for  effecting  an  en- 
tire exemption  of  its  clergy  from  any  intercourse  with  the  civil  magistrate : 
such  as  the  separation  of  the  ecclesiastical  court  from  the  temporal ;  the  ap- 
pointment of  its  judges  by  merely  spiritual  authority,  without  any  interposition 
from 'the  crown;  the  exclusive  jurisdiction  it  claimed  over  all  ecclesiastical  per- 
sons and  causes ;  and  the  privilegium  clericale,  or  benefit  of  clergy,  which  de- 
livered all  clerks  from  any  trial  or  punishment  except  before  their  own  tribunal. 
But  the  history  and  progress  of  ecclesiastical  courts,(6)  as  ^ell  as  of  purchases 
in  mortmain,(/)  have  already  been  fully  discussed  in  the  preceding  book ;  and 
we  shall  have  an  opportunity  of  examining  at  large  the  nature  of  the  privilegium 
dericale  in  the  progress  of  the  present  one.  Andtherefore  I  shall  only  observe 
at  present,  that  notwithstanding  this  plan  of  pontifical  power  was  so  deeply  laid, 
and  so  indefatigably  pursued  by  the  unwearied  politics  of  the  court  of  jRome 
throngh  a  long  succession  of  ages ;  notwithstanding  it  was  polished  and  im- 
proved by  the  united  endeavours  of  a  body  of  men  who  engrossed  all  the  learn- 
ing of  Europe  for  centuries  together;  notwithstanding  it  was  firmly  and  reso- 
I'ltely  executed  by  persons  the  best  calculated  for  establishing  tyranny  and 
despotism,  being  fired  with  a  bigoted  enthusiasm,  (which  prevailed  not  only 
among  the  weak  and  simple,  but  even  among  those  of  the  best  natural  and  ac- 
quired endowments,)  unconnected  with  their  fellow-subjects,  and  totally  indiffer- 
ent to  what  might  befall  that  posterity  to  which  they  bore  no  endearing  relation : 
yet  it  vanished  into  ♦nothing  when  the  eyes  of  the  people  were  a  little  r*|iA 
enlightened,  and  they  set  themselves  with  vigour  to  oppose  it.  So  vain  L 
and  ridiculous  is  the  attempt  to  live  in  society  without  acknowledging  the  obli« 
gations  which  it  lays  us  under,  and  to  affect  an  entire  independence  of  that  civil 
state  which  protects  us  in  all  our  rights,  and  gives  us  every  other  liberty,  that 
only  excepted  of  despising  the  laws  of  the  community. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the  original  and  subse- 
quent progress  of  the  papal  usurpations  in  England,  let  us  now  return  to  the 
Btatntes  of  prcBmunire,  which  were  framed  to  encounter  this  overgrown  yet  in- 
ereaaing  evil.  King  Edward  I.,  a  wise  and  magnanimous  prince,  set  himself  in 
earnest  to  shake  off  this  servile  yoke.(^)  He  would  not  suffer  his  bishops*  to 
attend  a  general  council  till  they  had  sworn  not  to  receive  the  papal  benedic- 
tion. He  made  light  of  all  papal  buUes  and  processes;  attacking  Scotland  in  de- 
fiance of  one,  and  seizing  the  temporalities  of  his  clergy,  who,  under  pretence 
of  another,  refused  to  pay  a  tax  imposed  by  parliament.  He  strengthened  the 
statutes  of  mortmain,  thereby  closing  the*  great  gulf  in  which  all  Sie  lands  of 
the  kingdom  were  in  danger  of  being  swallowed.  And,  one  of  his  «ubjects  hav- 
ing obtained  a  bulle  of  excommunication  against  another,  he  ordered  him  to  be 
executed  as  a  traitor,  according  to  the  antient  law.(A)  And  in  the  thirty-fifth 
year  of  his  reign  was  made  the  first  statute  against  papal  provisions,  being,  ao- 
cordlng  to  Sir  Edward  Coke,(i)  the  foundation  of  all  the  subsequent  statutes  of 
prcemunirCy  which  we  rank  as  an  offence  immediately  against  the  king,  because 
every  encouragement  of  the  papal  power  is  a  diminution  of  the  authority  of  the 
orown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  again  endeavoured  to  en 
croach,  but  the  parliament  manfully  withstood  him ;  and  it  was  one  of  the  prin- 
cipal articles  charged  against  that  unhappy  prince,  that  he  had  given  allowance 

(•)  Bee  book  iU.  page  61.  (»)  Bro.  Abr.  tit  CbrtwM,  115 ;  Trtammy  li.    6  R.  p.  1,  M.  \X 
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to  the  bnlles  of  the  see  of  Eome.  Bat  Edward  the  Third  was  of  a  temper  ex- 
*nn  *r®^^ly  different:  and,  to  remedy  these  *inconvenience8  first  by^gentle 
J  means,  he  and  his  nobility  wrote  an  expostulation  to  the  pope;  but  receiv- 
ijig  a  menacing  and  contemptuous  answer,  withal  acquainting  him  that  the  empe- 
ror, (who  a  few  years  before,  at  the  diet  of  Nuremberg,  a.d.  1323,  had  established 
a  law  against  provisions,)(/:)  and  also  the  king  of  France,  had  lately  submitted 
to  the  holy  see,  the  king  replied  that  if  both  the  emperor  and  the  French  king 
should  take  the  pope's  part,  he  was  ready  to  give  battle  to  them  both  in  defence 
of  the  liberties  of  the  crown.  Hereupon  more  sharp  and  penal  laws  were  devised 
against  provisors,(0  which  enact,  severally,  that  the  court  of  Eome  lihall  not 
present  or  collate  to  any  bishopric  or  living  in  England;  and  that  wnoever  dis- 
turbs any  patron  in  the  presentation  to  a  living  by  virtue  of  a  papal  provision, 
such  provisor  shall  pay  fine  and  ransom  to  the  king  at  his  will,  and  be  im- 
prisoned till  he  renounces  such  provision ;  and  the  same  punishment  is  infiicted 
on  such  as  cite  the  king,  or  any  of  his  subjects,  to  answer  in  the  court  of  Eome. 
And  when  the  holy  see  resented  these  proceedings,  and  pope  Urban  V.  attempted 
to  revive  the  vassaltige  and  annual  rent  to  which  king  John  had  subjected  his 
kingdom,  it  was  unanimously  agreed  by  all  the  estates  of  the  realm,  in  parlia- 
ment assembled,  40  Edw.  III.,  that  king  John's  donation  was  null  and  void, 
being  without  the  concurrence  of  parliament,  and  contrary  to  his  coronation- 
oath  :  and  all  the  temporal  nobility  and  commons  engaged,  that  if  the  pope 
should  endeavour  by  process  or  otherwise  to  maintain  these  usurpations,  they 
would  resist  and  withstand  him  with  all  their  power.(m) 

In  the  rei^n  of  Eichard  the  Second  it  was  found  necessary  to  sharpen  and 
strengthen  these  laws,  and  therefore  it  was  enacted,  by  statutes  3  Eic.  ll.  c.  3, 
and  7  Eic.  U.  c.  12,  first,  that  no  alien  should  be  capable  of  letting  his  benefice 
to  farm;  in  order  to  compel  such  as  had  crept  in,  at  least  to  reside  on  their  pre- 
*1121  fi^nnents;  and  afterwards,  that  no  alien  "^should  be  capable  to  be  pre- 
J  sented  to  any  ecclesiastical  preferment,  under  the  penaltv  of  the  statutes 
of  provisors.  By  the  statute  12  Eic.  II.  c.  15,  all  liegemen  of  the  king,  accept- 
ing of  a  living  by  any  foreign  provision,  are  put  out  of  the  king's  protection, 
and  the  benefice  made  void.  To  which  the  statute  13  Eic.  II.  st.  2,  c.  2  adds 
banishment  and  forfeiture  of  lands  and  goods :  and,  by  c.  3  of  the  same  statute, 
any  person  bringing  over  any  citation  or  excommunication  from  beyond  sea  on 
account  of  the  execution  of  the  foregoing  statutes  of  provisors  shall  be  im- 
prisoned, forfeit  his  goods  and  lands,  and  moreover  suffer  pain  of  life  and 
member. 

In  the  writ  for  the  execution  of  all  these  statutes  the  words  praemunire  faeiaSf 
being  (as  we  said)  used  to  command  a  citation  of  the  party,  have  denominated 
in  common  speech  not  only  the  writ,  but  the  offence  itself  of  maintaining  the 
papal  power,  Dy  the  name  of  prcemunire.  And  accordingly  the  next  statute  I 
shall  mention,  which  is  generally  referred  to  by  all  subsequent  statutes,  is  usu- 
ally called  the  statute  of  prcemunire.  It  is  the  statute  16  Eic.  II.  c.  6,  which 
enacts  that  whoever  procures  at  Eome,  or  elsewhere,  any  translations,  processes, 
excommunications,  buUes,  instruments,  or  other  thin^  which  touch  the  king, 
against  him,  his  crown,  and  realm,  and  all  persons  aiding  and  assisting  therein, 
shall  be  put  out  of  the  king's  protection,  their  lands  and  goods  forfeited  to  the 
king's  use,  and  they  shall  be  attached  by  their  bodies  to  answer  to  the  king  and 
his  council;  or  process  of  prcemunire  facias  shall  be  made  out  against  them  as  in 
other  cases  of  provisors. 

By  the  statute  2  Hen.  IV.  c.  3,  all  persons  who  accept  any  provision  from  the 
pope,  to  be  exempt  from  canonical  obedience  to  their  proper  ordinary,  are  also 
subjected  to  the  penalties  of  prcemunire.  And  this  is  the  last  of  our  antient 
statutes  touching  this  offence ;  the  usurped  civil  power  of  the  bishop  of  Rome 
bein^  pretty  wefl  broken  down  by  these  statutes,  as  his  usurped  religious  power 
was  m  about  a  century  afterwards ;  the  spirit  of  the  nation  being  so  much  raised 
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"^'against  foreigners  that  abont  this  time,  in  the  reign  of  Henry  the  Fifth,    ^  ^-^^^ 
the  alien  priories,  or  abbeys  for  foreign  monks,  were  suppressed,  and    *- 
their  lands  given  to  the  crown.    And  no  fiirther  attefnpts  were  afterwards  made 
in  support  of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly  mistaken  when  he 
Bay8(n)  that  in  Henry  the  Sixth's  time  the  archbishop  of  CJanterbury,  and  other 
bishops,  offered  to  the  kin^  a  large  supply  if  he  would  consent  that  all  lawit 
against  provisors,  and  especially  the  statute  16  Ric.  II.,  might  be  repealed,  but 
that  this  motion  was  rejected.  This  account  is  incorrect  in  all  its  branches. 
For,  first,  the  application,  which  he  probably  means,  was  made  not  by  the 
bishops  only,  but%y  the  unanimous  consent  of  a  provisional  synod  assembled 
in  1489, 18  Hen.  VL,  that  very  synod  which  at  the  same  time  refused  to  confirm 
and  allow  a  papal  bulle  which  then  was  laid  before  them.  Next,  the  purport 
of  it  was  not  to  procure  a  repeal  of  the  statutes  against  provisors,  or  that  of 
Sichard  II.  in  particular;  but  to  request  that  the  penalties  thereof,  which  by 
forced  construction  were  appKed  to  all  that  sued  in  the  spiritual,  alfid  even  in 
many  temporal,  courts  of  this  realm  might  be  turned  against  the  proper  objects 
only :  those  who  appealed  to  Home,  or  to  any  foreign  jurisdictions;  the  tenor 
of  the  petition  being,  '<  that  those  penalties  should  oe  taken  to  extend  only  to 
those  that  commenced  any  suits  or  procured  any  writs  or  public  instruments  at 
Eome,  or  elsewhere  out  of  England ;  and  that  no  one  should  be  prosecuted 
upon  that  statute  for  any  suit  in  the  spiritual  courts  or  lay  jurisoictions  of 
this  kingdom."  Lastly,  the  motion  was  so  far  from  being  rejected  that  the  king 
promised  to  recommend  it  to  the  next  parliament,  and  in  the  mean  time  that  no 
one  should  be  molested  upon  this  account.  And  the  clergy  were  so  satisfied 
with  their  success  that  they  granted  to  the  king  a  whole  tenth  upon  this  0C4^a- 
sion.(o) 

*And,  indeed,  so  far  was  the  archbishop,  who  presided  in  this  synod,  r^ii^ 
fir(tm  countenancing  the  usurped  power  of  the  pope  in  this  realm,  that  ^ 
he  was  ever  a  firm  opposer  of  it.  And,  particularly  in  the  reign  of  Henry  the 
Fifth,  he  prevented  the  king's  uncle  from  being  then  made  a  cardinal  and  legate 
a  latere  ftom,  the  pope ;  upon  the  mere  principle  of  its  being  within  the  mischief 
of  papal  provisions,  and  derogatory  from  the  liberties  of  the  English  church  and 
nation.  For,  as  he  expressed  himself  to  the  king  in  his  letter  upon  that  sub- 
ject, "  he  was  bound  to  oppose  it  by  his  ligeance,  and  also  to  quit  himself  to 
God  and  the  church  of  this  land,  of  which  God  and  the  king  had  made  him 
governor."  This  was  not  the  language  of  a  prelate  addicted  to  the  slavery  of 
the  see  of  Bome ;  but  of  one  who  was  indeed  of  principles  so  very  opposite  to 
the  papal  usurpations  that  in  the  year  preceding  this  synod,  17  Hen.  YI.,  he  re- 
vised to  consecrate  a  bishop  of  Ely  that  was  nominated  by  pope  Eugenius  IV. 
A  conduct  quite  consonant  to  his  former  behaviour,  in  6  Hen.  VI.,  when  he 
refused  to  obey  the  commands  of  pope  Martin  V.,  who  had  required  him  to 
exert  his  endeavours  to  repeal  the  statute  of  prcemunire,  ("  ezecrabile  illud  statu- 
tum/^  as  the  holy  father  phrases  it ;)  which  refiisal  so  far  exasperated  the  court 
of  Home  against  him  that  at  len^h  the  pope  issued  a  bulle  to  suspend  him  from 
his  office  and  authority,  which  the  archbisnop  disregarded  and  appealed  to  a 
general  council.  And  so  sensible  were  the  nation  of  their  primate  s  merit  that 
Uie  lords  spiritual  and  temporal,  and  also  the  university  of  Oxford,  wrote  letters 
to  the  pope  in  his  defence ;  and  the  house  of  commons  addressed  the  king  to 
send  an  embassador  forthwith  to  his  holiness  on  behalf  of  the  archbishop,  who 
had  incurred  the  displeasure  of  the  pope  for  opposing  the  excessive  power  of 
the  court  of  Rpme.(|>) 

♦This,  then,  is  the  original  meaning  of  the  offence  which  we  call  prcemti^    ^  jj^-. -.  ^ 
nirey  viz.,  introducing  a  foreign  power  into  this  land,  and  creating  impG-    *- 
rium  in  imperio  by  paying  that  obedience  to  papal  process  which  constitutionally 

JDsT.  Q6i  author  hapea  to  be  exctued  this  digression,-— if  indeed  it  be 

RTflk.  OmcA.  Moff.  BriL  tii.  538.  a  dlgreeeion  to  ataow  how  contrary  to  the  senttmenta  of  ao 

!««>«  Wilk.  Oanca.  Mag.  Brit,  toL  ili.  jNUtfm,  and  Br.  learned  and  pious  a  prelate,  even  in  the  days  of  popery, 

a  Lift  of  Archbishop  Ghlchele,  who  waa  the  prelate  those  usurpations  were  which  the  atatutea  ot  pnemumre 

Mfre  apoken  ot,  and  the  nmnifloent  founder  of  Ali-3ouU  and  proriaoTB  wen  made  to  restrain. 
GuUegv  in  Oxford,  In  viadictttioa  o^  whose  memory  the 

40S 


Digitized  by  VjOOQ IC 


115  PUBLIC  WEONGS.  [Book  IV, 

belo^iged  to  the  king  alone,  long  before  the  reformation  in  the  reign  .of  Henry 
the  Eighth ;  at  which  time  the  penalties  of  proemunire  were  indeed  extended  to 
more  papal  abases  than  befbre,  as  the  kingdom' then  entirely  renounced  the  au- 
thority of  the  see  of  Eome,  though  not  all  the  corrupted  doctrines  of  the  Boman 
church.  And  therefore,  by  the  several  statutes  of  24  Hen.  YIII.  c.  12,  and  25 
Hen.  YIII.  c.  19  &  21,  to  appeal  to  Eome  ^m  any  of  the  king's  courts,  which 
(though  illegal  before)  had  at  times  been  connived  at,  to  sue  to  Borne  for  any 
license  or  dispensation,  or  to  obey  any  process  from  thence,  are  made  liable  to 
the  pains  of  prcemunire.  And,  in  order  to  restore  to  the  king  in  effect  the  nomi- 
nation of  vacant  bishoprics,  and  vet  keep  up  the  established  ibrms,  it  is  enacted, 
by  statute  25  Hen.  YIII.  c.  20,  tnat  if  the  dean  and  chapter  refuse  to  elect  the 

Eerson  named  by  the  king,  or  any  archbishop  or  bishop  to  confirm  or  consecrate 
im,  they  shall  faU  within  the  penalties  of  the  statutes  of  pramiunire.  Also,  by 
statute  5  Eliz.  c.  1,  to  refuse  the  oath  of  supremacy  will  incur  the  pains  of  prcB- 
munire;  and  to  defend  the  pope's  jurisdiction  in  this  realm  is  a  prcemunire  for  the 
first  offence,  and  high  treason  for  the  second.  So  too,  by  statute  18  Eliz.  c.  2, 
to  import  any  aanus  Dei,  crosses,  beads,  or  other  superstitious  things  pretended 
to  be  hallowed  by  the  bishop  of  Bome,  and  tender  the  same  to  be  used;  or  to 
receive  the  same  with  such  intent  and  not  discover  the  offender;  or  if  a  justice 
of  the  peace,  knowing  thereof,  shall  not  within  fourteen  days  declare  it  to  a 
privy  counsellor,  they  all  incur  prcemunire^  But  importing  or  selling  masa- 
books,  or  other  popish  books,  is,  by  statute  3  Jac.  I.  c.  5,  §  25,  only  liable  to  the 
penalty  of  forty  shillings.  Lastly,  to  contribute  to  the  maintenance  of  a  Jesuit's 
college,  or  any  popish  seminary  whatever,  beyond  sea,  or  any  person  in  the 
same,  or  to  contribute  to  the  maintenance  of  any  Jesuit  or  popish  priest  in 
England,  is  by  statute  27  Eliz.  c.  2-  made  liable  to  the  penalties  of  prcemunire. 
♦1161  *Thus  far  the  penalties  of  prcemunire  seem  to  have  kept  within  the 
■*  proper  bounds  of  their  original  institution,  the  depressing  the  power  of 
the  pope :  but,  they  being  pains  of  no  inconsiderable  consequence,  it  has  been 
thought  fit  to  apply  the  same  to  other  heinous  offences,  some  of  which  bear 
more  and  some  less  relation  to  this  original  offence,  and  some  no  relation  at  all. 
Thus,  1.  By  the  statute  1  &  2  Ph.  and  Mar.  c.  8,  to  molest  the  possessors  of 
abbey  lands  granted  by  parliament  to  Henry  the  Eighth  and  Edward  the  Sixth 
is  a  prcemunire,  2.  So  l&ewise  is  the  offence  of  acting  as  a  broker  or  agent  in 
any  usurious  contract,  when  above  ten  per  cent,  interest  is  taken,  by  statute  13 
Eliz.  c.  8.»  3.  To  obtain  any  stay  of  proceedings,  other  than  by  arrest  of  judg- 
ment or  writ  of  error,  in  any  suit  for  a  monopoly,  is  likewise  a  prcemunire,  by 
statute  21  Jac.  I.  c.  8.  4.  To  obtain  an  exclusive  patent  for  the  sole  making  or 
importation  of  gunpowder  or  arms,  or  to  hinder  otners  from  importing  them,  is 
also  a  prcemunire,  by  two  statutes ;  the  one  16  Gar.  I.  c.  21,  the  other  1  Jac.  11.  c. 
8.*  5.  On  the  abolition,  by  statute  12  Car.  II.  c.  24,  of  purveyance,(g)  and  the 
prerogative  of  pre-emption,  or  taking  any  victual,  beasts,  or  goods,  for  the  king's 
use,  at  a  stated  price,  without  consent  of  the  proprietor,  the  exertion  of  any  such 
power  for  the  future  was  declared  to  incur  the  penalties  of  prcemunire,  6.  To 
assert  maliciously  and  advisedly,  by  speaking  or  writing,  that  both  or  either 
house  of  parliament  have  a  legislative  authontv  without  the  king,  is  declared  a 

gcemunire  by  statute  18  Car.  II.  c.  1.  7.  By  the  habeas  corpus  act  Also,  81  Car. 
c.  2;  it  is  a  prcemunire,  and  incapable  of  the  king's  pardon,  besides  other  heavy 
pena,lties,(r)  to  send  any  subject  of  this  realm  a  prisoner  into  parts  beyond  the 
seas.  8.  By  the  statute  1  W.  and  M.  st.  1,  c.  8,  persons  of  eighteen  years  of  age 
refusing  to  take  the  new  oaths  of  allegiance,  as  well  as  supremacy,  upon  tender 

(•)  See  book  I.  page  287.  (')  See  hook  1.  p.  138.  Book  111,  page  187. 

•  Repealed  by  statute  8  A  9  Vict.  c.  69. — Stewart. 

'  This  act  was  made  perpetual  by  the  39  Eliz.  c.  18,  as.  30,  32 ;  but,  though  not  ex- 
pressly repealed,  yet  it  seems  to  have  virtually  expired  since  the  12  Anne,  st.  2,  o.  16,  a 
L— Chitty.  , 

*  By  the  second  section  of  1  Jac.  II.  c.  8,  the  importation  must  be  with  the  king's 
license,  (except  from  Ireland,  by  the  46  Geo.  III.  c.  121-.) — Ghittt. 

Repealed  by  6  Geo.  IV.  c.  105.— Stewabt. 
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by  the  proper  magiBtrate,  are  subject  to  the  penalties  of  a  prasmunire;^  and  by 
statute  7  «  8  *W.  III.  c.  24,  Serjeants,  counsellors,  proctors,  attorneys,  p^^^. 
and  all  officers  of  courts  practising  without  having  taken  the  oaths  of  ^ 
allegiance  and  supremacy  and  subscribing  the  declaration  against  popery,  are 
guilty  of  a  pro^untr^,  whether  the  oaths  be  tendered  or  no. '  9.  By  the  statute 
6  Anne,  c.  7,  to  assert  maliciously  and  directly,  by  preaching,  teaching,  or  ad- 
vised speaking,  that  the  then  pretended  prince  of  Wales,  or  any  person  other 
than  according  to  the  acts  of  settlement  and  union,  hath  any  right  to  the  throne 
of  these  kingdoms,  or  that  the  king  and  parliament  cannot  make  laws  to  limit 
the  descent  of  the  crown,  such  preaching,  teaching,  or  advised  speaking  is  a 
prcmiunire;  as  writing,  printing,  or  publishing  the  same  doctrines  amounted,  we 
may  remember,  to  hi^  treason.  10.  By  statute  6  Anne,  c.  23,  if  the  assembly 
of  peers  in  Scotland,  convened  to  elect  their  sixteen  representatives  in  the  British 
parliament,  shall  presume  to  treat  of  any  other  matter  save  only  the  election, 
they  incur  the  penalties  of  a  prcanunire.  11.  The  statute  6  Geo.  I.  c.  18  (enacted 
in  the  year  after  tibe  infamous  South-Sea  project  had  beggared  half  the  nation) 
makes  all  unwarrantable  undertakings  by  unlawful  subscriptions;  then  com- 
monly known  by  the  names  of  bubbles,  subject  to  the  penalties  of  a  proBmunire} 
,  12.  The  statute  12  Geo.  III.  c.  11  subjects  to  the  penalties  of  the  statute  of  prcR- 
'  munire  all  such  as  knowingly  and  wil^lly  solemnize,  assist,  or  are  present  at 
any  forbidden  marriage  of  such  of  the  descendants  of  the  body  of  king  George 
II.  as  are  by  that  act  prohibited  to  contract  matrimony  without  the  consent  of 
the  crown.(«) 

Having  thus  inquired  into  the  nature  and  several  species  of  'promiunirej  its 
punishment  may  be  gathered  from  the  foregoing  statutes,  which  are  thus 
shortly  summed  up  by  Sir  Edward  Coke  \(t)  "  Siat  from  the  conviction  the  de- 
fendant shall  be  out  of  the  king's  protection,  and  his  lands  and  tenements^ 
goods  and  chattels,  forfeited  to  3ie  Idng ;  and  that  his  body  shall  remain  in 
)m^onatiheking'8  pleasure;  *or  (as  other  authorities  have  it)  during  r*iig 
Ufe:"{u)  both  which  amount  to^  the  same  thing  ]  as  the  king  by  his  pre-  "■ 
rogative  may  any  time,  remit 'the  whole  or  any  part  of  the  punishment,  ex- 
cept in  the  case  of  transgressing  the  statute  of  habeas  corpus.  These  forfeitures 
here  inflicted  do  not  (by  the  way)  bring  this  offence  within  our  former  definition 
of  felony,  being  inflicted  by  particular  statutes  and  not  by  the  common  law. 
But  so  odious.  Sir  Edward  Coke  adds,  was  this  offence  of  prcemunire  that  a  man 
that  was  attainted  of  the  same  might  have  been  slain  by  any  other  man  with- 
out danger  of  law ;  because  it  was  provided  by  law(io)  that  any  man  might  do 
to  him  as  to  the  king's  enemy ;  and  any  man  may  lawfully  kill  an  enemy. 
However,  the  position  itself,  that  it  is  at  any  time  lawful  to  Kill  an  enemy,  is 
by  no  means  tenable :  it  is  only  lawfol,  by  the  law  of  nature  and  nations,  to 
kill  him  in  the  heat  of  battle  or  for  necessary  self-defence.  And  to  obviate 
such  savage  and  mistaken  notions,(x)  the  statute  5  Eliz.  c.  1  provides  that  it 
shall  not  be  lawful  to  kill  any  person  attainted  in  a  prcemunire,  any  law,  statute, 
opinion,  or  exposition  of  law  to  the  contrary  notwithstanding.^  But  still  such 
delinquent,  though  protected  as  a  pai*t  of  the  public  from  public  wrongs,  can 
bring  no  action  for  any  private  injury,  how  atrocious  soever,  heing  so  far  out  of 
the  protection  of  the  law  that  it  will  not  guard  his  civil  rights  nor  remedy  any 

(•)SQebookLoh.4.  (•)  Stat  25  Bdw.  IIL  Bt  6,  c  22. 

<<)  1  Inst.  1».  <«)  Bro.  Abr.  tit  Ommt,  IM. 

(i*)lBalgt.l0O. 


*  By  the  31  Geo.  I.  c.  32,  s.  18,  it  is  enacted  that  no  persons  shall  he  summoned  to  take 
the  oath  of  supromacy,  or  make  the  declaration  against  transub8tantiation,.or  be  prose- 
cuted for  not  obeying  the  summons  for  that  purpose. — Christian. 

*  By  the  6  Geo.  IV.,  the  greater  part  of  the  provisions  oCthis  statute  are  repealed,  and 
illegal  companies  are  left  to  be  defidt  with  according  to  the  commoD  law.— Chittt. 

'  And  although  this  statute  has  been  repealed,  by  the  act  9  &  10  Vict.  c.  59,  it  can 
scarcely  be  suggested  that  a  man  convicted  upon  a  prcBmumre  is  wholly  out  of  the  pale  of 
the  law. — K£BS. 
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erievADce  which  he  as  an  individual  may  soffer.    And  no  man,  knowing  him  to 
Be  guilty,  can  with  safety  give  him  comfort,  aid,  or  relief-Cy)* 


CHAPTER  IX. 

OF  MISPRISIONS  AND  CONTEMPTS  AFFECTING  THE  KING  AND 
GOVERNMENT. 

*119 1        *The  fourth  species  of  offences  more  immediately  against  the  king  and 
->     government  are  entitled  misprisions  and  contempts. 

Misprisions  (a  term  derived  from  the  old  French  mespris,  a  neglect  or  con- 
tempt) are,  in  the  acceptation  of  our  law,  generally  understood  to  be  aU  such 
high  offences  as  are  under  the  degree  of  capital,  but  nearly  bordering  thereon: 
and  it  is  said  that  a  misprision  is  contained  in  every  treason  and  felony  what- 
soever, and  that,  if  the  king  so  please,  the  offender  may  be  proceeded  against, 
for  the  misprision  only. (a)  And  upon  the  same  principle,  while  the  jurisdiction 
of  the  starchamber  subsisted,  it  was  held  that  the  king  might  remit  a  prose- 
cution for  treason,  and  cause  the  delinquent  to  be  censur^  in  that  court,  merely 
for  a  high  misdemeanour ;  as  happened  in  the  case  of  Eoser,  earl  of  Sutlana» 
in  43  Eliz.,  who  was  concerned  in  the  earl  of  Essex's  rebellion. (6)  Misprisions 
are  generally  divided  into  two  sorts :  negative,  which  consist  in  the  conceal- 
ment of  something  which  ought  to  be  revealed ;  and  positive,  which  consist 
in  the  commission  of  something  which  ought  not  to  be  clone. 
*1*>01        *^'        *^®    ^*'  ^^  negative  kind,  is  what  is  called  misprision  of  trea- 

*^  J  son;  consisting  in  the  bare  knowledge  and  concealment  of  treason, 
without  any  degree  of  assent  thereto :  for  any  Assent  makes  the  partv  a  prin- 
cipal traitor;  as  indeed  the  concealment,  which  was  construed  aiding  and 
abetting,  did  art  the  common  law :  in  like  manner  as  the  knowledge  of  a  plot 
asjainst  the  state,  and  not  revealing  it,  was  a  capital  crime  at  Florence  and 
other  states  of  Italy.((?)  But  it  is  now  enacted,  by  the  statute  1  &  2  Ph.  and 
M.  c.  10,  that  a  bare  concealment  of  treason  shall  onl^  be  held  a  misprision. 
This  concealment  becomes  criminal  if  the  party  apprized  of  the  treason  does 
not,  as  soon  as  conveniently  mav  be,  reveal  it  to  some  judge  of  assize  or  justice 
of  the  peace.((i)  But  if  there  be  any  probable  circumstances  of  assent,  as  if 
one  goes  to  a  treasonable  meeting,  knowing  beforehand  that  a  conspiracy  is 
intended  against  the  king )  or,  being  in  such  company  once  by  accident,  and 
having  heard  such  treasonable  conspiracy,  meets  the  same  company  again,  and 
hears  more  of  it,  but  conceals  it ;  this  is  an  implied  assent  in  law,  and  makes 
the  concealer  guilty  of  actual  high  treason.(e)^ 

There  is  also  one  positive  misprision  of  treason,  created  so  by  act  of  parlia- 

(10 1  Hawk.  p.  0.  U.  (^  Onlcdard.  Htot.  b.  8  and  IS. 

(•)Tear^fiook»2Ric.m.lO.  Stanndi:  P.  a  87.  Kelw.n.  (^  1  Hal.  P.  a  878. 

1  Hal.  P.  G.  87.  1  Hawk.  P.  G.  66,  56.  M 1  Hawk.  P.  C.  6e. 

(*)  Hodaon  of  tha  Gonzt  of  Btar^ambar.    118.  In  Mm. 
Brit. 

*  The  terrible  penalties  of  a  prwrnxadre  are  denounced  by  a  great  variety  of  statates ;  yet 
prosecutions  upon  a  prcBmumre  are  unheard  of  in  our  courts.  There  is  only  one  instance 
of  such  a  prosecution  in  the  State  Trials, — ^in  whic^  case  the  penalties  of  a^prommntre  were 
inflicted  upon  some  persons  for  refusing  to  take  the  oath  of  allegiance  in  the  reign  of 
Charles  the  Second.    Harg.  St.  Tr.  vol.  ii.  463.^Chri8TIan. 

^  If  any  person  or  persons  having  knowledge  of  the  commission  of  uiy  treason  shall 
conceal,  and  not,  as  soon  as  may  be,  disclose  and  make  known  the  same  to  the  President 
of  the  United  States,  or  som^  one  of  the  judges  thereof,  or  to  the  president  or  governor 
of  a  particular  State,  or  some  one  of  the  judges  or  justices  thereof,  such  person  or  persons, 
on  conviction,  shall  be  ac^udged  guilty  of  misprision  of  treason,  and  shiJl  be  imprisoned 
oot  exceeding  seven  years,  and  nned  not  exceeding  one  thousand  dollars.  Act  of  Con- 
ijiess,  April  »),  1790,  s.  2,  1  Story's  Laws,  83.--Shabswood. 
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ment.  The  Btatnte  13  Elix.  c.  2*  enacts  that  those  who  forge  foreign  com,  not 
current  in  this  kingdom,  their  aiders,  abettors,  and  procurers,  shall  all  be 
guilty  of  misprision  of  treason.  For  though  the  law  would  not  put  foreign 
coin  upon  quite  the  same  footing  as  our  own ;  yet,  if  the  circumstances  of 
trade  concur,  the  falsifying  of  it  may  be  attended  with  consequences  almost 
equally  pernicious  to  the  public:  as  the . counterfeiting  of  Portugal  money 
would  be  at  present;  and  tnerefore  the  law  has  made  it  an  offence  just  below 
capital,  and  tnat  is  all.  For  the  punishment  of  misprision  of  treason  is  loss  of 
the  profits  of  land  during  life,  forfeiture  of  goods,  and  imprisonment  during 
life.(/)*  Which  total  forfeiture  of  the  goods  was  originally  infliicted  while 
*the  offence  amounted  to  principal  treason^and  of  course  included  in  it  r:|cioi 
a  felony  by  the  common  law ;  and  therefore  is  no  exception  to  the  *• 
general  rule*  laid  down  in  a  former  chapter,(^)  that  wherever  an  offence  is 
punished  by  such  total  forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  also  the  concealment  of  a  felony  which  a  man  knows 
but  never  assented  to;  for,  if  he  assented,  this  makes  him  either  principal  or 
accessory.  And  the  punishment  of  this^  in  a  public  officer^  by  the  statute 
Westm.  1,  3  Edw.  I.  c.  9,  is  imprisonment  for  a  year  and  a  day ;  in  a  common 
person,  imprisonment  for  a  less  discretionary  time;  and,  in  both,  fine  and  ran- 
som at  the  king's  pleasure :  which  pleasui^  of  the  king  must  be  observed,  once 
for  all,  not  to  signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is  de- 
clared by  his  representatives^  the  judges  in  his  courts  of  justice;  ^^  voluntas  regis 
in  curia,  non  in  cameraJ'(h) 

There  is  also  another  species  of  negative  misprisions :  namely,  the  concealing 
of  treasure4rove,  which  belongs  to  the  king  or  his  grantees  by  prerogative  royaf : 
the  concealment  of  which  was  formerly  punishable  by  death  ;(i)  but  now  only 
by  fine  and  imprisonment.(j) 

II.  Misprisions  which  are  merely  positive  are  generally  denominated  con^ 
tempts  or  high  misdemeanours  ;  of  which 

1.  The  first  and  principal  is  the  mal-administration  of  such  high  officers  as  are 
in  public  trust  and  employment.  This  is  usually  punished  by  the  method  df 
parliamentary  impeachment ;  wherein  such  penalties,  short  of  death,  are  in- 
flicted,  as  to  the  wisdom  of  the  peers  shall  seem  proper ;  consisting  usually  of 
banishment,  imprisonment^,  fines,  or  perpetual  disability.  Hitherto  also  may  be 
refeiTcd  the  ^offence  of  embezzling  the  public  money,  called  among  the  r4ci22 
Eomans  peculatus,  which  the  Julian  law  punished  with  death  in  a  magis-  *• 
trate,  and  with  deportation,  or  banishment,  in  a  private  person.(/:)  With  us  it 
is  not  a  capital  crime,  but  subjects  the  committer  of  it  to  a  discretionary  fine 
and  imprisonment.*  Other  misprisions  are,  in  general,  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselves  bv  some  arrogant  and  undutiful 
behaviour  towards  the  king  and  government.    These  are 

2.  Contempts  against  the  king^  prerogative.  As,  by  refusing  to  assist  him  for 
the  good  of  tne  public,  either  in  his  councils,  by  advice,  if  called  unon,  or  in 
his  warS;  by  personal  service  for  defence  of  the  realm,  against  a  rebellion  or  in^ 


rs 


Hal.  P.  C.  S74.  (<)  GlanT.  L 1,  c.  2. 

8m  page  94.  (OSlnatlSa. 

2  Hal.  P.  C.  375.  (*)  InsU  4, 18»  9. 


*  This  ought  to  be  14  Eliz.  o.  3 ;  and  the  author  has  been  led  into  the  mistake  by 
implicitly  copying  Hawkins. — Coleridge. 

*  But  this  is  only  in  case  of  high  treason.  Misprision  of  a  lower  degree  is  punishable 
only  by  fine  and  imprisonment.    1  Hale,  375. — Chittt. 

*  But  now,  by  50  Geo.  III.  c.  59,  s.  1,  it  is  enacted  that  if  any  person  shall  embezzle  or 
fraudulently  apply  moneys  issued  to  him  for  the  public  services,  he  shall  be  adjudged 
guilty  of  a  misdemeanour,  and  shall  be  subject  to  transportation,  or  receive  such  punish- 
ment as  the  court  in  which  he  is  convicted  may  in  its  discretion  think  proper. 

Section  2  enacts  that  if  any  officer,  collector,  or  receiver  intrusted  with  the  receipt  or 
management  of  the  public  revenues  shall  ^nish  false  statements  or  returns  of  the 
moneys  collected  by  nim,  or  of  the  balances  left  in  his  hands,  he  shall  be  guilty  of  a 
misdemeanour,  and  be  fined  and  imprisoned  at  the  discretion  of  the  court,  and  be  for 
•yer  rendered  incapable  of  holding  or  eiyoying  any  office  under  the  crown. — Chittt. 
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va8ion.(Z)  Under  which  class  may  be  ranked  the  neglecting  to  join  the  fOSse 
coniitatuSy  or  power  of  the  county,  being  thereunto  required  by  the  sheriff  or 
justices,  according  to  the  statute  2  Hen.  V.  c.  8,  which  is  a  duty  incumbent 
upon  all  that  are  fifteen  yeai*s  of  age,  under  the  degree  of  nobility  and  able  to 
traveL(m)  Contempts  against  the  prerogative  may  also  be  by  preferring  the 
interests  of  a  foreign  potentate  to  those  of  their  own,  or  doing  or  receiving  any 
thing  that  may  create  an  undue  influence  in  favour  of  such  extrinsic  power;  as 
by  taking  a  pension  from  any  foreign  prince  without  the  consent  of  the  king.(») 
Or  by  disobeying  the  king's  lawful  commands:  whether  by  writs  issuing  out  of 
his  courts  pf  justice,  or  by  a  summons  to  attend  his  privv  council,  or  by  letters 
from  the  king  to  a  subject  commanding  him  to  return  n*om  beyond  seas,  (for 
disobedience  to  which  his  lands  shall  be  seized  till  he  does  return,  and  himseli 
afterwards  punished,)  or  by  his  writ  of  ne  exeat  regnum,  or  proclamation  com- 
manding the  subject  to  stay  at  home.(o)  Disobedience  to  any  of  these  com- 
mands is  a  high  misprision  and  contempt ;  and  so,  lastly,  is  disobedience  to  any 
act  of  parliament  where  no  particular  penalty  is  assigned;  for  then  it  is  punish- 
'*'1281  ^^^^'  ^^^  ^^^^  ^^  *these  contempts,  by  fine  and  imprisonment,  at  the 
-*    discretion  of  the  king's  courts  of  ju6tice.( j?) 

8.  Contempts  and  misprisions  against  the  king's  person  and  government  may 
be  by  speaking  or  writing  against  them,  cursing  or  wishing  him  ill,  giving  out 
ecandalous  stories  concerning  him,  or  doing  any  thing  that  may  tend  to  lessen 
him  in  the  esteem  of  his  subjects,  may  weaken  his  government,  or  may  raise 
jealousies  between  him  and  his  people.'  It  has  been  also  heldranoffencoof  this 
species  to  drink  to  the  pious  memory  of  a  traitor;  or  for  a  clergyman  to  absolve 
persons  at  the  gallows  who  there  persist  in  the  treasons  for  which  they  die; 
these  being  acts  which  impliedly  encourage  rebellion.  And  for  this  species  of 
contempt  a  man  may  not  only  be  fined  and  impri&oned,  but  suffer  the  pilloiy,' 
or  other  infamous  corporal,  punishment  ;(g)  in  like  manner  as  in  the  antieDt 
German  empire  such  persons  as  endeavoured  to  sow  sedition,  and  distui*b  the 
public  tranquillity,  were  condemned  to  become  the  objects  of  public  notoriety 
and  derision,  by  carrying  a  dog  upon  their  shoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederick  Barbarossa  inflicted  this  punish- 
ment on  noblemen  of  the  highest  rank.(r) 

4.  Contempts  against  the  Mng's  titley  not  amounting  to  treason  or  prcBmunirtf 
are  the  denial  of  his  right  to  the  crown  in  common  and  unadvised  di8CK)urse; 
for,  if  it  be  by  advisedly  speaking,  we  have  seen(s)  that  it  amounts  to  a  prarnvr 
nire.  This  heedless  species  of  contempt  is,  however,  punished  by  our  law  with 
fine  and  imprisonment.  Likewise,  if  any  person  shall  in  any  wise  hold,  affirm, 
or  maintain  that  the  common  law  of  this  realm,  not  altered  by  parliament, 

m  1  Hawk.  P.  0. 69.  (»)  1  Hawk.  P.  C.  00. 

H  Lamb.  Blr.  316.  (p)  Ibid. 


•i 


«)  8  Inat.  144.  <n  Mod.  Un.  mst.  zzix  28, 119 

[•)  See  book  L  page  268.  (•)  See  page  91. 

^  To  assert  faLsely  that  the  king  labours  under  the  affliction  of  mental  derangement  is 
criminal,  and  an  indictable  oflence.  3  D.  &  R.  464.  3  B.  &  G.  257,  S.  C.  In  Rex  vs.  Cob- 
bett,  E.  T.  1805,  Holt  on  Libel,  114,  115,  6  East,  583,  where  the  defendant  was  oonvicted 
of  publishing  a  libel  upon  the  administration  of  the  Irish  government  and  upon  the 
public  conduct  and  character  of  the  lord-lieutenant  and  lord-chancellor  of  Ireland,  bid 
Ellenborough,  C.  J.,  observed,  "  It  is  no  new  doctrine  that  if  a  publication  be  calculated 
to  alienate  the  affections  of  the  people,  by  bringing  the  government  into  disesteem, 
whether  the  expedient  be  by  ridicule  or  obloquy,  the  person  so  conducting  himself  is 
exgosed  to  the  inflictions  of  the  law."  See  also  Holt,  Rep.  424.  14  How.  St.  Tr.  1095, 8.  C. 

By  the  60  Geo.  III.  c.  8,  the  offence  of  publishing  seditious  libels  is  further  provided 
against  by  empowering  the  court  after  verdict  to  seize  upon  all  copies  of  the  libel,  Ac.; 
and,  by  sect.  4,  persons  convicted  of  a  second  offence  may  be  punished  as  in  cases  of  high 
misdemeanour,  or  by  banishment  for  so  long  as  the  court  may  order.  By  sect.  5,  persons 
not  departing  within  thirty  days  after  sentence  of  banishment  may  be  conveyea  outof 
the  kingdom ;  and,  by  sect.  6,  persons  banished  found  at  large  within  the  king's  do- 
minions may  be  transported,— -Chitty. 

•  By  56  Geo.  III.  c.  12,  the  punishment  of  the  pillory  was  abolished,  excepting  in  cases 
of  perjury,  and  fine  or  imprisonment  substitutea  in  its  place;  and  it  is  now  sJtogether 
abolished,  by  1  V'H.  c.  23. — Stewart. 
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ought  not  to  direct  the  nVht  of  the  crown  of  England ;  this  is  a  misdemeanour, 
by  statute  13  Eliz.  c.  1,  and  punishable  with  forfeiture  of  goods  and  chattels.  A 
contempt  may  also  arise  from  refusing  or.  neglecting  to  take  the  oaths  ap- 
pointed by  statute  for  the  better  securing  the  government,  and  yet  *act-  -*i24 
ing  in  a  public  oflSce,  place  of  trust,  or  other  capacity,  for  which  the  said  ^ 
oaths  are  required  to  he  tak^n,  viz.,  those  of  allegiance,  supremacy,  and  abjura- 
tion; which  must  be  taken  within  six  calendar  months  after  admission.  The 
penalties  for  this  contempt,  inflicted  by  statute  1  Geo.  I.  st.  2,  c.  13,  are  very 
little,  if  anv  thing,  short  of  those  of  a  prcemunire;  being  an  incapacity  to  hold 
the  said  offices,  or  any  other;  to  prosecute  any  suit;  to  be  guardian  or  executor; 
to  take  any  legacy  or  deed  of  gift;  and  to  vote  at  any  election  for  members  of 
parliament;  and  after  conviction  the  offender  shall  also  forfeit  500 f.  to  him  or 
them  that  will  sue  for  the  same.  Members,  on  the  foundation  of  any  college  in 
the  two  universities,  who  by  this  statute  are  bound  to  take  the  oaths,  must  also 
register  a  certificate  thereof  in  the  college-register  within  one  month  after; 
otoerwise,  if  the  electors  do  not  remove  him,  and  elect  another  within  twelve 
months,  or  after,  the  king  may  nominate  a  person  to  succeed  him  by  his  great 
seal  or  sign-manual.  Besides  thus  taking  the  oaths  for  offices,' any  two  justices 
of  the  peace  may  by  the  same  statute  summon,  and  tender  the  oaths  to,  any 
person  whom  they  shall  suspect  to  be  disaffected;  and  every  person  refusing  the 
same,  who  is  properly  called  a  non-juror,  shall  be  adjudged  a  popish  recusant 
convict,  and  subject  to  the  same  penalties  that  were  mentioned  in  a  former 
chapter;(0  which  in  the  end  may  amount  to  the  alternative  of  abjuring  the 
realm,  or  suffering  death  as  a  felon.* 

6.  Contempts  against  the  king's  palaces  or  courts  of  justice  have  been  always 
looked  upon  as  high  misprisions ;  and  by  the  autient  law,  before  the  conquest, 
fighting  m  the  king's  palace,  or  before  the  king's  judges,  was  punished  with 
death. (u)  So  too,  in  the  old  Gothic  constitutions,  there  were  many  places  privi- 
leged bv  law,  quibus  major  reverentia  et  securitas  debetur,  ut  templa  et  judicia,  quce 
sancta  habebantur, — arces  et  aula  regis, — denique  locus  quilibet  prcesente  aut  adven- 
tante  rege.(v)  And  at  present,  with  us,  by  the  statute  *33  Hen.  YIII.  c.  ^J^125 
12,  malicious  striking  m  the  king's  palace,  wherein  his  royal  person  re-  ■■ 
sides,  whereby  blood  is  drawn,  is  punishable  by  perpetual  imprisonment,  and 
fine  at  the  king's  pleasure,  and  also  with  loss  of  the  offender's  right  hand ;  the 
solemn  execution  of  which  sentence  is  prescribed  in  the  statute  at  length." 

But  striking  in  the  king's  superior  courts  of  justice,  in  Westminster  hall,  or  at 
the  assizes,  is  made  still  more  penal  than  even  in  the  king's  palace.  The  reason 
seems  to  be  that  those  courts  being  antiently  held  in  the  king's  palace,  and  be- 
fore the  king  himself,  striking  there  included  the  former  contempt  against  the 
king's  palace,  and  something  more,  viz.,  the  disturbance  of  public  justice.  For 
this  reason,  by  the  antient  common  law  before  the  conquest,(to)  striking  in  the 

(<)8aeiMC»66.  (•)  BUenihook, de  jt(»«  fiW^L  L  8.  a  8. 

<»)3nirt.l40.    X^ullMra(i.oap.7uid84.  (•')JU^ /iw.o.0.    ZL.  Ounrf.  56.    LL.Mwred.t.1. 

^  By  stat.  10  G^.  IV.  c.  7,  0.  24,  any  person  assuming  any  ecclesiastical  title  established 
in  England  or  Ireland  shall  forfeit  1007.  for  each  offence;  and,  by  stat.  14  &  15  Vict.  c.  60, 
briefs,  rescripts,  or  letters-apostolical  are  declared  unlawful  and  yoid.— Stewart. 

"  Mr.  Hargrave  has  given  in  the  11th  vol.  of  the  State  Trials,  p.  16,  an  extract  from 
Stowe's  Annals,  containing  a  very  curious  account  of  the  circumstances  of  the  trial  of  Sir 
Edmund  Enevet,  who  was  prosecuted  upon  this  statute  soon  after  it  was  enacted :  "for 
which  offence  he  was  not  onely  judged  to  lose  his  hand,  but  also  his  body  to  remain  in 
prison,  and  his  lands  and  goods  at  the  king's  pleasure.  Then  the  said  Sir  Edmund 
iCnevet  desired  that  the  king,  of  his  beni^ne  grace,  would  pardon  him  of  his  right  hand 
and  take  the  left ;  for  (quoth  he)  if  my  right  be  spared,  I  may  hereafter  doe  such  good 
service  to  his  grace  as  shall  please  him  to  appoint.  Of  this  submission  and  request  the 
justices  forthwith  informed  the  king,  who  or  his  goodness,  considering  the  gentle  heart 
of  the  said  Edmund,  and  the  good  report  of  lords  and  ladies,  granted  him  pardon,  that 
he  should  lose  neither  hand,  land,  nor  goods,  but  should  go  free  at  liberty." — Christian. 

8o  much  of  the  33  Hen.  VIII.  c  12  ^part  of  s.  6  to  s.  18)  as  relates  to  the  punishment 
of  manslaughter  and  of  malicious  stnki^,  by  reason  whereof  blood  shall  be  shed.  Is 
repealed  by  9  Geo.  IV.  c.  31. — Chittt.   * 
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king's  court  of  justice,  or  drawing  a  sword  therein,  was  a  capital  felony;  and 
our  modern,  law  retains  so  much  of  the  antient  severity  as  only  to  exchange  the 
loss  of  life  for  the  loss  of  the  offending  limh.  Therefore  a  stroke  or  blow  in 
such  a  court  of  justice,  whether  blood  be  drawn  or  not,  or  even  assaulting  a 
judge  sitting  in  the  court  by  drawing  a  weapon^  without  any  blow  struck,  is 
])unishable  with  the  loss  of  the  right  hand,  imprisonment  for  life,  and  forfeiture 
of  goods  and  chattels,  and  of  the  profits  of  his  lands  during  life.(:r)  A  rescue  also 
of  a  prisoner  from  any  of  the  said  courts,  without  striking  a  blow,  is  punished 
with  perpetual  imprisonment  and  forfeiture  of  goods,  and  of  the  profits  of  lands 
during  liie,(^)  being  looked  upon  as  an  offence  of  the  same  nature  with  the  last; 
but  only,  as  no  blow  is  actually  ^ven,  the  amputation  of  the  hand  is  excused. 
For  the  like  reason,  an  affray  or  not  near  the  said  courts,  but  out  of  their  actual 
view,  is  punished  only  with  fine  and  imprisonment.(2:)* 

♦1261  *Not  oJily  snch  as  are  guilty  of  an  actual  violence,  but  of  threatening 
-*  or  reproachful  words  to  any  judge  sitting  in  the  courts,  are  guilty  of  a 
high  misprision,  and  have  been  punished  with  large  fines,  imprisonment,  and 
corporal  punishment. (a)  And,  even  in  the  inferior  courts  of  the  king,  an  a£&ay 
or  contemptuous  behaviour  is  punishable  with  a  fine  by  the  judges  there  sitting, 
as  by  the  steward  in  a  court-leet,  or  the  like. (6) 

Likewise  all  such  as  are  guilty  of  any  injurious  treatment  to  those  who  are 
immediately  under  the  protection  of  a  court  of  justice  are  punishable  by  fine 
and  imprisonment ;  as,  if  a  man  assaults  or  threatens  his  adversaiy  for  sueing 
him,  a  counsel  or  attorney  for  being  employed  against  him,  a  juror  for  his  ver- 
dict, or  a  gaoler  or  other  ministerial  officer  for  keeping  hitn  in  custody,  and 
properly  executing  his  duty  :(c)  which  offences,  when  they  proceeded  rarther 
than  bare  threats,  were  punished  in  the  Gothic  constitutions  with  exile  and  for* 
feiture  of  goods.(^) 

Lastlyi  to  endeavour  to  dissuade  a  witness  from  giving  evidence,  to  disclose 
an  examination  before  the  privy  council,  or  to  advise  a  prisoner  to  stand  mate, 
(all  of  which  are  impediments  of  justice,)  are  high  misprisions,  and  contempts 
of  the  king's  courts,  and  punishable  by  fine  and  imprisonment."*  And  antiently 
it  was  held  that  if  one  of  the  grand  jury  disclosed  to  any  person  indicted  the 
evidence  that  appeared  against  him,  he  was  thereby  maae  accessory  to  the 
offence,  if  felony,  and  in  treason  a  principal.  And  at  this  day  it  is  agreed  that 
he  is  guilty  of  a  high  misprision,(e)  and  liable  to  be  fined  and  imprisoned.(/)" 

(')  Stannd.  p.  G.  88.    8  Inst  140, 141.  (•}  8  Inst.  141, 142. 
(yj  1  Hawk.  P.  a  67.  U)  aOumhook,  de  jure  CMh.  I Z,  c  Z. 
(*)  Cro.  Gar.  878.  M  See  Bar.  212.    27  Asa.  pL  44,  §  4,  foL  188. 
i«)  Ibid.  608.  (/)  1  Hawk.  P.  G.  60. 
(»)lHawk.P.a68.  

*  Lord  Thanet  and  others  were  prosecuted  by  an  information  filed  by  the  attomef- 
general  for  a  riot  at  the  trial  of  Arthur  O'Connor  and  others  for  high  treason  under  i 
special  commission  at  Maidstone.  Two  of  the  defendants  were  found  guilty  generally. 
The  three  first  counts  charged  (inter  alia)  that  the  defendants  did  riotously  make  an 
assault  on  one  J.  R.,  and  did  then  and  there  heat,  bruise,  wound,  and  ill  treat  the  said  J.  B. 
in  the  presence  of  the  commissioners.  When  the  defendants  were  brought  up  for  judg- 
ment, ford  Kenyon  expressed  doubts  whether  upon  this  information  the  court  was  not 
bound  to  pronounce  the  jud^ent  of  amputation  of  t^e  right  hand,  &c.,  as  required  in  a 
prosecution  expressly  for  striking  in  a  court  of  justice.  In  oonsequenoe  of  these  doubts 
the  ajttorney-general  entered  a  nolle  prosequi  upon  the  first  three  ooimt8,"and  the  court 
pronounced  judgment  of  fine  and  imprisonment  as  for  a  common  riot.  1  East^  F.  C.  438. 
—Christian. 

^  The  mere  attempt  to  stifle  evidence  is  also  criminal,  though  the  persuasion  should 
not  succeed,  on  the  principle,  now  fully  established,  that  an  incitement  to  commit  any 
crime  is  itself  criminal.  6£:ast,464.  2  £a8t,52U522.  2Stra.904.  2  Leach,  925.  As  to 
conspiring  to  prevent  a  witness  from  giving  evidence,  see  2  East,  362.  Knowingly  making 
use  of  a  false  affidavit  is  indictable.    8  East,  364.    2  Stra.  1144.— Chittt. 

'•  A  few  years  ago,  at  York,  a  gentleman  of  the  grand  jury  heard  a  witness  swear  in 
court,  upon  the  trial  of  a  prisoner,  directly  contrary  to  the  evidence  which  he  had  given 
before  the  grand  jury.  He  immediately  communicated*  the  circumstance  to  the  judge, 
who,  upon  consulting  the  judge  in  the  other  court,  was  of  opinion  that  public  justice  in 
this  case  required  that  the  evidence  which  the  witness  had  given  before  the  grand  jury 
should  ho  disclosed ;  and  the  witness  was  committed  for  pegury,  to  be  tried  upon  tba 
ilO 
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CHAPTER  X. 
OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

*The  order  of  our  distribution  will  next  lead  us  to  take  into  considera-  r#i  07 
tion  such  crimes  and  misdemeanours  as  more  especially  aifect  the  com-  "- 
manwealthf  or  public  polity  of  the  kingdom ;  which,  however,  as  well  as  those 
which  are  peculiarly  pointed  against  the  lives  and  security  of  private  subjects, 
are  also  offences  against  the  king  as  the  patet-familias  of  the  nation,  to  whom 
It  appertains,  by  his  regal  office,  to  protect  the  community,  and  each  individual 
therein,  firom  every  degree  of  injurious  violence,  by  executing  those  laws  which 
the  people  themselves,  in  conjunction  wit'h  him,  have  enacted,  or  at  least  have 
consented  to  by  an  agreement  either  expressly  made  in  the  persons  of  their 
representatives,  or  by  a  tacit  and  implied  consent,  pi-esumed  and  proved  by  im- 
memorial usage. 

The  species  of  crimes  which  we  have  now  before  us  is  subdivided  into  such  a 
number  of  inferior  and  subordinate  classes  that  it  would  much  exceed  the  bounds 
of  an  elementary  treatise,  and  be  insupportably  tedious  to  the  reader,  were  I  to 
examine  them  all  minutely  or  with  any  degree  of  critical  accuracjr.  I  shall 
therefore  confine  myself  principally  to  general  definitions  or  descriptions  of  this 
great  variety  of  offences,  and  to  the  punishments  inflicted  by  law  for  each  par- 
ticular offence,  with  now  and  then  a  few  incidental  observations  -,  referring  the 
student,  for  more  particulars,  to  other  voluminous  authors,  who  have  treated  of 
these  subjects  with  greater  precision  and  more  in  detail  than  is  consistent  with 
the  plan  of  these  commentaries. 

The  crimes  and  misdemeanours  thatfnore  especially  affect  the  commonwealth 
may  be  divided  into  five  species,  viz.,  *offence8  against  public  justice,    r*j^28 
against  the  public  peace,  against  public  trade,  against  the  public  health,    *- 
and  against  the  public  police  or  econoviy;  of  each  of  which  we  will  take  a  cur- 
sorv  view  in  their  order. 

f'lrst,  then,  of  offences  against  public  justice,  some  of  which  are  felonious, 
whose  punishment  may  extend  to  death ;  others  only  misdemeanours.  I  shall 
begin  with  those  that  are  most  penal,  and  descend  gradually  to  such  as  are  of 
leas  malignity. 

•  1.  Embezzling  or  vacating  records,  or  falsifying  certain  other  proceedings  in 
a  court  of  judicature,  is  a  felonious  offence  against  public  justice.  It  is  enacted, 
by  statute  8  Hen.  VI.  c.  12,  that  if  any  clerk  or  other  person  shall  wilftilljr  take 
away,  withdraw,  or  avoid  any  record  or  process  in  the  superior  courts  of  justice 
in  Westminster  hall,  by  reason  whereof  the  judgment  shall  be  reversed  or  not 
take  effect,  it  shall  be  felony  not  only  in  the  j^rincipal  actors,  but  also  in  their 
procurers  and  abettors.^    And  this  may  be  tned  either  in  the  king's  bench  or 

testimony  of  the  gentlemen  of  the  grand  jury.  It  was  held  that  the  object  of  this  con- 
cealment was  only  to  prevent  the  testimony  produced  before  them  from  being  contra- 
dicted by  subornation  of  perjury  on  the  part  of  the  persons  against  whom  bills  were 
found.    This*  is  a  privilege  which  may  be  waived  by  the  crown.    See  p.  303,  po^t,-^ 

I'wH  T  ST  T  A  N 

*  The  8  Hen.  VI.  c.  12,  s.  3  is  now  repealed,  by  7  &  8  Geo.  IV.  0. 27,  by  sect.  21  of  which 
it  is  enacted  that "  if  dny  person  shall  steal,  or  shall  for  any  fraudulent  purpose  take 
from  its  place  of  deposit  for  the  time-being,  or  from  any  person  having  the  lawful  cus- 
tody thereof,  or  shall  unlawiuUy  and  maliciously  obliterate,  ii\jure,  or  destroy,  any  record, 
writ,  return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule,  order,  or  warrant 
of  attorney,  or  any  original  document  whatsoever,  of  or  belonging  to  any  court  of  record, 
or  relating  to  any  matter  civil  or  criminal  begun,  depending,  or  terminated  in  any  such 
court,  or  any  bill,  answer,  interrogatory,  deposition,  affidavit,  order,  or  decree,  or  any 
original  document  whatsoever,  of  or  belonging  to  any  court  of  equity,  or  relating  to  any 
cause  or  matter  begun,  depending,  or  terminated  in  any  such  court,  every  such  offender 
shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years^  or 
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common  pleas  by  a  jury  de  medietatey — half  officers  of  any  of  the  superior  courts, 
and  the  other  half  common  jurors.'  Likewise,  by  statute  21  Jac.  I.  c.  26,  to 
acknowledge  any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail,  op 
judgment,  in  the  name  of  another  person  not  privy  to  the  same,  is  felony  with- 
out benefit  of  clergy.  Which  law  extends  only  to  proceedings  in  the  courts 
themselves ;  but,  by  statute  4  W.  and  M.  c.  4,  to  personate  any  other  person  (as 
bail)  before  any  judge  of  assize  or  other  commissioner  authorized  to  take  bai' 
in  the  country,  is  also  felony.'  For  no  man's  property  would  be  safe  if  recorcU 
miffht  be  suppressed  or  falsified,  or  persons'  names  be  falsely  usurped  in  courto 
or  before  their  public  officers. 

2.  To  prevent  abuses  by  the  extensive  power  which  the  law  is  obliged  to  re- 
pose in  gaolers,  it  is  enacted,  by  statute  14  Edw.  III.  c.  10,  that  if  any  gaoler  by 
too  great  duress  of  imprisonment  makes  any  prisoner  that  he  hath  in  ward 
♦1291  *^®co'^^  ^^  approver  or  an  appellor  against  his  will ;  that  is,  as  we  shall 
J  see  hereafter,  to  accuse  and  turn,  evidence  against  some  other  person;  it 
is  felony  in  the  gaoler.*  For,  as  Sir  Edward  Coke  observes,(a)  it  is  not  lawfiil 
to  induce  or  excite  any  man  even  to  a  just  accusation  of  another,  much  less  to 
do  it  by  duress  of  imprisonment ;  and  least  of  all  by  a  gaoler^  to  whom  the 
prisoner  is  committed  for  safe  custody. 

8.  A  third  offence  against  public  justice  is,  obstructing  the  execution  of  lawful 
process.  This  is  at  all  times  an  offence  of  a  very  high  and  presumptuous  nature; 
but  more  particularlv  so  when  it  is  an  obstruction  of  an  arrest  upon  criminal 
process.  And  it  hath  been  holden  that  the  party  opposing  such  arrest  beccMues 
thereibj  particeps  criminis;  that  is,  an  accessory  in  felony,  and  a  principal  in 

(•)  3  lost  OL 

to  Bufibr  such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  court  shall 
award;  and  it  shall  not  in  any  indictmenttfor  such  offence  h6  necessanr  to  allege  thai 
the  article  in  respect  of  which  the  offence  is  committed  is  the  property  of  any  person,  or 
that  the  same  is  of  any  value." — Chittt. 

'It  is  a  high  misprision  in  an  officer  to  alter  the  enrolment  of  a  memorial  of  an 
annuity-deed  without  the  sanction  of  the  court.    3  Taunt.  543. 

By  the  5  Geo.  IV.  c.  20,  s.  10,  persons  in  the  postK)ffice  embezzling  or  destroying  par- 
liamentary proceedings,  &c,  sent  by  post  will  be  guilty  of  a  misdemeanour  punishable 
with  fine  and  imprisonment. — Cbittt. 

But,  by  Stat.  7  A;  8  Geo.  IV.  c.  29,  this  statute,  to  far  as  it  relates  to  this  offence,  is 
repealed ;  and  it  is  enacted,  by  s.  21  and  1  Vict.  c.  90,  s.  5,  that  stealing  or  maliciously 
obliterating  any  record,  writ,  affidavit,  or  document  belonging  to  any  court  of  law  or 
equity  shaU  be  a  misdemeanour  punishable  with  transportation  for  seven  years,  or  fine 
or  iniprisonment, — and  now  with  penal  servitude,  (16  &  17  Vict.  c.  99 ;)  and,  by  stat.  2 
W.  I V.  c.  34,  ss.  9,  19,  and  1  Vict.  c.  90,  s.  6,  where  a  person  having  been  convicted  of 
anv  offence  relating  to  the  coin  shall  afterwards  be  indicted  of  any  offence  committed 
subsequent  to  such  conviction,  any  clerk  or  officer  of  the  court  where  the  offender  was 
first  convicted,  certifying  a  false  copy  of  any  indictment,  knowing  the  same  to  be  false, 
was  liable  to  be  transported  for  fourteen  nor  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years, — and  now  to  penal  servitude.  By  1  ft  2  Vict  c 
94,  s.  19,  any  person  employed  in  the  public-record  office  who  shall  certify  any  writini 
as  a  true  copy,  knowing  the  same  to  be  false  in  any  material  part,  or  any  person  who  shall 
counterfeit  tne  signature  of  the  assistant  record-keeper  or  who  shall  counterfeit  the  seal 
of  the  said  office,  on  being  convicted  thereof,  might  oe  transported  for  life  or  for  not  less 
than  seven  years,  or  be  imprisoned  for  not  more  than  four  years.  By  14  &  15  Vict.  c.  99, 
s.  15,  if  any  officer  under  that  act  shall  wilfully  certify  any  document  as  being  a  true  copy 
or  extract,  knowing  the  same  not  to  be  so,  he  shall  be  guilty  of  a  misdemeanour,  and 
shall  be  liable  on  conviction  to  imprisonment  for  any  term  not  exceeding  eighteen 
months.— Stewart. 

•  See  also  11  Geo.  IV.  and  1 W.  IV.  c.  66,  s.  11.  And  the  false  personation  of  voters  at 
elections  is  a  misdemeanour.    6  &  7  Vict.  c.  18,  s.  33.— Stewart. 

The  merely  personating  bail  before  a  judge  at  chambers,  or  acknowledging  bail  in  a 
false  name,  is  only  a  misdemeanour,  unless  the  bail  are  filed,  (2  East,  P.  C.  109;)  and 
putting  in  bail  in  the  name  of  a  person  not  in  existence  is  not  within  the  act.  1  Stra. 
§04.  The  courts  will  not  vacate  the  proceedings  against  the  party  personated  until  the 
offender  is  convicted,  (T.  Jones,  64.  1  Ventr.  501.  3  Keb.  694.  1  Ld.  Raym.  445;)  and 
a  conviction  cannot  take  place  until  the  bail-piece  is  filed.    2  Sid.  90. — Chittt. 

^This  act  of  Edw.  III.  is  now  repealed,  by  the  4  Geo.  IV.  c.  64,  a.  1. — Chittt. 
412 
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high  trea80ii.(6)*  Formerly,  one  of  the  greatest  obstructions  to  public  justice, 
both  of  th«  civil  and  criminal  kind,  was  the  multitude  of  pretended  privileged 
places  where  indigent  persons  assembled  together  to  shelter  themselves  from 
justice,  (especially  in  Liondon  and  Southwark,)  under  the  pretext  of  their 
having  been  antient  palaces  of  the  crown,  or  the  like  :{c)  alt  of  which  sanc- 
tuaries for  iniquity  are  now  demolished,  and  the  opposing  ol*  any  process  therein 
is  made  highly  penal,  by  the  statutes  8  &  9  W.  III.  c.  27,  9  Geo.  I.  c.  28,  and  11 
Greo.  I.  c.  22,  which  enact  that  persons  opposing  the  execution  of  any  process  ic 
such  pretended  privileged  places  within  the  bills  of  mortality,  or  abusing  any 
officer  in  his  endeavours  to  execute  his  duty  therein,  so  that  he  receives  bodily 
hurt,  shall  be  guilty  of  felony,  and  transported  fbr  seven  years ;  and  persons  in 
disguise,  joining  in  or  abetting  any  riot  or  tumult  on  such  account,  or  opposing 
any  process,  or  assaulting  and  abusing  any  officer  executing  or  for  having  exe- 
cuted the  same,  shall  be  felons  without  benefit  of  clergy.* 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by  eluding  the  vigi- 
lance of  his  keepers  before  he  is  put  in  hold  is  also  an  offence  against  pubUo 
justice,  and  the  party  himself  *is  punishable  by  fine  or  ]mprisonment.(^)  p^^  ^qq 
Bat  the  officer  permitting  such  escape,  either  by  negligence  or  conni-  ^ 
vahce,  is  much  more  culpable  than  the  prisoner;  the  natural  desire  of  liberty 
pleading  strongly  in  his  behalf,  though  he  ought  in  strictness  of  law  to  submit 
himself  quietly  to  custody  till  cleared  by  the  due  course  of  justice.  Officers 
therefore  who,  a^r  arrest,  negligently  permit  a  felon  to  escape,  are  also  punishable 
by  4ne  :(e)  but  voluntary  escapes,  by  consent  and  connivance  of  the  officer,  are 
a  much  more  serious  ofibnoe;  for  it  is  generally  agreed  that  such  escapes 
amount  to  the  same  kind  of  offence,  and  are  punishable  in  the  same  degree, 
as  the  offence  of  which  the  prisoner  is  guilty  and  for  which  he  is  in  custody, 
whether  treason,  felony,  or  trespass.  And  this,  whether  he  were  actually  com- 
mitted ti)  gaol  or  only  under  a  bare  arrest.(/)  But  the  officer  cannot  be 
thus  punished  till  the  original  delinquent  hath  actually  received  judgment, 
or  been  attainted,  upon  verdict,  confession,  or  outlawry,  of  the  crime  for  which 
he  was  so  committed  or  arrested ;  otherwise  it  might  happen  that  the  officer 
might  be  punished  for  treason  or  felony,  and  the  person  arrested  and  escaping 
might  turn  out  to  be  an  innocent  man.  But,  before  the  conviction  of  the 
principal  party,  the  officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 
for  a  misdemeanour.(^)'' 

(»)  2  Hawk.  p.  C.  121.  (•)  1  Hal.  P.  C.  000, 

(•)  Such  as  WhiU-FHan  and  Ita  esTlxoiifl,  tiie  Savoy,  and  In  Ibid.  MO.    2  Hawk.  P.  0. 134. 

ttw  JKitf  in  SoQthwark.  (r)  1  Hal.  P.  0. 688,  689.    2  Hawk.  P.  a  184»  186. 
(^  2  Hawk.  P.  C.  122. 

*  By  the  25  Geo.  II.  c.  37,  s.  9,  attempting  to  rescue  a  person  convicted  of  murder 
whilst  proceeding  to  execution  is  felony,  and  punishable  with  death.  By  the  43  Geo. 
III.  c  58,  s.  1,  shooting  at  or  levelling  loaded,  fire-arms  at  a  person  and  attempting  to 
discharge  the  same,  or  stabbing  or  cutting  with  intent  to  obstruct,  resist,  or  prevent  the 
lawful  apprehension  and  detainer  of  the  person  so  stabbing,  ^.  or  the  lawful  appre- 
hension and  detainer  of  his  accomplice,  is  a  felony,  without  benefit  of  clergy.  It  seems 
the  right  of  the  party  to  arrest  should  be  proved  to  bring  a  party  resisting  within  the 
meaning  of  the  act.  1  Stark.  G.  N.  P.  246.  If  a  cutting  or  wounding,  &o.  takes  place  in 
an  attempt  to  apprehend  the  prisoner,  without  a  due  notification  of  the  warrant  or 
authority  oy  which  the  person  acts,  it  does  not  fall  within  the  meaning  of  the  act,  as  it 
is  not  a  wilful  resistance  of  a  lawful  apprehension.  3  Gamp.  68,  per  lord  EUenborough, 
C.  J.,  at  Maidstone,  Aug.  8,  1816. 

By  9  Geo.  IV.  c.  31,  s.*25,  it  is  enacted  that  where  any  person  shall  be  charged  with 
and  convicted  of,  as  a  misdemeanour,  any  assault  .upon  any  person  with  intent  to  resist 
or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  assaulting,  or  of  any  other 
person,  for  any  ofience  for  which  he  or  they  may  be  liable  by  law  to  be  apprehended  or 
detained,  the  court  may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years,  apd  may  also  fine  the  offender,  and  require 
him  to  find  sureties  for  keeping  the  peace.  See  1  &  2  Geo.  IV.  c.  88,  s.  2.  3  Geo.  IV.  o. 
114,  1  Burn's  J.  230,  a  seq. 

*  And,  by  stat.  9  G^.  IV.  c.  31,  s.  25,  the  preventing  the  apprehension  of  an  offender 
is  a  misdemeanour,  punishable  with  fine  or  imprisonment  for  two  years. — Stewart. 

*  There  must  be  an  actual  arrest,  as  well  as  a  lawful  arrest,  to  make  an  escape  criminal 
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5.  Breach  of  prison  by  the  offender  himself,  when  committed  for  any  cause, 
was  felony  at  the  common  law;(^)  or  even  conspiring  to  break  it.(i)  feut  this 
severity  is  mitigated  by  the  statute  de  frangentibus  prisanam,  1  Edw.  II.,  which 
enacts  that  no  person  shall  have  juc^ment  of  life  or  member  for  breaking 
prison,  unless  committed  for  some  capital  offence.  So  that  to  break  prison  and 
escape,  when  lawfully  committed  for  any  treason  or  felony,  renuMos  still  felony, 
as  at  the  common  law ;  and  to  break  prison,  (whether  it  be  the  county-gaol,  the 
stocks,  or  other  usual  place  of  securitv,)  when  lawfully  confined  upon  any  other 
*1311    ^^^^^^^^  charge,  is  still  ^punishable  as  a  high  misdemeanour  hv  fine  and 

-I  imprisonment.  For  the  statute  which  ordains  that  such  offence  shall 
be  no  longer  capital  never  meant  to  exempt  it  entirely  firom  every  degree  of 
punishment.(y)* 

6.  Eej9cue  is  the  forcibly  and  knowingly  freeing  another  from  an  arrest  (ft 
imprisonment;  and  it  is  generally  the  same  offence  in  the  stranger  so  resoninff 
as  it  would  have  been  in  a  gaoler  to  have  voluntarily  permitted  an  escape.  A 
rescue,  therefore,  of  one  apprehended  for  felony  is  felonv;  for  treason,  treason; 
and  for  a  misdemeanour,  a  misdemeanour  also.  But  here  likewise,  as  upon 
voluntary  escapes,  the  principal  must  first  be  attainted  or  receive  judgment  be- 
fore the  rescuer  can  be  puniened,  and  for  the  same  reason ;  because,  perhaps,  in 
fact  it  may  turn  out  that  there  has  been  no  offence  committed.(A)* .  JBy  statute 

(»)  1  Hal.  P.  C.  607.  (/)  2  Hawk.  P.  C.  128. 

Q)  Bract.  L  3, 0. 0.  (*)  1  Hftl.  P.  O  e07.    JToat.  84L 

in  an  officer.  2  Hawk.  c.  19,  ss.  1,  2.  It  must  also  be  for  a  criminal  matter,  (id.  s.  3;) 
and  the  imprisonment  must  be  continuing  at  the  time  of  the  offence.  Id.  8.  4  I  Run. 
531.  I  Hole,  594.  In  some  oases  it  is  an  escape  to  suffer  a  prisoner  to  have  greater 
liberty  than  can  by  law  be  allowed  him ;  as,  to  amnit  him  to  bail  against  law»  or  to  suffer 
him  to  go  beyond  the  limits  of  the  prison,  though  he  return.  2  Hawk,  a  19,  s.  5.  A 
retaking  will  not  excuse  an  escape.    Id.  s.  13. 

Private  individtuiU  who  have  persons  law^lly  in  their  custody  are  guilty  of  an  escape  if 
they  suffer  them  illegally  to  depart,  (1  Hale,  595;)  but  they -may  protect  themselves 
from  liabiJ-'ty  by  delivering  over  their  prisoner  to  some  legal  and  proi)er  officer.^  1  Hale, 
594, 595.  A  private  person  thus  guilty  of  an  escape,  the  punishment  is  fine,  or  imprison- 
ment, or  both.    2  Hawk.  c.  20,  s.  6. 

By  the  52  Geo.  III.  o.  156,  persons  aidinff  the  escape  of  prisoners  of  war  are  guilty  of 
felony  and  liable  to  transportation.  It  has  been  held  Uiat  the  offence  of  aiding  a 
prisoner  of  war  to  escape  is  not. complete  if  such  prisoner  is  acting  in  concert  with  those 
under  whose  charge  he  is,  merely  to  detect  the  defendant,  and  has  no  intention  to  escape. 

RUSS.  &  R.  C.  C.  196.-^HITTY. 

"  An  actual  breaking  is  the  gist  of  this  offence,  and  must  be  stated  in  the  indictment 
It  must  also  appear  that  the  party  was  lawfully  in  prison,  and  for  a  crime  involving  judg- 
ment of  life  or  member:  it  is  not  enouffh  to  allege  that  he  **  feloniously  broke  prison?' 
2  Inst.  591.  *  1  Russell,  381.  If  lawfully  committed,  a  party  breaking  prison  is  within 
the  statute,  although  he  may  be  innocent;  as  if  committed  by  a  magistrate  upon  strong 
suspicion.  2  Inst.  590.  1  Hale,  P.O.  610.  1  Russell,  378.  To  constitute  a  felonious  prison- 
breach,  the  party  must  be  committed  for  a  crime  which  is  capital  at  the  time  of  the 
breaking.  1  Russell,  379,  Cole's  case.  Plowd.  Comm.  401.  A  constructive  breaking  is 
not  sufficient:  therefore,  if  a  person  goes  out  of  prison  without  obstruction,  as  by  a  door 
being  left  open,  it  is  only  a  misdemeanour.  1  Hale,  P.  C.  611.  An  actual  intent  to  break 
is  not  necessary.  The  statute  extends  to  a  prison  in  law  as  well  as  to  a  prison  in  fact.  2 
Inst.  589.  "Prison-breach  or  rescue  is  a  common-law  felony,  if  the  prisoner  breaking 
prison,  or  rescued,  is  a  convicted  felon ;  and  it  is  punishable  at  common  law  by  imprison- 
ment, and,  under  19  Geo.  III.  c.  74,  2  4,  by  three  times  whipping.  Throwing  down  loose 
bricks  at  the  top  of  a  prison-wall,  placed  there  to  impede  escape  and  give  alarm,  is  prison- 
breach,  though  they  were  thrown  down  by  accident.''  Rex  w.  Haswell,  R.  ^  K.  C.  C 
458.— Chittt. 

•By  1  A;  2  Gheo.  IV.  c.  98,  (entitled  an  "Act  to  amend  the  Law  of  Rescue,''}  s.  1, 
rescuing  persons  charged  with  felony  is  punishable  with  seven  years'  transportation,  or 
imprisonment  for  not  less  than  one  year  and  not  more  than  three  years.  And,  by  s.  1* 
assaulting  anv  lawiiil  officer,  to  prevent  the  apprehension  or  detainer  of  persons  chaiiged 
with  felony,  is  punishable  with  two  years'  imprisonment,  in  addition  to  other  pains  and 
penalties  incurred.  Vtde  also  5  C^eo.  IV.  c.  84,  {  22.  This  section  is  repealed  by  9  Geo. 
IV.  o.  31,  which,  by  section  25,  provides  a  punishment  for  these  offi^ncee.    Vide  pod,  217. 

By  9  Geo.  IV.  o.  4,  s.  13,  (entitled  the  Mutiny  Act,)  persons  under  sentence  of  deatk 
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11  Geo.  11.  c.  26,  and  24  Geo.  11.  o.  40,  if  five  or  more  persons  assemble  to  rescue 
^ny  retailers  of  spiritdous  liquors,  or  to  assault  the  informers  against  them,  it 
is  felony,  and  subject  to  transportation  for  seven  years.  By  the  statute  16  Geo. 
U.  c.  31,  to  convey  to  any  prisoner  in  custody  for  treason  or  felony  any^arms, 
instruments  of  escape  or  disguise,  without  the*  knowledge  of  the  gaoler,  though 
no  escape  be  attempted,  or  any  way  to  assist  such  prisoner  to  attempt  an  escape, 
though  no  escape  be  actually  made,  is  felony,  and  subjects  the  offender  to  trans- 
portation for  seven  years ;  or  if  the  prisoner  be  in  custody  for  petit  larceny  or 
other  inferior  offence,  or  charged  with  a  debt  of  100^,  it  is  then  a  misdemeanour, 
punishable  with  fine  and  imprisonment.*®  And,  by  several  special  statutes,(^)  to 
resoue,  or  attempt  to  rescue,  any  person  committed  for  the  offences  enumerated 
in  ^ose  acts,  is  felony  without  benefit  of  clergy;  and  to  rescue,  or  attempt  to 
rescue,  the  body  of  a  felon  executed  for  murder,  is  single  felonv,*  and  subject  to 
transportation  for  seven  years.  Nay,  even  if  any  person  be  chared  with  any 
of  the  offences  against  the  black-act,  9  Geo.  I.  c.  22,  and  being  required,  by  order 
of  the  privy  council,  to  surrender  himself,  neglects  so  to  do  for  fortv  days,  both 
he  and  all  that  knowingly  conceal,  aid,  abet,  or  succour  him,  are  ^ons  without 
benefit  of  clergy." 

*7.  Another  capital  offence  against  public  justice  is  the  returning  from  r^ioo 
transportation,  or  being  seen  at  large  in  Great  Britain  before  the  expira-  *- 
tion  of  the  term  for  which  the  offender  was  ordered  to  be  transported,  or  had 
agreed  to  transport  himself  This  is  made  felony  without  benefit  of  clergy  in 
aU  cases,  by  statutes  4  Geo.  I.  c.  11,  6  Geo.  I.  c.  28, 16  Geo.  II.  c.  15,  and  8  Geo. 
III.  c.  15,  as  is  also  the  assisting  them  to  escape  firom  such  as  are  conveying 
them  to  the  port  of  transportation.*' 

(^  6a«o.I.a23.  rrranaportation.)  9G«>.L  0.22.  (Black.  II.  c.  84.  (BmiHndiiiff.  See  the  62  Gea  HI.  c  148,  8. 11.)  m 
Act.)   8  Gww  IL  c.  20.  (Dertroylng  turnpUiM,  Ac.)    10  Gea     G«a  XL  c  87.  (Mnrder.)    27  Geo.  n.  c  16.  (Black  Act.) 

by  oourt-martial,  having  obtained  a  conditional  pardon,  escaping  out  of  custody,  and  all 
Dftrties  aiding  such  escape,  are  punishable  as  felons.  See  Kex  vs.  Stanley,  R.  &  B.  C, 
C.  432.— Chitty. 

^  On  an  indictment  under  this  act,  the  offence  of  delivering  instruments  of  escape  to 
a  prisoner  has  been  held  to  be  complete  though  the  prisoner  had  been  pardoned  of  the 
oaence  of  which  he  was  convicted,  on  condition  of  transportation ;  and  a  party  may  be 
convicted  though  there  is  no  evidence  that  he  knew  of  what  offence  the  prisoner  had 
been  convicted.  Bex  va.  Shaw,  B.  &  B.  G.  G.  526.  This  act  applies  only  to  cases  of 
attempt^  (Tilley's  case,  2  Leach,  662 ;)  and  a  case  where  the  commitment  is  on  suspicion 
only  is  not  within  it.  Greenif's  case,  1  Leach,  363.  This  act  appears  virtually  to  be  re- 
pealed by  4  Geo.  IV.  c.  64,  s.  43,  which  makes  delivering  instruments  of  escape  to  any 
prisoner,  whether  he  actually  escape  or  not,  a  felony  punishable  by  fourteen  years'  trans- 
portation.— Chitty.  • 

>^  Some  of  these  acts,  as  &r  as  thev  relate  to  the  exclusion  of  benefit  of  clergy,  and  to 
the  form  of  punishment,  are  altered  and  amended  by  1  &  2  Geo.  IV.  c.  88,  and  5  Geo 
rV.  c.  84. 

By  4  Geo.  IV.  c.  54,  j  1,  to  rescue  a  party  in  custody  for  an  offence  against  the  BlacK  , 
Act  (9  Geo.  I.  c.  22]  is  punishable  only  with  transportation,  or  imprisonment  and  hard 
labour. — Chittt. 

By  Stat.  1  Vict.  c.  91,  {{  1  &  2,  any  person  rescuing,  or  attempting  to  rescue,  any  other 
person  who  shall  be  committed  or  found  guilty  of  murder  shall  be  liable  to  be  tranb- 
ported  for  life,  or  for  any  time  not  exceeding  fifteen  years,  or  to  be  imprisoned  for  three ; 
and  now  penal  servitude  may  be  substituted. — Stewart. 

**  These  provisions  are  virtually  repealed  by  the  5  Geo.  IV.  c.  84,  which  revives  and 
consolidates  into  one  act  the  laws  relative  to  the  transportation  of  offenders.  By  the 
22d  section  it  is  enacted  that  if  any  offender,  sentenced  or  ordered  to  be  transported  or 
banished,  pr  having  agreed  to  transport  or  banish  himself,  shall  be  afterwards  found  at 
large,  without  lawful  excuse,  before  the  expiration  of  the  term  of  transportation  or  banish- 
ment, he  shall  sufibr  death  without  benefit  of  clergy.  By  sect.  8^  the  act  is  not  to 
extend  to  persons  banished,  under  the  60  Geo.  III.  and  1  Geo.  IV.  c.  8,  for  blasphemous 
and  seditions  libels.  If  the  prisoner  can  show  such  circumstances  of  poverty  or  sickness 
which  amount  to  an  absolute  impossibility  to  transport  himself  or  leave  the  kingdom, 
he  will  not  be  within  the  act.  1  Leach,  396.  By  the  22d  sect,  of  6  Geo.  IV.  c.  84,  a  reward 
of  20/.  is  given  for  prosecuting  an  offender  against  the  act  to  conviction. — Chitty. 

But  these  statutes  are  repe^ed  by  stat.  4  &  5  W.  IV.  c.  67,  by  which  this  offence  ia 

4U 
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8.  An  eighth  is  that  of  tdldng  a  reward  under  pretence  of  helpina  the  owner  to 
his  stolen  goods.  This  was  a  contrivance  carried  to  a  greftt  length  of  villainy  in 
the  beginning  of  the  reign  of  George  the  First;  the  confederates  of  the  felons 
thus  disposing  of  stolen  goods^  at  a  cheap  rate^  to  the  owners  themselves,  and 
thereby  stifling  all  further  inquiry.  The  famous  Jonathan  Wild  had  under  him 
a  well-disciplined  corps  of  thieves,  who  brought  in  all  their  spoils  to  him,  and 
he  kept  a  sort  of  public  office  for  restoring  them  to  the  owners  at  half-price. 
To  prevent  which  audacious  practice,  to  the  ruin  and  in  defiance  of  public 
justice,  it  was  enacted,  by  statute  4*  Geo.  I.  c.  11,  that  whoever  shall  take  a  re- 
ward under  the  pretence  of  helping  any  one  to  stolen  ^oods  shall  suffer  as  the 
felon  who  stole  them,  unless  he  causes  such  principal  felon  to  be  apprehended 
and  brought  to  trial,  and  also  gives  evidence  against  them.  Wild,  still  continu- 
ing in  his  old  practice,  was  upon  this  statute  at  last  convicted  and  executed.(m)^ 

9.  Eeceiving  of  stolen  goods,  knowing  them  to  be  stolen,  is  also  a  hi^h  misae- 
meanour  and  af&ront  to  public  justice.  •  We  have  seen  in  a  former  cnapter(n) 
that  this  offence,  which  is  only  a  misdemeanour  at  common  law,  by  the  statute 
8  &  4  W.  and  M.  c.  9,  and  5  Anne,  c.  81,  makes  the  offender  accessory  to  the  theft 
and  felony.  But  because  the  accessory  cannot  in  general  be  tried,  unless  with 
the  principal  or  after  the  principal  is  convicted,  the  receivers  by  that  means  fre- 
quently eluded  justice.  To  remedy  which,  it  is  enacted,  by  statute  1  Anne,  c.  9, 
and  5  Anne,  c.  31,  that  such  receivers  may  still  be  prosecuted  for  a  misdemeanour, 
*188 1    ^^^  punished  by  fine  and  imprisonment,  '''though  the  principal  felon  be 

-I  not  before  taken,  so  as  to  be  prosecuted  and  convicted.  And,  in  case  of 
receiving  stolen  lead,  iron,  and  certain  other  metals,  such  offence  is,  by  statute 
29  Geo.  II.  c.  30,  punishable  by  transportation  for  fourteen  year8.(o)  So  that 
now  the  prosecutor  has  two  methods  in  his  choice :  either  to  punish  the  receivers 
for  the  misdemeanour  immediately,  before  the  thief  is  taken,(^)  or  to  wait  till 
the  felon  is  convicted,  and  then  punish  them  as  accessories  to  the  felony.  Bnt 
it  is  provided,  by  the  same  statutes,  that  he  shall  only  make  use  of  one,  and  not 
both,  of  these  methods  of  punishment.  By  the  same  statute,  also,  29  Geo.  II. 
c.  30,  persons  having  lead,  iron,  and  other  metals  in  their  custody,  and  not  giving 
a  satisfactory  account  how  they  came  by  the  same,  are  guilty  of  a  misdemeanour, 
and  punishable  by  fine  or  imprisonment.  And,  by  statute  10  Geo.  III.  c.  48,  all 
knowing  receivers  of  stolen  plate  or  jewels,  taken  by  robbery  on  the  highway, 
or  when  a  burglary  accompanies  the  stealmg,  may  be  tried  as  well  before  as 

(•)8e«  Btat.  6  Geo.  I.  c.  28,  i.  9.  (•)  See  also stat  2 Geo.  HI.  c 28, 1. 18,  for  the  pnnUinmt 

(■)  See  pace  88.  ofTeoelTenorgoodeitoleii  t7lMimb<»ta»&G.in  UmTIiumi. 

(p)  Foster,  afs. 

punishable  with  transportation  for  life,  and  previous  imprisonment  for  any  term  not  ex- 
ceeding four  years;  and  now  penal  servitude  may  be  substituted. — Stewart. 
* "  In  Rex  vs.  Ledbitter,  R.  &  B.  C.  C.  76,  a  policeK)fl5cer  was  indicted,  under  4  G«). 
I.  c.  11,  2  4,  for  taking  money  under  the  pretence  of  helping  a  person  to  goods  stolen 
from  him,  and  convicted  of  felony,  though  the  officer  had  no  knowledge  of  the  felon, 
and  though  he  possessed  no  power  to  apprehend  the  felon,  and  though  the  property  ww 
*  never  restored  and  the  officer  had  no  power  to  restore  it. 

By  statute  7  &  8  Geo.  IV.  c.  29,  2  58,  it  is  enacted,  "That  every  person  who  shall  cor- 
ruptly take  any  money  or  reward,  directly  or  indirectly,  under  pretence,  or  upon  acoounl 
of  helping  any  person,  to  any  chattel,  money,  valuable  security,  or  other  property  what 
soever,  which  shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken,  ootainod,  or 
converted  as  aforesaid,  shall  (unless  he  cause  the  offender  to  be  apprehended  and  brought 
to  trial  for  the  same)  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  cour^,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  and,  if 
a  male,  to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped,  (if  the  court  shall  so 
think  fit,)  in  addition  to  such  imprisonment.'' 

By  {  59,  advertising  a  reward  for  the  return  of  any  stolen  property  whatsoever,  which 
shaU  have  been  stolen  or  lost,  purporting  that  no  questions  shall  be  asked,  or  printing 
such  advertisements,  renders  the  offending  party  liable  to  a  penalty  of  fifty  pounds,  and 
full  costs,  to  any  person  who  will  sue  for  the  same  by  action  of  debt.  This  act  repeals 
the  25  Geo.  II.  c.  36,  2  1,  as  far  as  relates  to  the  advertising  rewards  for  stolen  goods. 

The  4  Qeo.  I.  c.  11,  2  4,  relating  to,  and  the  1  Geo.  IV.  c.  115,  directing,  the  degree  of 
pui.'ishment  for  thia  offence,  are  also  repealed  by  this  statute.— Ohittt. 
416 
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after  the  conviction  of  the  principal,  and  whether  he  be  in  or  out  of  custody, 
and,  if  convicted,  shall  be  adjudged  guilty  of  felony,  and  transported  for  four- 
teen years." 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of  theft  bote^ 
which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also  takes  his 
^oods  again,  or  other  amends,  upon  agreement  not  to  prosecute.  *This  r  *iq4 
18  frequently  called  compounding  of  felony,  and  formerly  was  held  to  ^ 
make  a  man  an  accessory ;  but  it  is  now  punished  only  with  fine  and  imprison- 
ment.(^)  This  perversion  of  justice,  in  the  old  Gothic  constitutions,  was  liable 
to  the  most  severe  and  infamous  punishment.  And  the  Salic  law,  <<  latroni  eurn 
similem  habuitj  qui  furtum  celare  vdlety  et  occulte  sine  judice  compositionem  ejus  ad- 
niittereJ\r)  By  statute  25  Geo.  II.  c.  36,  even  to  advertise  a  reward  for  the  re- 
tarn  of  things  stolen,  with  no  questions  asked,  or  words  to  the  same  purport, 
subjects  the  advertiser  and  the  printer  to  a  forfeiture  of  50^.  each. 

11.  Common  barretrv  is  the  offence  of  frequently  exciting  and  stirring  up  suits 
aud  quarrels  between  his  majesty's  subjects,  either  at  law  or  otherwise.(«)**  The 
punishment  for  this  offence  in  a  common  person  is  by  fine  and  imprisonment ; 
out  if  the  offender  (as  is  too  frequently  the  case^  belongs  to  the  profession  of  the 
law,  a  barretor  who  is  thus  able  as  well  as  willing  to  do  mischief  ought  also  to 
be  disabled  from  practising  for  the  future.(Q  And  indeed  it  is  enacted,  by 
statute  12  Geo.  I.  c.  29,  that  if  any  one  who  hath  been  convicted  of  forgery, 
peijury,  subornation  of  perjury,  or  common  barretry,  shall  practise  as  an  at- 
torney, solicitor,  or  agent,  in  any  suit,  the  court,  upon  complaint,  shall  dxaniine 
it  in  a  summary  way,  and,  if  proved,  shall  direfX  the  offender  to  be  transported 
for  seven  years.  Hereunto  may  also  be  referred  another  offence  of  equal  ma- 
lignity and  audaciousness,  that  of  sueing  another  in  the  name  of  a  fictitious 
plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit.'  This 
offence,  if  committed  in  any  of  the  king's  superior  courts,  is  left,  as  a  high  con- 
tempt, to  be  punished  at  their  discretion.  But  in  courts  of  a  lower  degree,  where 
the  crime  is  equally  pernicious  but  the  authority  of  the  juc^es  not  equally  ex- 
tensive, it  is  directed,  by  statute  8  Eliz.  c.  2,  to  be  punished  by  six  months'  im- 
prisonment, and  treble  damages  to  the  party  injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation  to  the  former,  being 
an  officious  mtermeddling  in  a  suit  that  *no  way  belongs  to  one,  by  main-  j-  ^^05 
taining  or  assisting  either  party,  with  money  or  otherwise,  to  prosecute    ^ 

or  defend  it;(u)  a  practice  that  was  greatly  encouraged  by  the  first  introduction 
of  u8e6.^to)  This  is  an  offence  against  public  justice,  as  it  keeps  alive  strife  and 
contention,  and  perverts  the  remedial  process  of  the  law  into  an  engine  of  op- 
pression. And  tnerefore,  by  the  Eoman  law,  it  was  a  species  of  the  crimen  falsi 
to  enter  into  any  confederacy,  or  do  any  act,  to  support  another's  lawsuit,  by 
money,  witnesses,  or  patronage. (a*)    A  man  may,  however,  maintain  the  suit  of 

(f>  1  Hawk.  p.  G.  126.  (»)  Ibid.  IMO. 

(f)  Stlernh.  d^  jwrt  ChOi.  1. 8,  o.  6.  (•)  Dr.  A  St.  208. 

(•)  1  Hawk.  P.  C.  MS.  (•)  Ff,  48, 10,  90. 
(<)n)M.Mi. 

"The  acts  mentioned  above  are  mostly  repealed  by  lajfcer  acts  which  are  nearly  similar 
to  them.   See  1  A  2  Geo.  IV.  o.  75 ;  7  A  8  Geo.  IV.  c.  29 ;  3  Geo.  IV.  c.  24.--CHiTrr. 

By  Stat.  14  k  15  Vict.  c.  100,  J  14,  on  an  indictment  for  jointly  receiving  any  property, 
persons  guilty  of  separately  receiving  may  be  convicted.  Separate  accessories  and  re- 
ceivers may  be  included  in  the  same  indictment  in  the  absence  of  the  principal  felon. — 
Stewart. 

^  Disturbing  the  peace,  making  false  inventions,  propagating  evil  reports  and  calum- 
nies, and  spreading  felse  and  groundless  rumours,  whereby  discord  and  disquiet  may  ensue 
amongst  neighbours,  may  properly  be  ranked  under  the  head  Barretry.  1  Inst.  368.  1 
Hawk.  P.  C.  243.  See  1  Hale,  P.  C.  c.  27,  Bac.  Abr.  Barretry,  1  Russell,  185,  on  this 
subject.  See  also  the  Case  of  BarrOry,  8  Co.  Rep.  36,  b.  No  one  can  be  convicted  for  a 
ringle  act  of  barretry ;  for  every  indictment  for  that  offence  must  charge  the  defendant 
with  being  a  eommcn  barretor.  In  a  late  case  in  the  King's  Bench,  where  an  attorney, 
without  any  corrupt  or  unworthy  motives,  prepared  a  special  case  in  order  to  take  the 
opinion  of  the  court  upon  the  will  of  a  testator,  and  suggested  several  facts  which  had 
no  foundation,  he  was  held  to  be  guilty  of  a  contempt  and  fined  30/.  In  re  EUsam,  5  1>. 
tod  R.  389 ;  3  B.  A  C.  697.— Chitit. 
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his  near  kinsman,  servant,  or  poor  neigbbour,  out  of  charity  and  compassion, 
"with  impunity.  Otherwise,  the  punishment  by  common  law  is  fine  and  im- 
prisonment,(y)  and,  by  the  statute  32  Hen.  VIIL  c.  9,  a  forfeiture  often  pounds. 

13.  Champerty,  campi-partitio,  is  a  species  of  maintenance,  and  punished  in 
the  same  manner  ;(2:)  being  a  "bargain  with  a  plaintiff  or  defendant,  oampum  par- 
tire,  to  divide  the  land  or  other  matter  sued  for  between  them,  if  thev  prevail  at 
law :  whereupon  the  champertor  is  to  carry  on  the  party's  suit  at  his  own  ex- 
pense.(a)  Thus,  cAamparf,  in  the  French  law,  signifies  a  similar  division  of 
profits,  being  a  part  of  the  crop  annually  due  to  the  landlord  by  bargain  or  cus- 
tom. In  our  sense  of  the  word  it  signifies  the  purchasing  of  a  suit  or  right  of 
sueing/*  a  practice  so  much  abhorred  by  our  law,  that  it  is  one  main  reason 
why  a  chose  in  action,  or  thing  of  which  one  hath  the  right  but  not  the  posses- 
sion, is  not  assignable  at  common  law;  because  no  man  should  purchase  any 
pretence  to  sue  in  another's  right."  These  pests  of  civil  society,  that  are  per- 
petually endeavouring  to  disturb  the  repose  of  their  neighbours,  and  officiously 
interfering  in  other  men's  quarrels,  even  at  the  hazard  of  their  own  fortunes, 
were  severely  animadverted  on  by  the  Eoman  law,  *^qui  improbe  coeunt  in  alienam 
litems  ut  quicmiid  ex  condemnatione  in  rem  ipsius  redactum  fuerit  inter  eos  communi' 
catetur,  lege  Julia  de  vi  privata  tenentur ;^\h)  and  they  were  punished  by  the  for- 
♦1861    ^®^^^''®  ^^  ^  third  part  of  their  goods,  and  perpetual  *infisiniy.    Hitherto 

-*  also  must  be  referred  the  provision  of  the  statute  32  Hen.  VjH.  c.  9,  that 
no  one  shall  sell  or  purchase  any  pretended  right  or  title  to  land,  unless  the 
vendor  hath  received  the  profits  thereof  for  one  whole  year  before  such  grant,  or 
hath  been  in  actual  possession  of  the  land,  or  of  the  reversion  or  remainder,  on 
pain  that  both  purchaser  and  vendor  shall  each  forfeit  the  value  of  such  land  to 
the  king  and  the  prosecutor.  These  offences  relate  chiefly  to  the  commence- 
ment Of  civil  suits :  but 

14.  The  compounding  of  informations  upon  penal  statutes  is  an  offence  of  an 
equivalent  nature  in  criminal  causes,  and  is,  besides,  an  additional  misdemeanour 
against  public  justice,  by  contributing  to  make  the  laws  odious  to  the  people. 
A.t  once,  therefore,  to  discourage  malicious  informers,  and  to  provide  liat  of- 
fences, when  once  discovered,  snail  be  duly  prosecuted,  it  is  enacted,  by  statute 
18  Eliz.  c.  6,  that  if  any  person,  iifforming  under  pretence  of  any  penal  law, 
makes  any  composition  without  leave  of  the  court,  or  takes  any  money  or 
promise  from  the  defendant  to  excuse  him,  (which  demonstrates  his  intent  in 
commencing  the  prosecution  to  be  merely  to  serve  his  own  ends,  and  not  for 
the  public  good,)  ne  shall  forfeit  10?.,  shaU  stand  two  hours  on  the  pillory,  and 
shall  be  forever  disabled  to  sue  on  any  popular  or  penal  statute.^" 

15.  A  conspiracy  also  to  indict  an  innocent  man  of  felony  falsely  and  ma- 
liciously, who  is  accordingly  indicted  and  acquitted,  is  a  iurther  abuse  and  per- 

(»)  1  Hawk.  P.  0. 266.  {•)  Stat  of  CooBplnt.  88  Edw.  I. 

(■)  Ibid.  267.  (*)  Ff.  48»  7,  6. 

"  See  1  Hawk.  P.  C.  c.  3,  Co.  Litt.  368,  1  Russell,  176,  on  this  subject.  The  distinction 
between  maintenance  and  champerty  seems  to  be  this;  where  there  is  no  agreement  to 
divide  the  thing  in  suit,  the  party  intermeddling  is  guilty  of  maintenance  only ;  but 
where  he  stipulates  to  receive  part  of  the  thing  in  suit,  he  is  guilty  of  champerty.  It 
seems  that  resorting  to  machinery  and  contrivances  in  order  to  make  a  party  interested 
in  a  suit  a  witness  on  the  trial,  amounts  to  maintenance.  Bell  tw.  Smith,  7  D.  &  B. 
846;  5  B.  &  C.  188.— Chittt. 

"  If  an  attorney  prosecute  an  action,  to  be  paid  his  costs  in  gross,  it  should  seem  it 
would  amount  to  champerty.  Com.  Dig.  Attorney,  B.  14.  Hob.  117.  Tidd  Prac.  8th  ed. 
326.— Chittt. 

^^  This  statute  does  not  apply  to  offences  cognizable  only  before  magistrates,  (1  B.  &  A. 
282:)  it  applies  only  to  common  informers,  and  not  to  cases  where  the  penalty  is  given  to 
the  party  grieved.  1  Salk.  30.  2  Hawk.  279.  The  taking  the  penalty  is  an  offence 
within  the  act,  though  there  is  no  action  or  proceeding  for  it.  Russ.  k  R.  C.  C.  84.  3 
Bum,  J.  24th  ed.  85.  A  notice  of  action  reouired  by  a  penal  statute  is  no  commence- 
ment of  the  suit,  so  as  to  subject  the  plaintiff,  or  his  agent,  to  an  attachment  for  attempt- 
ing to  compound  an  offence  previous  to  the  suing  out  of  the  writ.  2  Bla.  Bep.  781.  As  to 
the  mode  of  obtaining  leave  to  compound,  see  Tidd's  Prac,  8th  ed.  604.— Chittt. 
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Tersion  of  public  justice,**  for  which  the  party  injured  may  either  have  a  civiv 
action  by  writ  of  conspiracy,  (of  which  we  spoke  in  the  preceding  book,)((?)  or 

(•)  See  book  iiL  page  126. 

^  The  instance  pointed  out  by  the  learned  commentator  is  not  the  only  one  in  which 
parties  may  be  indicted  for  a  conspiracy ;  and  it  may  be  stated  as  a  general  rule  that  all 
confederacies  wrongfully  to  pr^uaice  another  are  misdemeanours  ut  common  law,  and 
indictable  accordingly,  whether  the  intention  is  to  ii^jure  hie  property,  his  person,  or  his 
fltencter.  See  1  Hawk.  c.  72,  s.  2.  But  no  indictment  lies  for  conspiring  to  commit  a 
ciyil  tr<et|Mfis  on  a  preserye  to  take  game,  though  effected  in  the  night  and  with  destruc- 
tive weapons.    13  East.  228. 

The  offence  of  conspiracy  is  not  confined  to  the  prejudicing  a  particular  individual :  it 
may  be  to  iigure  pubho  trade,  to  effect  public  health,  to  violate  public  policy,  to  insult 
public  justice,  or  to  do  anyaet  in  itself  illegal. 

There  are  many  cases  in  which  the  act  itself  would  not  be  cognizable  by  law  if  done  by 
a  single  person,  which  becomes  the  sul^ect  of  indictment  when  effected  by  several  with 
a  joint  design.  6  T.  R.  636.  Thus,  each  person  attending  a  theatre  has  a  right  to  express 
hia  disapprobation  of  the  piece  acted,  or  a  performer  on  the  stage,  but  u  several  pre- 
viously agree  to  condemn  a  play  or  hiss  an  actor,  they  will  be  guilty  of  conspiring.  2 
Camp.  358.  In  the  case  of  workmen  refusing  to  proceed  unless  they  receive  an  advance 
of  wages,  it  is  clear  that  any  one  of  them  might  singly  act  on  this  determination ;  but  it 
i3  criminal  when  it  follows  from  a  plan  preconcerted  by  many.  6  T.  R.  636.  See  the 
statute  as  to  combinations  amon^  workmen,  injra.  There  are  other  cases  in  which, 
though  the  act  may  be  morally  criminal^  it  is  not  illegal,  except  on  the  ground  of  con- 
spiracy :  thus  the  verbal  slanaer  of  a  private  individual  is  not  indictable,  but  it  is  so 
where  several  unite  in  a  scheme  to  blast  his  character.  1  Lev.  62.  1  Vent.  304.  And 
in  ©very  case  that  can  be  adduced  of  conspiracy  the  Offence  d*epend8  on  the  unlawful 
agreement  and  not  on  the  act  which  follows  it :  the  latter  is  but  evidence  of  the  former. 
2  Burr.  993.    3  Burr.  1321. 

To  constitute  a  conspiracv,  as  observed  in  tiie  text,  there  must  be  at  least  two  persons 
unplicated  in  it ;  and  a  husband  and  wife  cannot  be  guilty  of  it.  1  Hawk.  c.  72,  s.  8.  If 
all  the  persons  in  the  indictment  be  acquitted  except  one,  and  the  indictment  do  not 
lay  the  offence  as  committed  jointly  with  other  persons  unkno^vn,  no  judgment  can  be 
passed  on  such  one.  Poph.  202.  3  Burr.  1262.  12  Mod.  262.  But  one  conspirator  may 
bo  tried  singly ;  as  if  the  others  had  escaped,  or  died,  before  the  trial  or  the  finding  of 
the  bill,  he  may  be  convicted  alone.  1  Stra.  193.  2  Stra.  1227.  It  is  no  offence  to  con* 
spire  to  prosecute  a  guilty  person.    1  Salk.  174. 

It  is  not  necessary  to  constitute  the  offence  that  any  act  should  be  done  in  pursuance 
of  the  conspiracy,  (2  Lord  Raym.  1167.  8  Mod.  321.  1  Salk.  174.  1  Bla.  Rep.  392,)  oi 
that  any  party  was  actually  injured.'    1  Leach,  39.     • 

Conspiracioi  and  combination  among  workmen  for  a  long  time  engrossed  the  attention  ot, 
and  perplexed,  the  legislature.  Until  the  passing  of  the  6  Geo.  IV.  c.  129,  the  common 
law  relative  to  such  an  offence  was  considered  defective.  This  act,  however,  repeals  all 
the  former  acts  on  the  subject  of  such  combinations,  and  leaves  the  offence  as  it  before 
stood  at  common  law.  However,  by  the  3d  section,  if  a  person,  by  force,  violence,  threats, 
or  obstruction,  compel  any  person,  hired  or  employed  m  any  trade  or  business,  to  depart 
from  his  hiring  or  employment,  or  obstruct  him  from  returning  to  his  work  before 
finished,  or  prevent,  or  endeavour  to  prevent,  any  person  from  hiring  himself,  or  from 
accepting  employment;  or  by  force,  or  threats,  &c.,  molest  another  in  his  person  or  pro- 
perty, to  induce  him  to  become  a  member  of  any  club  or  association,  or  to  contribute  to 
any  common  fund,  or  to  pa^  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to 
any  particular  club  or  association ;  or  not  having  contributed,  or  having  refused  to  con- 
tribute, to  any  common  fund,  or  to  pay  any  fine  or  penalty ;  or  on  account  of  his  not 
having  complied,  or  of  refusing  to  comply,  with  any  regulations,  &c.  made  to  obtain  an 
advance,  or  to  reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to 
decrease  or  alter  the  quantity  of  work ;  or  to  regulate  the  mode  of  carrying  on  any  manu- 
facture, trade,  or  business,  in  the  management  thereof;  or  by  violence,  or  threats,  or  ob- 
struction, force  anv  person  carrying  on  any  business  to  make  any  alteration  in  his  mode 
of  carrying  on  such  business,  or  to  limit  his  number  of  workmen ;  such  offender  and  his 
accessories  may  be  imprisoned,  with  or  without  hard  labour,  for  not  exceeding  three  ca- 
lendar months.  By  sect.  4,  persons  may  meet  together  for  the  sole  purpose  of  consulting 
upon  and  determining  the  rate  of  wages,  or  hours  of  work,  and  may  enter  into  an  agree- 
ment for  framing  the  rate  of  wages  or  hours  of  work.  And,  by  sect.  5,  the  masters  of 
workmen  may  do  the  same.  By  sect.  6,  offenders  against  the  act  may  be  calT^d  on  to 
give  evidence  for  the  king,  or  prosecute  an  informer  on  any  information  exhibited  under 
the  act.  Sect.  7  gives  a  summary  proceeding  before  a  magistrate  for  au  offence  under 
the  act. — Chitty. 
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the  conspirators,  for  there  must  be  at  least  two  to  form  a  conspiracy,  may  be 
indicted  at  the  suit  of  the  king,  and  were  by  the  antient  common  law((f)  to  re- 
ceive what  is  called  the  villenous  judgment,  viz.,  to  lose  their  liberam  legem,  where- 
by they  are  discredited  and  disabled  as  jurors  or  witnesses^  to  forfeit  their  goods 
and  chattels,  and  lands  for  life }  to  have  tliose  lands  wasted,  their  houses  razed, 
their  trees  rooted  up,  and  their  own  bodies  committed  to  prison.(e)  But  it  now 
*1371  ^  ^^^  better  opinion,  that  the  villenous  judgment  is  by  long  ^disuse  be- 
J  come  obsolete,  it  not  having  been  pronounced  for  some  ages;  but  instead 
thereof,  the  delinquents  are  usually  sentenced  to  imprisonment,  fine,  and  pillory. 
To  this  head  may  be  referred  the  offence  of  sending  letters  threatening  to  ac- 
cuse any  person  of  a  crime  punishable  with  death,  transportation,  pillory,  or 
other  infamous  punishment,  with  a  view  to  extort  from  him  any  money  or  otiier 
valuable  chattels.  This  is  punishable,  by  statute  30  Geo.  II.  c.  24,  at  the  dis- 
cretion of  the  court,  with  fine,  imprisonment,  pillory,  whipping,  or  transporta- 
tion for  seven  years.* 

16.  The  next  offence  against  public  justice  is  when  the  suit  is  past  its  com- 
mencement, and  come  to  trial.  And  that  is,  the  crime  of  wilful  and  corrupt 
perjury :  which  is  defined  by  Sir  Edward  Coke(/)  to  be  a  crime  committed 
when  a  lawful  oath  is  administered,  m  some  judicial  proceeding,  to  a  person 
who  swears  wilfully^  absolutely,  and  fahely  in  a  matter  material  to  the  issue  or 
point  in  question.  The  law  takes  no  notice  of  any  perjury  but  such  as  is  com- 
mitted in  some  court  of  justice  having  power  to  administer  an  oath ;  or  before 
some  magistrate  or  proper  officer  invested  with  a  similar  authority,  in  some 
proceedings  relative  to  a  civil  suit  or  a  criminal  prosecution :  for  it  esteems  all 
other  oaths  unnecessary,  at  least,  and  therefore  will  not  punish  the  breach  of 
them.°  For  which  reason  it  is  much  to  be  questioned,  how  far  any  magistrate 
is  justifiable  in  taking  a  voluntary  affidavit  in  any  extrajudicial  matter,  as  is 

O  Bia  Abr.  tit.  Cbrupmiey,  28.  (•)  1  Hawk.  P.  C.  198.  (f )  8  lort.  164. 

^  By  Btat.  6  &  7  Vict.  c.  96,  s.  3,  also  the  publishing,  or  threatening  to  publish,  a  libel, 
or  proposing  to  abstain  from  publLshing  any  thing  with  intent  to  extort  money  or  anv 
appointment  or  office  of  profit,  is  punisnable  by  imprisonment  for  any  term  not  exceed- 
ing three  years. — Stkwart. 

"  And  no  breach  of  an  oath  made  in  a  mere  private  concern,  as  in  entering  into  a  con- 
tract, however  malicious,  is  an  indictable  ofifence,  but  can  only  be  redressed  m  an  action 
for  the  individual  injury;  nor  can  any  criminal  proceeding  be  maintained  for  the  viola- 
tion of  an  oath  taken,  however  solemnly,  to  perform  any  duties  in  future,  though  the 
offence  will  be  highly  aggravated  by  the  breach  of  an  obligation  so  sacred.  3  Inst.  166. 
11  Co.  Rep.  98.  And  even  where  an  oath  is  required  by  an  act  of  parliament  in  an  ex- 
tnuudicial  proceeding,  the  breach  of  that  obligation  does  not  seem  to  amount  to  perjury, 
itnless  the  statute  contain  an  express  provision  to  that  effect.  And  it  seems  an  indict- 
ment for  perjury  is  not  sustainable  on  an  oath  taken  before  the  house  of  commons,  as 
they  have  not  any  power  to  administer  an  oath,  unless  indeed  in  those  particular  cases 
in  which  an  express  power  is  granted  to  them  by  statute.  But  it  is  indictable  to  swear 
falsely  in  any  court  of  equity,  (1  Leach,  50.  1  Sid.  418,)  any  ecclesiastical  court,  (Oo. 
Eliz.  609,)  and  any  other  lawftil  court,  whether  it  be  of  record  or  otherwise.  Hawk.  b. 
1,  c.  69,  s.  3.  So  a  false  oath  subjects  the  offender  to  all  the  penalties  of  perjury,  though 
it  be  taken  in  a  stage  of  the  proceedings  when  it  does  not  influence  the  nntd  judgment, 
but  only  affects  some  intermediate  step  to  be  taken ;  thus,  if  a  man  offering  to  bail 
another  swears  his  property  to  be  greater  than  it  is,  in  order  to  be  received  as  a  surety, 
(Cro.  Car.  146,)  or  if  he  swears  falsely  before  a  magistrate  to  induce  him  to  compel 
another  to  find  sureties  for  the  peace.    Hawk.  b.  1,  c.  69,  s.  3. 

The  party  must  be  lawfully  sworn  ;  and,  as  above  observed,  the  person  by  whom  the 
oath  is  administered  must  have  competent  authority  to  receive  it.  And  therefore  no 
false  swearine  before  individuals  actmg  merely  in  a  private  capacity,  or.  before  officers 
who  have  no  lefflil  jurisdiction  to  administer  the  particular  oath  in  question,  will  amount 
to  the  offence  of  peijury.  3  Inst.  166.  Cro.  C.  C.  7th  ed.  626.  And  though  the  officer 
stands  colourably  in  the  situation  which  confers  a  power  of  receiving  an  oath  on  puch  an 
occasion,  if  in  fact  he  is  not  dulv  appointed,  the  proceedings  will  be  of  no  avail,  (td.  ibid. 
3  Camp.  ^2.  Wood's  Inst.  435  ;J  for  though  it  is  sufficient  prima  facie  to  show  the  oaten- 
sible  capacity  in  which  he  acted  when  the  oath  was  taken,  the  presumption  may  be  re* 
butted  by  other  evidence,  and  the  defendant,  if  he  succeed,  will  be  entitled  to  an  acquit 
tal.  3  0amp.  432;  seeid.  96.— Chittt. 
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now  too  frequent  upon  every  petty  occasion ;  since  it  is  more  vslian  possib.e 
that  by  such  idle  oaths  a  man  may  frequently  in  foro  conscientice  incur  the  guilt 
and  at  the  8ame«time  evade  the  temporal  penalties  of  perjury.  The  perjury 
most  also  be  corrupt,  (that  is,  committed  malo  animOf)  wilful,  positive,  and  abso- 
lute :^  not  upon  surprise,  or  the  like :  it  also  must  oe  in  some  point  material 
to  the  question  in  dispute ;"  for  if  it  only  be  in  some  trifling  collateral  circum- 
stance, to  which  no  regard  is  paid,  it  is  no  more  penal  than  in  the  voluntary 
extrajudicial  oaths  beK)re  mentioned.  Subornation  of  perjury  is  the  offence  of 
procuring  another  to  *take  such  a  false  oath  as  constitutes  perjury  in  t^ciqq 
the  principal.**  The  punishment  of  perjury  and  subornation  at  common  *■ 
law  has  been  various.  It  was  antiently  death ;  afterwards  banishment,  or 
catting  out  the  tongue;  then  forfeiture  of  goods;  and  now  it  is  fine  and  impri- 
sonment and  never  more  to  be  capable  of  bearing  te8timony.(^)  But  the 
statute  5  Eliz.  c.  9  (if  the  offender  be  prosecuted  thereon)  inflicts  the  penalty 
of  perpetual  in£uny,  and  a  fine  of  40^.  on  the  suborner :  and,  in  default  of  pay- 
ment, imprisonment  for  six  months,  and  to  stand  with  both  ears  nailed  to  the 
pillory,  terjury  itself  is  thereby  punished  with  six  months'  imprisonment,  per- 
petual infamy,  and  a  fine  of  20^,  or  to  have  both  ears  nailed  to  the  pillory. 
Bat  the  prosecution  is  usually  carried  on  for  the  offence  at  (X)mmon  law; 

(#)  8  Inst.  108. 

**  If  a  man  swears  that  he  beUeves  that  to  be  true  which  he  knows  to  be  false,  he  swears 
as  absolutely,  and  is  as  criminal  in  point  of  law,  as  if  he  had  made  a  positive  assertion 
that  the  fiact  was  as  he  had  swore  he  believed  it  to  be.  3  Wils.  427.  2  Bla.  Rep.  881.  I 
Leach,  242.  Hawk.  b.  1,  c.  69,  s.  7,  n.  a.  The  false  swearing,  however,  as  to  the  legal 
operation  of  a  deed  is  not  indictable.    1  Esp.  Bep.  280. — Chittt. 

'  If  the  subject-matter  is  entirely  foreign  to  the  purpose,  not  tending  either  to  extenu- 
ate or  increase  the  damages  or  the  guilt,  nor  likely  to  induce  the  jury  to  give  a  more  easy 
credit  to  the  substantial  part  of  the  evidence,  the  party  will  not  be  liable  to  an  indict- 
ment. Hawk,  b,  1,  c.  69,  s.  8.  To  swear  falsely  as  to  the  character  of  a  witness  is  suffi- 
ciently material.  Com.  Rep.  43.  1  Ld.  Raym.  258.  And  in  general  it  is  sufficient  if  the 
matter  be  circumstantially  material  to  the  issue  or  affect  the  ultimate  decision.  1  Ld. 
Raym.  258.  2  id.  889.  2  Roll.  R.  369.  Thus,  peijury  may  be  committed  by  falsely 
swearing  that  ahother  witness  is  entitled  to  credit  if  sudi  assertion  conduce  to  the  proof 
of  the  point  in  issue.  1  Ld.  Raym.  258.  And  it  is  certain  that  there  is  no  necessity  that 
the  &Lse  evidence  should  be  sufficient  to  render  the  party  on  whose  behalf  it  is  eiven 
successful,  but  it  will  suffice  if  tJiat  is  its  evident  tendency,  (2  Ld.  Baym.  889,)  or  if  in  a 
civil  action  it  has  the  effect  of  increasing  or  extenuating  the  damages,  comme  sembU. 
Wood's  Inst.  435.  In  a  late  case,  in  an  indictment  for  pegury,  in  an  answer  in  chancery 
to  a  bill  filed  against  the  defendant  for  the  specific  performance  of  an  agreement  relating 
to  the  purchase  of  land,  the  defendant  had  relied  on  the  statute  of  frauds,  (the  agree- 
ment not  being  in  writing,)  and  had  also  denied  having  ever  entered  into  such  an  agree- 
ment, and  upon  this  denial  he  was  indicted ;  but  it  was  held  that  the  denial  of  an 
agreement  which  by  the  statute  of  frauds  was  not  binding  on  the  parties  was  immaterial 
and  irrelevant,  and  not  indictable.    1  Ry.&  M.  109. 

To  constitute  perjury  at  common  law  it  is  not  necessary  that  the  &lse  oath  should  ob- 
tain any  credit,  or  occasion  any  actual  injury  to  the  party  against  whom  the  evidence  is 
givmi ;  for  the  prosecution  is  not  grounded  on  the  mconvenience  which  an  individual 
may  sustain,  but  on  the  abuse  and  msult  to  public  justice.  2  Leon.  211.  3  Leon.  230. 
7  T.  B.  315. 

In  some  cases,  where  a  false  oath  has  been  taken,  the  party  may  be  prosecuted  by  in- 
dictment at  common  law,  though  the  offence  may  not  amount  to  perjury.  Thus,  it 
appears  to  h^ve  been  holden  that  any  person  making,  or  knowingly  using,  any  false 
i^Sdavit  taken  abroad  (though  a  perjury  could  not  be  assigned  on  it  here|  in  order  to 
mislead  our  courts  of  justice,  is  punishable  as  a  misdemeanour;  and  lord  Ellenborough, 
O.  J.,  said  "that  he  had  not  the  least  doubt  that  any  person  making  use  of  a  &.lse  in- 
strument, in  order  to  prevent  the  due  course  of  justice,  was  guilty  of  an  offence  punish- 
able by  indictment."    8  East,  364.    2  Russ.  1759.— Chitty. 

**  To  render  the  offence  of  subornation  of  perjury  comnlete,  either  at  common  law  or 
on  the  statute,  the  false  oath  must  be  actually  taken,  ana  no  abortive  attempt  to  solicit 
will  bring  the  offender  within  its  penalties.  3  Mod.  122.  1  Leach,  455,  notes.  But  the 
criminal  solicitation  to  commit  perjury,  though  unsuccessiul,  is  a  misdemeanour  at  com- 
mon law,  punishable  not  only  by  fine  and  imprisonment  but  by  corporal  and  infamous 
punishivent.    2  £aat,  Rep.  17.    1  Hawk.  c.  19,  s.  10.   6  East,  4C4.--Chitit. 
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especially  as  to  the  penalties  before  inflicted,  the  statute  2  Geo.  11.  c.  25  super* 
adds  a  power  for  the  court  to  order  the  offender  to  be  sent  to  the  house  of 
correction  for  a  term  not  exceeding  seven  y-ears,  or  to  be  ^ansported  for  the 
same  period,  and  makes  it  felony  without  benefit  of  clergy  to  return  or  escape 
within  the  time.^  It  has  sometimes  been  w^ished  that  perjury,  at  least  upon 
capital  accusations  whereby  another's  life  has  been  or  might  have  been  de- 
stroyed, was  also  rendered  capital,  upon  a  principle  of  retaliation :  as  it  is  in 
all  cases  by  the  laws  of  rrance.(A)  And  certainly  the  odiousness  of  the  crime 
2)leads  strongly  in  behalf  of  the  Ft*ench  law.  But  it  is  to  be  considered,  that 
they  admit  witnesses  to  be  heard  only  on  the  side  of  the  prosecution,  and  use 
the  rack  to  extort  a  confession  from  the  accused.  In  such  a  constitution 
therefore,  it  is  necessary  to  throw  the  dread  of  capital  punishment  into  the 
other  scale  in  order  to  keep  in  awe  the  witnesses  for  the  crown,  on  whom  alone 
the  prisoner's  fate  depends ;  so  naturally  does  one  cruel  law  beget  another. 
But  corporal  and  pecuniary  punishments,  exile  and  perpetual  in&my,  are  more 
suited  to  the  genius  of  the  English  law;  where  the  fact  is  openly  discussed  be- 
tween witnesses  on  both  sides,  and  the  evidence  for  the  crown  may  be  oontra- 
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dieted  and  disproved  by  those  of  the  prisoner.    Where,  *indeed,  the 


death  of  an  innocent  person  has  actually  been  the  consequence  of  such 
wilful  perjury,  it  falls  within  the  guilt  of  deliberate  murder,  and  deserves  an 
equal  punishment ;  which  our  antient  law  in  fact  inflicted. (t)  But  the  mere 
attempt  to  destrov  life  by  other  means  not  being  capital,  there  is  no  reason 
that  an  attempt  by  perjury  should;  much  less  that  this  crime  should  in  all 
judicial  cases  be  punished  with  death.  For  to  multiply  capital  punishments 
lessens  their  effect  when  applied  to  crimes  of  the  deepest  dye ;  and,  detestable 
as  perjuiy  is,  it  is  not  by  any  means  to  be  compared  with  some  other  offences, 
for  which  only  death  can  be  inflicted ;  and  therefore  it  seems  already  (except 
perhaps  in  the  instance  of  deliberate  murder  by  perjury)  very  properly  punished 
by  our  present  law,  which  has  adopted  the  opinion  of  Cicero,(A:)  derived  from 
the  law  of  the  twelve  tables,  ^^ perjurii  poena  divinUy  exitium;  humanay  dedecus" 
17.  Bribery  is  the  next  species  of  offence  against  public  justice ;  which  is 
when  a  judge,  or  other  person  concerned  in  the  administration  of  justice,  takes 
any  undue  reward  to  influence  his  behaviour  in  his  office.(i^)*  In  the  East  it  is 
the  custom  never  to  petition  any  superior  for  justice,  not  excepting  their  kings, 
without  a  present.  This  is  calculated  for  the  genius  of  despotic  countries; 
where  the  true  principles  of  government  are  never  understood,  and  it  is 
imagined  that  there  is  no  obligation  from  the  superior  to  the  inferior,  no  relative 
duty  owing  from  the  governor  to  the  governed.  The  Boman  law,  though  it 
contained  many  severe  injunctions  against  bribery,  as  well  for  selling  a  man's 
vote  in  the  senate  or  other  public  assembly,  as  for  the  bartering  of  common 


(*)  Montesq.  8p.  L.  b.  xxix.  c.  11.  ®  De  Z^.  2, 9. 

(«)  Brltton,  c.  6.  .  (i)  1  Hawk.  P.  0. 


168. 


^  The  statute  now  in  force  is  7  A;  8  Geo.  IV.  c.  27.  There  is  another  ciioamstance 
which  attends  all  convictions  for  perjury,  ^ough  it  forms  no  part  of  the  judgment  «t 
common  law,  the  incapacity  of  the  offender  to  bear  testimony  as  a  vritness.  But  when 
the  indictment  is  framed  at  common  law,  a  pardon  under  the  great  seal  restores  the  com- 
petency which  the  conviction  destroyed,  (1  vent.  349.  4  Harg.  St.  Tr.  682.  1  Esp.  Bep. 
94;)  but  where  the  proceedings  are  grounded  on  the  5  Eliz.  c.  9,  this  cannot  be  done 
without  a  reversal  of  the  judgment,  because  it  is  here  made  a  part  of  the  punishment 
prescribed.    1  Salk.  289.    5  £^p.  Rep.  94.^Chittt. 

By  Stat.  1  Vict.  c.  23,  the  punishment  of  the  pillory  is  abolished;  and,  by  stat  16  k  17 
Vict.  c.  99,  penal  servitude  may  be  substituted  for  transportation.-— Stsw art. 

^  It  is  equally  a  crime  to  give  as  to  receive,  and  in  many  cases  the  attempt  itself  is  an 
offence  complete  on  the  side  of  him  who  offers  it.  4  Burr.  2500.  2  East,  5.  Buss,  k  B. 
C.  C.  107.  Thus,  an  attempt  to  bribe  a  privy  counsellor  to  procure  a  reversionary  pttent 
of  an  office  grantable  by  the  king  under  the  great  seal  is  indictable  though  it  did  not 
succeed.  4  Burr,  2495.  2  Camp.  231.  An  attempt  to  bribe  at  elections  to  parliament  ii 
criminal  for  the  same  reason.  4  Burr.  2500 ;  and  see  ante,  I  book,  179.  So  a  promise  <rf 
money  to  a  corporator  to  vote  for  a  member  of  a  corporation  is  criminal,  (2  Ld.  Baym. 
1377.  4  Burr.  2501 ;]  and  the  offence  is  not,  as  the  learned  commentator  supposes,  ocm 
fined  to  bribing  judicial  officers.  See  1  East,  183.  4  Burr.  2494.— Chitty, 
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justice^  yet  by  a  strange  indulgence  in  one  instance  it  tacitly  enconraged  this 
practice  :  allowing  the  magistrate  to  receive  small  presents,  provided  tu^sy  did 
not  in  the  whole  exceed  a  Imndred  crowns  in  the  year  :(m)  not  considering  the 
insinuating  nature  and  gigantic  progress  of  this  vice  when  once  admitted. 
Plato,  therefore,  more  wisely,  in  his  ideal  republic,(n)  *orders  r*|4Q 
those  who  take  presents  for  doing  their  duty  to  be  punished  in  the  ^ 
severest  manner :  and  by  the  laws  of  Athens  he  that  offered  was  also  prosecuted 
as  well  as  he  that  received  a  bribe. fo^  In  England  this  offence  of  taking 
bribes  is  punished  in  inferior  officers  witn  fine  and  imprisonment;  and  in  those 
who  offer  a  bribe,  though  not  taken,  the  same.(j7)  But  in  judges,  especially  the 
superior  ones,  it  hath  been  always  looked  upon  as  so  heinous  an  offence  that 
the  chief  justice  Thorpe  was  hanged  for  it  in  the  reign  of  Edw.  III.  By  a 
statute(^)  11  Hen.  IV.,  all  judges  and  officers  of  the  king,  convicted  of  bribery, 
shall  foneit  treble  the  bribe,  be  punished  at  the  king's  will,  and  be  discharged 
from  the  king's  service  forever.  And  some  notable  examples  have  been  made 
in  parliament  of  persons  in  the  highest  stations,  and  otherwise  very  eminent 
and  able,  contaminated  with  this  sordid  vice. 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one  side  by 
promises,  persuasions,  entreaties,  money,  entertainments,  and  the  like.(r)  The 
punishment  for  the  person  embracing  is  by  fine  and  imprisonment;  and  for  the 
juror  so  embraced,  if  it  be  by  taking  money,  the  punishment  is  (by  divers 
statutes  of  the  reign  of  Edward  III.)  perpetual  infamy,  imprisonment  for  a 
year,  and  forfeiture  of  the  tenfold  value." 

19.  The  false  verdict  of  jurors,  whether  occasioned  by  embracery  or  not,  wa« 
antienUy  considered  as  criminal,  and  therefore  exemplarily  punished  by  attaint, 
in  the  manner  formerly  mentioned. («)" 

20.  Another  offence  of  the  same  species  is  the  negligence  of  public  officers,  in  • 
trusted  with  the  administration  of  justice,  as  sheriffs,  coroners,  constables,  and 
the  like,  which  makes  the  offender  liable  to  be  fined ;  and  in  very  notorious 
cases  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial  one.(^)  Also, 
the  omitting  to  apprehend  persons  offering  stolen  *iron,  lead,  and  other  rm\A\ 
metals  to  sale  is  a  misdemeanour,  and  punishable  by  a  stated  fine,  or  ^ 
imprisonment,  in  pursuance  of  the  statute  29  Geo.  II.  c.  30. 

21.  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  of 
deep  malignity ;  and  so  much  the  deeper,  as  there  are  niany  opportunities  of 
putting  it  in  practice,  and  the  power  and  wealth  of  the  offenders  may  oflen 
deter  the  injured  from  a  legal  prosecution.  This  is  the  oppression  and  tyran- 
nical partiality  of  judges,  justices,  and  other  magistrateSy  in  the  administration 
and  under  the  colour  of  their  office.  However,  when  prosecuted,  either  by 
impeachment  in  parliament,  or  by  information  in  the  court  of  king's  bench, 
^according  to  the  rank  of  the  offenders,)  it  is  sure  to  be  severely  punished  with 
forfeiture  of  their  offices,  (either  consequential  or  immediate,)  fines,  imprison- 
ment, or  other  discretionary  censure,  regulated  by  the  nature  and  aggravations 
of  the  offence  committed.* 

22.  Lastly,  extortion  is  an  abuse  of  public  justice,  which  consists  in  any  officer's 
imlawfhlly  taking,  by  colour  of  his  office,  from,  any  man,  any  money  or  thing 

(»^jFf.  48, 11,  ek  {fl  n>M.  146._ 


(•)'lte  IM.  I  la.  (r)  1  Hawk.  P.  C.  2M. 

(•)  PottTIntlq.  b.  L  c.  28.  (•)  See  book  itt.  pp.  40J 

(9)  8  Inst  U7.  («)  1  Hawk.  P.  d  168. 


"  By  the  6  Gteo,  IV.  c.  50,  s.  61,  the  offence  of  embracery  of  jurore,  and  jurors'  wilfully 
and  corruptly  consenting  thereto,  is  punishable  by  fine  and  imprisonment. — Chittt. 

^  The  writ  of  attaint  against  jurors  is  now  utterly  abolished,  by  the  6  Geo.  IV.  c.  50, 
160;  and,  by  i  61,  they  are  rendered  punishable  for  misconduct  by  another  mode. — 
Chittt. 

•  On  motions  for  informations  against  magistrates  the  question  is,  not  whether  the  act 
done  might  on  full  investigation  be  found  to  be  strictly  ri^bt,  but  whether  it  proceeded 
from  oppressive,  dishonest,  or  corrupt  motives,  (under  which  fear  and  favour  may  gene- 
ndly  be  included,)  or  from  mistake,  or  error:  in  either  of  the  latter  cases  the  court  will 

423 


Digitized  by  VjOOQ IC 


141  PUBLIC  WEONGS.  [B(«k  17. 

of  value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  due.(«) 
The  punishment  is  fine  and  imprisonment,  and  sometimes  a  forfeiture  of  the 


CHAPTBK  XL 

OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

♦142 1  *^^  *^®  '^^^  ^  consider  offences  against  the  public  peace  ;  the  con- 
J  servation  of  which  is  intrusted  to  the  king  and  his  officers,  in  the  manner 
and  for  the  reasons  which  were  formerly  mentioned  at  large.(a)  These  offences 
are  either  such  as  are  an  actual  breach  of  the  peace ;  or  constructively  so,  by 
tending  to  make  others  break  it.  Both  of  these  species  are  also  either  felo- 
nious, or  not  felonious.  The  felonious  breaches  of  the  peace  are  strained  up 
to  that  degree  of  malignity  by  virtue  of  several  modern  statutes;  and  particu- 
larly— 

1.  The  riotous  assembling  of  twdv^  persons  or  more,  and  not  dispersing  upon 
proclamation.  This  was  first  made  nigh  treason  by  statute  3  &  4  Bdw.  VI.  c. 
5,  when  the  king  was  a  minor,  and  a  change  in  religion  to  be  effected;  but 
that  statute  was  repealed  bv  statute  1  Mar.  c.  1,  among  the  other  treasons 
created  since  the  25  Edw.  III. ;  though  the  prohibition  was  in  substance  re- 
enacted,  with  an  inferior  degree  of  punishment,  by  statute  1  Mar.  st.  2,  c.  12, 
which  made  the  same  offence  a  single  felony.  These  statutes  specified  and  par- 
ticidarized  the  name  of  the  riots  they  were  meant  to  suppress;  as,  for  example, 
such  as  were  set  on  foot  with  intention  to  offer  violence  to  the  privy  council,  or 
to  change  the  laws  of  the  kingdom,  or  for  certain  other  specific  purposes :  in 
which  cases,  if  the  persons  were  commanded  by  proclamation  to  disperse,  and 
they  did  not,  it  was  by  the  statute  of  Mary  made  felony,  but  within  the  benefit 
of  the  clergy;  and  also  the  act  indemnified  the  peace-officers  and  their  assist- 
ants if  thev  killed  any  of  the  mob  in  endeavouring  to  suppress  such  riot.  This 
was  thought  a  necessary  security  in  that  sanguinary  reign,  when  popery  was 

(»)  1  Hawk.  p.  a  170.  O  Book  1.  pp.  118,  288, 860. 

not  grant  a  rule.    Rex  vs.  Barron,  3  B.  &  A.  432.    That  case  seems  to  lay  down  the  gene- 
ral rule  upon  this  subject  clearly  and  definitively. — Chittt. 

'^  By  the  statute  of  3  Edw.  I.  c.  16,  in  afiirmance  of  the  ancient  law,  it  is  enacted  that 
no  sheriff,  nor  other  king's  officer,  shall  take  any  reward  to  do  his  office,  but  shall  be 
paid  of  that  which  they  take  of  the  king;  and  that  he  who  so  doetb  shall  yield  twice  as 
much,  and  shall  be  punished  at  the  king's  ]pleasure.  This  act,  which  thus'  particularly 
names  the  sheriff,  extends  to  every  ministerial  officer  concerned  in  the  administration  or 
execution  of  justice,  the  common  good  of  the  subject,  or  the  service  of  the  king.  2  Insi 
209.  Where  a  statute  annexes  a  fee  to  an  office,  it  will  be  extortion  to  take  more  than  it 
specifies.  2  Inst,  210.  And  it  seems  that  if  a  clerk  in  the  crown-office  demands  IZs,  4d, 
from  every  defendant  who  pleads  to  a  joint  information,  or  above  2«.  where  several  are 
indicted  together  for  the  venire  and  entry  of  the  plea  for  all  of  them,  he  wiU  be  liable 
to  be  indicted.  3  Mod.  247.  3  Inst.  150.  But  stated  and  known  fees  allowed  by  courts 
of  justice  to  their  own  officers  are  legal  and  may  be  properly  demanded.  Co.  Litt.  368,  b. 
And,  therefore,  before  the  abolition  of  gaol-fees,  by  14  Geo.  III.  c.  20,  on  a  prisoner's 
discharge,  the  bar-fee  of  20d.  was  alwavs  allowed  to  the  sheriff.  2  Inst.  210.  Nor  is  it 
criminal  for  an  officer  to  take  a  reward  voluntarily  offered  him  for  the  more  diligent  or 
expeditious  performance  of  his  duty.  2  Inst.  210,  211.  But  a  promise  to  pay  him  money 
for  an  act  of  duty  which  the  law  does  not  suffer  him  to  receive  is  absolutely  void,  however 
freely  it  may  have  been  given.  2  Burr.  924.  1  Bla.  Rep.  204.  There  are  no  accessories  in 
extortion.    1  Stra.  75. — Chitty. 

*  It  does  not  seem  necessary  that  twelve  persons  should  have  been  guilty  to  constitute  a 
riotous  assembly  within  the  acts.    See  Doug.  1st  ed.  673 ;   2d  ed.  d99.  *  5  T.  R.  14.    8 
»«aund.  377,  b.  n.  12.— Chittv. 
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intended  to  be  re-established  *which  was  likely  to  produce  great  discon-  r*i4«- 
tents ;  but  at  first  it  was  made  only  for  a  year,  and  was  afterwards  L  ^ 
continued  for  that  queen's  life.  And,  by  statute  1  Eliz.  c.  16,  when  a  reforma- 
tion in  religion  was  to  be  once  more  attempted,  it  was  revived  and  continued 
during  her  life  also,  and  then  expired.  From  the  accession  of  James  the  First 
to  the  death  of  queen  Anne,  it  was  never  once  thought  expedient  to  revive  it; 
but  in  the  first  year  of  George  the  First  it  was  judged  necessary,  in  order  to 
support  the  execution  of  the  act  of  settlement,  to  renew  it,  and  at  one  stroke 
to  make  it  perpetual,  with  large  additions.  For,  whereas  the  former  acts  ex- 
pressly defined  and  specified  what  should  be  accounted  a  riot,  the  statute  1 
Geo.  I.  c.  5  enacts,  generally,  that  if  any  twelve  persons  are  unlawftiUy 
assembled  to  the  disturbance  of  the  peace,  and  any  one  justice  of  the  peace^ 
sheriff,  under-sheriff,  or  mayor  of  a  town  shall  think  proper  to  command  them 
by  proclamation  to  disperse,  if  they  contemn  his  orders  and  continue  together 
for  one  hour  afterwards,  such  contempt  shall  be  felony  without  benefit  of 
clergy.*  And  further,  if  the  reading  of  the  proclamation  be  by  force  opposed, 
or  the  reader  be  in  any  manner  wilmlly  hindered  from  the  reading  of  it,  such 
opposers  and  hinderers  are  felons  without  benefit  of  clergy;  and  aU  persons  to 
whom  such  proclamation  ought  to  have  been  made,  and  knowing  of  such  hinder- 
ance,  and  not  dispersing,  are  felons  without  benefit  of  clergy.  There  is  the 
like  indemnifjring  clause  in  case  any  of  the  mob  be  unfortunately  killed  in  tho 
endeavour  to  disperse  them ;  being  copied  from  the  act  of  queen  Mary.  And, 
by  a  snbsequent  clause  of  the  new  act,  if  any  persons  so  riotously  assembled 
begin,  even  oefore  proclamation,  to  pull  down  any  church,  chapel,  meeting-house, 
dwelling-house,  or  out-houses,  they  shall  be  felons  without  benefit  of  clergy.' 

2.  By  statute  1  Hen.  VII.  c  7,  unlawful  hunting  in  any  legal  forest,  park,  or 
warren,  not  being  the  king's  property,  hy  night,  or  with  painted  faces,  was  de- 
clared to  be  single  felony.  But  now,  by  the  statute  9  Geo.  I.  c.  22,  to  appear 
armed  in  any  enclosed  forest  or  place  where  deer  are  usually  kept,  or  in  any 
warren  for  hares  or  coneys,  or  in  any  high*road,  open  heath,  common,  rm^^ 
or  down,  by  dajr  or  night,  with  faces  blacked  or  otherwise  disguised,  or  *■ 
(being  so  disguised)  to  hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or 
to  steal  fish,  or  to  procure  by  gift  or  promise  of  reward  any  person  to  join  them 
in  such  unlawful  act,  is  felony  without  benefit  of  clergy.*    1  mention  these  of- 

•  But,  by  stat.  1  Vict.  c.  91,  ss.  1,  2,  it  is  punishable  with  transportation  for  life,  or  for 
not  less  than  fifteen  years,  or  imprisonment  for  three;  and  now,  by  stat.  16  k  17  Vict.  o. 
99,  penal  servitude  may  be  substituted. — Stbwart.  . 

•  These  proviBions  were  by  subsequent  statutes  extended  to  every  description  of  mills 
and  the  works  attached  to  them,  to  buildings  or  machinery  for  carrying  on  any  kind  of 
trade  or  manufacture,  or  for  warehousing  goods  or  merchandise,  and  to  houses,  shops, 
and  buildings,  with  the  fixtures,  furniture,  goods,  and  commodities  whatsoever  contained 
therein. 

And  now,  by  7  A  8  (Jeo.  IV.  c.  30,  s.  8,  it  is  provided  that  if  any  persons,  riotously  and 
tumultuoosly  assembled  together,  to  the  disturbance  of  the  public  peace,  shall  unlawfully 
and  with  force  demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or 
destroy,  any  church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons  dis- 
senting from  the  united  church  of  England  and  Ireland,  duly  registered  or  recorded,  or 
any  house,  stable,  coach-house,  out-house,  warehouse,  oflSce,  shop,  mill,  malt-house,  hop- 
oast,  bam,  or  granary,  or  any  building  or  erection  used  in  carrying  on  any  trade  or  manu- 
facture, or  any  machinery,  fixed  or  movable,  prepared  for  or  employed  in  any  manu- 
facture, or  any  steam-engine  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  staith,  building,  or  erection  used  in  conducting  the  business  of  any  mine, 
or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  any  mine,  every  such 
offender  shall  be  guilty  of  felony,  and,  on  conviction,  shall  suffer  death  as  a  felon.— 
Chitty. 

But,  by  stat.  4  &  5  Vict.  c.  56,  s.  2,  the  punishment  was  changed  to  transportation 
for  seven  years  or  imprisonment  for  three,  and  is  now  changed  to  penal  servitude.— 
Stewart. 

•  The  9  Geo  I.  o.  22  and  27  Geo.  II.  c.  15,  depriving  parties  committing  these  offences 
of  benefit  of  clergy,  were  repealed,  by  4  Geo.  I V.  c.  64,  s.  3,  which  subjected  the  party 
to  ti:ansportation  or  imprisonment  at  the  discretion  of  the  court.    The  latter  act,  how* 
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fences  in  this  place  not  on  account  of  the  damage  thereby  done  to  private  pro- 
perty, but  of  tae  manner  in  which  that  damage  is  committed,  namely,  with  thu 
face  blacked  or  with  other  disguise,  and  being  armed  with  oflfensive  weapons, 
to  the  breach  of  the  public  peace  and  the  terror  of  his  mai'esty's  subjects. 

3.  Also,  by  the  same  statutey  9  Geo.  I.  c.  22,  amended  oy  statute  27  Geo.  U. 
c.  15,  knowingly  to  send  any  letter  without  a  name,  or  with  a  fictitious  name, 
demanding  money,  venison,  or  any  other  valuable  thing,  or  threatening  (without 
any  dpmandj  to  kill  any  of  the  king's  subjects,  or  to  fire  their  houses,  out-houses, 
barns,  or  ricKS,  is  made  felony  without  benefit  of  clergy.'  This  offence  was  for- 
merly high  treason,  by  the  statute  8  Hen.  V.  c.  6. 

4.  To  pull  down  or  destroy  any  locky  sluice,  or  floodgate  erected  by  authority 
of  parliament  on  a  navigable  river  is,  by  statute  1  Geo.  II.  st.  2,  c.  19,  made 
felony,  punishable  with  transportation  for  seven  years.  By  the  statute  8  Geo. 
n.  c.  20,  the  offence  of  destroying  such  works,  or  rescuing  any  person  in  custody 
for  the  same,  is  made  felony  without  benefit  of  clergy;  and  it  may  be  inquired 
of  and  tried  in  any  adjacent  county,  as  if  the  fact  had  been  therein  committed. 
By  the  statute  4  Geo.  III.  c.  12,  maliciously  to  damage  or  destroy  any  bank^, 
filuices,  or  other  works  on  such  navigable  river,  to  open  the  floodgates  or  other- 
wise obstruct  the  navigation,  is  agam  made  felony,  punishable  with  ti'ansporta- 
tion  for  seven  years.  And,  by  the  statute  7  Geo.  III.  c.  40,  (which  repeals  all 
former  acts  relating  to  turnpikes,)  maliciously  to  pull  down  or  otherwise  destroy 
♦1451     *^y  tumpUse^ate  or  fence,  toll-house  or  ♦weighing-engine  thereunto  be- 

^  longing,  erected  by  authority  of  parliament,  or  to  rescue  any  person  in 
custody  for  the  same,  is  made  felony  without  benefit  of  clergy,  and  the  indict- 
ment may  be  inquired  of  and  tried  in  any  adjacent  county.*    The  remaining 

ever,  is  repealed,  (except  as  to  sending  letters  threatening  to  kill  or  murder,  or  to  bum 
or  destroy  property;  and  as  to  accessories  to  such  ofiences,  and  as  to  rescues,)  by  7  &  8 
Qeo,  IV.  c.  27.  All  the  statutes  relating  to  these  offences  are  repealed  and  consolidated, 
by  7  &  8  Geo.  IV.  o.  27  and  c.  29 ;  and,  by  7  &  8  Geo.  IV.  c.  29,  s.  26,  stealing  or  attempt- 
in^  to  kill  or  wound  any  deer  kept  in  an^  enclosed  ground  is  declared  felony,  and  the 
guilty  party  is  liable  to  be  punished  as  in  the  case  of  simple  larceny ;  and  conmiitting 
the  same  offence  in  unenclosed  grounds  is  punishable  summarily  by  fine  not  exceeding 
50/.,  and  repeating  such  offence  is  deemed  felony  and  punishable  as  a  simple  Isxoeny. 
— Chittt. 

^  The  statute  now  in  force  upon  this  subject  is  the  7  &  8  Geo.  IV.  c.  29,  by  sect.  8  of 
which,  persons  sending  letters  containing  menacing  demands,  or  threatening  to  accuse 
a  party  of  any  crime  punishable  with  death,  transportation,  or  pillory,  or  of  any  other 
infamous  crime,  to  extort  money,  shall  be  guilty  of  felony,  and,  on  conviction  thereof 
be  liable,  at  the  discretion  of  the  court,  to  transportation  for  life  or  not  less  than  seven 
years,  or  imprisonment  for  any  term  not  exceeding  four  years,  and,  if  males,  to  one,  two» 
or  three  public  whippings,  in  addition  to  such  imprisonment. .  Section  9  d^&nes  what 
shall  be  deemed  an  mfamous  crime. 

Sending  a  letter  threatening  to  accuse  the  prosecutor  of  having  made  overtures  to 
the  prisoner  to  commit  sodomy  with  him  does  not  threaten  to  charge  such  an  infamoos 
crime  as  to  be- within  the  act.  Bex  vs,  Hickman,  R.  A  M.  C.  0.  34.  But  see  Bex  m. 
Wagstaffe,  B.  &  B.  C.  C.  398.    Bex  vs.  Paddle,  id.  484.^0bitt7. 

*  By  7  and*  8  G^.  IV.  c.  30,  amending  and  consolidating  all  former  statutes  on  these 
subjects,  breaking  or  cutting  down  any  sea  bank  or  wall,  or  the  bank  or  wall  of  any  river, 
canal,  or  marsh,  or  destroyinff  any  lock,  sluice,  floodgate,  or  other  work  on  any  na?i- 
gable  river  or  canal,  is  made  felony,  punishable  with  transportation  for  life  or  not  less 
than  seven  years,  or  vrith  imprisonment  for  any  term  not  exceeding  four  years,  and,  to 
male  offenders,  vrith  one,  two,  or  three  public  whippings.  And  cutting  off  or  removing 
the  piles  for  securing  any  sea  bank  or  wall,  or  the  ba^k  or  wall  of  any  river,  canal,  or 
marsh,  or  doing  any  injury  to  obstruct  the  navigation  .thereof,  is  made  felony,  subject  to 
transportation  for  seven  years,  or  to  imprisonment  for  any  term  not  exceeding  two  years, 
and,  to  males,  one,  two,  or  three  public  whippings.   S.  12. 

And,  by  sect.  14,  throwing  down  or  otherwise  destroying  any  turnpike-gate,  or  other 
erection,  or  fence  connected  with  or  belonging  to  the  same,  is  made  punishable  as  a 
misdemeanour. — Chittt. 

By  Stat.  8  d;  9  Vict.  o.  44,  the  malicious  destruction  of  any  thing  kept  for  the  purposas 
of  art,  science,  or  literature  in  any  public  repository,  or  of  ornaments  in  places  of  religioas 
worship,  or  of  statues  or  monuments  exposed  to  public  view,  is  a  misdemeanour,  and 
punishable  with  fine  and  imprisonment.---STSWABT. 
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offences  against  the  public  peace  are  merely  misdemeanoorS;  and  no  felonies ; 
as, — 

5.  Affi-ays  (from  affraier^  to  terrify)  are  the  fighting  of  two  or  more  persons 
in  some  public  place,  to  the  terror  of  his  majesty^s  subjects ;  for  if  the  fighting 
be  in  private  it  is  no  affray,  but  an  assault.(b)  Affrays  may  be  suppressed  by 
any  private  person  present,  who  is  justifiable  in  endeavouring  to  part  the  com- 
batants, whatever  consequence  may  ensue.(c)  But  more  especially  the  constable, 
or  other  similar  officer,  however  denominated,  is  bound  to  keep  the  peace,  and 
to  that  purpose  may  break  open  doors  to  suppress  an  affray  or  apprehend  the 
affrayers,  and  may  either  carry  them  before  a  justice  or  imprison  them  by  his 
own  authority  for  a  convenient  space,  till  the  heat  is  over,  and  may  then  per- 
haps also  make  them  find  sureties  for  the  peace. (d)  The  punishment  of  com- 
mon affrays  is  by  fine  and  imprisonment,  the  measure  of  which  must  be  regulated 
by  the  circumstances  of  the  case;  for,  where  there  is  any  material  aggravation, 
the  punishment  proportion  ably  increases.  As  where  two  persons  coolly  and 
deliberately  engage  in  a  duel :  this,  being  attended  with  an  apparent  intention 
and  danger  of  murder,  and  being  a  high  contempt  of  the  justice  of  the  nation, 
is  a  strong  aggravation  of  the  am-ay,  tnough  no  mischief  has  actually  enoued.(6) 
♦Another  aggravation  is  when,  thereby,  the  officers  of  justice  are  dis-  r^ij/* 
tarbed  in  the  due  execution  of  their  office,  or  where  a  respect  to  the  ^ 
particular  place  ought  to  restrain  and  regulate  men's  behaviour  more  than  in 
conmion  ones ;  as  in  the  king's  court,  and  the  like.  And  upon  the  same  account, 
also,  all  affrays  in  a  church  or  churchyard  are  esteemed  very  heinous  offences, 
as  being  indignities  to  Him  to  whose  service  those  places  are  consecrated. 
Therefore  mere  quarrelsome  words,  which  are  neither  an  affray  nor  an  offence 
in  any  other  place,  are  penal  here.  For  it  is  enacted,  by  statute  5  &  6  Edw.  YI. 
c.  4,  that  if  any  person  shall,  by  words  only,  quarrel,  chide,  or  brawl  in  a  church 
or  charchyard,  the  ordinary  snail  suspend  him,  if  a  layman,  ab  ingressu  ecclesicBy 
and  if  a  clerk  in  orders,  from  the  ministration  of  his  office  during  pleasure. 

.  And  if  any  person  in  such  church  or  churchyard  proceeds  to  smite  or  lay  vio- 
lent hands  upon  another,  he  shall  be  excommunicated  ipso  facto;  or  if  he  strikes 
him  with  a  weapon,  or  draws  any  weapon  with  intent  to  strike,  he  shall,  besides 
excommunication,  (being  convicted  by  a  jury,)  have  one  of  his  ears  cut  off,  or, 
having  no  ears,  be  branded  with  the  fetter  F  in  his  cheek.'  Tivo  persons  may 
be  guilty  of  an  affray:  but, — 

6.  Itiots,  routs,  and  urdawful  assemblies  must  have  three  persons  at  least  to  con- 
stitute them.  An  unlawful  assembly  is  when  three  or  more  do  assemble  them- 
Belves  together  to  do  an  unlawful  act,  as  to  pull  down  enclosures,  to  destroy  a 
warren  or  the  game  therein,  and  part  without  doing  it  or  making  any  motion 
towards  it.(/)*    A  rout  is  where  tnree  or  more  meet  to  do  an  unlawful  act  upon 


i 


1  Hawk.  p.  a  184.  (•;n>kLia8. 

nrfd.180.  (/)Si]irt.i7e. 


' By  9  Geo.  IV.  c.  31,  b.  1,  "so  much  of  5  &  6  Edw.  VI.  c.  4,  entitled  an  Act  against 
qaarrelling  and  fighting  in  churches  and  churchyards,  as  relates  to  the  punishment  of 
persons  convicted  of  striking  with  any  weapon,  or  drawing  any  weapon  with  intent  to 
strike,  as  therein  mentioned,"  is  repealed. 

It  seems  that  brawling  was  not  made  an  offence  by5  &  6  Edw.  VI.  o.  4,  but  was  pre- 
viously cognizable  by  the  spiritual  courts.  Ex  parte  Williams,  6  D.  &  B.  373.  4  B.  ft  G. 
313. 

With  respect  to  the  malicious  or  contemptuous  disturbance  of  a  congregation,  or 
iqplestation  of  a  minister,  during  the  celebration  of  divine  service,  see  the  statutes  1  M. 
c.  3  and  1  W.  and  M.  c.  18,  ante,  54. — Chitty. 

'An  assembly  of  a  man's  friends  for  the  defence  of  his  person  against  those  who 
threatencl  to  beat  him  if  he  go  to  such  a  market,  &c.  is  unlawful ;  for  he  who  is  in  fear 
of  such  iiisults  must  provide  for  his  safety  by  demanding  the  surety  of  the  peace  against 
the  persons  by  whom  he  is  threatened,  and  not  make  use  of  such  violent  methods,  which 
cannot  but  be  attended  with  the  danger  of  raising  tumults  and  disorders,  to  the  disturb- 
ance of  the  public  peace.  But  an  assembly  of  a  man's  friends  at  his  own  house  for  tiiie 
defence  of  the  possession  of  it  againot  such  as  threaten  to  make  an  unlawful  entry,  or 
for  the  defence  of  his  person  a,gainst  such  as  threaten  to  beat  him  in  his  house,  is  pei^ 
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ft  common  quarrel,  as  forcibly  breaking  down  fences  npon  a  right  claimed  of 
common  or  of  way,  and  make  some  advances  towards  it.(^)  A  riot  is  where 
three  or  more  actually  do  an  unlawful  act  of  violence,  either  with  or  without  a 
common  cause  or  quarrel  ;(A)  as,  if  they  beat  a  man,  or  hunt  and  kill  ^me  in 
another's  park,  chase,  warren,  or  liberty,  or  do  any  other  unlawftil  act  with 
force  and  violence,  or  even  do  a  lawful  act,  as  removing  a  nuisance,  in  a  violent 
^147 1    ^^^  tumultuous  manner.*    '*'The  punishment  of  unlawful  assemblies,  if 

J  to  the  number  of  twelve,  we  have  just  now  seen,  may  be  capital,  accord- 
ing to  the  circumstances  that  attend  it;  but  from  the  number  of  three  to  eleven 
is  by  fine  and  imprisonment  only.^^  The  same  is  the  case  in  riots  and  routs  by 
the  common  law;  to  which  the  pillory,  in  veiy  enormous  cases,  has  been  some- 
times superadded.  (0"  And,  by  the  statute  13  Hen.  IV.  c.  7,  any  two  justices, 
together  with  the  sheriff  or  under-sheriff  of  the  county,  may  come  with  the 
posse  comitatus,  if  need  be,  and  suppress  any  such  riot,  assembly,  or  rout,  arrest 
the  rioters,  and  record  upon  the  spot  the  nature  and  circumstances  of  the  whole 
transaction,  which  record  alone  shall  be  a  sufficient  conviction  of  the  offenders. 
In  the  interpretation  of  which  statute  it  hath  been  holden  that  all  persons, 
noblemen  and  others,  except  women,  clergymen,  persons  decrepit,  and  infanU 
under  fifteen,  are  bound  to  attend  the  justices  in  suppressing  a  riot,  upon  paij) 
of  fine  and  imprisonment;  and  that  any  battery,  wounding,  or  killing  the  rioters 
that  may  happen  in  suppressing  the  riot  is  justifiable.(/)  So  that  our  antient  law, 
previous  to  the  modem  riot  act,  seems  pretty  well  to  have  guarded  against  any 
violent  breach  of  the  public  peace,  especially  as  any  riotous  assembly  on  a  public 
or  general  account,  as,  to  redress  grievances  or  pull  down  all  enclosures,  and 
also  resisting  the  king's  forces  if  sent  to  keep  the  peace^  may  amount  to  overt 
acts  of  high  treason  by  levying  war  against  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of  tumultuous  petxtioningy 
which  was  carried  to  an  enormous  height  in  the  times  preceding  the  grand  re- 
bellion. Wherefore,  by  statute  13  Oar.  II.  st.  1,  c.  6,  it  is  enacted  that  not  more 
than  twenty  names  shall  be  signed  to  any  petition  to  the  king  or  either  house 
of  parliament  for  any  alteration  of  matters  established  by  law  in  church  or  state, 
unless  the  contents  thereof  be  previously  approved  in  the  country  by  three 
justices,  or  the  majority  of  the  grand  jury  at  the  assizes  or  quarter  sessions, 
♦148 1    ^^^  ^^  London  by  the  lord  mayor,  aldermen,  *and  common  council  ;(A:) 

J    and  that  no  petition  shall  be  delivered  by  a  company  of  more  than  ten 

V)  Bro.  Abr.  tit.  Rial,  4, 6.                                        (*)  This  may  be  one  reeacm  (unong  others)  whj  the  ooi^ 
"•       "—  ttier  ■  "   '^- 


*)  8  Inst  176.                                                       poration  of  London  has  since  tiie  Restoration  nsaallj  takes 
0  1  Hawk.  P.  a  159.                                            the  lead  in  peUUons  to  parliament  fbr  the  alteration  of  tfj 
;/)lHaI.P.a4l».   n)ld.l6L established  law. 

mitted  by  law ;  for  a  man's  house  is  looked  upon  as  his  castle.    He  is  not,  however,  to 
arm  himself  and  assemble  his  friends  in  defence  of  his  eloM.    1  Russ.  362. — Ohittt. 

*  To  constitute  a  riot,  the  parties  must  act  without  any  authority  to  give  colour  to  their 
proceedings ;  for  a  sheriff,  constable,  or  even  a  private  indiridual,  are  not  onTv  permitted, 
but  enjoined,  to  raise  a  number  of  people  to  suppress  rioters,  k^.  2  Hawk.  c.  65,  s.  2. 
The  intention  also  with  which  the  parties  assemble,  or  at  least  act,  must  be  unlawful ;  for 
if  a  sudden  disturbance  arise  among  persons  met  together  for  an  innocent  purpose,  they 
will  be  guilty  of  a  mere  afihnr,  though  if  they  form  parties,  and  engage  in  any  violent 
proceedings,  with  promises  of  mutual  assistance,  or  u  they  are  impelled  with  a  sudden 
disposition  to  demolish  a  house  or  other  building,  there  can  be  no  doubt  they  are  rioters, 
ana  will  not  be  excused  by  the  propriety  of  their  original  design.  2  Hawk.  c.  65,  s.  3. 
Buf  though  there  must  be  an  evil  intention,  whether  premeditated  or  otherwise,  the 
object  of  the  riot  itself  may  be  perfectly  law^l,  as  to  ootain  entry  into  lands  to  which 
one  of  the  parties  has  a  rightful  claim ;  for  the  law  will  not,  as  we  have  before  seen, 
(aniej  3  book,  5,)  suffer  private  individuals  to  disturb  the  peace,  by  obtaining  that  re- 
dress by  force  which  the  law  would  regularly  award  them.  2  Hawk.  c.  65,  s.  7.  8  T.  B. 
357,  364. 

Women  are  punishable  as  rioters,  but  infants  under  the  age  of  discretion  are  not.  1 
Hawk.  c.  65,  s.  44.  In  a  riot  all  are  principals ;  and  therefore  if  any  person  encourages, 
or  promotes,  or  takes  part  in  a  riot,  whether  by  words,  signs,  or  gestures,  or  by  weanng 
the  badge  or  ensign  of  the  rioters,  he  is  himself  to  be  oonsidered  a  rioter.  2  C^p.  370. 
— Chitty. 

*•  By  the  3  Geo.  IV.  c.  144,  hard  labour  may  be  imposed. — Chittt. 

'-*  But  now  the  pillory  is  aboliahed,  by  56  Geo.  III.  c.  138.— Chittt. 
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persons,  on  pain  in  either  case  of  inciiiring  a  penalty  not  exceeding  1002.  and 
three  months'  imprisonment." 

8.  An  eighth  offence  against  the  puhlic  peace  is  that  of  a  forcible  entry  or  de- 
tainer, which  ia  committed  by  violently  taking  or  keeping  possession  of  lands 
and  tenements  with  menaces^  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  person  disseised,  or  turned  out  of  posses- 
sion, unless  his  entry  was  taken  away  or  barred  hj  his  own  neglect,  or  other 
circumstances,  which  were  explained  more  at  large  in  a  former  book.(Z)  But, 
this  being  found  very  prejudicial  to  the  public  peace,  it  was  thought  necessary 
by  several  statutes  to  restrain  all  persons  from  the  use  of  such  violent  methods, 
even  of  doing  themselves  justice,  and  much  more  if  they  have  no  justice  in  their 
claim.(m)  Bo  that  the  entry  now  allowed  by  law  is  a  peaceable  one ;  that  for- 
bidden ifi  such  as  is  carried  on  and  maintained  with  force,  with  violence  and 
unusual  weapons.  By  the  statute  5  Eic.  II.  st.  1,  c.  8,  all  forcible  entries  are 
punished  with  imprisonment  and  ransom  at  the  king's  will.  And,  by  the  several 
statutes  of  16  Ric.  II.  c.  2,  8  Hen.  VI.  c.  9,  31  Eliz.  c.  11,  and  21  Jac.  I.  c.  15, 
upon  any  forcible  entry,  or  forcible  detainer  after  peaceable  entry,  into  any 
lands  or  benefices  of  the  church,  one  or  more  justices  of  the  peace,  taking  suffi- 
cient power  of  the  county,  may  go  to  the  place,  and  there  rect^rd  the  force  upon 
his  own  view,  as  in  case  of  nots,  and  upon  such  conviction  may  commit  the 
offender  to  gaol  till  he  makes  fine  and  ransom  to  the  kin^.  And  moreover  the 
justice  or  justices  have  power  to  summon  a  jury  to  try  the  forcible  entry  or  de- 
tainer complained  of;  and,  if  the  same  be  found  by  that  jury,  then,  besides  the 
fine  on  the  offender,  the  justices  shall  make  restitution  bv  the  sheriff  of  tbe  pos- 
session, without  inquiring  into  the  merits  of  the  title,  K)r  the  force  is  the  only 
thing  to  be  tried,  punish^,  and  remedied  by  them :  and  the  same  may  be  done 
by  indictment  at  the  general  sessions.  But  this  provision  does  not  extend  to 
Buch  as  endeavour  to  maintain  possession  by  force  where  they  '''them-  r*i4o 
selves,  or  their  ancestors,  have  been  in  the  peaceable  enjoyment  of  the  ^ 
lands  and  tenements  for  three  years  immediately  preceding.(n) 

9.  The  offence  of  riding  or  going  armed  with  dangerous  or  unusual  weapons  ib 
a  crime  against  the  public  peace,  by  terrifying  the  good  people  of  the  land,  and 
is  particularly  prohibited  by  the  statute  of  Northampton,  2  Edw.  III.  c.  3,  upon 
pain  of  forfeiture  of  the  arms  and  imprisonment  during  the  king's  pleasure :  in 
like  manner  as,  by  the  laws  of  Solon,  every  Athenian  was  finable  who  walked 
about  the  city  in  armour.(o) 

10.  Spreading  false  news,  to  make  discord  between  the  king  and  nobility,  or 
concerning  any  great  man  of  the  realm,  is  punishable  by  common  law(j:>)  with 
fine  and  imprisonment,  which  is  conlirmed  by  statutes  Westm.  1,  3  Edw.  I.  c. 
84,  2  Ric.  II.  St.  1,  c.  6,  and  12  Ric.  II.  o.  11. 

11.  False  and  pretended  prophecies^  with  intent  to  disturb  the  peace,  are  equally 
unlawful,  and  more  penal,  as  they  raise  enthusiastic  jealousies  in  the  people 
and  terrify  them  with  imaginary  fears.  They  are  therefore  punished  by  our 
law  upon  the  same  principle  that  spreading  of  public  news  of  any  kind,  without 
communioating  it  first  to  the  magistrate,  was  prohibited  by  the  antient  Gauls.(^) 
Such  fidse  and  pretended  prophecies  were  punished  capitally  by  statute  1  ISdw. 
VI.  c.  12,  which  was  repealed  in  the  reign  of  queen  Mary.  And  now,  by  the 
statute  5  Eliz.  c.  15,  the  penalty  for  the  first  offence  is  a  fine  of  ten  pounds  and 


(>)  See  book  ill.  p.  J74,  Ao.  (t)  *^Habmt  l^Om  mmdum,  $i  qimt  fuid  de  r^vMoa  a 

, ,  ,.     ^  P.  C.  141.  JlnuimiM  ruman  out  Jixma  aeoeperit,  u/i"     ' 

,  , „  3Ter  by  ftnwe,  wbere  tbe  tenant's  title  wee     deferai  fi€t»  ann  oHo  enmmunicet :  quod  *^^ 

nailer  a  lease  now  expired,  Is  said  to  be  a  ibielble  detainer,  raritu  aiqut  imptrHoi  falti*  rumorwut  tarriri,  H  ad/adnui 


)  Holding  oTer  by  torn,  wbere  tbe  tenant's  title  was  df/erat  neve  eimt  alio  enmmvnicet :  quod  uepe  haminet  temo' 

eralease  nowexplrad,ls  said  to  be  a  ibielble  detainer.  rari08aiqt»einiptHtoi,fiiltitnnuiriomUrriri,Had/aclnui 

On.  Jac  IM.  impMi,  et  de  mmmit  rebue  cotuOium  eajpen  ecanUum  etC* 

>)  Pott  Antlq.  b.  I.  c  26.  -       * —   ' 

h*iiiwt.2M.    SIiMtliM. 


(•)  Pott  Antiq.  b.  1. 0.  26.  Cm.  de  BeO.  CkOL  Ub.  ^  cap.  19. 

(^}*iin«t2M.    SIiMtliM. 

"  In  the  trial  of  lord  George  Gordon,  it  was  contended  that  the  article  of  the  Bill  of 
Rights  which  declares  that  it  is  the  right  of  the  subject  to  petition  the  king,  and  that  all 
commitmentB  and  prosecutions  for  such  petitioning  ore  ill^id,  had  yirtually  repealed 
this  statute.  This,  however,  was  denied  by  lord  ^tonsfield  m  the  name  of  the  oouri. 
l>oag.  592. — CouRiJMiB. 
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one  year's  imprisonment;  for  the  second,  forfeftnroof  ail  goods  and  chattels  and 
imprisonment  daring  life. 


*150 1  *^^'  ^^^^^^^  actual  breaches  of  the  peace,  any  thing  that  trnda  to  pro- 
-I  voke  or  excite  others  to  break  it  is  an  offence  of  the  same  denominatHAk 
Therefore  challenges  to  fight,  either  by  word  or  letter,  or  to  be  the  bearer  of  such 
challenge,  are  pnnishable  by  fine  and  imprisonment;  according  to  the  circum- 
stances of  the  ofPence.(r)"  If  this  challenge  arises  on  acconnt  of  any  money 
won  at  gaming,  or  if  any  assault  or  afiray  happen  upon  such  account,  the  of- 
fender, by  statute  9  Anne,  c.  14,  shall  forfeit  ail  his  goods  to  the  crown  and 
suffer  two  years'  imprisonment. 

18.  Of  a  nature  very  similar  to  challenges  are  libels j  libelli  famosi,  which,  taken 
in  their  largest  and  most  extensive  sense,  signify  any  writings,  pictures,  or  the 
like,  of  an  immoral  or  illegal  tendency;  but,  in  the  sense  under  which  we  are 
now  to  consider  them,  are  malicious  defamations  of  any  person,  and  especially 
a  magistrate,  made  public  by  either  printing,  writing,  signs,  or  pictures,  in  order 
to  provoke  him  to  wrath  or  expose  him  to  public  hatred,  contempt,  and  ridi- 
cnle.(8)  The  direct  tendency  of  these  libels  is  the  breach  of  the  public  peace 
.  by  stirring  up  the  objects  of  them  to  revenge,  and  perhaps  to  bloodshed.  The 
communication  of  a  libel  to  any  one  person  is  a  publication  in  the  eye  of  the 
law;(t)  and  therefore  the  sending  an  aousive  letter  to  a  man  is  as  much  a  libel 
as  if  it  were  openly  printed,  for  it  equally  tends  to  a  breach  of  the  peace.(u) 
For  the  same  reason,  it  is  immaterial,  with  respect  to  the  essence  of  a  libel, 
whether  the  matter  of  it  be  true  or  fal8e,(t;)  since  the  provocation,  «nd  not  the 
falsity,  is  the  thing  to  be  punished  criminally;  though,  doubtless,  the  falsehood 
of  it  may  aggravate  its  guilt  and  enhance  its  punishment.^*  In  a  civil  action, 
we  may  remember,  a  libel  must  appear  to  be  false  as  well  as  scandalous  ;(ir)  for,  if 
*1511  ^^^  charge  be  true,  the  plaintiff  has  received  no  private  injury,  and  has 
^  no  ground  to  demand  a  compensation  for  himself,  whatever  ^offence  it 
may  be  against  the  public  peace ;  and  therefore,  upon  a  civil  action,  the  truth 
of  the  accusation  may  be  pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prosecn* 
tion,  the  tendency  which  all  libels  have  to  create  animosities  and  to  disturb  the 
public  peace  is  the  whole  that  the  law  considers.  And,  therefore,  in  such  proee> 
cutions  the  only  points  to  be  inquired  into  are,  first,  the  making  or  publiahins 
of  the  book  or  writing,  and  secondly,  whether  the  matter  be  criminal;  and  if 
both  these  points  are  against  the  defendant,  the  offence,  against  the  public  is 
complete.^    The  punishment  of  such  libellers,  fbr  either  making,  repeating, 

(•^1  Hawk.  p. a  ISA,  188.  (•)2  Browii,ll&.    IS  Rap.  86.    Hbb.SI8.    Poph.l»   1 

M  Ibid.  198.  Hawk.  P.  a  196. 

<0  Moor.  818.  #)  Moor.  627     6  B«p.  126.  11  Hod.  90. 

(•)  See  tiook-iii.  pace  126. 

"The  offences  of  fighting  duels  and  sendine  or  provokinff  challenges  are  fully  con- 
sidered by  Mr.  J.  Grose,  in  passing  sentence  on  Kice,  oonvictea  on  a  criminal  information 
for  a  misdemeanour  of  the  latter  kind.  3  East,  581,  where  the  opinions  of  the  earlier 
writers  are  collected.  It  is  an  offence  though  the  provocation  to  fight  do  not  succeed, 
(6  East,  464.  2  Smith,  550;)  and  it  is  a  misdemeanour  merely  to  endeavour  to  provoke 
another  to  send  a  challenge.  6  East,  464.  But  mere  words  which,  though  they  msy 
produce  a  challenge,  do  not  directly  tend  to  that  issue,  as  calling  a  man  a  liar  or  knave, 
are  not  necessarily  criminal,  (2  Lord  Raym.  1031.  6  East,  471,)  though  it  is  probable 
they  would  be  so  if  it  could  be  shown  that  they  were  meant  to  provoke  a  challenge.  A 
challenge  is  one  of  those  offences  for  which  a  criminal  information  will  be  granted  by 
the  court  of  King's  Bench,  though  this  will  not  be  done  where  the  jMurty  applying  has 
himself  firtft  incited  the  proposal.    1  Burr.  316. — Chittv. 

'^  The  words  of  lord  Mansfield,  "  the  greater  truth,  the  greater  libel,"  which  his  ene- 
mies wished  with  much  eagerness  to  convert  to  the  prejudice  of  that  noble  peer's  repu- 
tation as  a  ju()ge,  were  founded  in  principle  and  supported  by  very  ancient  authority< 

Lord  Coke  has  said,  "that  the  greater  appearance  there  is  of  truth  in  any  malicioos 
invective,  so  much  the  more  provoking  it  is.''    5  Co.  125. 

Where  truth  is  a  greater  provocation  than  falsehood,  and  therefore  haa  a  greater  ten- 
dency to  produce  a  breach  of  the  public  peace,  then  it  is  oertainly  true  that  the  greater 
truth,  the  greater  libel.  Asperis  facetiia  trUusus,  qua  ubi  muiium  ex  vero  traxere,  aarem  svi  im- 
"imam  reBr^fuunL    Tao.  Ann.  15,  o.  68. — Christian. 

^  But  a  modification  of  this  rule  has  been  recently  admitted  by  the  legislature ;  aad  ii 
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printing,  or  publishing  the  libel,  is  fine  and  such  corporal  punishment  as  the 
court  in  its  discretion  shall  inflict,  regarding  the  quantity  of  the  offence  and  the 
quality  of  the  offender.(:c)"    By  the  law  of  the  twelve  tables  at  Eome,  libels 

(^  1  Hawk.  p.  a  lIMh 

has  been  enacted,  by  stat.  6  &  7  Vict.  c.  96,  b.  6,  that  on  the  trial  of  any  indictment  or 
information  for  a  libel,  the  defendant  havinff  pleaded  suoh  plea  as  hereinafter  is  men- 
tioned, the  truth  of  the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a 
defence  unless  it  was  for  the  public  benefit  that  the  matter  charged  should  be  published ; 
and  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  the  matters  charged,  as  a 
defence  to  such  indictment  or  information,  it  shall  be  necessary  for  the  defendant  in 
pleading  to  the  indictment  or  information  to  allege  the  truth  of  the  said  matters ;  and 
also  that  it  was  for  the  public  benefit  that  the  matters  charged  should  be  published ;  to 
which  plea  the  prosecutor  may  reply  generally ;  and  if  after  suoh  plea  the  defendant 
shall  be  convicted,  the  court  may,  in  pronouncing  sentence,  consider  whether  the  guilt 
of  the  defendant  is  aggravated  or  mitigated  by  the  plea.  But  it  is  provided  that  in 
addition  to  such  plea  the  defendant  may  plead  a  plea  of  not  guilty.  And,  by  sect.  7, 
whenever  upon  the  trial  of  any  such  indictment  or  information,  under  the  plea  of  not 
guilty,  evidence  shall  have  been  given  which  shall  establish  a  presumptive  case  of  publi- 
cation by  the  act  of  any  other  person  by  his  authority,  the  defendant  may  prove  that 
such  publication  was  made  without  his  authority  or  consent. — Stewakt. 

In  most  of  the  United  States  provision  is  made  either  in  their  constitutions  or  stal  utes 
on  this  subject  similar  to  the  provisions  of  6  &  7  Vict.  In  those  States  where  there  is  no 
statutory  or  constitutional  limitation  the  common-law  doctrine  remains  in  force.  Com. 
vs.  Clapp,  4  Mass.  163.  Com.  vs.  Snelling,  15  Pick.  337.  State  vs.  Allen,  I  McCord,  525. 
State  vs.  Bumham,  9  N.  Hamp.  34.  In  one  celebrated  case  the  Supreme  Court  of  New 
York  were  equally  divided.  People  vs.  Croswell,  3  Johns.  Cases,  337.  But  as  it  may  be 
shown  that  the  publication  was  for  a  justifiable  purpose,  and  not  malicious  nor  with  the 
intent  to  defame,  so  there  may  be  cases  where  the  defendant,  having  proved  the  purpose 
justifiable,  may  give  in  evidence  the  truth  of  the  words,  where  such  evidence  will  tend 
to  negative  the  malice  and  intent  to  defame.  Wharton's  Amer.  Crim.  Law,  850.  Com. 
w.  Buckingham,  2  Wheeler's  C.  C.  43d.-TSHAR8Wooi>. 

^  Though  it  has  been  held — at  least  for  these  two  centuries — ^that  the  truth  of  a  libel 
is  no  justification  in  a  criminal  prosecution,  yet  in  many  instances  it  is  considered  an 
extenuation  of  the  offence;  and  the  court  of  King's  Bench  has  laid  down  this  general 
rule, — viz.,  that  it  will  not  grant  an-  information  for  a  libel  unless  the  prosecutor  who 
applies  for  it  makes  an  affidavit  asserting  directly  and  pointedly  that  he  is  innocent  of 
the  charge  imputed  to  him.  But  this  rule  may  be  dispensed  with  if  the  person  libelled 
resides  abroad,  or  if  the  imputations  of  the  libel  are  general  and  indefinite,  or  if  it  is  a 
charge  against  the  prosecutor  for  language  which  he  has  held  in  parliament.  Doug. 
271,  372. 

It  had  frequently  been  determined  by  the  court  of  Kin^s  Bench  that  the  only  ques- 
tions forjbhe  consideration  of  the  jury  in  criminal  prosecutions  for  libel  were  the  £ftct  of 
publication  and  the  truth  of  the  innuendoes, — ^that  is,  the  truth  of  the  meaning  and  sense 
of  the  passages  of  the  libel  as  stated  and  averred  in  the  record ;  and  that  the  judge  or  court 
alone  were  competent  to  determine  whether  the  subject  of  the  publication  was  or  was  not 
a  libel.  See  the  case  of  The  Dean  of  St.  Asaph,  3  T.  K.  428.  But,  the  legidit^  of  this  doc- 
trine having  been  much  controverted,  the  32  Geo.  III.  o.  60  was  passed,  entitled  An  act 
to  remove  doubts  respecting  the  functions  of  juries  in  cases  of  libels.  And  it  declares 
and  enacts  that  on  every  trial  of  an  indictment  or  information  for  a  libel  the  jury  may 
give  a  general  verdict  of  guilty,  oi:  not  ffuilty,  upon  the  whole  matter  in  issue,  and  shall 
not  be  required  or  directed  by  the  judge  to  find  the  defendant  guilty  merely  on  the 
proof  of  the  publication  of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to 
it  in  the  record.  But  the  statute  provides  that  the  judge  may  give  his  opinion  to  the 
jury  respecting  the  matter  in  issue,  and  the  jury  may  at  their  discretion,  as  in  other 
oases,  find  a  special  verdict,  and  the  defendant,  if  convicted,  may  move  the  court,  as 
before  the  statute,  in  arrest  of  judgment. 

A  person  may  be  punished  for  a  libel  reflecting  on  the  memory  and  character  of  the 
dead ;  but  it  must  be  alleged  and  proved  to  the  satisfihction  of  the  jury  that  the  author 
intended  by  the  publication  to  bring  dishonour  and  contempt  on  the  relations  and 
descendants  of  the  disceased.    4  T.  R.  126. 

It  is  not  a  libel  to  publish  a  correct  copy  of  the  reports  or  resolutions  of  the  two  houses 
of  parliament,  or  a  true  account  of  the  proceedings  of  a  court  of  iustice.  "  For  though," 
as  Mr.  Justice  Lawrence  has  well  observed,  "  the  publicatioi<  of  such  proceedings  may 
be  to  the  disadvantage  of  the  particular  individual  concerned,  yet  it  is  of  vast  importance 
to  the  public  that  the  proceedings  of  courts  of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having  these  proceedings  made  public  more*  than 
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which  affected  the  reputation  of  another  were  made  a  capital  offence ;  but  be- 
fore the  reign  of  Augustus  the  punishment  became  corporal  only.(y)  Under 
the  emperor  YalentinianC;?)  it  was  again  made  capital,  not  only  to  write,  but 
to  publish,  or  even  to  omit  destroying  them.  Our  law  in  this  and  many  other 
respects  corresponds  rather  with  the  middle  age  of  Boman  jurisprudence,  when 
liberty,  learning,  and  humanity  were  in  their  full  vigour,  than  with  the  cruel 
edicts  that  were  established  in  the  dark  and  tyrannical  ages  of  the  antient  de- 
cemviri or  the  later  emperors. 

In  this  and  the  other  instances  which  we  have  lately  considered,  where 
blasphemous,  immoral,  treasonable,  schismatical,  seditious,  or  scandalous  liDels 
are  punished  by  the  English  law,  some  with  a  greater,  others  with  a  less,  degree 
of  severity,  the  liberty  of  the  press,  properly  understood,  is  by  no  means  infrinj?ed 
or  violated.  The  liberty  of  the  press  is  indeed  essential  to  the  nature  of  a  Iree 
^Igon  state;  but  this  consists  m  laying  no  previous  restraints  upon  publica- 
-"  tions,  and  *not  in  freedom  from  censure  for  criminal  matter  when  pub- 
lished. Every  freeman  has  an  undoubted  right  to  lay  what  sentiments  he 
E leases  before  the  public ;  to  forbid  this  is  to  destroy  the  freedom  of  the  press : 
ut  if  he  publishes  what  is  improper,  mischievous,  or  illegal,  he  must  take  the 
consequence  of  his  own  temerity.  To  subject  the  press  to  the  restrictive  power 
of  a  licenser,  as  was  formerljr  done,  both  before  and  since  the  revolution,(a)  is 
to  subject  all  freedom  of  sentiment  to  the  prejudices  of  one  man,  and  make  him 
the  arbitrary  and  infallible  judge  of  all  controverted  points  in  learning,  religion, 
and  government.    But  to  punish  (as  the  law  does  at  present)  any  dangerous  or 

(9)  — —  Quinetiam  lex  prinoe,  aitamed  the  same  powen  at  ttie  starchamlMr  etw- 

T^amaoue  lata,  moJo  otue  imIM  oetrmiiu  quenquam  olsed  with  respect  to  the  licensiug  of  books,  aod  in  16iS, 

J>tsenbi: vertere  wtodumfarmidine  fiistts.  1047,  IMO,  and  1662  (SoobeU,  L  44,  134;  U.  8Sp  230)  Isned 

Hor.  ad  Aug,  152.  their  ordinances  for  that  pnrpote,  foaoded  prlndpeUf  on 

(«)  Cbd.  9,  80.  the  starcbfunber  decree  of  1687.     In  1662  wm  pMaed  th* 

(«)  The  art  of  printing,  soon  after  its  introduction,  was  statute  18  A  14  Car.  TI.  c.  33,  which  (with  some  few  alters- 

looked  upon  (as  woU  In  Ensland  as  In  othes  oonntviee)  as  tions)  was  copied  from  the  parliamentary  ordinnnoes.   This 

merely  a  matter  of  state,  and  snl^ject  to  the  coercion  of  the  act  expired  In  1679,  but  was  reTired  by  statute  1  Jue.  Tl.  c 

erown.    It  was  therefore  regulated  with  us  by  the  king's  17,  and  continued  till  1692.    It  was  then  continued  for  two 

proclamations,  prohibitions,  charters  of  privileges  and  of  years  longer  by  statute  4  W.  and  M.  o  24;  but  thoof^  fte* 

license,  and  flnallv  by  the  decrees  of  the  court  oi  star-  quent  attempts  were  anade  by  the  goremment  to  rsfht  11^ 

ehamber,  which  limited  the  number  of  printers  and  of  In  the  subsequent  part  of  the  reten,  (Com.  Jour.  11  Vsb. 

praases  which  each  should  employ,  and  prohibited  new  1694,  26  Not.  1695,  22  Oct  1696,  9  Feb.  1694,  81  Jan.  IM.) 
publicatlonB,  unless  previously  approved  by  proper "  '  "  "  .  ^  .  ..  .-  .    ^.   .  ..  -    «_ 

On  the  demoUtlon  of  this  odious  Jurisdiction,  In 
long  parliament  of  Charles  I.,  alter  their  rupture  i 


publicattona,  unless  previously  approved  by  proper  lioensars.     yet  the  parliament  resisted  it  so  strongly  that  It  Aasflr 
On  the  demoUtlon  of  this  odious  Jurisdiction,  In  1641,  the     expired;  and  the  press  became  properly  free  In  10N»M« 
t  of  Charles  I.,  alter  their  rupture  with  that     has  ever  states  so  continued. 


oounterbalancee  the  inoonveniences  to  the  private  persoas  whose  conduct  may  be  the 
subject  of  such  proceedings."    Bex  v«.  Wright,  8  T.  R.  293. 

But  this  will  not  apply  to  the  publication  of  part  of  a  trial  before  it  is  finally  oonduded; 
for  that  might  enable  the  Mencb  of  the  parties  to  pervert  the  justice  of  the  court  by  ibe 
&brication  of  evidence  and  other  impure  practices. 

Nor  ouffht  it  to  extend  to  the  pubhoation  of  trials  where  indecent  evidence  must  from 
necessity  be  introduced;  for  it  would  be  in  vain  to  turn  women  and  children  out  of  court 
if  they  are  afterwards  permitted  to  read  what  has  passed  in  their  absence. 

Lord  Hardwicke  has  declared  that  any  publication  which  shall  pr^udice  the  world 
with  regard  to  the  merits  of  a  cause  before  it  is  heard  is  a  contempt  of  the  court  in  which 
the  cause  is  pending ;  and  he  committed  upon  a  summary  motion  only  the  parties  who 
had  been  guuty  of  such  a  publication.    2  Atk.  472, 

The  reason  must  be  much  stronger  for  suppressing  partial  and  premature  publications 
upon  subiects  which  may  be  tried  hy  a  jury. 

The  Side  of  the  libel  by  a  servant  in  a  shop  is  prima  fade  evidence  of  publication  in  a 
prosecution  against  the  master,  and  is  sufficient  for  conviction,  unless  contradicted  by 
contrary  evidence  showing  that  he  was  not  privy  nor  in  any  degree  assenting  to  it.  Ibid.; 
and  5  Burr.  2686.  When  a  person  is  brought  to  receive  judgment  for  a  libel,  his  conduct 
subsequent  to  his  conviction  may  be  taken  into  consideration,  either  by  way  of  aggrir 
vatior.  or  mitigation  of  the  punishment.  3  T.  R.  432.  And  when  Johnson  the  bookseller 
was  brought  up  for  judgment  for  having  published  a  seditious  libel,  the  attorney-genend 

I)roduced  an  affidavit  that  the  defendant  after  his  conviction  had  published  the  same 
ibel  in  the  Analytical  Review.    M.  T.  1798. 

An  information  or  an  indictment  need  not  state  that  the  libel  is  fsJae  or  that  the 
offence  was  committed  by  force  and  arms.   7  T.  R,  4. 

Hanging  up  or  burning  an  effigy  with  intent  to  expose  some  particular  person  to  ridi* 
oule  and  contempt  is  an  offence  of  the  same  nature  as  a  libel,  and  has  frequently  beea 
punished  with  great  but  proper  severity. — Christian. 
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offensive  writings,  wtlch,  when  published,  shall  on  a  fair  and  impartial  trial  be 
adjudged  of  a  pernicious  tendency,  is  necessary  for  the  preservation  of  peace 
and  good  order,  of  government  and  religion,  the  only  solid  foundations  of  civil 
liberty.  Thus  the  will  of  individuals  is  still  left  fi'ee ;  the  abuse  only  of  that 
free  will  is  the  object  of  legal  punishment.  Neither  is  any  restraint  herebv  laid 
irpon  freedom  of  thought  or  inquiry :  liberty  of  private  sentiment  is  still  left ; 
the  disseminating  or  making  public  of  bad  sentiments,  destructive  of  the  ends 
of  society,  is  the  crime  which  society  corrects.  A  man  (says  a  *fine  rj|e|CQ 
writer  on  this  subject)  may  be  allowed  to  keep  poisons  in  his  closet,  but  *- 
not  pnblicly  vend  them  as  cordials.  And  to  this  we  may  add  that  the  only 
plausible  argument  heretofore  used  for  the  restraining  the  just  freedom  of  the 
press,  "  that  it  was  necessary,  to  prevent  the  daily  abuse  of  it,"  will  entirely 
lose  its  force  when  it  is  shown  (by  a  seasonable  exertion  of  the  laws)  that  the 
press  cannot  be  abused  to  any  bad  purpose  without  incurring  a  suitable  punish- 
ment ;  whereas  it  never  can  be  used  to  any  good  one  when  under  the  control 
of  an  inspector.  So  true  it  will  be  found  that  to  censure  the  licentiousness  is 
t4>  maintain  the  liberty  of  the  press. 


CHAPTER  XIL 
OF  OFFENCES  AGAINST  PUBLIC  TIUDE. 

*Offenoe8  against  public  trade,  like  those  of  the  preceding  classes,  are  r#i  54 
either  felonious  or  not  felonious.    Of  the  first  sort  are, —  ^ 

1.  Owling;  so  called  from  its  being  usually  carried  on  in  the  night,  which  is 
the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to  the  detriment 
of  its  staple  manumcture.  This  was  forbidden  at  common  law,(a)  and  more 
particularly  by  statute  11  Edw.  III.  c.  1,  when  the  importance  of  our  woollen 
manufacture  was  first  attended  to ;  and  there  are  now  manv  later  statutes  re- 
lating to  this  offence,  the  most  useful  and  principal  of  which  are  those  enacted 
in  the  reign  of  queen  Elizabeth  and  since.  The  statute  8  Eliz.  c.  3  makes  the 
transportation  of  live  sheep,  or  embarking  them  on  board  any  ship,  for  the 
first  offence  forfeiture  of  goods  and  imprisonment  for  a  year,  and  that  at  the 
end  of  the  year  the  left  hand  shall  be  cut  off  in  some  public  market,  and  shall 
be  there  nailed  up  in  the  openest  place ;  and  the  second  offence  is  felony.  The 
statutes  12  Car.  II.  c.  32,  7  &  8  W.  III.  c.  28,  make  the  exportation  of  wool, 
sheep,  or  fullers'  earth  liable  to  pecuniary  penalties,  and  the  forfeiture  of  the 
interest  of  the  ship  and  cargo  by  tne  owners,  if  privy,  and  confiscation  of  goods, 
and  three  years'  imprisonment  to  the  master  and  all  the  mariners.  And  the 
statute  4  Geo.  I.  c.  11  (emended  and  further  enforced  by  12  Geo.  II.  c.  21,  and 
19  Geo.  II.  c.  34)  makes  it  transportation  for  seven  years,  if  the  penalties  be 
not  paid.^ 

2..Snniffgling,  or  the  offence  of  importing  goods  without  paying  the  duties 
imposed  tnereon  by  the  laws  of  the  customs  and  '^'ezcise,  is  an  offence    r^icK 

fdneraily  connected  and  carried  on  hand  in  hand  with  the  former.     ^ 
his  is  restrained  by  a  great  variety  of  statutes,  which  inflict  pecuniary  penal 

(•)MliT.&l,}3. 

^  By  5  Geo.  IV.  c.  47,  {  2,  all  acts  and  parts  of  acts  prohibiting  the  exportation  of  wool 
are  repealed ;  and  persons  are  now  at  full  liberty  to  export  this  commodity  upon  paying 
a  certain  duty. 

By  57  Geo.  III.  c.  88,  fullers'  earth,  ftilling-clay,  and  tobacoo-pipe  clay  may  be  carried 
coastwise  under  oertain  restrictions,  contained  in  32  Geo.  III.  c.  50,  upon  goods  prohibited 
to  be  exported. 

By  4  Geo.  IV.  c  69,  {  24,  all  prohibitionB  against  the  exportation  of  tobacoo-pipe  clay 
a*e  removed,  and  the  same  is  thereby  declared  free. — Ohitit. 
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ties  and  seizure  of  the  goods  for  clandestine  smuggling,  and  affix  the  goilt 
of  felony,  with  transportation  for  seven  years,  upon  more  open,  daring,  and 
avowed  practices  :*  bat  the  last  of  them,  19  Geo.  II.  c.  34,  is  for  the  purpose 
instar  omnium]  for  it  makes  all  forcible  acts  of  smuggling,  carried  on  in  defiance 
of  the  laws,  or  even  in  disguise  to  evade  them,  felonv  without  benefit  of  clergy : 
enacting,  that  if  three  or  more  persons  shall  assemble,  with  fire-arms  or  other 
offensive  weapons,  to  assist  in  tne  illegal  exportation  or  importation  of  goods, 
or  in  rescuing  the  same  ap;er  seizure,  or  in  rescuing  offenders  in  custody  for 
such  offences  \  or  shall  pass  with  such  goods  in  disguise ;  or  shaU  wound,  shoot 
at,  or  assault  any  officers  of  the  revenue  when  in  tne  execution  of  their  duty; 
such  persons  shall  be  felons  without  the  benefit  of  clergy.  As  to  that  branch 
of  the  statute  which  required  any  person  charged  upon  oath  as  a  smuggler, 
under  pain  of  death,  to  surrender  himself  upon  proclamation,  it  seems  to  be 
expired;  as  the  subsequent  Btatutes,(6)  which  continue  the  original  act  to  the 
present  time,  do  in  terms  continue  only  so  much  of  the  said  act  as  relates  to 
the  punishment  of  the  offenders,  and  not  to  the  extraordinary  method  of  appre- 
hending or  causing  them  to  surrender :  and  for  offences  of  this  positive  species, 
where  punishment  (though  necessary)  is  rendered  so  by  the  laws  themselves, 
which  by  imposing  high  duties  on  commodities  increase  the  temptation  to  evade 
them,  we  cannot  surely  be  too  cautious  in  inflicting  the  penalty  of  death.(c)' 
*1561  *^"  -^^0*^®^  offence  against  public  trade  is  fraudulent  bankruptcy ^ 
J  which  was  sufficiently  spoken  of  in  a  former  volume  :(d)  1  shall  there- 
fore now  barely  mention  the  several  species  of  fraud  taken  notice  of  by  the 
statute  law,  viz.,  the  bankrupt's  neglect  of  surrendering  himself  to  his  creditors ; 
his  non-conformity  to  the  directions  of  the  several  statutes ;  his  concealing  or 
embezzling  his  effects  to  the  value  of  201. ;  and  his  withholding  any  books  or 
writings  with  intent  to  defraud  his  creditors :  all  which  the  policy  of  our  com- 
mercial country  has  made  felony  without  benefit  of  clergy.(e)*  And  indeed  it 
is  allowed  by  such  as  are  the  most  averse  to  the  infliction  of  capital  punishment, 
that  the  offence  of  fraudulent  bankruptcy,  being  an  atrocious  species  of  the  crimen 
falsi,  ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsifying  the 
coin.(/)  And,  even  without  actual  fraud,  if  the  bankrupt  cannot  make  it  ap- 
pear that  he  is  disabled  from  paying  his  debts  by  some  casual  loss,  he  shall,  by 
the  statute  21  Jac.  I.  c.  19,  be  set  on  the  pillory  for  two  hours,  with  one  of  his  ears 
nailed  to  the  same  and  cut  off.  To  this  head  we  may  also  subjoin  that,  by  sta- 
tute 82  Geo.  II.  c.  28,  it  is  felony,  punishable  by  transportation  for  seven  years, 
if  a  prisoner,  charged  in  execution  for  any  debt  under  100^,  neglects  or  refoses 
on  demand  to  discover  and  deliver  up  his  effects  for  the  benefit  of  his  creditors. 
And  these  are  the  only  felonious  offences  against  public  trade,  the  residue  being 
mere  misdemeanours :  as, — 

(»)  Stat.  26060. 1. 0.82.    82  Oeo.  II.  c.  18.    4Geo.IILo  O  See  book  IL  iwges  481, 482. 

12.  («)  Stat.  6  Geo.  II.  c.  80.' 

(«)  See  book  L  page  817.    Beecar.c.88.  (/)  Beocar.  ch.  84. 


'  By  the  stat.  8  &  9  Vict.  c.  87,  all  former  statutes  on  this  subject  are  consolidated:  it 
makes  all  forcible  acts  of  smuggling,  carried  on  in  defiance  of  the  laws  or  even  in  dis* 
guise  to  evade  them,  felony. — Stewart. 

•  By  the'  6  Geo.  IV.  c.'lOS,  after  reciting  the  customs-repeal  act,  the  6  Geo.  IV.  c.  105, 
all  the  laws  relative  to  the  prevention  of  smuggling  are  consolidated ;  but  the  provisions 
of  the  act  are  so  numerous  that  they  cannot  be  comprised  within  the  limit  of  a  note.— 

</HITTY. 

^  By  6  Geo.  IV.  c.  16,  all  laws  relating  to  bankrupts  are  repealed,  and  all  former  pro- 
visions are  reduced  into  this  one  act.  The  different  frauds  taken  notice  of  do  not  mate- 
rially vary  from  those  mentioned  in  the  text.  By  {  99,  it  is  enacted  that  the  bankrapi 
or  other  person  swearing  falsely  before  the  commissioners  shall  be  guilty  of  peg'ory  and 
suffer  the  pains  and  pensdties  in  force  against  that  offence.  By  2  112,  any  bankrupt 
neglecting  to  surrender  and  submit  himself  to  be  examined,  or  revising  to  make  dis- 
covery of  his  estate  and  effects,  or  declining  to  deliver  up  his  goods,  books,  and  writings, 
or  concealing  or  embezzling  any  part  of  his  effects  to  the  value  of  101.  with  intent  to  ae- 
fiiMid  his  creditors,  shall  be  guilty  of  felony,  and  be  liable  to  transportation  for  life  or 
not  less  than  seven  years,  or  to  imprisonment  for  any  term  not  exceeding  seven  yean, 
M  the  court  before  whom  he  i^  convicted  may  adjudge.— Chittt. 
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4.  Usury;  which  is  an  unlawful  contract,  upon  the  loan  of  money,  to  receive 
the  same  again  with  exorbitant  increase.  Of  this  also  we  had  occasion  to  dis 
course  at  large  in  a  former  volume.(^)  We  there  observed  that,  by  statute  37 
Hen.  YIII.  c.  9,  the  rate  of  interest  was  fixed  at  10^.  per  cent,  per  annum^  which 
the  statute  13  Eliz.  c.  8  confirms;  and  ordains  that  all  brokers  shall  be  guilty 
of  a  prcemunire  that  transact  any  contracts  for  more,  and  the  securities  them- 
selves shall  be  *void.  The  statute  21  Jac.  I.  c.  17  reduced  interest  to  r*ifc- 
eight  per  cent. ;  and,  it  having  been  lowered  in  1650,  during  the  usurpa-  L 
tion,  to  six  per  cent.,  the  same  reduction  was  re-enacted  after  the  restoration  by 
statute  12  Car.  II.  c.  13 ;  and,  lastly,  the  statute  12  Anne,  st.  2,  c.  16  has  re- 
duced it  to  five  per  cent  Wherefore  not  only  all  contracts  for  taking  more  are 
in  themselves  totally  void,  but  also  the  lender  shall  forfeit  treble  the  money  bor- 
rowed.* Also,  if  any  scrivener  or  broker  takes  more  than  five  shillings  per  cent 
procuration-money,  or  more  than  twelve  pence  for  making  a  bond,  he  shall  for- 
feit 20/.  with  costs,  and  shall  suffer  imprisonment  for  half  a  year.  And,  by  sta- 
tute 17  Geo  III.  c.  26,  to  take  more  tnan  ten  shillings  per  cent  for  procuring 
any  money  to  be  advanced  on  any  life-annuity,  is  made  an  indictable  misde- 
meanour, and  punishable  with  fine  and  imprisonment :  as  is  also  the  offence  of 
procuring  or  soliciting  any  infant  to  grant  anv  life-annuity,  or  to  promise,  or 
otherwise  engage,  to  ratify  it  when  he  comes  of  age.* 

5.  Cheating  is  another  offence  more  immediately  against  public  trade;  as 
that  cannot  be  carried  on  without  a  punctilious  regard  to  common  honesty  and 
ikitb  between  man  and  man.  Hither  therefore  may  be  referred  that  prodigious 
multitude  of  statutes  which  are  made  to  restrain  and  punish  deceits  in  par- 
ticular trades,  and  which  are  enumerated  by  Hawkins  and  Burn,  but  are  chiefly 
of  use  among  the  traders  themselves.  The  offence  also  of  breaking  the  assize  of 
bread,  or  the  rules  laid  down  by  the  law,  and  particularly  by  the  statutes  81 
G«o.  11.  c.  29,  8  €reo.  III.  c.  11,  and  13  Geo.  III.  c.  62,  for  ascertaining  its  price 
in  every  given  quantity,  is  reducible  to  this  head  of  cheating :  as  is  likewise,  iu 
a  peculiar  manner,  the  offence  of  selling  by  false  weights  and  measures ;  the 
standard  of  which  fell  under  our  consideration  in  a  former  volume.(A)*  The 
punishment  of  bakers  breaking  the  assize  was,  antiently,  to  stand  in  the  pillory, 
by  statute  51  Hen.  III.  st.  6,  and  for  brewers  (by  the  same  act)  to  stand  in  the 
tumbrel  or  dung-cart  :(i)  which,  as  we  learn  from  domesday-book,  was  the 
punishment  for  knavish  brewers  in  the  city  of  Chester  so  early  as  the  reign  of  Ed- 
ward the  Confessor.  "  Malam  cervisiamfaciens,  in  cathedra  ponebatur  stercoris.*\j) 
But  now  the  general  punishment  for  all  frauds  *of  this  kind,  if  indicted  r^igo 
(as  they  may  l)e)  at  common  law,  is  by  fine  and  imprisonment :  though  ^ 
the  easier  and  more  usual  way  is  by  levying  on  a  summary  conviction,  by  dis- 
tress and  sale,  the  forfeitures  imposed  by  the  several  acts  of  parliament.  Lastly, 
any  deceitful  practice,  in  cozening  another  by  artful  means,  whether  in  matters 

(tf)  See  book  U.  p.  465,  Ao.  (<)  8  Inst  119. 

(*)  See  book  L  p.  274.  (^  field,  tit.  of  Hon.  b.  IL  a  6,  }  2L 

•  One  half  of  the  penalty  is  given  by  the  statute  to  the  prosecutor,  the  other  half  to 
the  king.  It  is  remarkable  that  such  was  the  prejudice  in  ancient  times  aeainst  lending 
money  upon  interest  that  the  first  statute — the  37  Hen.  VIII.  c.  9 — ^by  which  it  was  legal- 
ized, was  afterwards  repealed  by  5  &  6  Edw.  VI.  c.  20,  by  which  all  interest  was  prohi- 
bited, the  money  lent  and  the  interest  were  forfeited,  and  the  offender  was  subject  to  fine 
and  imprisonment.  We  have  before  observed  that  the  policy  of  limiting  the  rate  of 
interest  upon  a  contract  for  the  loan  of  money  is  denied  in  modem  times ;  but  Cato  was 
of  a  different  opinion.  Cum  Ulcy  aui  qutuierai^  dixisset.  Quid  fcmerarif  Turn  CkUo,  Quid  ho- 
minemj  inqmi,  oeaderef    Cic.  Off.— -Christian. 

We  have  already  considered  what  will  constitute  usury,  antey  2  book,  403.  That  usury 
is  an  indictable  offence,  see  2  Burr.  799.  4  T.  R.  205.  8  East,  41.  I  Chit.  Grim.  Law, 
649, — Chitty. 

*  This  act  is  repealed,  as  to  annuities  granted  since  the  I4th  July,  18IS,  by  the  53  Geo. 
III.  c.  141 ;  but  similar  provisions  are  re-enacted. — Chittt. 

"*  The  principal  act  now  in  force,  relative  to  the  different  weights  and  measures,  is  the 
5  Geo.  IV.  c.  76,  (continued  and  amended  by  6  Geo.  IV.  c.  12.)  The  35  Geo.  III.  c.  102, 
.37  Geo.  III.  c.  143,  and  55  Geo.  III.  c.  43,  relate  to  the  examination  of  weights  and  mea- 
Burea.    See  5  Burn,  24th  ed.  tit.  Weights  and  Measures. — Chittt. 
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of  trade  or  otherwiBe,  as  by  playing  with  false  dice,  or  the  like,  is  punifihable 
with  fine,  imprisonment,  and  pil]ory.(A)"  And,  by  the  statutes  33  B^en.  YUI. 
0. 1,  and  30  Geo.  II.  c.  24,  if  any  man  defrauds  another  of  any  valuable  chattelfi 
by  colour  of  any  false  token,  counterfeit  letter,  or  false  pretence,  or  pawns  or 
disposes  of  another's  ^ods  without  the  consent  of  the  owner,  he  shall  suffer 
sucli  punishment,  by  imprisonment,  fine,  pillory,  transportation,  whipping,  or 
other  corporal  pain,  as  the  court  shall  direct.* 

6.  The  offence  of  forestalling  the  market  is  also  an  offence  against  public  trade. 
This,  which  (as  well  as  the  two  following)  is  also  an  offence  at  common  law,(/) 
was  described  by  statute  5  &  6  Edward  VT.  c.  14  to  be  the  buying  or  contract- 
ing for  any  merchandise  or  victual  coming  in  the  way  to  market ;  or  dissuading 
persons  from  bringing  their  goods  or  provisions  there ;  or  persuading  them  to 
enhance  the  price  when  there :  any  of  which  practices  make  the  market  dearer 
to  the  fair  trader. 

7.  Eegrating  was  described  by  the  same  statute  to  be  the  buying  of  com  or 
other  dead  victual,  in  any  market,  and  selling  it  again  in  the  same  market,  or 

(*)  1  Hawk.  p.  C.  188.  (0  n>ld.  234. 

*  Pilloiy  is  now  abolished,  by  the  56  Geo.  III.  c.  138.  See,  in  general,  3  Chit.  Grim. 
Law,  994,  995.  The  oases  in  which  fraud  is  indictable  at  common  law  seem  confined  to 
the  use  of  false  weights  and  measures,  the  selling  of  goods  with  counterfeit  marks,  play- 
ing with  false  dice,  and  frauds  affecting  the  course  of  justice  and  immediately  ii^juring 
the  interests  of  the  public  or  crown ;  and  it  is  settled  that  no  mere  fraud,  not  amounting 
to  felony,  is  an  indictable  offence  at  common  law  unless  it  affects  the  public  2  Burr. 
1125.    1  Bla.  Rep.  273,  8.  C— Chitty. 

'  Pillory  is  now  abolished,  by  the  56  Geo.  III.  c.  138.  The  general  pawn-brokers'  act 
(39  &  40  Geo.  III.  c.  99)  virtually  repeals  the  30  Geo.  II.  c.  24,  as  to  the  pawning  of 
another's  goods  without  the  consent  of  the  owner,  and  the  offence  is  thereby  pumshable 
by  penalties. 

The  proyiaiona  of  Hen.  VIII.  k  Geo.  II.  are  extended,  by  the  52  Geo.  III.  c.  64,  to  ob- 
taining bonds,  bills  of  exchange,  bank-notes,  securities,  or  orders  for  the  payment  of 
money,  or  the  transfer  of  goods,  or  any  valuable  thing  whatever.  By  the  3  Geo.  IV.  c 
14^  the  offender  may  be  sentenced  to  hard  labour.  See,  as  to  this  offence,  3  Chit.  Grim. 
Law,  996,  &c. 

These  acts  extend  to  every  description  of  fiaise  pretences  by  which  goods  may  be  ob* 
tained  with  intent  to  defraud.    3  T.  K.  103. 

Now,  by  7  &  8  Geo.  IV.  c.  29,  2  53,  reciting  "that  a  failure  of  justice  frequently  arises 
from  the  subtle  distinction  between  larceny  and  fraud,"  it  is,  "for  remedy  thereof," 
enacted  "  that  if  any  person  shaU  by  any  false  pretence  obtain  fr^m  any  other  person  any 
chattel,  money,  or  other  valuable  security,  with  intent  to  cheat  or  defraud  any  person  of 
the  same,  every  such  offender  shall  be  gmlty  of  a  misdemeanour,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  seven  years, 
or  to  suffer  fine  or  imprisonment,  or  both,  as  the  court  shall  award :  provided  that  if, 
upon  the  trial  of  any  person  indicted  for  such  misdemeanour,  it  shall  be  proved  that  he 
obtained  the  property  in  question  in  any  such  manner  as  to  amount  in  law  to  larceny, 
he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanour;  and 
no  such  indictment  shall  be  removable  by  certiorari ;  and  no  person  tried  for  such  mis- 
demeanour shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts." 
In  an  indictment  under  this  statute,  according  to  the  rules  of  construction  applicable  to 
former  statutes  on  this  sul^ect  which  seem  equally  applicable  to  this,  the  pretences  must 
be  set  forth  and  must  be  negatived  by  special  averments.  2  T.  R.  581.  2  M.  &  S.  379. 
The  whole  of  the  pretence  charged  need  not,  however,  be  proved :  proof  of  part  of  tiio 
pretence,  and  that  the  property  was  obtained  therebjr,  is  sufficient.  Rex  w.  Hill,  R.  k 
R.  0.  C.  190.  Obtaining  goods  by  fraudulently  giving  in  payment  a  check  upon  a  banker 
with  whom  the  party  keeps  no  cash,  and  which  he  knows  will  not  be  paid,  has  been  held 
an  indictable  ofience,  and  would,  it  seems,  be  such  within  this  statute.  Rex  vs.  Jackeon, 
3  Gamp.  370.  The  language  of  the  30  Geo.  II.  c.  24  made  the  ofience  of  obtaining  money 
upon  raise  pretences  consist  in  the  actually  obtaining  the  money,  and  not  in  using  a  falsa 
pretence  for  the  purpose  of  obtaining  the  money:  it  has  been  held,  therefore,  that,  in  an 
indictment  on  that  statute,  the  venue  must  be  laid  in  the  county  where  the  false  pre- 
tence is  used.  Rex  iw.  Buttery,  cited  in  Pearson  V9.  M'Gowran,  5  D.  ft  R.  616.  3  B-  ft  C. 
700,  per  Abbott,  C.  J,  Where  the  fraud  practised  is  properly  the  ground  for  a  civil  action, 
an  indictment  for  obtaining  money  by  false  pretences  cannot  be  supported.  Rex  uf.  Co- 
drington,  1  0.  ft  P.  661.  8ee  further,  upon  this  subject,  2  East,  P.  0.  673,  818,  819, 829, 
g30.    6T.R.565.    R.  ft  R.  C.  C.  81, 12^- 317.  504.-Chittt. 
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within  four  miles  of  the  place.    For  this  also  enhances  the  price  of  the  pro- 
visions, as  every  saccessive  seller  mnst  have  a  successive  profit.  • 

8.  Engrossing  was  also  described  to  be  the  getting  into  one's  possession,  or 
buying  up,  large  quantities  of  com  or  other  dead  victuals,  with  intent  to  sell 
them  again.  This  must  of  course  be  injurious  to  the  public,  by  putting  it  in 
the  power  of  one  or  two  rich  men  to  raise  the  price  of  provisions  at  their  own 
discretion."  And  so  the  total  engrossing  of  any  other  commodity,  with  an  in- " 
tent  to  sell  it  at  an  unreasonable  ^price,  is  an  offence  indictable  and  fina-  r^i^q 
ble  at  the  common  law.(m)  And  the  general  penalty  for  these  three  »- 
offences  by  the  common  law  (for  all  the  statutes  concerning  them  were  repealed 
by  12  Geo.  III.  c.  71)  is,  as  in  other  minute  misdemeanours,  discretionary  fine 
and  imprisonment,  (n)  Among  the  Bomans,  these  offences  and  other  mal-prac- 
tices  to  raise  the  price  of  provisions  were  punished  by  a  pecuniary  mulct. 
**  Pcma  viginti  aureorum  stataitur  adversus  eum,  qui  contra  annqnam  fecerit,  societa- 
temve  coieret  quo  annona  carior  fiat,'\o) 

9.  Monopolies  are  much  the  same  offence  in  other  branches  of  trade  that  en- 
^ossing  is  in  provisions :  being  a  license  or  privilege  allowed  by  the  king  for 
the  sole  buying  and  selling,  making,  working,  or  using  of  any  thing  whatsoever; 
whereby  the  subject  in  general  is  restrained  from  that  liberty  of  manufacturing 
or  trading  which  he  had  before.(;>)  These  had  been  carried  to  an  enormous 
height  during  the  reign  of  queen  Elizabeth,  and  were  heavily  complained  of 
by  Sir  Edward  Coke,(5r)  in  the  beginning  of  the  reign  of  king  Japies  the  First ; 
bat  were  in  great  measure  remedied  by  statute  21  Jac.  I.  c.  1,"  which  declares 

(-)  Cro.  Oar.  282.  {9)  1  Hawk.  P.  C.  231. 


(-) 


1  Hftwk.  p.  0. 28ft.  (ff)  8  InBt  81. 

I*/.  48, 12, 2. 


'^  By  the  31  G«o.  III.  c.  30,  oom  may  be  bought  for  the  purpose  of  storing  in  granaries 
and  reselling  it. 

The  modem  law  on  this  subject  is  well  discusaed  in  1  East,  143.  And  see  2  Chit.  Orim. 
Law,  527,  &o.  In  that  case  it  was  decided  that  spreading  rumours  with  intent  to  raise 
the  price  of  a  particular  species  of  aliment,  endeavouring  to  enhance  its  price  by  per- 
suading others  to  abstain  from  bringing  it  to  market,  and  engrossing  large  quantities  in 
order  to  resell  them  at  the  exorbitant  prices  occasioned  by  his  own  artifices,  are  offences 
indictable  at  common  law,  and  subject  the  par^  so  acting  to  fine  and  imprisonment  at 
the  diseretion  of  the  court  in  which  he  is  convicted.  It  was  also  held  that  hops,  though 
not  used  immediately  for  food,  &11  within  this  rule.  But,  at  the  present  day,  it  womd 
probably  be  holden  that  no  offence  is  committed  unless  there  is  an  intent  to  raise  the 
price  of  provisions  by  the  conduct  of  the  party.  For  the  mere  transfer  of  a  purchase  in 
the  market  where  it  is  made,  the  buying  articles  before  they  arrive  at  a  public  market, 
or  the  purchasing  a  lar^e  quantity  of  a  particular  article,  can  scarcely  be  regarded  as  in 
themselves  necessarily  usurious  to  the  community,  and,  as  such,  indictable  offences.  A 
party  buying  and  selling  again  does  not  necessarily  increase  the  price  of  the  commodity 
to  the  consumer,  for  the  divisioii  of  labour  or  occupations  will  in  general  occasion  the 
commodity  to  be  sold  cheaper  to  the  consumer.  See  Smith's  Wealth  of  Na.  vol.  ii.  309, 
and  index,  title  "Labour;'*  and  many  cases  may  occur  in  which  a  most  laudable  motive 
may  exist  for  buying  up  large  quantities  of  the  same  commodity.  See  the  arguments, 
he.  in  14  East,  406.  15  £^t,  511.  Indeed,  in  the  case  of  the  King  t».  Rusby,  on  the 
indictment  being  argued,  the  court  were  equally  divided  on  the  question  whether  re- 
grating  is  an  indictable  offence  at  common  law ;  and  though  the  defendant  was  convicted, 
no  judgment  was  ever  passed  upon  him.  MSS.,  "  Raising  and  spreading  a  story  that  wool 
would  not  be  suffered  to  be  exported  in  such  a  year,  probably  by  some  stock-jobbers  in 
those  times,  whereby  the  value  of  wool  was  beaten  down,  though  it  did  not  appear  the 
defendants  reaped  any  particular  advantage  by  the  deceit,  was,  on  account  of  its  being 
an  irgury  to  trade,  punished  by  indictment;  and  a  confederacy,  without  a  further  act  done, 
to  impoverish  the  farmers  of  excise  and  lessen  the  duty  has  been  held  an  offence  punish- 
able by  information."  Opinion  of  Mr.  West,  2  Chalmers,  247,  Ac.  It  is  an  inaictable 
offence  to  conspire  on  a  particular  day  by  false  rumours  to  raise  the  price  of  public 
government  funds,  with  intent  to  injure  the  subjects  who  should  purchase  on  that  day ; 
and  that  the  indictment  was  well  enough,  without  specifying  the  particular  persons  who 
purchased  as  the  persons  intended  to  be  injured,  and  that  the  public  government  funds 
of  this  Kingdom  might  mean  either  the  British  or  Irish  funds,  which  since  the  union 
vrere  each  a  part  of  the  funds  of  the  United  Kingdom.    3  M.  &  S.  67. — Chittv. 

"  Amended  by  stat.  5  &  6  W.  IV.  c.  83.--Stewart. 
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such  monopolies  to  be  contrary  to  law  and  void  (except  as  lo  patents,  not  ex- 
ceeding the  grant  of  fourteen  years,  to  the  authora  of  new  inventions;  and 
except  alSo  patents  concerning  printing,  saltpetre,  gunpowder,  great  ordnance, 
and  shot;)  and  monopolists  are  punished  with  the  forfeiture  of  treble  damages 
and  double  costs  to  those  whom  they  attempt  to  disturb ;  and,  if  they  procure 
any  action,  brought  against  them  for  these  damages,  to  be  stayed  by  any  extra- 
judicial order  other  than  that  of  the  court  wherein  it  is  brought,  they  incur 
the  penalties  of  pramiunire.  Combinations  also  among  victuallers  or  artificers 
to  raise  the  price  of  provisions  or  any  commodities,  or  the  rate  of  labour,"  are 
in  nianv  cases  severely  punished  by  particular  statutes;  and  in  general,  by  sta- 
tute 2  &  3  Edw.  VI.  c.  15,  with  the  forfeiture  of  10^  or  twenty  days'  imprison- 
ment, with  an  allowance  of  onlv  bread  and  water,  for  the  first  offence ;  20/.  or 
*1601  ^^^  pillory  for  the  second ;  and  *40/.  for  the  third,  or  else  the  pillory,  loss 
J  of  one  ear,  and  perpetual  infamy.  In  the  sanie  manner,  by  a  constitu- 
tion of  the  emperor  Zeno,^r)  all  monopolies  and  condbinations  to  keep  up  the 
price  of  merchandise,  provisions,  or  workmanship  were  prohibited,  upon  pain  of 
forfeiture  of  goods  and  perpetual  banishment. 

10.  To  exercise  a  trade  in  any  town  without  having  previously  served  as  an 
apprentice  for  seven  years,(5)  is  looked  upon  to  be  detrimental  to  public  trade, 
upon  the  supposed  want  of  sufficient  skill  in  the  trader;  and  therefore  is  pu- 
nished, by  statute  5  Eliz.  c.  4,  with  the  forfeiture  of  forty  shillings  by  the  month." 

11.  Lastly,  to  prevent  the  destruction  of  our  home  manufactures  by  transport- 
ing and  seducing  our  artists  to  settle  abroad,  it  is  provided,  bv  statute  5  Geo.  I. 
c.  27,  that  such  as  so  entice  or  seduce  them  shall  be  fined  1002.  and  be  im- 
prisoned three  months;  and  for  the  second  offence  shall  be  fined  at  discretion, 
and  be  imprisoned  a  year ;  and  the  artificers  so  going  into  foreign  countries, 
and  not  returning  within  six  months  after  warning  given  them  by  the  British 
ambassador  where  they  reside,  shall  be  deemed  aliens,  and  forfeit  all  their  land 
and  goods,  and  shall  be  incapable  of  any  legacy  or  gift.  By  statute  23  Geo.  II. 
c.  13,  the  seducers  incur,  for  the  first  offence,  a  forfeiture  of  6002.  for  each  arti- 
ficer contracted  with  to  be  sent  abroad,  and  imprisonment  for  twelve  months; 
and  for  the  second,  1000 Z.,  and  are  liable  to  two  years'  imprisonment :  and  by 
the  same  statute,  connected  with  14  Geo.  III.  c.  71,  if  any  person  exports  any 
tools  or  utensils  used  in  the  silk,  linen,  cotton,  or  woollen  manufactures,  (except- 
ing woolcards  to  North  America,)(0  he  forfeits  the  same  and  200Z.,  and  tne 
captain  of  the  ship  (having  knowledge  thereof)  IQOl. ;  and  if  any  captain  of  a 
king^s  ship,  or  officer  of  the  customs,  knowingly  suffers  such  exportation,  he 
forfeits  1002.  and  his  employment,  and  is  forever  made  incapable  or  bearing  any 

(f)  Cbd.  4,  59, 1.  (•)  See  book  i.  paga  427.  (<)  Stat.  16  Geo.  III.  c.  ft. 

"  By  the  6  Geo.  IV.  c.  129,  s.  1,  all  acts  relative  to  combinations  of  workmen  or  mas- 
ters as  to  wages,  time  of  working,  quantity  of  work,  &c.  are  repealed.  By  sect.  2,  persons 
compelling  journeymen  to  leave  their  employment,  or  to  return  work  unfinished,  pre- 
venting them  from  hiring  themselves,  compelling  them  to  belong  to  clubs,  Ac.  or  to  pay 
fines,  or  forcing  manufacturers  to  alter  their  mode  of  carrying  on  thehr  business,  are 
punishable  with  imprisonment,  with  or  without  hard  labour,  for  three  months.  The 
remaining  clauses  provide  for  the  mode  of  conviction  of  offenders  before  justices  of  the 
l>eace.  For  the  form  and  requisites  of  convictions  for  these  offences  under  former  acta 
of  parliament,  see  Rex  vs,  Nield,  6  East,  417.  Rex  w.  Ridgway,  1  D.  &  R.  123,  5  B.  &  A. 
527.  Paley  on  Convictions,  2d  ed.  by  Dowling,  99,  et  sea.  By  9  Geo.  IV.  c.  31,  s.  25,  assaults 
in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wa^es,  and  (s.  26)  assaults  u{>on 
certain  workmen  to  prevent  them  from  working  at  their  trades,  are  punishable  with 
imprisonment  and  hard  labour. — Chitty. 

^  The  54  Geo.  III.  c.  96,  s.  1  repeals  so  much  of  the  5  Eliz.  c.  4  as  provides  that  persona 
shall  not  exercise  any  art  or  manual  occupation  except  they  had  served  an  apprentice- 
Bhip  of  seven  years.  Sect.  2  renders  valid  certain  indentures  of  apprenticeship  which 
would  have  been  void  by  certain  provisions  in  the  old  act,  and  repeals  the  part  of  the 
act  containing  such  provisions.  Sect.  3  provides  that  justices  may  determine  complaints 
rospecting  apprenticeships  as  heretofore.  And  sect.  4  provides  that  the  customs  of 
London  concerning  apprentices  are  not  to  be  affected.  For  the  decisions  upon  the  5 
KHz.  c.  4,  respecting  the  exercising  of  trades  by  unqualified  persons,  see  2  Harrison's 
Di^jest,  518.  title  IVowfe.— Chittt. 
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public  office :  and  every  person  collecting  such  tools  or  utensils  in  order  to  ex- 
port the  same  shall^  on  conviction  at  the  assizes,  forfeit  such  tools  and  also 
200/." 


CHAPTEE  XIIL 


OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH,  AND  THE  PUBLIC  POLICE 

OB  ECONOMY. 

^Th£  fourth  species  of  offences  more  especially  affecting  the  common-    r«i  gi 
wealth  are  such  as  are  against  the  public  health  of  the  nation ;  a  concern    ^ 
of  the  highest  importance,  and  for  the  preservation  of  which  there  are  in  many 
countries  special  magistrates  or  curators  appointed. 

1.  The  first  of  these  offences  is  a  felony,  but,  by  the  blessing  of  Providence, 
for  more  than  a  century  past  incapable  of  being  committed  in  this  nation :  for, 
by  statute  1  Jac.  1.  c.  31,  it  is  enacted  that,  if  any  person  infected  with  the 
plaffue,  or  dwellfng  in  any  infected  house,  be  commanded  by  the  mayor  or  con- 
stable, or  other  head  officer,  of  his  town  or  vill,  to  keep  his  house,  and  shall 
venture  to  disobey  it,  he  may  be  enforced,  by  the  watchmen  appointed  on  such 
melancholy  occasions,  to  obey  such  necessary  command ;  and,  ir  any  hurt  ensue 
by  such  enforcement,  the  watchmen  are  thereby  indemnified.  And  further,  if 
such  person  so  commanded  to  confine  himself  goes  abroad  and  converses  in 
company,  if  he  has  no  plague-sore  upon  him,  he  shall  be  punished  as  a  vagabond 
by  whipping,  and  be  bound  to  his  good  behaviour ;  but,  if  he  has  any  infectious 
sore  upon  him,  uncured,  he  then  shall  be  guilty  of  felony.  By  the  statute 
26  Geo.  II.  c.  26,  (explained  and  amended  by  29  Geo.  II.  c.  8,)  the  method  of 
peribrmin^  quarantine,  or  forty  days'  probation,  by  ships  coming  from  infected 
countries,  is  put  in  a  much  more  regular  and  effectual  order  than  formerly,  and 
masters  of  ships  coming  from  iofected  places  and  disobeying  the  directions 
there  given,  *or  having  tne  plague  on  board  and  concealing  it,  are  guilty  r*iQ2 
of  felony  without  benefit  of  clergy.  The  same  penalty  also  attends  ^ 
persons  escaping  from  the  lazarets^  or  places  wherein  quarantine  is  to  be  per* 
formed;  and  officers  and  watchmen  neglecting  their  duty;  and  persons  convey- 
ing goods  or  letters  from  ships  performing  quarantine.^ 

2. ,  A  second,  but  much  inferior,  species  of  offence  against  public  health  is  the 
selling  of  unwholesome  promsiona}    To  prevent  which,  the  statute  51  Hen.  Ill 

**  All  the  statutes  prohibiting  artificers  from  going  abroad  are  repealed,  by  5  Oeo.  IV . 
c.  97,  so  that  artists  may  now  settle  in  foreign  parts  without  any  restrictions  or  liabilities. 
— Chitty. 

*  Py  the  6  Geo.  IV.  c.  78,  all  the  prior  statutes  relative  to  the  quarantine-laws  are 
repealed,  and  other  provisions  are  made,  similar  in  their  nature  to  the  former.  See  the 
prior  statutes  and  decisions  thereon,  Bum,  J.  24th  ed.  tit.  Plague.  2  Chitt.  Crim.  Law, 
551,  and  2  Chitt.  Commercial  Law,  62  to  87. 

It  is  a  misdemeanour  at  common  law  to  expose  a  person  labouring  under  an  infectious 
disorder,  as  the  smallpox,  in  the  streets  or  other  public  places.  4  M.  &  S.  73,  272.  An 
indictment  lies  for  lodging  poor  persons  in  an  unhealthy  place.    Cald.  432. — Chittt. 

Now,  by  the  16  k  17  Vict.  c.  100,  s.  9,  if  the  parent  or  person  having  care  of  a  child 
shall  not,  after  notice  from  the  registrar  of  births,  attend  to  have  vaccination  per- 
formed, such  father,  mother,  or  person  shall  forfeit  a  sum  not  exceeding  20^. — 
Stewart. 

'  It  is  a  misdemeanour  at  common  law  to  give  any  person  iixjurious  food  to  eat, 
whether  the  offender  be  excited  by  malice,  or  a  desire  of  gain ;  nor  is  it  necessary  he 
should  be  a  public  contractor,  or  the  injury  done  to  the  public  service,  to  render  him 
criminally  liable.  2  East,  P.  C.  822.  6  East,  133  to  141.  If  a  baker  direct  his  servant  to 
make  bread  containing  a  specific  quantity  of  alum,  which  when  mixed  with  the  other 
ingredients  is  innoxious,  but  in  the  execution  of  these  orders  the  agent  mixes  up  the 
druff  in  so  unskilful  a  way  that  the  bread  becomes  unwholesome,  the  master  will  be 
liable  to  be  indicted.    3  M.  &  3.  10.    4  Camp.  10.    But  an  indictment  will  not  lie  against 
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St.  6,  and  the  ordinance  for  bakers,  c.  7,  prohibit  the  sale  of  corrupted  wine,  con- 
tagious or  unwholesome  flesh,  or  flesh  that  is  bought  of  a  Jew,  under  pain  of 
amercement  for  the  firet  offence,  pillory  for  the  second,  fine  and  imprisonment 
for  the  third,  and  abjuration  of  the  town  for  the  fourth.*  And,  by  the  statute 
12  Car.  II.  c.  25,  §*11,  any  brewing  or  adulteration  of  wine  is  punished  with  the 
forfeiture  of  lOOZ.  if  done  by  the  wholesale  merchant,  and  40^.  if  done  by  the 
vintner  or  retail  trader.*  These  are  all  the  offences  which  may  properly  be  said 
to  respect  the  public  health. 

V.  The  last  species  of  offences  which  especially  affect  the  commonwealth  are 
those  against  the  public  police  or  economy.  By  the  public  police  and  economy  I 
mean  the  due  regulation  and  domestic  order  of  the  kingdom,  whereby  the  indi* 
viduals  of  the  state,  like  members  of  a  well-governed  family,  are  bound  to  con- 
form their  general  behaviour  to  the  rules  of  propriety,  good  neighbourhood,  and 
good  manners,  and  to  be  decent,  industrious,  and  inoffensive  in  their  respective 
stations.  This  head  of  offences  must  therefore  be  very  miscellaneous,  as  it  com- 
prises all  such  crimes  as  especially  affect  public  society  and  are  not  compre- 
hended under  anv  of  the  four  preceding  species.  These  amount  some  of  them 
to  felony,  and  others  to  misdemeanours  only.     Among  the  former  are, — 

1.  The  offence  of  clandestine  marriages :  for,  by  the  statute  26  Geo.  II.  c.  83, 
1.  To  solemnize  marriage  in  anv  other  place  besides  a  churcli  or  public  chapel 
wherein  banns  have  been  usually  published,,  except  by  license  from  the  arch- 
*1681     ^^^^^P  of  ^Canterbury ;  and,  2.  To  solemnize  marriage  in  such  church 

J  or  chapel  without  due  publication  of  banns,  or  license  obtained  from  a 
proper  authority,  do  both  of  them  not  only  render  the  marriage  void,  but  sub- 
ject the  person  solemnizing  it  to  felony,  ounished  by  transportation  for  foarteen 
years ;  as,  by  three  former  8tatutes,(a)  he  and  his  assistants  were  subject  to  a 
pecuniary  forfeiture  of  100^  8.  To  make  a  false  entry  in  a  marriage-register; 
to  alter  it  when  made;  to  forge  or  counterfeit  such  entry,  or  a  marriage-license; 
to  cause,  or  procure,  or  act  or  assist  in  such  forgery;  to  utter  the  same  as  tme, 
knowing  it  to  be  counterfeit ;  oi*  to  destroy  or  procure  the  destruction  of  any 
register,  in  order  to  vacate  any  marriage  or  subject  any  person  to  the  penalties 
of  this  act ;  all  these  offences,  knowingly  and  wilfully  committed,  subject  the 
party  to  the  guilt  of  felony  without  benefit  of  clergy.* 

2.  Another  felonious  offence  with  regard  to  this  holy  estate  of  matrimony  is 
what  some  have  corruptly  called  bigamy f  which  properlv  signifies  being  twice 
married,  but  is  more  justly  denominated  polygamy y  or  having  a  plurality  of  wives 

(•)  6  A  7  W.  m.  c  6.    7  A  8  W.  m.  c.  8ft.    10  Anne,  c.  10,  e.  17ft. 

a  miller  for  receiving  good  barley  to  grind  at  his  mill,  and  delivering  a  mixture  of  oats  and 
barley  which  is  musty  and  unwholesome.    4  M.  <&  S.  214. — Chittt. 

'  This  statute  is  now  repealed.    7  &S  Vict.  c.  24. — Stewart. 

^  And,  by  the  1  W.  and  M.  st.  1,  c.  34,  s.  20,  any  person  selling  wine  corrupting  or  adul- 
terating it,  or  .selling  it  so  adulterated,  shall  forfeit  300/.,  half  to  the  king  and  half  to 
the  informer,  and  shall  be  imprisoned  three  months. — ^Chittt. 

•  This  act  b  now  repealed,  by  the  4  Geo.  IV.  o.  76,  and  clergy  is  restored. 

By  the  2l8t  section  of  the  4  Geo.  IV.  c.  76,  it  is  felony  with  transportation  for  life  to 
solemnize  matrimony  in  any  other  place  than  in  a  church  or  chapel  wherein  banns  may 
be  lawfully  published,  or  at  any  other  time  than  between  eight  and  twelve  in  the  morn- 
ing, except  by  special  license  from  the  archbishop  of  Canterbury,  or  to  solemnize  it 
without  due  publication  of  banns  unless  by  license,  or  to  solemnize  it  according  to  the 
rites  of  the  Church  of  England,  falsely  pretending  to  be  in  holy  orders:  but  the  prose- 
cution must  take  place  in  three  months. 

By  the  28th  section  of  the  same  act,  it  is  felony,  punishable  with  transportation  for 
life,  to  insert  in  the  registry-book  any  false  entry  of  any  thing  relating  to  any  marriage^ 
or  to  make,  alter,  forge,  or  counterfeit  any  such  entry,  or  to  make,  alter,  forge,  or  coun- 
t-erteit  any  license  of  marriage,  or  to  utter  or  publish  as  true  any  such  false,  &c.  register 
as  aforesaid,  or  a  copy  thereof,  or  any  such  false,  &c.  license;  or  to  destroy  any  such 
register-book  of  marriages,  or  any  part  thereof,  with  intent  to  avoid  any  marriage,  or  to 
suDJect  any  person  to  any  of  the  penalties  of  that  act.  But  this  act  does  not  extend  to 
marriages  of  Quakers  or  Jews. 

Independently  of  this  statute,  these  offences  were  punishable  at  common  law,  and 
subjected  the  offender  to  severe  imprisonment  and  fine.    2  Sid.  71.— Chitty. 
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at  once/6)  Such  second  marriage,  living  the  former  husband  or  wife,  is  sl=aply 
void,  ana  a  mere  nullity,  by  the  ecclesiastical  law  of  England;  and  yet  the  legis- 
lature has  thought  it  just  to  make  it  felouy,  by  reason  of  its  being  so  great  u 
violation  of  the  public  economy  and  decency  of  a  well-ordered  state.  For  poly- 
^my  can  never  be  endured  under  any  rational  civil  establishment,  whatever 
specious  reasons  may  be  urged  for  it  by  the  eastern  nations,  the  fallaciousness 
of  which  has  been  fully  proved  by  many  sensible  writers :  *but  in  north-  r*i  gj^ 
ern  countries  the  very  nature  of  the  climate  seems  to  reclaim  against  it,  *- 
it  never  having  obtained  in  this  part  of  the  world,  even  from  the  time  of  our 
German  ancestors,  who,  as  Tacitus  informs  U8,((?^  "prope  soli  barharorum  singulis 
uocoribus  conteMi  sunt.'*  It  is  therefore  punished  oy  the  laws  both  of  antient  and 
modern  Sweden  with  death.(<i)  And  with  us  in  England  it  is  enacted,  by  statute 
1  Jac.  I.  c.  11,  that  if  any  person,  being  married,  do  afterwards  marry  again, 
the  former  husband  or  wife  being  alive,  it  is  felonv,  but  within  the  benefit  of 
clergy.  The  first  wife  in  this  case  shall  not  be  admitted  as  a  witness  against 
her  nosband,  because  she  is  the  true  wife;  but  the  second  may,  for  she  is  indeed 
no  wife  at  all;(6)  and  so  vice  versa  of  a  second  husband.  This  act  makes  an 
exception  to  five  cases  in  which  such  second  marriage,  though  in  the  three  first 
it  is  void,  is  yet  no  felony.(/)  1.  Where  either  party  hath  been  continually 
abroad  for  seven  years,  whether  the  party  in  England  hath  notice  of  the  other's 
being  living  or  no.  2.  Where  either  of  the  parties  hath  been  absent  from  tho 
other  seven  years  within  this  kingdom,  and  the  remainingparty  hath  had  no 
knowledge  of  the  other's  being  alive  within  that  time.  8.  Where  there  is  a  di- 
vorce (or  separation  a  mensa  et  thoro)  by  sentence  in  the  ecclesiastical  court 
4.  Where  the  first  marriage  is  declared  absolutely  void  by  any  such  sentence, 
and  the  parties  loosed  a  vinculo.  Or,  6.  Where  either  of  the  parties  was  under 
the  age  of  consent  at  the  time  of  the  first  marriage ;  for  in  such  case  the  first 
marriage  was  voidable  by  the  disagreement  of  either  party,  which  the  second 
marriage  very  clearly  amounts  to.  But  if  at  the  age  of  consent  the  parties  had 
agreed  to  the  marriage,  which  completes  the  contract,  and  is,  indeed,  the  real 
marriage,  and  afterwards  one  of  them  should  marry  again,  I  should  apprehend 
that  such  second  marriage  would  be  within  the  reason  and  penalties  of  the  act.* 

(•)  8  Infft  88.    Bigamy,  Mcoidlng  to  the  canonlcts,  d)n>     Hen.  TV.  11, 48.   M.  18  Hen.  IV.   6  Stanndf.  P.  C.  134.    The 
^  '  in  mMTying  two  rlrgins  aucoeietTcIy,  one  after  the     oognlsanoe  of  the  plea  of  Kgamy  waa  declared,  by  statute 
of  the  other,  o  "  "    "  '  ~      ^ 


«letttli  of  the  other,  or  onoe  marrying  a  widow.    Bach  were  18  Edw.  III.  at  8«  c.  2,  to  belong  to  the  ooort  Christian,  like 

— toemed  ineapaUe  of  ordera,  Ac,  and,  Mr  a  canon  of  the  that  of  battardy.     Bnt,  by  Stat.  1  Edw.  TI.  c  12,  s.  10^ 

Ofmn*^  of  Lyons,  A.n.  1274,  held  onder  Pope  Gregory  X,  fr^mjr  was  deokuted  to  be  no  longer  an  lm|)edl]Dent  to  llie 

were  omuti  primUffio  derieaU  nudatif  a  ooereiomi  fori  tecu-  claim  o'olergy.    See  DaL  2L  Dyer,  901. 


lariM  adduAi.  6  DeoKial.  1, 12.  TUacanonwaa  adopted  and        («)  Jh  Mar.  Gem.  18. 


.  WJ 

eocpUined  in  England,  by  statute  4  iSdw.  I.  st.  8,  c.  6,  and  {*)  Stiernhook,  dtjwt  JShuon.  L  8,  o.  S. 

l4gom,y  thereupon  became  no  uooommon  ooantetHileato  the  («)  1  Hal.  P.  C  608. 

daim  of  the  benefit  of  clergy.    M.  40  Sdw.  IIL  42.    M.  11  (/)  8  Inst  89.    Kelw.  ST.  1  HaL  P.a  604. 

•  By  9  Geo.  IV.  c.Z\,l^\i\R  enacted,  "That  if  any  person  being  married  shall  marry 
any  other  person  during  the  life  of  the  former  husbana  or  wife,  whether  the  second  mar- 
riage shall  have  takei;!  place  in  England  or  elsewhere^  every  such  offender,  and  every  person 
counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol,  or  house 
of  correction,  for  any  term  not  exceeding  two  years ;  and  any  such  offence  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  the  county  where  the  offender  shall 
be  apprehended  or  be  in  custody,  as  if  the  offence  had  been  actually  committed  in  that 
county :  provided  always  that  nothing  herein  contained  shall  extend  to  any  second  mar- 
riage contracted  out  of  England  by  any  other  than  a  subject  of  his  migesty,  or  to  any 
person  marrying  a  second  time  whose  husband  or  wife  shall  have  been  continually  absent 
firoxn  such  person  for  the  space  of  seven  years  then  last  past,  cmd  shall  not  have  been  knoion 
hy  such  person  to  he  living  within  that  time,  or  shall  extend  to  anv  person  who  at  tho  time  of 
such  second  marriage  shall  have  been  divorced  from  the  bond  of  the  first  marriage,  or  to  any 
person  whose  former  marriage  shall  have  been  declared  void  by  the  sentence  of  any  cour 
of  competent  jurisdiction."  * 

Three  important  improvements  in  the  law  relating  to  bigamy  are  inrtioduced  by  this 
enactment.     First,  the  offence  is  now  punishable  wherever  committed:  formerly  it  was 
not  punishable  at  all  if  committed  out  of  the  jurisdiction  of  England.     Secondly,  the . 
absence  of  one  party  for  seven  years  abroad  will  not  now  excuse  the  second  marriage,  if 
auch  party  be  known  by  the  other  party  to  have  been  alive  within  that  period :  formerly 
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♦1651  ^'  ^  *^^^^  species  of  felony  against  the  good  order  and  ♦economy  of 
J  the  kingdom  is  by  idle  soldiers  and  mariners  wandering  about  the  realm, 
or  persons  pretending  so  to  be^  and  abusing  the  name  of  that  honourable  pro- 
fes8ion.(^)  Such  a  one,  not  having  a  testimonial  or  pass  from  a  justice  of  the 
peace  limiting  the  time  of  his  passage,  or  exceeding  the  time  limited  for  four- 
teen days,  unless  he  falls  sick,  or  forging  such  testimonial,  is,  by  statute  39  Eliz. 
c.  17,  made  guilty  of  felony  without  benefit  of  clergy.  This  sanguinary  law, 
though  in  practice  deservedly  antiquated,  still  remains  a  disgrace  to  our  statute- 
book,  yet  attended  with  this  mitigation,  that  the  offender  may  be  delivered,  if 
any  honest  freeholder  or  other  person  of  substance  will  take  him  into  his  service, 
and  he  abides  in  the  same  for  one  year,  unless  licensed  to  depart  by  his  employer, 
who  in  such  case  shall  forfeit  ten  pounds.^ 

4.  Outlandish  persons  calling  themselves  Sayptians  or  gypsies  are  another 
object  of  the  severity  of  some  of  our  unrepealed  statutes.  These  are  a  strange 
kind  of  commonwealth  among  themselves  of  wandering  impostors  and  jugglers, 
who  were  first  taken  notice  of  in  Germany  about  the  beginning  of  the  fifteenth 
century,  and  have  since  spread  themselves  all  over  Europe.  MunBter,(/i)  who 
is  followed  and  relied  upon  by  Spelman(t)  and  other  writers,  fixes  the  time  of 
their  first  appearance  to  the  year  1417,  under  passports,  real  or  pretended,  from 
the  emperor  Sigismund,  king  of  Hungary.  And  pope  Pius  11.  (who  died  a.d. 
1464)  mentions  them  in  his  history  as  thieves  and  vagabonds,  then  wandering 
with  their  families  over  Europe  under  the  name  of  Zigari,  and  whom  he  sup- 
poses to  have  migrated  from  the  country  of  Zigi,  which  nearly  answers  to  the 
modem  Circassia.  In  the  compass  of  a  few  years  they  gained  such  a  number 
of  idle  proselytes  (who  imitated  their  language  and  complexion,  and  betook 
themselves  to  the  same  arts  of  chiromancy,  begging,  and  pilfering)  that  they 
became  troublesome,  and  even  formidable,  to  most  of  the  states  of  Europe. 
Hence  they  were  expelled  from  France  in  the  year  1560,  and  from  Spain  in 
1591. (A:)  And  the  government  in  England  took  the  alarm  much  earlier,  for  in 
1530  they  are  described,  by  statute  22  Hen.  VIII.  c.  10,  as  <<  outlandish  people, 
*1661  ^^^^^^S  themselves  *Egyptians,  using  no  craft  nor  feat  of  merchandise, 
^  who  have  come  into  this  realm,  and  gone  from  shire  to  shire  and  place 
to  place  in  ^eat  company,  and  used  great,  subtil,  and  crafty  means  to  deceive 
the  people,  bearing  them  in  hand  that  they  by  palmestry  could  tell  men's  and 
women's  fortunes,  and  so  many  times,  by  craft  and  subtility)  have  deceived  the 
people  of  their  money,  and.  also  have  committed  many  heinous  felonies  and  rob- 
beries."   Wherefore  they  are  directed  to  avoid  the  realm,  and  not  to  return, 

(9)  8  iDflt  86.  (<)  Gloes.  188. 

(A)  Cbnuy.  {.  8.  (»}Diifr«Bne.    GIo8B.i.20a 

the  mere  absence  was  a  protection,  though  the  absent  party  was  well  known  by  the  other 
to  be  living.  Thirdly,  a  divorce  a  vinculo  alone  will  now  justify  the  second  marriage:  fo^ 
merly  a  divorce  a  memd  et  thoro  was  held  sufficient.  1  £^t,  P.  0.  466.  In  a  prosecution 
for  bigamy  it  has  been  said  that  a  marriage  in  fact  must  be  proved,  (Morris  v«.  Miller,  4 
Burr.  2059;  but  see  Trueman's  case,  1  East,  P.  C.  470;)  but  if  proved  by  a  person  who  was 

S resent  it  does  not  seem  necessary  to  prove  the  registry  or  Hcense,  (Bez  w.  Allison,  R. 
i  R.  C.  C.  109 ;)  and  it  matters  not  that  the  first  marriage  b  voidable  by  reason  of  affinity, 
&c.  3  Inst.  88.  Parties  who  are  within  age  at  the  time  of  the  first  marriage,  subse- 
quently affirming  the  union  by  their  consent,  will  be  liable  to  be  punished  for  bigamy  if 
they  break  that  contract  and  marry  again.  1  East,  P.  C.  468.  On  an  indictment  for 
bigamy,  where  the  first  marriage  is  in  England,  it  is  not  a  valid  defence  to  prove  a  divorce 
a  vinculo  out  of  England  before  the  second  marriage,  founded  on  grounds  on  which  » 
divorce  a  vinculo  could  not  be  obtained  in  England.  Rex  vs,  LoUey,  R.  &  R.  C.  0.  237, 
cited  in  Tovey  vs,  Lindsay,  1  Dow.  117.  The  burden  of  proving  tJie  first  marriage  io 
have  been  legal  lies  upon  the  prosecutor.  Rex  vs.  James,  R.  &  R.  C.  C.  17.  Rex  w,  Mo^ 
ton,  id.  19.  Rex  vs.  Butler,  id.  61.  The  act  extends  to  all  dissenters  except  Jews  and 
Quakers.  Upon  the  subject  of  bigamy  generally,  see  1  Hawk.  P.  C.  c.  32.  1  East,  P.  C. 
c.  12.    1  Russell,  c.  23.   Butler's  Co.  Li  tt.  79,  b.  n.  1.   3*Stark.  Ev.  Po/3/^amy.— Chitty. 

'  But  this  act  of  Eliz.  is  now  repealed  by  the  62  Geo.  III.  c.  31.    By  the  43  Geo.  III.  c. 
61,  soldiers,  sailors,  mariners,  and  the  wives  of  soldiers  mentioned  therein,  are  relieved 
against  the  penalties  of  the  vagrant  acts.    See  also  the  58  Geo.  III.  c.  92,  and  the  annual 
mutiny  act ;  and  see  the  vagrant  act,  posL  169. — Chittt. 
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under  pain  of  imprisonment,  and  forfeiture  of  their  goods  and  chattels ;  and 
upon  their  trials  for  any  felony  which  they  may  have  committed,  they  shall  not 
be  entitled  to  a  jury  de  medietate  linguce.  And  afterwards,  it  is  enacted,  by 
statute  1  &  2  P.  and  M.  c.  4,  and  5  Eliz.  c.  20,  that  if  any  such  persons  shall  be 
imported  into  this  kingdom,  the  import«r  shall  forfeit  40^  And  if  the  Egyptians 
themselves  remain  one  month  in  this  kingdom,  or  if  any  person,  being  fourteen 
years  old,  (whether  natural-born  subject  or  stranger,)  which  hath  been  seen  or 
found  in  the  fellowship  of  such  Egyptians,  or  which  hath  disguised  him  or  her- 
self like  them,  shall  remain  in  the  same  one  month,  at  one  or  several  times,  it 
is  felony  without  benefit  of  clergy :  and  Sir  Matthew  Hale  informs  us(^)  that  at 
one  Suffolk  assizes  no  less  than  thirteen  gypsies  were  executed  upon  these 
statutes,  a  few  years  before  the  restoration.  But,  to  the  honour  of  our  national 
humanity,  there  are  no  instances  more  modem  than  this  of  carrying  these  laws 
into  practice  ® 

5.  To  descend  next  to  offences  whose  punishment  is  short  of  death.  Common 
nuisances  are  a  species  of  offence  against  the  public  order  and  economical  regi- 
men of  the  state,  being  either  the  doing  of  a  thing  to  the  annoyance  of  all  the 
king's  subjects,  or  the  neglecting  to  do  a  thing  which  the  common  good  re- 
quire8.(m)  The  nature  of  common  nuisances  and  their  distinction  from  private 
nuisances  were  explained  in  the  ^preceding  volume,(n)  when  we  con- 


sidered more  particularly  the  nature  of  the  private  sort  as  a  civil  injury 


[*167 


to  individuals.  I  shall  here  onlv  remind  the  student  that  common  nuisances 
are  such  inconvenient  and  troublesome  offences  as  annoy  the  whole  community 
in  general,  and  not  merely  some  particular  person,  and  therefore  are  indictable 
only,  and  not  actionable,  as  it  would  be  unreasonable  to  multiply  suits  by  giving 
every  man  a  separate  right  of  action  for  what  damnifies  him  in  common  only 
,  with  the  rest  of  his  fellow-subjects.  Of  this  nature  are,  1.  Annoyances  in  higJ^ 
waySj  bridges^  and  public  rivers,  by  rendering  the  same  inconvenient  or  dangerous 
to  pass,  either  positively,  by  actual  obstructions,  or  negatively,  by  want  or  repa- 
rations.' For  DOth  of  these,  the  person  so  obstructing,  or  such  individuals  as 
are  bound  to  repair  and  cleanse  them,  or  (in  default  of  these  last)  the  parish  at 
large,  may  be  indicted,  distrained  to  repair  and  mend  them,  and  in  some  cases 
fined.  And  a  pres^tment  thereof  by  a  judge  of  assize,  &c.,  or  a  justice  of  the 
peace,  shall  be  in  all  respects  equivalent  to  an  indictment.(o)  Where  there  is  a 
nouse  erected  or  an  enclosure  made  upop  any  part  of  the  kind's  demesnes,  or 
of  a  highway  or  common  street,  or  public  water,  or  such  like  public  things,  it  is 
properly  called  a  purpresture.(j>y^    2..  All  those  kinds  of  nuisances  (such  as  of- 

(I)  1  Hal.  p.  C.  871.  (•)  Stat.  7  Goo.  III.  c  42. 

(«)  1  Hawk.  P.  0. 197.  »)  Oo.  Utt.  277 ;  from  the  French  eourprit,  aa  enclosure. 

{•)  Book  ill.  p.  216. 

•Thia  act  of  5  Eliz.  c.  20  is  repealed  by  the  23  Geo.  HI.  c.  51 ;  and  now,  by  the  1  Greo. 
IV.  c.  116,  so  much  of  the  1  &  2  P.  and  M.  c.  4  as  inflicts  capital  punishment  is  repealed. 
(Jypsies  are  now  only  punishable  under  the  vagrant  act.    See  post,  169.  — Chitty. 

•  Railways  have,  by  stat.  3  4  4  Vict.  c.  97,  and  5  &  6  Vict.  c.  55,  been  very  properly 
placed  under  the  control  and  regulation  of  the  state :  a  penalty  is  incurred  for  opening 
a  railway  without  notice  to  the  board  of  tra4e,  and  for  oostruoting  the  government  in- 
spector.—Stbw  art. 

"*The  general  highway  act  is  now  the  13  Geo.  III.  c.  78,  which  repeals  the  7  Geo.  III. 
c.  42.    The  3  Geo.  IV.  c.  126  is  the  general  turnpike  act. 

With  respect  to  nuisances  in  general  to  highways,  &c.  by  actual  obstruction,  it  is  to  be 
observed  that  every  unauthorized  obstruction  of  the  highway,  to  the  annoyance  of  the 
king's  subjects,  is  an  indictable  offence.  3  Camp.  227.  Thus,  if  a  wagoner,  carrying  on  a 
very  extensive  concern,  constantly  suffers  wagons  to  remain  on  the  side  of  the  highway 
on  which  his  premises  are  situate  an  unreasonable  time,  he  is  guilty  of  a  nuisance.  6 
East,  427.  2  Smith,  424.  And  if  stage-coaches  regularly  stand  in  a  public  street  in  Lon- 
don, though  for  the  purpose  of  accommodating  passengers,  so  as  to  obstruct  the  regular 
track  of  carriages,  the  proprietor  may  be  indicted.  3  Camp.  224.  So  a  timber-merchant 
occasionally  cutting  logs  of  wood  in  the  street,  which  he  could  not  otherwise  convey  into 
his  premi8<*e,  will  not  be  excused  by  the  necessity  which,  in  choosing  the  situation,  he 
himself  created.  3  Camp.  230.  It  is  even  said  that  "  if  coaches  on  the  occasion  of  a  rout 
wait  an  unreasonable  length  of  time  in  a  public  street,  and  obstruct  the  transit  of  his 
majesty's  subjects  who  wish  to  pass  through  it  in  carriages  or  on  foot,  the  persons  who 
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fensive  trades  and  manufactures)  which,  when  injurious  to  a  private  man,  are 
actionable,  are,  when  detrimental  to  the  public,  punishable  by  public  prosecu- 
tion, and  subject  to  fine  according  to  the  quantity  of  the  misdemeanour;  and 
particularly  the  keeping  of  hogs  in  any  city  or  market  town  is  indictable  as  a 
public  nuisance. (^)"  All  disorderly  inns  or  ale-lwmes,  bawdy-houses,  gaming- 
noitses,  stage-plays,  unlicensed  booths,  and  stages  for  rope-dancers,  mourdebanks, 
ajid  the  like,  are  public  nuisances,  and  may,  upon  indictment,  be  suppressed  and 
fined.(ry*    Inns  m  particular,  being  intended  for  the  lodging  and  receipt  of 

(ff)  SiOk.  460.  >)  1  Hawk.  P.  0. 196, 226. 

eause  and  permit  such  coaches  so  to  wait  are  guilty  of  a  nuisance."  3  Gamp.  226;  and 
<see  1  Russell,  403.  Nor  is  it  necessary,  in  order  to  fix  the  responsibility  on  the  defendant, 
to  show  that  he  immediately  obstructed  the  public  way,  or  even  intended  to  do  so:  it 
•eems  to  be  sufficient  if  the  inconvenience  result  as  an  immediate  consequence  of  any 
public  exhibitipn  or  act;  for  the  erection  of  a  booth  to  display  rope-dancing  and  other 
Attractive  spectacles,  near  a  pubHo  street  in  London,  which  draws  together  a  conoourse 
of  people,  18  a  nuisance  liable  to  be  punished  and  abated.  1  Ventr.  169.  1  Mod.  76.  2 
Seb.  846.  Bac.  Abr.  Nuisance.  And  it  may  be  collected  that  a  mere  transitory  obstruc- 
tion, which  must  necessarily  occur,  is  excusable  if  all  reasonable  promptness  be  exerted. 
So  that  the  erection  of  a  scaffolding  to  repair  a  house,  the  unloading  a  cart  or  wagon,  and 
the  delivery  of  any  large  articles,  as  casks  of  liquor,  if  done  with  as  little  delay  as  pos- 
sible, are  lawful,  though  if  an  unreasonable  time  were  employed  in  the  operation  they 
would  become  nuisances.  3  Gamp.  231.  No  length  of  time  will  legalisEe  the  nuisance. 
7  East.  199.  3  Camp.  227.  6  East,  195 ;  ^ed  vid.  Feake  C.  N.  P.  91.  If  the  party  who  has 
been  indicted  for  a  nuisance  continue  the  same,  he  is  again  indictable  for  such  oonUna- 
ance.  8  T.  K.  142.  Independently  of  any  legal  proceedings,  it  appears  that  anv  person 
may  lawfully  abate  a  pubCc  nuisance,  at  least  if  it  be  placed  in  the  middle  of  a  highway 
and  obstruct  the  passage  of  his  majesty's  subjects,  (Hawk.  b.  1,  c.  75,  s.  12;)  but  though 
a  party  may  remove  the  nuisance,  yet  he  cannot  remove  the  materials  or  convert  them  to  * 
his  own  use,  (Dalt.  o.  50;)  and  so  much  of  the  thing  only  as  causes  the  nuisance  ought 
to  be  removed, — as,  if  a  house  be  built  too  high,  only  so  much  of  it  as  is  too  high  should 
be  pulled  down.    9  Rep.  53.    God.  221.    2  Stra.  686. 

With  respect  to  nuisances  to  water-courses  by  actual  obstnidum,  any  diversion  of  a  public 
river,  whereby  the  current  is  weakened  and  rendered  incapable  of  carrying  vessels  of 
the  same  burden  as  it  could  before,  is  a  common  nuisance.  Hawk.  b.  1,  o.  75,  s.  11.  Bat 
if  a  ship  or  other  vessel  sink  by  accident  in  a  river^  although  it  obstruct  the  navigation, 
if  the  owner  removes  it  in  a  reasonable  time,  it  is  not  indictable  as  a  nuisance.  2  Esp.  675. 
No  length  of  time  will  legalize  the  nuisance,  (6  East,  195,  supra;)  and  even  the  rii^htM 
existence  of  a  weir  of  brushwood  will  not  authorize  the  builaing  one  of  stone  m  its 
room.    7  East,  199. 

With  respect  to  the  punishment  for  nuisances  to  highways,  kc,  the  offenders  may  be 
fined  and  imprisoned.  Hawk.  b.  1,  c.  75,  s.  14.  But  no  confinement  or  corporal  punish- 
ment is  now  mflicted.  The  object  of  the  prosecution  is  to  remove  the  nuisance>  and  to 
that  end  alone  the  sentence  is  in  general  directed.  It  is  therefore  usual,  when  the  nui- 
sance is  stated  on  the  proceedings  as  contmuhwt  in  addition  to  a  fine,  to  order  the  defend- 
ant at  his  own  costs  to  abate  the  nuisance.  2  Stra.  686.  By  the  1  &  2  Geo.  IV.  c.  41,  for 
£EU3ilitating  the  abatement,  &c,  of  nuisances  from  furnaces  in  steam-engines,  oosts  may  be 
awarded  to  the  prosecutor,  and  an  order  may  be  made  for  abating  the  nuisance;  but  the 
act  does  not  extend  to  furnaces  for  mines.— -Chitt7. 

^^  It  is  not  essential,  in  order  to  constitute  this  a  nuisance,  that  the  smell,  or  other  in- 
convenience complained  of  should  be  unwholesome :  it  is  sufficient  if  it  impaira  the 
ex\joyment  of  life  or  property.  1  Burr.  333.  The  material  increase  in  a  neighbourhood 
of  noisome  smells  is  indictable.  Feake,  Rep.  91.  If  the  prosecutor  be  particularly  af- 
fected by  the  nuisance,  he  will  be  entitled  to  costs  under  5  W.  and  M.  c.  II,  s.  3.  16 
East,  194. 

To  this  class  of  public  nuisances  may  be  added  that  of  making  great  noises  in  the 
streets  in  the  night  by  trumpets  or  otherwise,  (2  Stra.  704;)  exhibiting  monsters,  (2Ch. 
Ca.  110;)  suffering  mischievous  animals,  having  notice  of  their  propensity,  to  go  looee, 
&c.,  (Dyer,  25.  Vet.  171.  2  Salk.  662.  I  Vent.  295;)  carrying  about  persons  infected 
with  contagious  diseases.  4  M.  &  S.  73,  272,  ante,  162.  But  neither  an  old  nor  a  new 
dovecote  is  a  common  nuisance.    Hawk.  b.  1,  c.  7,  s.  8. — ^Chitty. 

"  The  keeping  of  bawdy-houses,  gaming-houses,  and  disorderly  houses  of  all  descrip- 
tions, together  with  the  unlawful  pastimes  there  pursued,  has  been  from  time  to  time 
Srohibited  by  various  acts  of  parliament,  (see  them  collected  in  CoUyer's  Criminal 
tatutes,  Nuisance,  399,  et  seq.,)  imposing  various  punishments  and  penalties  upon  offend- 
^irs ;  and,  by  the  3  Geo.  IV.  c.  114,  such  offenders  are  punishable  by  sentence  of  imprison- 
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travellers^  may  bef  indicted,  suppressed,  and  the  '^'inn-keepers  fln.td,  if  r^ciga 
ihidj  refuse  to  entertain  a  traveller  witiiout  a  verj  sufficient  cause ;  for  ■- 
thus  to  frustrate  the  end  of  their  institution  is  held  to  be  disorderly  behaviour.($) 
Thus,  too,  the  hospitable  laws  of  Norway  punish,  in  the  severest  decree,  such 
inn-keepers  as  re^e  to  furnish  accommodations  at  a  iust  and  reasonable  price. (f) 
4.  By  statute  10  &  11  W.  III.  c.  17,  all  lotteries  are  declared  to  be  public  nuisances, 
tind  all  grants,  patents,  or  licenses  for  the  same  to  be  contrary  to  law.  But,  as 
state  lotteries  have,  for  many  years  past,  been  found  a  ready  mode  for  raising 
the  supply,  an  act  was  made,  19  Geo.  III.  c.  21,  to  license  and  regulate  the 
keepers  of  such  lottery-offices.^'  5.  The  making  and  selling  of  fire-works  and 
sguibSf  or  throwing  them  about  in  any  street,  is,  on  account  of  the  danger  that 
may  ensue  to  any  thatched  or  timber  buildings,  declared  to  be  a  common 
Quisance  by  statute  9  &  10  W.  III.  c.  7,  and  therefore  is  punishable  by  fine.** 
And  to  this  head  we  may  refer  (though  not  declared  a  common  nuisance)  the 
making,  keeping,  or  carriage  of  .too  large  a  quantity  of  gutipowder  at  one  time 
or  in  one  place  or  vehicle,  which  is  prohibited  by  statute  12  Geo.  III.  c.  61,  under 
heavy  penalties  and  forfeiture."  6.  Eavesdroppers,  or  such  as  listen  under  walls 
or  wmdows,  or  the  eaves  of  a  house,  to  hearken  ^er  discourse,  and  thereupon 
to  frame  slanderous  and  mischievous  tales,  are  a  common  nuisance,  and  present- 
able at  the  courtrleet,(u)  or  are  indictable  at  the  sessions,  and  punishable  by  fine 
and  finding  sureties  for  their  good  behaviour.(t?)  7.  Lastly,  a  common  scold, 
communis  rixatrix,  (for  our  law3[iatin  confines  it  to  the  feminine  gender,)  is  a 
public  nuisance  to  her  neighbourhood.  For  which  offence  she  may  be  in- 
aicted,(u7)  and,  if  convicted,  shall(a:)  be  sentenced  to  be  placed  in  a  certain  en- 
gine of  correction  called  the  trebucket,  castigatory,  or  cucking-Qtool,  which,  in 


r«)  1  Hawk.  p.  a  326.  (•)Ib1(L    1  Hawk.  P.  C.  188. 

«)  Stiernhook,  de  jure  Sueon.  L  2,  c  9.  (*)  A  Mod.  2L 

I**)  Kitoh.  of  Cbnrta,  20.  (•)  1  Hawk.  P.  C.  198,  200. 


ment  with  hard  labour  for  any  term  not  ezoeeding  the  term  for  which  the  court  before 
which  they  are  convicted  may  now  imprison  for  such  offences,  either  in  addition  to  or  in 
lieu  of  any  other  punishment  which  might  have  been  inflicted  on  such  offenders  by  any 
law  in  force  before  the  passing  of  that  act.  The  keeping  of  a  cock-pU  is  an  indictable 
offence  at  common  law,  (as  are  the  other  offences  above  mentioned ;)  and  a  cock-pii  has 
been  held  to  be  a  gammg-hcuse  within  the  33  Hen.  VIII.  c.  9,  s.  II.  I  Bussell,  300.  Baunfy- 
houMs  and  gaming-houses  are  clearly  nuisances  in  the  eye  of  the  law.  1  Russell,  299.  Rex 
98,  Higginson,  2  Burr.  1232.  Rex  vs,  Rogier,  2  D.  ft  R.  431.  1  B.  &  G.  272.  Playhouses  are 
not  in  themselves  nuisances,  though  by  neglect  or  mismanagement  they  may  be  ren- 
dered so.  I  Hawk.  P.  C.  c.  32,  s.  7.  But,  by  10  Geo.  II.  o.  28,  all  places  for  the  exhi- 
bition of  stage^ntertainments  must  be  licensed,  (Rex  vs.  Handy,  6  T.  R.  286,  where  it 
was  held  that  tumbling  was  not  a  stage-entertainment  within  that  act ;)  and,  by  25  Geo. 
II.  c.  36,  all  unlicensed  places  kept  for  such  entertainments  are  to  be  deemed  disorderly 
houses. — Chittt. 

"  The  19  Geo.  III.  c.  21  was  repealed  by  the  22  Geo.  III.  c.  47,  which  was  repealed  by 
42Geo.  III.  c.  52,  s.  27. 

By  thfi  42  Geo.  III.  c.  119,  ss.  1,  2,  all  lotteries  called  Utde  goes  are  declared  to  be  public 
noisancea ;  and  if  any  one  shall  keep  an  ofBce  or  place  to  exercise  or  expose  to  be  played 
any  such  lottery,  or  any  lottery  whatever  not  authorized  by  parliament,  or  shall  know- 
ingly suffer  it  to  be  exerciBea  or  played  at  in  his  house,  he  shall  forfeit  500/.  The 
provision  as  to  the  offender  being  deemed  a  rogue  and  vagabond  seems  repealed  by  the 
5  Geo.  IV.  c.  83,  which  contained  a  provision  to  that  effect. 

And,  by  sect.  5  of  the  42  Geo.  III.  c.  119,  if  any  person  shall  promise  to  pay  any  money 
or  goods  on  any  contingency  relative  to  such  lottery,  or  publish  any  proposal  respecting 
it,  be  shall  forfeit  100/.    State  lotteries  are  now  abolished,  by  statute  o  Geo.  IV. — Ohitty. 

^*  The  offender  may  be  indicted  on  the  statute  or  at  common  law.  4  T.  R.  202.  I  Saund. 
136,  n.  4.  Gowp.  650.  2  Burr.  863.  And  if  any  person  shall  make  or  sell  any  squibs, 
rockets,  or  fire-works,  he  shall  forfeit,  upon  conviction  before  a  magistrate,  5/., — one  half 
to  the  informer  and  the  other  half  to  tne  poor.  And  if  any  person  shall  throw  or  fire 
them  into  any  house,  street,  or  highway,  he  shall  forfeit  20s.  in  like  manner.  9  &  10  W. 
I J  I.  c.  7. — Chitty. 

^  By  54  Geo.  III.  c.  152,  so  much  of  the  12  Geo.  III.  c.  61,  s.  21  as  enacts  that  no  person 
■hall  carry  in  any  land  or  water  carriage  anv  other  lading  with  gunpowder  is  repealed. 

Erecting  powder-mills  or  keeping  powder-magaaines  near  a  town  is  a  nuisance  at 
common  law.    See  2  Burn,  J.  24th  ed.  758.    2  Stra.  1167.— Chittt. 
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the  Saxon  language,  is  said  to  signifjr  the  scolding-stool,  thongh  now  it  is  fre- 
quently corrupted  into  ducfdna-stool,  oecause  the  residue  of  the  judgment  is, 
that,  when  she  is  so  placed  therein,  she  shall  be  plunged  in  the  water  for  her 
punishment,  (y) 
4c|gQ-,        6.  ^Idleness  in  any  person  whatsoever  is  also  a  high  offence  against 

•J  the  public  economy.  In  China  it  is  a  maxim  that  if  there  be  a  man  who 
does  not  work,  or  a  woman  that  is  idle,  in  the  empire,  somebody  must  suffer 
4^old  or  hunger,  the  produce  of  the  lands  not  being  more  than  sufficient,  with 
culture,  to  maintain  tne  inhabitants;  and,  therefore,  though  the  idle  person  may 
shift  off  the  want  from  himself,  yet  it  must  in  the  end  fall  somewhere.  The 
court  also  of  Areopagus,  at  Athens,  punished  idleness,  and  exerted  a  right  of 
examining  every  citizen  in  what  manner  he  spent  his  time ;  the  i&tention  of 
which  was,(^)  that  the  Athenians,  knowing  they  were  to  rive  an  accoont  of 
their  occupations,  should  follow  only  such  as  were  laudable,  and  that  thew 
might  be  no  room  left  for  such  as  lived  by  unlaw^l  arts.  The  civil  law  ex- 
pelled all  sturdy  vagrants  from  the  city  :(a)  and,  in  our  own  law,  all  idle  persons 
or  vagabonds,  whom  our  antient  statutes  describe  to  be  ''such  as  wake  on  the 
night  and  sleep  on  the  day,  and  haunt  customable  taverns  and  ale-houses,  and 
routs  about,  and  no  man  wot  from  whence  they  came  nor  whither  they  go,"  or 
such  as  are  more  particularly  described  by  statute  17  Geo.  II.  c,  5,  and  divided 
into  three  classes, — idle  and  disorderly  persons,  rogues  and  vagabonds,  and  inccr- 
rigible  rogues:  all  these  are  offenders  against  the  good  order  and  blemishes  in 
the  government  of  any  kingdom.  Thev  are  therefore  all  punished  by  the  statute 
last  mentioned;  that  is  to  say,  idle  and  disorderly  persons  with  one  month's  im- 
prisonment in  the  house  of  correction }  rogues  and  vagabonds  with  whipping 
and  imprisonment  not  exceeding  six  months ;  and  incorririble  rogues  with  the 
like  discipline  and  confinement  not  exceeding  two  years;  the  breach  and  escape 
from  which  confinement  in  one  of  an  inferior  class  ranks  him  among  incorrigihie 
rogues,  and  in  a  rogue  (before  incorrigible)  makes  him  a  felon  and  liable  to  be 
transported  for  seven  years.  Persons  harbouring  vagrants  are  liable  to  a  fine 
of  forty  shillings,  and  to  pay  all  expenses  brought  upon  the  parish  thereby;  in 
*1701    *^^  same  *manner  as,  by  our  antient  laws,  whoever  harboured  any 

J  stranger  for  more  than  two  nights  was  answerable  to  the  public  for  any 
offence  that  such  his  inmate  might  commit.  (6)*' 

7.  Under  the  head  of  public  economy  may  also  be  properly  ranked  all  sump- 
tuary laws  against  luxury,  and  extravagant  expenses  in  dress,  diet,  and  the  like; 
concerning  the  general  utility  of  which  to  a  state,  there  is  much  controversy 
among  the  political  writers.  Baron  Montesquieu  lays  it  down((?)  that  luxury 
is  necessary  in  monarchies,  as  in  France ;  but  ruinous  to  democracies,  as  in 
Holland.  W  ith  regard  therefore  to  England,  whose  government  is  compounded 
of  both  species,  it  mav  still  be  a  dubious  question  how  far  private  loxuir  is  a 

Eublic  evil,  and,  as  such,  cognizable  by  public  laws.  And,  indeed,  our  lerisktors 
ave  several  times  changed  their  sentiments  as  to  this  point;  for  rormerly 
*171 1  ^^^^^  *were  a  multitude  of  penal  laws  existing  to  restrain  excess  in  ap- 
J  parel  ;(d)  chiefly  made  in  the  reigns  of  Edward  the  Third,  Edward  the 
Fourth,  and  Henry  the  Eighth,  against  piked  shoes,  short  doublets,  and  long 
coats ;  all  of  which  were  repealed  by  statute  1  Jac.  I.  c.  25.  But  as  to  excess 
of  diet  there  still  remains  one  antient  statute  unrepealed,  10  Edw.  III.  st  3, 
which  ordains  that  no  man  shall  be  served  at  dinner  or  supper  with  more  than 
two  courses,  except  upon  some  great  holidays,  there  specified,  in  which  he  may 
be  served  with  three. 

8.  Next  to  that  of  luxury  naturally  follows  the  offence  of  gaming,  which  ifl 
ffenerally^  introduced  to  supply  or  retrieve  the  expenses  occasioned  by  the 
former ;  it  being  a  kind  of  tacit  confession  that  the  company  engaged  therein 

(»;  8  iDKt.  no.  (»)  XL.  £tfi0.  c.  27.  Bnctoii,f.S,Cr.2,e.lM2. 

(*)  Valw.  Maxim.  L  2,  c  0.  («)  8]».  L.  b.  tU.  c  S  and  4. 

(•)  Nov.  8U,  c.  6.  (*}  3  InBt.  IW. 

*TbU  9<jt  and  all  others  relating  to  vagrants,  Ac.  are  now  repealed,  by  the  5  Goo.  IV. 

e.  8^  — CuiTTY. 
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dO;  in  general,  exceed  the  boands  of  their  respective  fortunes ;  and  therefore 
they  cast  lots  to  determine  upon  whom  the  ruin  shall  at  present  fall,  that  the 
rest  may  be  saved  a  little  longer.  But,  taken  in  any  light,  it  is  an  offence  of 
the  most  alarmmg  nature,  tending  by  necessary  consequence  to  promote 
public  idleness,  theft,  and  debauchery  among  those  of  a  lower  class;  and 
among  persons  of  a  superior  rank  it  hath  frequently  been  attended  with  the 
sudden  ruin  and  desolation  of  antient  and  opulent  families,  an  abandoned  pros- 
titution of  every  principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
self-morder."  To  restrain  this  pernicious  vice  among  the  inferior  sort  of 
people,  the  statute  33  Hen.  VIIL  c.  9  was  made;  whica  prohibits  to  all  but 
gentlemen  the  games  of  tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful 
diversions  there  specified,(6)  unless  in  the  time  of  Christmas,  under  pecuniaiy 
pains  and  imprisonment.  And  the  same  law,  and  also  the  statute  33  Geo.  XL 
c.  24,  inflict  pecuniary  penalties,  as  well  upon  the  master  of  any  public  house 
where  servants  are  permitted  to  game,  as  upon  the  servants  themselves 
who  *are  found  to  be  gaming  there.  But  this  is  not  the  principal  r^iyo 
ground  of  modem  complaint;  it  is  the  gaming  in  high  life  that  de-  *- 
mands  the  attention  of  the  magistrate;  a  passion  to  which  every  valuable 
consideration  is  made  a  sacrifice,  and  which  we  seem  to  have  inherited  from 
our  ancestors  the  antient  Germans;  whom  Tacitus(/)  describes  to  have  been 
bewitched  with  a  spirit  of  play  to  a  most  exorbitant  degree.  "  They  addict 
themselves,"  says  he,  "to  dice  (which  is  wonderful)  when  sober,  and  as  a 
serious  employment,  with  such  a  mad  desire  of  winning  or  losing,  that  when 
stripped  of  every  thing  else  they  will  stake  at  last  their  liberty  and  their  very 
selves.  The  loser  goes  into  a  voluntary  slavery,  and,  though  younger .  and 
stronger  than  his  antagonist,  suffers  himself  to  be  bound  and  sold.  And  this 
perseverance  in  so  bad  a  cause  they  call  the  point  of  honour :  ea  est  in  re  parva 
pervicacia,  ipsi  fidem  vocanV  One  would  almost  be  tempted  to  think  Tacitus 
was  describing  a  modem  Englishman.  When  men  are  thus  intoxicated  with 
so  frantic  a  spirit,  laws  will  be  of  little  avail ;  because  the  same  false  sense  of 
honour  that  prompts  a  man  to  sacrifice  himself  will  deter  him  from  appealing  to 
the  magistrate.  Yet  it  is  proper  that  laws  should'  be,  and  be  known  publicly, 
that  gentlemen  may  consider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repose  in  sharpers,  who,  if  successful  in  play,  are  certain  to  be 
paid  with  honour,  or,  if  unsuccessful,  have  it  in  their  power  to  be  still  greater 
gainers  by  informing.  For,  by  st&tute  16  Car.  II.  c.  7,  if  any  person  by  playing 
or  betting  shall  lose  more  than  lOOZ.  at  one  time,  he  shall  not  be  compellable  to 
pay  the  same ;  and  the  winner  shall  forfeit  treble  the  value,  one  moiety  to  the 
king,  the  other  to  the  informer.  The  statute  9  Anne,  c.  14  enacts  that  all  bonds 
and  other  securities  given  for  money  won  at  play,  or  money  lent  at  the  time  to 
play  withal,  shall  be  utterly  void ;  that  all  mortgages  and  encumbrances  of 
lands  made  upon  the  same  consideration  shall  be  and  enure  to  the  use  of  the 
heir  of  the  mortgagor ;  that  if  any  person  at  any  time  or  sitting  loses  10^.  at 
play,  he  may  sue  tne  winner,  and  recover  it  back  by  action  of  debt  at  law ; 
and  in  case  the  loser  does  not,  any  other  person  may  sue  the  winner  for  treble 
the  sum  so  lost;  and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant 
himself  upon  oath;  and  that  in  any  of  these  suits  no  privilege  of  parliament 
shall  be  allowed.  The  *statute  further  enacts,  that  if  any  person  oy  rmyro 
cheating  at  play  shall  win  any  moftey  or  valuable  thing,  or  shall  at  *■ 
any  one  time  or  sitting  win  more  than  102.,  he  may  be  indicted  thereupon,  and 

(^  LosettiBg  in  the  IMds,  slide-thrift,  or  shoye^Mt,  (f)De  JTor.  Am.  e.  24. 

di^fiah  cajlee,  half  bowl,  and  ooytlng. 

"  At  oommon  law,  the  playing  at  cards,  dice,  and  other  gamea  of  chance,  merely  for 
the  purpoees  of  recreation,  and  without  any  view  to  inordinate  gain,  \b  regarded  as  inno- 
cent. Bac.  Abr.  Gaming,  A.  Com.  fiig.  Justices  of  the  Peaco,  B.  42;  and  see  the  pr^. 
amble  to  16  Car.  II.  c.  7.  But  a  oommon  player  at  hazard  using  false  dice  is  liable  to  t>e 
indicted  at  common  law,  (2  Roll.  Abr.  78.  Bac.  Abr.  Gaming,  A. ;)  and  any  persons 
cheating  by  means  of  cards  or  dice  might  be  fined  or  imprisoned  in  proportion  to  the 
nature  of  the  ofience.    Bac.  Abr.  Gaming,  A. ;  and  see  the  9  Anne,  c.  15,  s.  0.~-CHiTTr. 
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shall  forfeit  five  times  the  value  to  any  person  who  will  sue  for  it/"  and  (in 
case  of  cheating)  shall  be  deemed  infamous,  and  suffer  such  corporal  punish- 
ment as  in  case  of  wilftil  perjury.  By  several  statutes  of  the  reign  of  king 
George  Jl',(g)  all  private  lotteries  by  tickets,  cards,  or  dice  (and  particularly 
the  games  of  £Biro,  basset,  ace  of  hearts,  hazard,  passage,  roily  poIly,  and  all 
other  games  with  dice,  except  back-gammon)  are  prohibited,  under  a  penalty 
of  200/.  for  him  that  shall  erect  such  lotteries,  ana  50Z.  a  time  for  the  players 
Public  lotteries,  unless  by  authority  of  parliament,  and  all  ntanner  of  ingenious 
devices,  under  the  denomination  of  sales  or  otherwise,  which  in  the  end  arc 
equivalent  to  lotteries,  were  before  prohibited  by  a  great  variety  of  statutefl(A) 
under  heavy  pecuniary  penalties.  But  particular  descriptions  will  ever  be  lame 
and  deficient,  unless  all  games  of  mere  chance  are  at  once  prohibited;  the  in- 
ventions of  sharpers  being  swifter  than  the  punishment  of  the  law,  which 
only  hunts  them  from  one  device  to  another.  The  statute  13.  Geo.  II.  c.  19,  to 
prevent  the  multiplicity  of  horse-races,  another  fund  of  gaming,  directs  that  no 
plates  or  matches  under  50/.  value  shall  be  run,  upon  penalty  of  200/.  to  be 
paid  by  the  owner  of  each  horse  running,  and  lOOf.  by  such  as  advertise  the 
plate."  By  statute  18  Greo.  II.  c.  24,  the  statute  9  Anne  is  further  enforced, 
and  some  deficiencies  supplied ;  the  forfeitui'es  of  that  act  may  now  be  reco- 
vered in  a  court  of  equity ;  and,  moreover,  if  any  man  be  convicted  upon  in- 
formation or  indictment  of  winning  or  losing  at  plAy?  or  by  betting  at  one  time 
10/  or  20/.  within  twenty-four  hours,  he  shall  be  fined  five  times  the  sum  for  the 
benefit  of  the  poor  of  the  parish.  Thus  careful  has  the  legislature  been  to  pre- 
vent this  destructive  vice;  which  may  show  that  our  laws  against  gaming 
miYA-i    *^^^  ^ot  so  deficient,  as  ourselves  and  our  magistrates  in  putting  those 

-1      Ift-ven  in  ATAAnt.inn. 


laws  in  execution. 

[#)12  0eaII.e.2B.  18Geo.n.e.lO.  18a«>.n.e.8i.         98.1100.    8  0«o.  I.  o.  i»  8  M,  87.    9  G«o.  L  e.  U,  f  4,  S. 
(*)10*llW.]ILal7.    9  Anne,  0.0,  {fid.    lOAnM^c     e Gw.  II.  e.  86,  g  29, 30. 


^^  In  the  construction  of  this  act  it  has  been  held  that  a  wager  on  some  matter  arising 
from  the  game,  and  collateral  to  it,  but  not  on  the  event  ItBeli,  is  not  an  offence  within 
it.  1  Salk.  344.  Hawk.  b.  L  c.  92,  s.  47.  2  H.  Bla.  43.  In  the  construction  of  the  worcU 
'  at  any  one  time  or  sitting,"  it  has  been  a<\judged  that  where  a  sum  above  10/.  had 
been  won  and  paid  after  a  continuance  at  play,  except  an  interruption  during  dinner- 
time, it  was  to  be  considered  as  won  at  one  and  the  same  sitting.  2  Bla.  R.  1226.— 
Chittt. 

^  Newmarket  and  Black  Hambleton  are  excepted,  where  a  race  may  be  run  for  any 
sum  or  stake  less  than  fifty  pounds.  But  though  such  horse-races  are  lawful,  yet  it  has 
been  determined  that  they  are  games  within  the  statute  of  9  Anne,  .c.  14,  and  that  of 
consequence  wagers  above  10^.  upon  a  lawful  horse-race  are  illegal.  2  Bla.  Rep.  706.  A 
foot-race  and  a  race  against  time  have  also  been  held  to  be  games  within  the  statute  of 
gaming.  2  Wils.  36.  So  a  wager  to  travel  a  certain  distance  within  a  certain  time,  with 
a  post-chaise  and  a  pair  of  horses,  has  been  considered  of  the  same  nature.  6  T.  R.  499. 
A  wager  for  less  than  lOL  upon  an  illegal  horse-race  is  also  void  and  illegal.  4T.  R.  1. 
Though  the  owners  of  horses  may  run  them  for  a  stake  of  50^  or  more  at  a  proper  place 
for  a  horse-race,  yet  it  has  been  held  if  they  run  them  upon  the  highway  the  wager  a 
iUe^.    2B.  &P.51. 

Wagers  in  general,  by  the  common  law,  were  lawful  contracts;  and  all  wagers  maf 
still  be  recovered  in  a  court  of  justice  which  are  not  made  upon  games,  or  which  are  not 
such  as  are  likely  to  disturb  the  public  peace,  or  to  encourage  immorality,  or  such  as 
will  probably  affect  the  interests,  characters,  and  feelings  of  persons  not  parties  to  the 
wager,  or  such  as  are  contrary  to  sound  policy  or' the  general  interests  of  the  oommnnitj- 
See  3  T.  R.  693,  where  the  legality  of  wagers  is  fully  discussed. 

Where  a  person  had  g^ven  lOO^.  upon  condition  of  receiving  300^  if  peace  was  not 
concluded  with  France  within  a  certain  time,  and  he  afterward  brought  his  action  to 
recover  the  300/.,  it  was  held  the  wager  was  void,  as  being  inconsistent  with  general 
policy ;  but  he  was  allowed  to  recover  back  the  l60L  which  he  had  paid,  under  a  eoont 
for  so  much  money  had  and  received  by  the  defendant  to  his  use.  7  T.  R.  505.  So  also 
a  person  was  permitted  to  recover  back  his  share  of  %  wager  against  a  stakeholder  upon 
a  boxing-match,  (5  T.  R.  405,)  the  court  not  considering  the  conduct  of  the  plaintiix  in 
these  instances  so  criminal  as  to  deprive  him  of  the  l^nefit  of  their  assistanoe.    See  2 

B.  &  P.  467.-^HRISTIAN. 

The  statute  13  Geo.  II.  c  19  is  now  repealed,  by  stat.  3  &  4  Vict.  o.  5.— SniTAaT* 
M8 
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9.  Lastly,  there  is  another  offence,  oonstitated  by  a  variety  of  acts  of  parlia- 
jQent,  which  are  so  nameroas  and  so  confused,  and  the  crime  itself  of  so  question- 
able a  nature,  that  I  shall  not  detain  the  reader  with  many  observations  there- 
npon.  And  yet  it  is  an  offence  which  the  sportsmen  of  England  seem  to  think 
of  the  highest  im]X)rtance,  and  a  matter,  perhaps  the  only  one,  of  general  and 
national  concern,  associations  having  been  formed  all  over  the  kingdom  to  pre- 
vent its  destructive  progress.  I  mean  the  offence  of  destroying  such  beasts  and 
fowls  as  are  ranked  under  the  denomination  of  game;  which,  we  may  remember, 
was  formerly  observed(i)  (upon  the  old  principles  of  the  forest  law)  to  be  a  tres* 
pass  and  offence  in  all  persons  alike  who  have  not  authority  from  the  crown  to 
Kill.game,  (which  is  royal  property,)  by  the  grant  either  of  a  free  warren  or  at 
least  a  manor  of  liieir  own.  but  the  laws  ^ed  the  game  laws  have  also  in- 
flicted additional  punishments  (chiefly  pecuniary)  on  persons  gaUty  of  this 
general  offence,  unless  they  be  people  of  sach  rank  or  fortune  as  is  therein 
particularly  specified.  All  persons,  therefore,  of  what  property  or  distinction 
soever,  that  kill  game  out  of  their  own  territories,  or  even  upon  their  own 
estates,  without  tne  king's  license  expressed  by  the  grant  of  a  franchise,  are 
(niilty  of  the  first  original  offence  of  encroaching  on  the  royal  prerogative.** 
And  those  indigent  persons  who  do  so  without  having  such  rank  or  fortune  as 
^8  generally  called  a  qualification  are  guilty  not  only  of  the  original  offence,  but 
of  the  aggravations  also  created  by. the  statutes  for  preserving  the  game;  which 
aggravations  are  so  severely  punished,  and  those  punishments  so  implacably 
iimicted,  that  the  offence  against  the  king  is  seldom  thought  of,  provided  the' 
miserable  delinquent  can  make  his  peace  with  the  lord  of  the  manor.  The  of- 
fence,  thus  aggravated,  I  have  ranked  under  the  present  head,  because  the  only 
rational  footing  upon  which  we  can  consider  it  as  a  crime  is  that  in  low  and  in- 
digent persons  it  piromotes  idleness,  and  takes  them  away  from  their  proper 
employments  and  callings,  which  is  an  offence  against  the  public  police  r*i<75 
ana  economy  """of  the  commonwealth.  ■- 

The  statutes  for  preserving  the  game  are  many  and  various,  and  not  a  little 
obscure  isind  intricate,  it  being  remarked(^')  that  in  one  statute  only,  5  Anne,  c. 
14,  there  is  fklse  grammar  in  no  fewer  than  six  places,  besides  other  mistakes; 
the  occasion  of  which,  or  what  denomination  of  persons  were  probably  the  pen- 
ners  of  these  statut  )S,  I  shall  not  at  present  inquire.  Jt  is,  in  general,  sufficient 
to  observe  that  the  qualifications  for  killing  game,  as  they  are  usually  called,  or 
more  properly  the  exemptions  from  the  penalties  inflicted  by  the  statute  law, 
are,  1.  The  having  a  freehold  estate  of  lOOi.  per  annum,*^  there  being  fifty  timos 
the  property  required  to  enable  a  man  to  kill  a  partridge  as  to  vote  for  a  knight 
of  tne  shire :  2.  A  leasehold  for  ninety-nine  years  of  150^.  per  annum :  8.  Being 
the  son  and  heir  apparent  of  an  esquire  (a  very  loose  and  vague  description) 
or  person  of  Superior  degree :  4.  Being  the  owner  or  keeper  of  a  forest,  park, 
chase  or  warren.  Eor  unqualified  persons  transgressing  these  laws  by  killing 
game,  keeping  engines  for  that  purpose,  or  even  having  game  in  their  custody^ 
or  for  persons  (however  qualified)  that  kill  game  or  have  it  in  possession  at  un* 
seasonable  times  of  the  year  or  unseasonable  hours  of  the  day  or  night,  on  3un« 
cUiys  or  on  Christmas  day,  there  are  various  penalties  assigned,  corporal  and 
pecxiniary,  by  different  statutes  ;(A:)  on  any  of  which,  but  only  on  one  at  a  time, 
the  justices  may  convict  in  a  summary  way,  or  (in  most  of  them)  -m-oeecutions 
may  be  carried  on  at  the  assizes.  And,  lastly,  by  statute  28  Geo.  II.  c.  12,  no 
person,  however  qualified  to  kiU^  may  make  merchandise  of  this  valuable  privi- 
lege by  selling  or  exposing  to  sale  any  game,  on  pain  of  like  fi>rfeituro  as  if  he 
had  no  qualification.** 

(0  See  book  iL]»ge  417,  Ae.  (/)  Boin'e  JwUo^  OaaM»  {  8.  («)  Born*!  JwUee^  tit.  GaiM. 

^  The  doctrine,  so  frequently  repeated  by  the  learned  commentator,  that  no  person 
had  originally,  or  has  now,  a  right  to  kill  game  upon  his  own  estate  without  a  lioense  or 
grant  from  the  king,  is  controverted  in  2  book,  p.  419,  n, — Cueistian. 
•     ^  It  must  be  a  fee-simple  estate  of  100/.  a  year,  or  an  estate  for  life  of  150/.  per  annum* 
— Chittt. 

*>  All  these  statutes  are  repealed,  by  stat.  1  &  2  W.  IV.  c.  32,  and  the  law  in  this  respeet 
Tob  II.— 20  443i 
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'''In  the  ten  preceding  chapters  we  have  considered,  first,  snch  crimei 
and  misdemeanours  as  are  more  immediately  injnriotis  to  God  and  hu 
holy  religion;  secondly,  such  as  violate  or  trans^ss  the  law  of  nations;  thirdly, 
snch  as  more  espocially  affect  the  king,  the  lather  and  representatiye  of  his 
people ;  fourthly,  such  as  more  directly  infringe  the  rights  of  the  public  or  com- 
monwealth, taken  in  its  collective  capacity;  and  are  now,  lastly,  to  take  into 
consideration  those  which  in  a  more  peculiar  manner  affect  and  injure  individmls 
or  private  subjects. 

Were  these  injuries  indeed  confined  to  individuals  only,  and  did  they  affect 
none  but  their  immediate  objects,  they  would  fall  absolutely  under  the  notion 
of  private  wrongs,  for  which  a  satisfaction  would  be  due.  only  to  the  party  in- 
jured, the  manner  of  obtaining  which  was  the  subject  of  our  inqniries  in  the 
preceding  book.  But  the  wrongs  which  we  are  now  to  treat  of  are  of  a  much 
more  extensive  consequence :  1.  Because  it  is  impossible  they  can'be  committed 
without  a  violation  of  the  laws  of  nature,— of  the  moral  as  well  as  political  rules 
of  right :  2.  Because  they  include  in  them  almost  always  a  breach  of  the  public 
peace :  3.  Because  by  their  example  and  evil  tendency  they  threaten  and  en- 
"^177 1  ^^^^^^  ^^^  subversion  of  aU  civil  society.  Upon  these  accounts  it  is 
^  *that,  besides  the  private  satisfaction  due  and  given  in  many  eases  to 
the  individuid  by  action  for  the  private  wrong,  the  government  also  calls  upon 
the  offender  to  submit  to  public  punishment  for  the  public  crime.  And  the  pro- 
secutlon  of  these  offences  is  always  at  the  suit  and  in  the  name  of  the  king,  in 
whom,  by  the  texture  of  our  constitution,  the  Jus  gladii,  or  executory  power  of 
the  law,  entirely  resides.  .  Thus,  too,  in  the  old  Gothic  constitution  there  was  a 
threefold  punishment  inflicted  on  all  delinquents;  first,  for  the  private  wrong  to 
the  party  injured ;  secondly,  for  the  offence  against  the  king  by.disobedience  to 
the  laws;  and,  thirdly,  for  the  crime  against  the  public  by  their  evil  example.(a) 
Of  which  we  may  trace  the  m>undwork  in*  what  Tacitus  tells  us  of  his  Ge^ 
mans,(6)  that,  whatever  offenders  were  fined,  '*pars  mulctce  regi,  vel  cimtati,pan 
ipsiy  qui  vindicatwr  vd  propinquis  ejuSy  exsolvitur." 

These  crimes  and  misdemeanours  a^inst  private  subjects  are  principally  of 
three  kinds :  against  their  persons,  their  IiabitationSy  and  their  property. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the  most  principal  and 
important  is  the  offence  of  taking  away  that  life  which  is  the  immediate  gift  of 
the  great  Creator,  and  of  which,  therefore,  no  man  can  be  entitled  to  deprire 
himself  or  another  but  in  some  manner  either  expressly  commanded  in  or  evi- 
dently dedudble  from  those  laws  which  the  Creator  has  given  us;  the  divine 
laws,  I  mean,  of  either  nature  or  revelation.  The  subject,  therefore,  of  the  pre- 
sent chapter,  will  be  the  offence  of  komicide,  or  destroying  the  life  of  man,  in  its 
several  stages  of  guilt,  arising  from  the  particular  circumstances  of  mitigatiott 
or  aggravation  which  attend  it. 

Now,  homicide,  or  the  killing  of  any  human  creature,  is  of  three  Mnds:  ^ttf^ 
*178 1  fi^^i  eoccuscU>U,  and  felonious.  The  first  has  no  share  of  guilt  at  all ;  the 
-'  second  very  little ;  but  the  Hhvrd  is  the  highest  crime  against  the  law 
of  nature  that  man  is  capable  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity,  without  any  will,  intenfion, 

C^SttanliookyL !,«.&.  (»)  X»f  Jfe>r.  Am.  cl2. 

■  "'  •  '■' ,1  ■  ■■    1 1  .  ■        .  .  ■-■  ■       ....  ..I  •'-J 

nlmoet  entirely  altered.    The  neoeesity  of  any  qualification  for  kiUing  gfone  was  abo- 
Hfihed,  and  it  is  enacted  that  every  certificatea  person  may  kill  game,  subject  to  the  Uyr 
of  trespass ;  and  the  sale  of  game  by  licensed  persons  and  under  certain  restrictions  u 
legalised. — Stewart. 
4M 
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or  desire,  and  withont  any  inadvertence  or  nedigence^  in  the  party  killing,  and 
therefore  without  any  shadow  of  blame.  As,  for  instance,  by  virtue  of  such  an 
office  as  obliges  one,  in  the  execution  of  public  justice,  to  put  a  malefactor  to 
death  who  had  forfeited  his  life  by  the  laws  and  verdict  of  his  country.  This 
18  an  act  of  necessity,  and  even  of  civil  duty,  and  therefore  not  only  justifiable, 
bat  commendable,  where  the  law  requires  it.  But  the  law  must  require  it,  other- 
wise it  is  not  justifiable :  therefore,  wantonlv  to  kill  the  greatest  of  malefactors, 
a  felon  or  a  traitor,  attainted  or  outlawed,  deliberately,  uncompelled  and  extra- 
judicially, is  murder.(c)  For,  as  Bracton(d)  veiy  justly  observes,  ^^istud  hotni- 
cidiumy  si  fit  ex  livorCj  vd  ddectatione  effundendi  humanum  sanguinem,  licet  juste 
occidatur  iste,  tamen  occisor  peccat  mortaliter,  propter  intentionem  corruptam"  And, 
further,  if  judgment  of  death  be  given  by  a  judge  not  authorized  by  lawftil  com- 
znissioD,  and  execution  is  done  accordingly,  the  judge  is  guilty  of  murder.(e) 
And  upon  this  account  Sir  Matthew  Hale  himself,  though  he  accepted  the  place 
of  a  judge  of  the  common  pleas  under  Cromwell's  government,  (since  it  is 
necessary  to  decide  the  disputes  of  civil  property  in  the  worst  of  times,)  yet 
declined  to  sit  on  the  crown  die  at  the  assizes  and  try  prisoners,  having  very 
strong  objections  to  the  legality  of  the  usurper's  commission ;(/)  a  distiuwon 
perhaps  rather  too  refined,  since  the  punishment  of  crimes  is  at  least  as  neces- 
sary to  society  as  maintaining  the  boundaries  of  property.  Also,  such  judgment^ 
when  legal,  must  be  executed  by  the  proper  officer  or  his  appointed  deputy;  for 
no  one  else  is  required  by  law  to  do  it,  which  requisition  it  is  that  justifies  the 
homicide.  K  another  *person  doth  it  of  his  own  head,  it  is  held  to  be  i-^-i^/v 
niurder,(^)  even  though  it  be  the  judge  himself  (A)  It  must,  further,  be  *■ 
executed  servato  juris  ordine ;  it  must  pursue  the  sentence  of  the  court.  If  an 
officer  beheads  one  who  is  adjudged  to  oe  hanged,  or  vice  versa,  it  is  murder,(t) 
for  he  is  merely  ministerial,  and  therefore  only  justified  when  he  acts  under  the 
authoritv  and  compulsion  of  the  law;  but  if  a  sheriff  changes  one  kind  of  death 
for  another,  he  then  acts  by  his  own  authority,  which  extends  not  to  the  com- 
mission of  homicide,  and,  besides,  this  license  might  occasion  a  very  gross  abuse 
of  his  power.  The  king,  indeed,  may  remit  part  of  a  sentence,  as  in  the  case 
of  treason,  all  but  the  beheading ;  but  this  is  no  change,  no  introduction  of  a 
new  punishment :  and  in  the  case  of  felony,  where  the  judgment  is  to  he  hanged^ 
the  king  (it  hath  been  said)  cannot  legally  order  even  a  peer  to  be  beheaded.(/r) 
But  this  doctrine  will  be  more  fully  considered  in  a  subsequent  chapter. 

Again :  in  some  cases  homicide  is  justifiable  rather  by  the  permission  than  by 
the  ahflolute  command  of  the  law,  either  for  the  advancement  of  public  justice^ 
which  without  such  indemnification  would  never  be  carried  on  with  proper 
vigour ;  or,  in  such  instances  where  it  is  committed  for  the  prevention  of  some 
atrocious  cnme  which  cannot  otherwise  be  avoided. 

2.  Homicides  committed  for  the  advancement  of  public  justice  are : — 1.  Whcro 
an  officer,  in  the  execution  of  his  office,  either  in  a  civil  or  criminal  case,  kiUs  a 
person  that  assaults  and  resists  him.(r)  2.  If  an  officer,  or  any  private  person, 
attempts  to  take  a  man  charged  with  felony,  and  is  resisted,  and  in  the  endea- 
vour to  take  him  kills  him,(m)  This  is  similar  to  the  old  Gothic  constitutions, 
which  (Stiemhook  informs  usXn)  ^^furem,  si  aliter  capi  non  posset,  occidere 
*permittunt"  8.  In  case  of  a  riot,  or  rebellious  assembly,  the  officers  r*iOi. 
endeavouring  to  disperse  the  mob  are  justifiable  in  killing  them,  both  at  ^ 
common  law,(o)  and  by  the  riot  act  1  Geo.  I.  c.  5.  4.  Where  the  prisoners  in  a 
gaol,  or  going  to  a  gaol,  assault  the  gaoler  or  officer,  and  he  in  his  defence  kills 
any  of  tnem,  it  is  justifiable  for  the  sake  of  preventing  an  escape.^j>)  5.  If 
trespassers  in  forests,  parks,  chases,  or  warrens  will  not  surrender  tnemselves 
to  the  keepers,  they  may  be  slain,  by  virtue  of  the  statute  21  Bdw.  I.  st.  2,  de 

klRaLP.a497.  (>)  8  Ii»C  «2,  ^1 

)  rd.  120.  (I)  1  Hal.  P.  G.  404.    1  Hawk.  P.  C.  7L 

}  JHawk.  P.  C.  70.    1  Hnl.  P.  C.  487.  (•)  1  Hal.  P.  C  494. 


Ja  bte  Life.  («}  De  jure  Ohtk.  L  S,  e.  6. 

1  Hal.  P.  G.  601.   1  Hawk.  P.  C.  70.  U  1  Hal.  P.  a  406.    1  H»wk.  P.  C  101 


m  Dalt  Joat.  c  160.  (r)  1  Hal.  P.  C.  4M. 

^  Koch,  L.  31.   3  Inat.  52.  1  Hal.  P.  C  Ml 
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mal^euataribus  in  parciSf  and  8  &  4  W.  and  H.  o.  10.^  Bnt  in  all  theae  cases  them 
most  be  an  apparent  neoesaity  on  the  officer'a  sijde,  viz.,  that  the  party  oonld 
not  be  arrested  or  apprehended,  the  riot  eoald  not  be  suppressed,  the  prisonen 
could  not  be  kept  in  hold,  the  deer-stealers  coald  not  bat  escape,  unless  sach 
homicide  were  committed ;  otherwise,  without  such  absolute  necesaitr,  it  is  not 
justifiable.*  6.  If  the  champions  in  a  trial  hjr  battle  killed  either  of  them  the  * 
other,  such  homicide  was  justifiable,  and  was  imputed  to  the  just  judgment  of 
Grod,  who  was  thereby  presumed  to  have  decided  in  fiitvour  of  the  trath^^/ 

In  the  next  place,  such  homicide  as  is  committed  for  the  preventUm  (k  any 
forcible  and  atrocious  crime  is  justifiable  by  the  law  of  nature  ;(r)  and  also  by 
the  law  of  England,  as  it  stood  so  early  as  the  time  of  Braoton,(«)  and  as  it  is 
since  declared  m  statute  24  Hen.  YIU.  c.  5>  If  any  person  attempts  a  robbery 
or  murder  of  another,  or  attempts  to  break  open  a  house,  in  the  mght-timef 
(which  extends  also  to  an  attempt  to  bum  it,XO  ^^^  shall  be  killed  in  such  at- 
tempt, the  slayer  shall  be  acquitted  and  dis^arged.  This  reaches  not  to  any 
crime  unaccompanied  with  force,  as  picking  of  pockets,  or  to  the  breaking  open 
of  any  house  in  the  daytime^  unless  it  carries  with  it  the  attempt  of  robbery 
also.  So  the  Jewish  law,  which  punished  no  theft  with  death,  makes  homicide 
4Dnly  justifiable  in  case  of  nocturnal  house4>reaking:  if  a  ^ef  be  foond 
^-.g^-i  l»reaking  up,  and  he  be  <<  smitten  that  '^'he  die,  no  blood  shall  be  shed 
-'  for  him;  but  if  the  sun  be  risen  upon  him,  there  shall  blood  be  shed  for 
him ;  for  he  should  have  made  1^11  restitution/'(v)  At  Athens,  if  any  theft  was 
committed  by  night,  it  was  lawful  to  kill  the  criminal  if  taken  in  the  fket'J(w) 
and  by  the  Boman  law  of  the  twelve  tables,  a  thief  miffht  be  slain  by  night 
with  impunity;  or  even  by  day,  if  he  armed  himself  with  any  dangerous  wes-  . 
pon  :(x)  which  amounts  to  nearly  the  same  as  is  permitted  by  our  own  consti- 
tutions. 

The  Boman  law  also  justifies  homicide  when  committed  in  defence  of  the 
chastity  either  of  one's  self  or  relations  ;(y)  and  so  also,  according  to  Mden,(2) 
stood  the  law  in  the  Jewish  republic.  The  English  law  likewise  justifies  a 
woman  killing  one  who  attempts  to  rayish  her  :(a)  and  90  too  the  husband  or 
father  may  justify  killing  a  man  who  attempts  a  rape  upon  his  wife  or  daugh- 
ter; but  not  if  he  takes  them  in  adultery  oy  consent,  for  the  one  is  fordole 
and  felonious,  but  not  the  other.(^)  And  I  make  no  doubt  bnt  the  forcibly 
attempting  a  crime  of  a  still  more  detestable  nature  may  be  equally  resisted 
by  the  death  of  the  unnatural  aggressor.  For  the  one  uniform  principle  that 
runs  through  our  own  and  all  other  laws  seems  to  be  this, — ^that  where  a  crime, 

)lHMrk.P.an.  mOlo.jN«JKIoiM,8.    rf.9,%A. 

)Paff.L.orN.l.^e.a  (9)**JMmuaadHamvrttcHpta0mmmglahifnmtmtd 

)  Vol.  166.  mJM infitnntem oecidU dimtUtrnJum."   ^.48,8»L 
)lHal.P.a488.  (•)l^l«A.l]Uifmr.lL4,e.S. 

>)  Izod.  zziL  2.  (f)  BaoTuMi.  M.    lHftwk.P.an. 

)PoCtAiitiq.l».Lo.M.  (»)  1  Hd.  P.  a  486, 4m. 

^21  Edw.  I.  Btat.  2  is  repealed,  byTft  8Geo.  IV.  c.27,  and  3  ft  4  W.  and  M.  c.  10,  bjlS 
Qeo.  III.  0.  30,--which  latter  is  also  repealed,  hy  7  ft  8  Geo.  IV .  o.  27.— Chittt. 

*  If  a  person  commits  felony,  and  flies,  or  resists  those  who  attempt  to  apprehend  him, 
or  is  indicted  of  felony,  and  flies,  or  is  arrested  by  warrant  or  process  of  law,  and  ^Mapes, 
or  is  being  conveyed  to  prison,  and  escapes, — ^in  any  of  these  cases,  if  he  cannot  be  taken 
alive,  and  is  killed  in  the  act  of  resistance,  the  homicide  is  justifiable.  1  Hale,  P.  C.  489. 
1  East,  P.  G.  298.  So  if  an  officer  has  a  warrant  against  A.,  by  name,  for  felony,  or  if 
A.  is  indicted  of  felony,  or  if  the  hue  and  cry  is  levied  against  him,  Iw  name,  in  anj  of 
these  cases  if  A.,  though  innocent,  flies  or  resists,  and  is  killed  by  the  officer  or  any  o^er 
person  aiding  him  daring  flight  or  resistance,  the  person  so  killing  him  is  indemniM. 
Kost.  318.  1  East,  P.  G.  300.  And  the  officer,  it  seems,  would  be  equally  indemnified 
though  he  had  no  warrant,  if  he  acted  on  a  charge  of  felony,  and  on  reasonable  rat- 
pioion,  even  though  it  should  appear  In  the  result  that  no  felony  had  been  oommitted. 
Sunuel  vs.  Payne,  Doug.  359.    Guppy  vs.  Brittlebank,  5  Price,  525.— Cbittt. 

*  The  trial  by  batUe  »  abolished,  1^  59  Geo.  III.  o.  46.  See  ftirther  up(m  that  f  nltjeot^ 
poa,  346.— Chittt. 

*  Repealed,  by  9  Geo.  IT.  a  31,  sect.  10  of  which  enacts  that  no  jmnishment  or  k^ 
feiture  shall  be  incuii^Ml  by  any  person  who  shall  kill  another  by  misfortane,  or  in  h« 
own  defenoe,  or  in  any  other  manner,  without  fekmyi^-GniTTT. 


Digitized  by  VjOOQ IC 


Obaf.  14.]  PUBLIC  WEONOa  181 

in  iteelf  capital;  is  endeavoured  to  be  committed  by  furee,  it  is  lawftil  to  repel 
that  force  by  the  death  of  the  party  attempting  But  we  must  not  carry  tnis 
doctrine  to  the  same  visionary  length  that  Mr.  Locke  does,  who  holds(^)  ''that 
all  manner  of  force  without  right  upon  a  man's  person  puts  him  in  a  state  of 
war  with  the  aggressor;  and,  of  consequence,  that,  being  in  such  state  of  war, 
be  niay  lawfully  kill  him  that  puts  him  under  this  unnatural  restraint/'  How- 
ever jast  this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet  the  law  erf 
England,  like  that  of  every  other  *well-regulated  community,  is  too  r*io2 
tender  of  the  public  peace,  too  careful  of  the  lives  of  the  subjects,  to  ■■ 
adopt  80  contentious  a  system ;  nor  will  suffer  with  impunity  any  crime  to  be 
fMreoented  by  ^^ftth,  unless  the  same,  if  committed,  would  also  be  punished  by 
death. 

In  these  instances  of  justifiable  homicide,  it  may  be  observed  that  the  slayer 
IS  in  no  kind  of  &ult  whatsoever,  not  even  in  the  minutest  degree  5  and  is 
therefore  to  be  totally  acquitted  and  discharged,  with  commendation  rather 
than  Uame.  But  that  is  not  quite  the  case  in  excusable  homicide,  the  very 
name  whereof  imports  some  fiiult,  some  error  or  omission;  so  trivial,  .low- 
ever,  that  the  law  excuses  it  from  the  guilt  of  felony,  though  in  strictness  ii 
jndMB  it  deserving  of  some  little  degree  of  punishment. 

if.  EzeusabTe  homicide  is  of  two  sorts;  either  per  infortunium,  by  misadven- 
ture; or  se  drfetidendOf  upon  a  principle  of  self-preservation.  We  will  first  see 
wherein  these  two  species  of  homicide  are  distinct,  and  then  wherein  they  agree. 

1.  Homicide  per  infortunium  or  misadventure  is  where  a  man,  doing  a  lawfm 
act  without  any  intention  of  hurt,  unfortunately  kills  another:  as  where  a  mait^ 
IB  at  work  with  a  hatchet,  and  the  head  thereof  flies  off  and  kills  a  stander-by ; 
or  where  a  person  qualified  to  keep  a  gun  is  shooting  at  a  mark  and  undesign- 
edly kilis  a  man:((f)  for  the  act  is  lamiil,  and  the  effect  is  merely  accidental.^ 
So  where  a  parent  is  moderately  correcting  his  child,  a  master  his  apprentice  or 
scholar,  or  an  officer  punishing  a  criminal,  and  happens  to  occasion  his  death, 
it  is  only  misadventure;  for  vie  act  of  correction  is  lawful;  but  if  he  exceeds 
the  bounds  of  moderation,  either  in  the  manner,  the  instrument,  or  the  quantity 
of  punishment,  and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases 
(according  to  the  circumstances)  murder ;(«)  for  the  act  of  immoderate  correc- 
tion is  unlawful.  *Thus,  by  an  edict  of  the  emperor  Constantine,(/)  r^ioo 
when  the  rigour  of  the  Eoman  law  with  regard  to  slaves  began  to  relax  *- 
and  soften,  a  master  was  allowed  to  chastise  his  slave  with  rods  and  imprison- 
ment, and  if  death  accidentally  ensued,  he  was  guilty  of  no  crime;  but  if  he 
struck  him  with  a  club  or  a  stone,  and  thereby  occasioned  his  death,  or  if  in 
any  other  yet  grosser  manner,  ^*  immoderate  suo  jure  utatur,  tunc  reus  komicidii 
sit." 

But  to  proceed :  A  tilt  or  tournament,  the  martial  diversion  of  our  ancestors, 
was  however  an  unlawful  act  :.and  so  are  boxing  and  sword-playing,  the  succeed-^ 
ing  amusement  of  their  posterity;  and  therefore  if  a  knight  in  the  former  case,  * 
or  a  gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or  manslaughter. 
But  u  the  knight  command  or  permit  such  diversion,  it  is  said  to  be  only  misad- 
venture; for  then  the  act  is  lawful.(^)  In  the  like  manner  as,  by  the  laws  both 
of  Athens  and  Home,  he  who  killed  another  in  the  pancratium,  or  public  games 
anthorized  or  permitted  by  the  state,  was  not  held  to  be  guilty  of  nomicide.(A) 

(«)EM.<niQ<nrt.p.2,o.«.  ff)  Chd.  1 9,  L 14, 

(<01Hawk.P.G.7S,74.  (#)  1  BaL  P. 0. 478.    lHawk.P.C.74. 

(•)lHaLP.a478,474.  (^)VMo,<ULL.Uh.7,    ^.9,2,7. 

*  If  a  person  driving  a  carriage  happen  to  kill  another,  if  he  saw  or  had  timely  notice 
of  the  miBohief  likely  to  ensue,  and  yet  wilfully  drove  on,  it  will  be  murder;  if  he  might 
have  seen  the  danger,  but  did  not  look  before  him,  it  will  be  manslaughter;  but  if  thtf 
accident  happened  in  such  a  manner  that  no  want  of  due  care  oould  be  imputed  to  the 
driver,  it  wm  be  accidental  death  and  excusable  homicide.  1  East,  P.  0.  263.  Where, 
9n  a  fedse  alarm  of  thieves,  the  master  of  the  house  killed  one  of  the  family  by  mistake, 
who  had  concealed  himself  in  a  closet,  this  was  holden  homicide  by  misfortune.  Cro. 
Oht.  588.  Where  an  unqualified  person  by  accident  shoots  another  in  sporting,  it  is  no 
greater  offence  than  in  a  qualified  person.    1  East,  P.  C.  260,  269. — Chittt. 
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Likewise  to  whip  another's  horse  whereby  he  runs  over  a  child  and  kills  hun, 
is  held  to  be  accidental  in  the  rider,  for  he  had  done  nothing  unlawful;  but  man- 
slaughter in  the  person  who  whipped  him,  for  the  act  was  a  trespass,  and  at 
best  a  piece  of  idleness  of  inevitably  dangerous  con8equence.(i)*  And  in  general 
if  death  ensues  in  consequence  of  an  idle,  dangerous,  and  unlawful  sport,  as 
shooting  or  casting  stones  in  a  town,  or  the  barbarous  diversion  of  cock-throw- 
ing, in  these  and  similar  cases  the  slayer  is  guilty  of  manslaughter,  and  not 
misadventure  only,  for  these  are  unlawml  aet8.(Ar) 

2.  Homicide  in  self-defence  or  ae  defendendo,  upon  a  sudden  affray,  is  also  ex- 
cusable, rather  than  justifiable,  by  the  English  law.  This  species  of  self-de- 
fence must  be  distinguished  from  that  just  now  mentioned  as  ^calculated  to 
*1841  *^^^^®^  *^®  perpetration  of  a  capital  crime;  which  is  not  only  a  matter 
J  of  encase  but  of  justification.  But  the  self-defence  which  we  are  now 
speaking  of  is  that  whereby  a  man  may  protect  himself  from  an  assault  or  the 
tike,  in  the  course  of  a  sudden  broil  or  quarrel,  bv  killing  him  who  assaults  him. 
And  this  is  what  the  law  expresses  by  the  word  chance-medley,  or  (as  some  rather 
choose  to  write  it)  chaud-inedley,  the  former  of  which  in  its  etymology  signifies 
a  casual  aflPray,  the  latter  an  af&ay  in  the  heat  of  blood  or  passion ;  both  of  them 
of  pretty  much  the  same  import :  but  the  former  is  in  common  speech  too  often 
erroneously  j^pplied  to  any  manner  of  homicide  or  misadventure;  whereas  it 
appears,  by  the  statute  24  Hen.  VIII.  c.  6,  and  our  antient  book8,(/)  that  it  i« 
properly  applied  to  such  killing  as  happens  in  self-defence  upon  a  sudden  ren- 
counter, (m^  This  right  of  natural  defence  does  not  imply  a  right  of  attacking : 
for,  insteaa  of  attacking  one  another  for  injuries  past  or  impending,  men  need 
only  have  recourse  to  the  proper  tribunals  of  justice.  They  cannot  therefore 
legally  exercise  this  right  of  preventive  defence  but  in  sudden  and  violent  cases, 
when  certain  and  immediate  suffering  would  be  the  consequence  of  waiting  for 
the  assistance  of  the  law.  Wherefore,  to  excuse  homicide  by  the  plea  of  self- 
defence,  it  must  appear  that  the  slayer  had  no  other  possible  (or  at  least  proba- 
ble) means  of  escaping  from  his  assailant.^ 

It  is  frequently  dimcult  to  distinguish  this  species  of  homicide  (upon  chance- 

0  1  Hawk.  P.  G.  78.  .  (<)  8^iiiul£  P.  a  lO. 

(*)n>id.74.    1  Hal.  P.  C.  472.    Post.  261.  (•)  8  Inst.  66,  57.    Post.  275, 270. 

•  Whenever  death  is  the  consequence  of  idle,  dangerous,  and  unlawful  sports,'  or  of 
heedless,  wanton,  and  indiscreet  acts,  without  a  felonious  intent,  the  party  causing  the 
death  is  guilty  of  manslaughter.  As  if  a  man  rides  an  unruly  horse  among  a  crowd  of 
people,  (1  East,  P.  C.  231  ;ror  throws  a  stone  or  shoots  hn  arrow  over  a  wall  into  a  public 
and  frequented  street,  (1  Hale  P.  C.  475 ;)  or  discharges  his  pistols  in  a  i>ubllc  street  upon 
alighting  from  his  carriage,  (1  Stra.  481 ;)  or  throws  a  stone  at  a  horse  which  strikes  aman, 
(1  Hale,  P.  C.  39:)  in  any  or  these  cases,  though  the  party  may  be  perfectly  innocent  of 
any  mischievous  intent,  still,  if  death  ensues,  he  is  guilty  of  manslaughter.  So,  if  the 
owner  suffers  to  be  at  large  any  animal  which  he  knows  to  be  vicious  and  mischievous, 
and  it  kills  a  man,  it  has  been  thought  by  some  that  he  may  be  indicted  for  manslaughter; 
'  but  it  is  well  agreed  that  he  is  guilty  of  a  high  misdemeanour,  (2  Hawk.  P.  C.  c.  13,  {8;) 
and,  in  a  very  recent  case  of  that  kmd,  Bestt  C  J,,  laid  it  down  as  law  '*that  if  a  person 
tiunks  proper  to  keep  an  animal  of  this  description,  [a  bull,]  knowing  its  vicious  nature, 
and  another  person  is  killed  by  it,  it  will  be  manslaughter  in  the  owner,  (^  nothing  mm: 
at  all  events,  it  will  be  an  aggravated  species  of  manslaughter."  Blackman  tw.  Simmons,  3 
C.  &  P.  140.  If  workmen,  in  the  ordinary  course  of  their  business,  throw  rubbish  from 
a  house  in  a  direction  in  which  persons  are  likely  to  pass,  and  any  one  passing  is  killed, 
this  is  manslaughter.  1  East,  P.  C.  262.  Killing  a  person  in  a  prize-fight  is  manslaughter, 
Ward^s  ca^e,  1  East,  P.  C.  270.  As  to  what  are  lawful  sports,  see  FuUon^  title  Biot.— 
Chitty. 

^  The  general  principle  seems  to  be  this : — If  a  man  is  attacked  in  such  a  manner  that 
there  is  no  possibility  of  his  escaping  without  killing  his  assailant,  he  is  justified  in  doing 
so,  after  having  done  his  utmost  to  retreat.  Post.  278.  Kel.  128.  But  no  assault,  how- 
ever violent,  will  justify  killing  the  assailant  under  the  plea  of  necessity  unless  there  is 
a  clear  manifestation  of  a  felonious  intent.  1  East,  P.  Cf.  277.  1  Russell,  551.  And  an 
officer  who  kills  one  who  resists  him  in  the  execution  of  his  office,  and  even  a  private 
person  that  kills  one  who  feloniously  assaults  him  in  the  highway,  may  justify  the  fact 
without  retreating  at  all.  1  Hawk.  P.  C.  c.  29,  s.  16.  1  Hale,  P.  C.  41.  3  Inst.  56.  Crom. 
28,  a.— Chitty. 
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medley  in  self-defence)  from  that  of  manslaughter,  in  the  proper  legal  sense  ot 
the  word.(n)  But  the  true  criterion  between  them  seems  to  be  this:  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal  stroke  is  given,  the 
slayer  is  then  guilty  of  manslaughter:  but  if  the  slayer  has  not  begun  the  fight, 
or  (having  begun)  endeavours  to  decline  any  farther  struggle,  and  afterwards, 
be£h^  closely  pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruction, 
this  18  homicide  excusable  by  self^fence.(o)  For  which  reason  the  law  requires 
that  the  person  who  kills  another  in  his  own  defence  '^'should  have  re-  i-aior 
treated  as  far  as  he  conveniently  or  safely  can,  to  avoid  the  violence  of  ^ 
the  assault,  before  he  turns  upon  his  assailant;  and  that  not  factitiously,  or  in 
order  to  watch  his  opportunity,  but  from  a  real  tenderness  of  shedding  his  bro- 
ther's blood.  And  though  it  may  be  cowardice,  in  time  of  war  between  two  inde- 
pendent nations,  to  flee  from  an  enemy,  yet  between  two  fellow-subjects  the 
law  countenances  no  such  point  of  honour,  because  the  king  and  his  courts  are 
the  vindiees  injuriarum,  and  will  ^ive  to  the  party  wronged  all  the  satisfaction 
he  de8erves.(jp)  In  this  the  civil  law  also  agrees  with  ours,  or  perhaps  goes 
rather  ^Kirther :  "qui  cum  aliter  tueri  se  non  passunt,  damni  culpam  d^ierint,  innoxii 
santJ\q)  The  party  assaulted  must  therefore  flee  as  far  as  he  conveniently  can, 
either  by  reason  of  some  wall,  ditch,  or  other  impediment,  or  as  far  as  the  fierce- 
ness of  the  assault  will  permit  him,(r)  for  it  may  be  so  fierce  as  not  to  allow  him 
to  yield  a  step  without  manifest  danger  of  his  life  or  enormous  bodily  harm,  and 
then  in  his  defence  he  may  kill  his  assailant  instantly.  And  this  is  the  doctrine 
of  universal  justice(a)  as  well  as  of  the  municipal  law. 

And  as  the  manner  of  the  defence,  so  is  also  the  tim^  to  be  considered )  for,  if 
the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  affiray  is  over,  or 
when  he  is  running  away,  this  is  revenge,  and  not  defence.  Neitlfer,  under  the 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen  himself  from  the  guilt 
'  of  deliberate  murder;  for  if  two  persons,  A.  and  B.,  agree  to  fight  a  duel,  and  A. 
^ves  the  first  onset,  and  B.  retreats  as  far  as  he  safely  can  and  then  kills  A.,  this 
IB  murder,  because  of  the  previous  malice  and  concerted  desi^n.(Q  But  if  A., 
upon  a  sudden  quarrel,  assaults  B.  first,  and  upon  B.'s  returning  the  assault  A. 
really  and  bona  fide  flees,  and,  being  driven  it  the  wall,  turns  again  upon  B.  and 
kills  him,  this  may  be  se  defendendo  according  to  some  of  our  writers,(u)  r^iog 
^though  other8(tr)  have  thought  this  opinion  too  favourable,  inasmuch  ^ 
as  the  necessity  to  which  he  is  at  last  reduced  originally  arose  from  his  own 
fiEtult.  Under  this  excuse  of  self-defence  the  principal  civil  and  natural  relations 
are  c-omprehended :  therefore  master  and  servant,  parent  and  child,  husband  and 
wife,  killing  an  assailant  in  the  necessary  defence  of  each  other  respectively,  are 
excused;  the  act  of  the  relation  assisting  being  construed  the  same  as  the  act  of 
the  party  himself  (xj) 

There  is  one  species  of  homicide  ae  defendendo  where  the  party  slain  is  equally 
innocent  as  he  wno  occasions  his  death;  and  yet  this  homicide  is  also  excusable, 
from  the  great  universal  principle  of  self-preservation  which  prompts  every  man 
to  savo  his  own  life  preferably  to  that  of  another,  where  one  of  them  must  inevi- 
tably perish.  As,  among  others,  in  that  case  mentioned  by  lord  Bacon,(y)  where 
two  persons,  being  shipwrecked,  and  getting  on  the  same  plank,  but  finding  it 
not  aole  to  save  them  both,  one  of  them  thrusts  the  other  from  it,  whereby  he 
is  drowned.  He  who  thus  preserves  his  own  life  at  the  expense  of  another 
man's  is  excusable  through  unavoidable  necessity  and  the  principle  of  self-de- 
fence, since  their  both  remaining  on  the  same  weak  plank  is  a  mutual  though 
innocent  attempt  upon  and  an  endangering  of  each  Other's  life. 

Let  us  next  take  a  view  of  those  circumstances  wherein  these  two  species  of 
homicide  by  misadventure  and  self-defence  agree ;  and  those  are  in  their  blame 
and  punishment.  For  the  law  sets  so  high  a  value  upon  the  life  of  a  man  that 
it  always  intends  some  misbehaviour  in  the  person  who  takes  it  away,  unless 

(•)  8  Tnrt.  66.  («)  1  HftL  P.  C.  479. 

(•)  Fort.  877.  (•)  Ibid.  428. 

—  1  HaI.  p.  C.  481,  483.  (»}  1  Hawk.  P.  C.  76. 


MlHaLP.C.488.  (y)£lem.e.«.  See «]m>  1  Hawk. P. a 78. 

(•)Paltb.U.  0.6,218. 
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w)  1  HaI.  p.  C.  481,  483.  (•}  1  Hawk.  P.  C.  7fi 

[f)  Ff.  9,  2, 46.  (•)  1  Hal.  P.  C.  448. 

|«^^l^HaLP.C.488._  (y)£lem.e.6.  Seet 
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Iiy  the  command  or  express  permission  of  the  law.  In  the  case  of  misadyen- 
ture  it  presumes  negligence,  or  at  least  a  want  of  sufficient  cantion,  in  him  who 
was  so  unfortanate  as  to  commit  it,  who  therefore  is  not  altogether  faaltleBB.(2) 
*187 1  ^^^  ^^  ^  ^^^  necessity  which  excuses  a  man  who  '''kills  another  9e  o^ 
J  fendendOj  lord  Bacon(a)  entitles  it  necessitas  culpahilU,  and  thereby  dis- 
tinguishes it  from  the  former  necessity  of  killing  a  thief  or  a  malefkctor.  For 
the  law  intends  that  the  quarrel  or  assault  arose  from  some  unknown  wrong,  or 
some  provocation  either  in  word  or  deed ;  and  since,  in  quarrels,  both  parties 
may  be,  and  usually  are,  in  some  fault,  and  it  scarce  can  be  tried  who  was  origi- 
nally in  the  wrong,  the  law  will  not  hold  the  survivor  entirely  guiltless.  But 
it  is  clear,  in  the  other  case,  that  where  I  kill  a  thief  that  breaks  mto  my  house, 
the  original  default  can  never  be  upon  my  side.  The  law,  besides,  may  have  a 
i\irther  view :  to  make  the  crime  of  homicide  more  odious,  and  to  caution  men 
how  they  venture  to  kill  another  upon  their  own  private  judgment,  by  ordain* 
ing  that  he  who  slays  his  neighbour,  without  an  express  warrant  fi:x)m  the  law 
so  to  do,  shall  in  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect.  Even  the  slaughter  of 
enemies  required  a  solemn  purgation  among  the  Jews ;  which  implies  that  the 
death  of  a  man,  however  it  happens,  will  leave  some  stain  behind  it.  And  the 
Mosaical  law(6)  appointed  certain  cities  of  refuge  for  him  <<who  killed  his  neigh- 
bour unawares;  as,  if  a  man  goeth  into  the  wood  with  his  neighbour  to  hew 
wood,  and  his  hand  fetcheth  a  stroke  with  the  axe  to  cut  down  a  tree,  and  the 
head  slippeth  from  the  helve  and  lighteth  upon  his  neighbour  that  he  die,  he 
shall  flee  unto  one  of  these  cities  and  live."  But  it  seems  he  was  not  held 
wholly  blameless  any  more  than  in  the  English  law,  since  the  avenger  of  blood 
might  slay  hftn  before  he  reached  his  asylum,  or  if  he  afterwards  stirred  out  of 
it  till  the  death  of  the  high-priest.  In  the  imperial  law,  likewise,(c^  casual 
homicide  was  excused  by  the  indulgence  of  the  emperor,  siraed  with  nis  own 
sign-manual,  "annoto^«on«  |)rincipw;^  otherwise  the  death  of  a  man,  however 
committed,  was  in.  some  degree  punishable.  Among  the  Greeks,(<f)  homicide 
^*188 1  ^y  misfortune  was  expiated  by  voluntary  ^banishment  for  a  year.(e)  In 
-'  Saxony  a  fine  is  paid  to  tlie  kindred  of  the  slain ;  which  also,  among 
the- Western  Goths,  was  little  inferior  to  that  of  Voluntary  homicide :(/)  and  in 
France($r)  no  person  is  ever  absolved,  in  cases  of  this  nature,  without  a  largess 
to  the  poor,  and  the  charge  of  certain  masses  for  the  soul  of  the  party  killea. 

The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward  Coke  to  have  been 
antiently  no  less  than  death  ;(A)  which,  however,  is  with  reason  denied  by  later 
and  more  accurate  writers,  (t)  It  seems  rather  to  have  consisted  in  a  forfeiture, 
some  say  of  all  the  goods  and  chattels,  others  of  only  part  of  them,  by  way  of 
fine  or  weregild  :{k)  which  was  probably  disposed  of,  as  in  France,  in  pios  msus^ 
according  to  the  humane  superstition  of  the  times,  for  the  benefit  of  kU  soul 
who  was  thus  suddenly  sent  to  his  account  with  all  his  imperfections  on  his 
head.  But  that  reason  having  long  ceased,  and  the  penalty  (especially  if  a 
total  forfeiture)  growing  more  severe  than  was  intended  in  proportion  as  per- 
sonal property  has  become  more  considerable,  the  delinquent  has  now,  and  naa 
had  as  early  as  our  records  will  reach,(;^  a  pardon  and  writ  of  restitution  of 
his  goods  as  a  matter  of  course  and  right,  only  paying  for  suing  out  the 
Bame.(m)  And,  indeed,  to  prevent  this  expense,  in  cases  where  the  death  has 
notoriously  hap})ened  by  misadventure  or  in  self-defence,  the  judges  will  osui^y 
permit  (if  not  direct)  a  general  verdict  of  acquittal.(n) 

III.  Felonious  homicide  is  an  act  of  a  very  different  nature  from  the  fbrmer, 
being  the  killing  of  a  human  creature,  of  any  age  or  sex,  without  justification 
or  excuse.    This  may  be  done  either  by  killing  one's  self,  or  another  man. 

f)  Stternh.  de  jrnn  i 
f)  De  Homey,  on  ffa 
'*)  2  imrt.  148, 816. 

<0  1  Hal.  P.  a  425.  lHAwk.P.a76.  IM.S8S,teL 
»)  Port.  287. 
^  Ibid.  288. 
•) 2  Hawk.  P.O. 881. 
(»)  Fc«t  288. 


(•)  1  Hawk.  P.  a  72.  («)  Etan.  e. «.  (/)  Stternh.  de  4Mr«  (»%.  L  8,  c  4. 

(*J  Namb.  zxzr.  and  TkmL  ziz.  (#)  De  Morney,  on  fhe  IMgett 

(*)  Plato,  dt  Leg.  Kb.  9. 

'«)  To  thia  expiation  bj  baniahment  tbe  spirit  of  Patroclvf 
m  Homer  may  he  thoaght  to  allude  when  he  remlnda 
AchiUee,  In  the  twenty-ttiird  Iliad,  that  when  a  child  he 
was  obHged  to  flee  hie  oonntry  for  eaauallv  killing  his  vAmj- 
•Uow : »« wririoi  o<«  W«X«».» 
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*Self-murder,  the  pretended  heroism,  but  real  cowardice,  of  the  r^igo 
Stoic  philosophers,  who  destroyed  themselves  to  avoid  those  ills  which  ^ 
they  had  not  the  fortitude  to  endure,  though  the  attempting  it  seems  to  be 
countenanced  bv  the  civil  law;(o)  yet  was  punished  by  the  Athenian  law  with 
cutting  off  the  hand  which  committed  the  desperate  deed.(jp)  And  also  the 
law  of  England  wisely  and  religiously  considers  that  no  man  hath  a  power  to 
destroy  life  but  by  commission  from  God,  the  author  of  it;  and,  as  the  suicide 
is  guilty  of  a  double  offence :  one  spiritual,  in  invading  the  prerogative  of  the 
Almighty  and  rushing  into  his  immediate  presence  uncalled  for ;  the  other  tem- 
]K>ral,  against  the  kinff,  who  hath  an  interest  in  the  preservation  of  all  his 
subjects ;  the  law  has  therefore  ranked  this  among  the  highest  crimes,  making 
it  a  peculiar  species  of  felony,  a  felony  committed  on  one's  self.  And  this 
admits  of  accessories  before  the  fact,  as  well  as  other  felonies;  for  if  one 
pereniades  another  to  kill  himself,  and  he  does  so,  the  adviser  is  guilty  of  mur- 
aer.(jr)  A  felo  de  se,  therefore,  is  he  that  deliberately  puts  an  end  to  his 
own  existence,  or  commits  any  unlawful  malicious  act,  the  consequence  of 
which  is  his  own  death' :  as  if,  attempting  to  kill  another,  he  runs  upon  his 
antagonist's  sword;  or,  shooting  at  another,  the  gun  bursts  and  kills  himself  (r)« 
The  party  must  be  of  years  of  discretion  and  in  his  senses,  else  it  is  no  crime. 
But  this  excuse  ought  not  to  be  straineid  to  that  length  to  which  our  coroner's 
juries  are  apt  to  carry  it,  viz.,  that  the  very  act  of  suicide  is  an  evidence  of 
insanity ;  aa  if  every  man  who  acts  contrary  to  reason  had  no  reason  at  all : 
for  the  same  argument  would  prove  every  other  criminal  non  compoiy  as  well  as 
the  self-murderer.  The  law  very  rationally  judges  that  every  melancholy  or 
hypochondriac  fit  does  not  deprive  a  man  of  the  capacity  of  discerning  right 
from  wrong ;  which  is  necessary,  as  was  observed  m  a  former  ctapter,(5)  to 
*form  a  legal  excuse.  And,  therefore,  if  a  real  lunatic  kills  himself  in  r^cioQ 
a  lucid  interval,  he  is  a  fdo  de  &e  s,s  much  as  another  man.(Q  ^ 

But  now  the  question  follows,— What  punishment  can  human  laws  inflict  on 
one  who  has  withdrawn  himself  ft^m  their  reach  f  They  can  only  act  upon 
what  he  has  left  behind  him,  his  reputation  and  fortune ;  on  the  former  by  an 
ignominious  burial  in  the  highway,  with  a  stake  driven  through  his  body  ;*  on 
the  latter  by  a  forfeiture  of  all  his  goods  and  chattels  to  the  king;  hoping  that 
his  care  for  either  his  own  reputation  or  the  welfare  of  his  family  would  be 
gome  motive  to  restrain  him  from  so  desperate  and  wicked  an  act.  And  it  is 
observable  that  this  forfeiture  ha43  relation  to  the  time  of  the  act  done  in  the 
felon's  lifetime,  which  was  the  cause  of  his  death.  As  if  husband  and  wife 
be  possessed  jointly  of  a  term  of  years  in  land,  and  the  husband  drowns  him- 

(•)  '*Sitiiti»impaUaUiadolortt,aut  ttBdtovttm,aut  wwrbo,  (ff)  Kenw.  138. 

aut/tmire,autpudore,moHmalieU,nonanimadverUtttnrin  *  ('')  1  Hawk.  P.  0. 68.   1  Hal.  P.  0. 418. 

am."    JP/4».W,6.  5.  ^             ^ 

(r)  Pott.  Antlq.  b.  L  e.  26. 


tJ%mM^cMtpudare,moHmdlttU,nonanimad»ertat^  *  H 1  Hawk.  P.  0. 68. 

nJ*    JP/4».tt,6.  (•)8eepMe«4. 

^)  Pott.  Antlq.  b.  L  c  26.  («)  1  HiTp.  0.  41J. 


*  He  who  kills  another  upon  his  desire  or  command  is  in  the  judgment  of  the  law  &! 
much  a  murderer  as  if  he  had  done  it  merely  of  his  own  head;  and  the  person  killed  is 
not  looked  upon  as  a  felo  de  se,  inasmuch  as  his  assent  was  merely  void,  being  against  the 
law  of  God  and  man.  1  Hawk.  P.  C.  c.  2?,  s.  6.  Eeilw.  136.  Moor.  754.  And  see  Rex 
i».  Sawyer,  1  Russell,  4QAu  Rex  t».  Evans,  id.  426.— Chittt. 

•  But  now,  by  4  Geo.  IV.  c.  52,  s.  1,  it  shall  not  be  lawfiil  for  any  coroner,  or  other 
officer  having  authority  to  hold  inquests,  to  issue  any  warrant  or  other  process  directins 
the  interment  of  the  remains  of  persons  against  whom  a  finding  oifelo  de  9e  shall  be  had 
in  any  public  highway ;  but  such  coroner  or  other  oflScer  shall  give  directions  for  the 
private  interment  of  the  remains  of  such  person  felo  de  ee,  without  any  stake  being 
driven  tlu^ugh  the  body  of  such  person,  in  the  churchyard  or  other  burial-ground  of 
the  parish  or  place  in  which  the  remains  of  such  person  might  by  the  laws  or  customs 
of  England  be  interred  if  the  verdict  of  felo  de  se  had  not  been  found  against  such 
person,  such  interment  to  be  made  within  twenty-four  hours  from  the  finding  of  the 
inquiaition,  and  to  take  place  between  the  hours  of  nine  and  twelve  at  night.  Froviso, 
(s.  2,)  not  to  authorize  the  performing  of  any  of  the  rites  of  Christian  burial  on  the  inter- 
ment of  the  remains  of  any  such  person,  nor  to  alter  the  laws  or  usages  relating  to  the 
burial  of  such  person,  except  so  far  as  relates  to  the  interment  of  su<m  remains  in  such 
yard  or  burial-groimd  at  such  time  and  in  such  manner. — Chittt. 
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self,  the  land,  shall  be '  forfeited  to  the  kin^,  and  the  wife  shall  not  have  it  by 
survivorship.  For  by  the  act  of  casting  himself  into  the  water  he  forfeits  the 
term ;  which  gives  a  title  to  the  king  prior  to  the  wife's  title  by  survivorship, 
which  could  not  accrue  till  the  instant  of  her  husband's  death/u)  And  though 
it  must  be  owned  that  the  letter  of  the  law  herein  borders  a  little  upon  severity, 
yet  it  i^  some  alleviation  that  the  power  of  mitigation  is  left  in  the  breast  of 
the  sovereign,  who  upon  this,  as  on  all  other  occasions,  is  reminded  by  the  oath 
of  his  office  to  execute  judgment  in  mercy." 

The  other  species  of  criminal  homicide  is  that. of  killing  another  man.  But 
in  this  there  are  also  degrees  of  guilt  which  divide  the  offence  into  manslaugker 
and  murder,  the  difference  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles,  and  principally  (son- 
sists  in  this, — ^that  manslaughter,  when  voluntary,  arises  from  the  sudden  heat 
of  the  passions,  murder  from  the  wickedness  of  the  heart. 
*19n  *^'  Manslaughter  is.  therefore  thus*defined  :(v)  the  unlawful  killing  of 
-'  another  without  malice,  either  express  or  implied;  which  may  be  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in  the  commission  of  some 
unlawful  act.  These  were  called,  in  the  Gothic  constitutions,  ^^homcidia  vul ' 
garia;  gum  aut  casu,  aut  etiam  sponte  covimitturUury  sed  in  subitaneo  quadam  ira- 
cundice  colore  et  vnvpetu"{w)  And  hence  it  follows  that  in  manslaughter  there 
can  be  no  accessories  before  the  fact)  because  it  must  be  done  without  premeiii- 
tation. 

As  to  the  first,  or  voluntary  branch :  if,  upon  a  sudden  quarrel,  two  persons 
fight,  and.one  of  them  kills  the  other,  this  is  manslaughter;  and  so  it  is  if  they, 
upon  such  an  occasion,  ^o  out  and  fight  in  a  field,  for  this  is  one  continued  act 
of  pa66ion,(!i:)  and  the  Taw  pays  that  regard  to  human  frailty  as  not  to  put  a 
hasty  and  a  deliberate  act  upon  the  same  footing  with  regard  to  guilt.  So,  also, 
if  a  man  be  greatljr  provoked,  as  by  pulling  his  nose,  or  other  great  indignity, 
and  immediately  kills  the  aggressor,  though  this  is  not  excusable  se  defemendo, 
since  there  is  no  absolute  necessity  for  doing  it  to  preserve  himself,  yet  neither 
is  it  murder,  for  there  is  no  previous  malice,  but  it  is  manslaughter.(yj  But  in 
this  and  in  every  other  case  of  homicide  upon  provocation,  if  there  oe  a  suffi- 
cient cooling-time  for  passion  to  subside  and  reason  to  interpose,  and  the  person 
so  provoked  afterwards  kiUs  the  other,  this  is  deliberate  revenge  and  not  heat 
of  blood,  and  accordingly  amounts  to  murder.(i)  So,  if  a  man  takes  another  in 
the  act  of  adulterv  with  his  wife  and  kills  him  directlv  upon  the  spot,  though 
this  was  allowed  by  the  laws  of  Solon,(a)  as  likewise  by  the  Eoman  civil  law, 
(if  the  adulterer  was  found  in  the  husband's  own  house,)(6)  and  also  among  the 

(•)  Finch,  L.  2ie.  (»)  Kelyng.  185. 

(•)lHaLP.a4ae.  •  (>)Fo8t.296. 

(w)  Stiemfa.  de  jure  Goth.  I.  8.  o.  4.  (•)  Plutarch,  in  viL  SoUm. 

(•)19awk.P.a8i  (»)/»/.  48,  6, -44. 

A<*  As  to  what  a  felo  de  se  shall  forfeit,  it  seems  cl^ar  that  he  shall  forfeit  all  chattels  real 
or  personal  which  he  has  in  his  own  ri^ht ;  and  also  all  chattels  real  whereof  he  is  pos- 
sessed, either  jointly  with  his  wife,  or  m  her  right ;  and  also  all  bonds  and  other  p6^ 
sonal  things  in  action  belonging  solely  to  himself;  and  also  all  personal  things  in  action, 
and,  as  some  say,  entire  chattel  in  possession,  to  which  he  was  entitled  jointly  with  an- 
other, or  any  account,  except  that  of  merchandise.  But  it  is  said  that  he  sheJl  forfeit 
a  moiety  only  of  such  joint  chattels  as  may  be  severed,  and  nothing  at  all  of  what  he  was 
possessed  of  as  executor  or  administrator.  1  Hawk.  P.  C.  c.  27,  s.  7.  The  blood  of  a 
felo  deseiB  not  corrupted,  nor  his  lands  of  inheritance  forfeited,  nor  his  wife  barred  of 
her  dower.  1  Hawk.  P.  C.  c.  27,  s.  8.  Plowd.  261,  b.,  262,  a.  1  Hale,  P.  C.  413.  The 
will  of  a  /do  de  se  therefore  becomes  void  as  to  his  personal  property,  but  not  as  to  his 
real  estate.  Plowd.  261.  No  part  of  the  personal  estate  of  a  felo  de  u  vests  in  the  king 
before  the  self-murder  is  fotind  by  some  inquisition,  and  consequently  the  forfeiture 
thereof  is  saved  by  a  pardon  of  the  offence  before  such  finding.  5  Co.  Rep.  110,  b.  3  Inst 
54.  1  Saund.  362.  1  Sid.  150,  162.  But  if  there  be  no  such  pardon,  the  whole  is  fo^ 
feited  immediately  after  such  inquisition,  from  the  time  of  the  act  done  by  which  the 
death  was  caused,  and  all  intermediate  alienations  and  titles  are  avoided.  Plowd.  260. 
1  Hale,  P.  C.  29.  5  CJo.  Rep.  110.  Finch,  L.  216.  See  also,  upon  this  subject,  Lain>^ 
w.  Taylor,  6  D.  &  R.  188,  4  B.  &  C.  138.— Chittt. 
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antient  Goth8,(c)  yet  in  England  it  is  not  absolutely  ranked  in  the  class  of  justi- 
fiable homicide,  as  in  case  of  a  forcible  rape,  *but  it  is  manslaughter.(<2)  r^ino 
It  is,  however,  the  lowest  degree  of  it;  and  therefore  in  such  a  case  the  *■ 
court  directed  the  burning  in  the  hand  to  be  gently  inflicted,  because  there  could 
not  be  a  greater  provocation.(e)  Manslaughter,  therefore,  on  a  sudden  provoca- 
.  tion,.differ8  fi*om  excusable  homicide  se  defendendo  in  this, — that  in  one  case  there 
is  an  apparent  necessity  for  self-preservation  to  kill  the  aggressor,  in  the  other 
no  necessity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  from  homicide 
excusable  by  misadventure  in  this, — ^that  misadventure  always  happens  in  conse- 
quence of  a  lawful  act,  but  this  species  of  manslaughter  in  consequence  of  an 
unlawful'one.  As,  if  two  persons  play  at  sword  and  buckler,  unless  by  the  king's 
command,  and  one  of  them  kills  the  other,  this  is  manslaughter,  because  the  ori- 
ginal act  was  unlawful,  but  it  is  not  murder,  for  the  one  had  no  intent  to  do  the 
other  any  personal  raischief.(/)  So,  where  a  person  does  an  act  lawful  in  itself, 
but  in  an  unlawiul  manner,  and  without  due  caution  and  circumspection,  as 
when  a  workman  flings  down  a  stone  or  piece  of  timber  into  the  street  and  kills 
a  man,  this  may  be  either  misadventure,  manslaughter,  or  murder,  according  to 
the  circumstances  under  which  the  original  act  was  done;  if  it  were  in  a  country 
village  where  few  passengers  are,  and  he  calls  out  to  all  people  to  have  a  care, 
it  is  misadventure  only;  but  if  it  were  in  London,  or  other  populous  town,  where 
people  are  continu^lv  passing,  it  is  manslaughter,  though  ho  gives  loud  warn- 
mg,(^)  and  murder  if  he  knows  of  their  passing  and  gives  no  warning  at  all,  for 
then  it  is  malice  against  all  mankind.(^)  And  in  general,  when  an  involuntary 
killing  happens  in  consequence  of  an  unlawful  act,  it  will  be  either  murder  or 
manslaughtef,(i)  according  to  the  nature  of  the  act  which  occasioned  it.  K  it 
be  in  prosecution  of  a  felonious  *intent,  or  in  its  consequences  naturally  p^igo 
tended  to  bloodshed,  it  will  be  murder;  but  if  no  more  was  intended  than  ^ 
%  mere  civil  trespass,  it  will  only  amount  to  manslaughter.(y) . 

Next,  as  to  the  punishment  of  this  degree  of  homicide:  the  crime  of  man- 
slaughter amounts  to  felony,  but  within  the  benefit  of  clergy;  and  the  offender 
shall  be  burned  in  the  hand  and  forfeit  all  his  ^oods  and  chattels." 

But  there  is  one  species  of  manslaughter  which  is  punished  as  murder,  the 
benefit  of  clerjgy  being  taken  away  from  it  by  statute,  namely,  the  offence  of 
mortally  stabbing  another,  though  done  upon  sudden  provocation.  For,  by  statute 
1  Jac.  I.  c.  8,  when  one  thrusts  or  stabs  another  not  then  having  a  weapon  drawn, 
or  who  hath  not  then  first  stricken  the  party  stabbing,  so  that  he  dies  thereof 
within  six  months  after,  the  offender  shall  not  have  the  benefit  of  clergy,  though 
he  did  it  not  of  malice  aforethought.  This  statute  was  made  on  account  of  the 
frequent  quarrels  and  stabbings  with  short  daggers  between  the  Scotch  and  the 
English  at  the  accession  of  James  the  First,(A)  and  bein^,  therefore,  of  a  tempo- 
rary nature,  ou^ht  to  have  expired  with  the  mischief  which  it  meant  to  remedy. 
For,  in  point  of  solid  and  substantial  justice,  it  cannot  be  said  that  the  mode  of 
killing,  whether  by  stabbing,  strangling,  or  shooting,  can  either  extenuate  or 
enhance  the  guilt,  unless  where,  as  in  the  case  of  poisoning,  it  carries  with  it  an 
internal  evidence  of  cool  and  deliberate  malice.  But  the  benignity  of  the  law 
hath  construed  the  statute  so  favourably  in  behalf  of  the  subject,  and  so  strictly 
when  against  him,  that  the  offence  of  stabbing  now  stands  almost  upon  the  same 

(•)  Stiernh.  de  jure  Oolh.  2. 8,  c  2.  to  occasioned.     For,  by  lUtxite  10  Geo.  II.  c.  81,  if  an  j 
■ '~-  -   -       oOrareaend  and  WlndBoriBoeiTe*  Into  hl« 


Sir  T.  Barm.  212.  boat  or  barge  a  greater  number  of  persona  tban  the  act 

8  Intt.  60.  allowi,'  and  any  paaeenger  ahall  then  be  drowned,  such 

Kea.  40.  waterman  la  guilty  (not  of  manslaughter,  bat)  of  Iblony, 


m  8  Inst.  67.  and  shall  be  transported  as  a  felon. 

(<)  Onr  statute-law  has  severely  anlmadyerted  on  one        (J)  Foster,  268.  1  Hawk.  P.  C  84. 
species  of  criminal  negligence  whereby  the  death  of  a  man         (*)  Lord  Baym.  l40. 

"  By  9  Geo.  IV.  c.  31,  s.  9,  (repealing  all  former  enactments  on  this  subject,)  every 
person  convicted  of  manslaughter  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  for  life,  or  for  any  tertn  not  less  than  seven  years,  or  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  exceeding  four  years,  or  to  pay  such  fine  as 
the  court  shall  award.— -Chittt. 
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footing  as  it  did  at  the  common  Iaw.(Q  Thns,  (not  to  repeat  the  cases  befbre 
mentioned  of  stabbing  an  adulteress,  &c.,  which  are  barely  manslaughter,  as  at 
common  law,)  in  the  construction  of  this  statute  it  hath  been  doubt^  whether, 
if  the  deceased  had  struck  at  all  before  the  mortal  blow  given,  this  does  not  take 
it  out  of  the  statute,  though  in  the  preceding  quarrel  the  stabber  had  given  the 
*1941  ^^^  blow;  and  *it  seems  to  be  the  bettor  opinion  that  this  is  not  within 
^  the  statute.(m)  Also,  it  hfith  been  resolved  that  the  killing  a  man  by 
throwing  a  hammer  or  other  bliint  weapon  is  not  within  the  statute;  and  whether 
a  shot  with  a  pistol  be  so  or  not,  it  is  doubted.(n^  But  if  the  party  slain  had  a 
cudgel  in  his  hand,  or  had  thrown  a  pot  or  bottle  or  discharged  a  pistol  at  the 
party  stabbing,  this  is  a  sufficient  having  a  weapon  drawn  on  his  side  within 
the  words  of  uie  statute.(o^" 

2.  .We  are  next  to  consiaer  the  crime  of  deliberate  and  wilAil  murder;  a  crime 
at  which  human  nature  starts,  and  which  is,  I  believe,  punished  almost  univer- 
sally throughout  the  world  with  death.  The  words  of  the  Mosaical  law  (over 
and  above  the  general  precept  to  Noah,(j))  that  <' whoso  sheddeth  man's  blood, 
by  man  shall  his  blood  oe  shed")  are  very  emphatical  in  prohibiting  the  pardon 
of  murderers.(^)    '^Moreover, ye  shall  take  no  satisfaction  for  the  fife  of  a  mar- 


& 


WoaL  209, 80a  (•)  1  Bawk.  P.  a  77. 

Ibid.  801.  1  Hawk.  P.  an.  a>)Qen.ix.«. 

;«)  1  HaL  P.  G.  470.  (fl)  Numb.  zxxr.  81, 


"  The  1  Jao.  I.  c.  8,  together  with  the  43  Geo.  III.  c.  58  (lord  EUenborough's  Act)  and 
the  1  Geo.  IV.  c.  90,  relating  to  the  same  subject,  is  repealed,  by  9  Geo.  IV.  c.  31,  bv 
sect.  II  of  which  it  is  enacted  that  if  any  person  unlawfully  and  maliciously  shall  ad* 
minister  or  attempt  to  administer  to  any  person,  or  shall  cause  to  be  taken  by  any  person, 
any  poison  or  other  destructive  thing,  or  shall  unlawfully  and  maliciously  attempt  to 
drown,  suffocate,  or  strangle  any  person,  or  shall  unlawftilly  and  maliciously  shoot  at  any 
person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge  any 
bind  of  loaded  arms  at  any  person,  or  shall  unlawfully  and  maliciously  stab,  cut,  or 
wound  any  person,. with  intent,  in  any  of  the  cases  aforesaid,  to  tnurder  such  pm^D* 
every  such  o'ffender,  and  every  person  counselling,  aiding,  or  abetting  such  offender, 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon. 
And,  by  sect.  12,  it  is  enacted  that  if  any  person  unlawfully  and  maliciously  shall  shoot  at 
.  any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  or  shall  unlawfully  and  maliciously  stab,  cut,  or- 
wound  any  person,  with  intent*  in  any  of  the  cases  aforesaid,  to  maim,  dirogure,  or  dis- 
able such  person,  or  to  do  some  other  grievous  bodily  harm  to  such  person,  or  with  intent 
to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  (lending,  or  of 
any  of  his  accomplices,  for  any  offence  for  which  he  or  they  may  respectively  be  liable 
by  law  to  be  apprehended  or  aetained,  every  such  offender,  and  every  person  oounsel- 
Hng,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon :  provided  that  in  case  it  shall  appear  on  the  trial 
of  any  person  indicted  for  any  of  the  offences  above  specified  that  such  acts  of  shooting, 
or  of  attempting  to  discharge  loaded  arms,  or  of  stabbing,  cutting,  or  wounding,  as  afore- 
said, were  committed  under  such  circumstances  that  if  death  h^  ensued  therefirom  the 
same  would  not  in  law  have  amounted  to  the  crime  of  murder,  in  every  such  case  the 
person  so  indicted  shall  be  acquitted  of  felony.  There  are  two  novelties  in  this  act  of 
parliament:  first,  the  provisions  in  section  II,  respecting  drowning,  suffoeadng,  and  strong' 
tmg;  and,  secondly,  the  introduction,  in  both  sections  II  and  12,  of  the  wora  vTouiuf  aft^ 
the  words  stab  and  cut.  The  latter  is  an  improvement  which  had  long  been  a  deside- 
ratum, many  indictments  under  the  former  statute  having  fuled  merely  for  the  want 
of  some  such  general  term  where  the  ii\)ury  inflicted  did  not  &11  strictly  within  tlie  defi* 
nition  either  of  a  stab  or  a  cut.  The  new  act  also  places  attempts  to  murder  and  attempts 
to  maim  under  two  distinct  clauses.  It  does  not,  however,  make  those  offences  distinct 
in  their  nature :  it  follows  therefore  that  both  may  be  charged  in  the  same  indictment. 
An  indictment  under  this  statute  must  describe  with  accuracy  the  mode  in  which  the 
injury  is  inflicted ;  for  where  the  indictment  under  43  Geo.  III.  c.  58  was  for  euitmg,  and 
the  evidence  was  that  the  wounds  were. inflicted  by  stabbing,  the  judges  held  the  c(A- 
viction  wrong.  Bex  vs.  McDermot,  R.  &  R.  C.  G.  356.  It  may  be  oMerved,  generallyf 
that  where  the  injury  is  inflicted  with  intent  to  prevent  a  lawral  apprehension,  it  mofit 
be  shown  that  the  offender  had  notice  of  the  purpose  for  which  he  was  apprehended ;  for 
otherwise,  in  case  of  death  ensuine,  the  offence  would  be  manslaughter,  and  the  prisoner 
would  be  entitled  to  the  benefit  of  the  proviso  in  section  12.  See  Rickett's  case,  I  Rns^- 
599.  With  respect  to  offences  of  this  and  of  other  descriptions  committed  upon  the  high 
•eas,  see  post,  268.— Chittt. 
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d<»rer  who  is  gnfllnr  of  death,  but  he  shall  surely  be  put  to  death;  for  the  land 
cannot  be  oleaosed  of  the  blood  that  is  shed  therein  but  by  the  blood  of  him  that 
shed  it.''  And  therefore  our  law  has  provided  one  course  of  prosecution,  (that  by 
appeal,  of  which  hereafter,)  wherei]>  the  king  himself  is  excluded  the  power  of 
pardoning  murder;  so  that,  were  the  kins  of  England  so  inclined,  he  could  not 
imitate  that  Polish  monarch  mentioned  by  Puffendorf :(r^  who  thought  proper 
to  remit  the  penalties  of  murder  to  all  the  nobility  in  an  eoict  with  this  arrogant 
preamble,  ^^nos,  divini  juris  rigorem  moderanteSj  See"  But  let  us  now  consider 
the  definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  antiently  applied  only  to  the  secret 
killing  of  another,(«)  (which  the  word  moerda  '^'signifies  in  the  TeutoUiv  r^e-iQe 
language ;)(Q  and  it  was  defined,  ^' hamicidium  quod  nuUo  vidente,  nuUo  - 
sciente,  clam  perpetraturj^Cu)  for  which  the  viU  wherein  it  was  committed,  or  (if 
that  were  too  poor)  the  whole  hundred,  was  liable  to  a  heavy  amercement;  which 
amercement  itself  was  also  denominated  murdrum.(w)  This  was  an  antient 
usage  among  .<e  Goths  in  Sweden  and  Denmark;  who  supposed  the  neighbour- 
hood, unless  hiey  produced  the  murderer,  to  have  perpetrated  or  at  least  con« 
nived  at  the  murder,(a;)  and,  according  to  Bracton,(y)  was  introduced  into  this 
kingdom  by  king  Canute  to  prevent  his  countrymen,  the  Danes,  from  being 
privily  murdered  by  the  English;  and  was  afterwards  continued  by  William  the 
Conqueror,  for  the  like  security  to  his  own  Normans.(^)  And  therefore  if,  upon 
inquisition  had,  it  appeared  that  the  person  found  slain  was  an  Englishman,  (the 
presentment  whereof  was  denominated  engle8cheriey)(a)  the  country  seems  to 
have  been  excused  from  this  burthen.  But,  this  dinerence  being  totally  abo- 
lished by  statute  14  Edw.  III.  c.  4,  we  must  now  (as  is  observ^ed  by  Staund- 
forde)(6)  define  murder  in  quite  another  manner,  without  regarding  whether 
the  party  slain  was  killed  openly  or  secretly,  or  whether  he  was  of  English  or 
foreign  extraction. 

Murder  is,  therefore,  now  thus  defined  or  rather  described  by  Sir  Edward 
Coke:(c)  "when  a  person  of  sound  memory  and  discretion  unlawMljr  killeth 
any  reasonable  creature  in  being,  and  under  the  king's  peace,  with  malice  afore« 
thought,  either  express  or  implied/'  The  best  way  of  examining  the  nature  of 
this  crime  will  be  by  considermg  the  several  branches  of  this  definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  and  discretion;  for 
lunatics  or  infants,  as  was  formerly  observed,  are  incapable  of  committing  any 
crime;  unless  in  such  cas^  where  they  show  a  consciousness  of  doing  wrong, 
and  of  course  a  discretion  or  discernment  between  sood  and  evil." 

Kext,  it  happens  when  a  person  of  such  sound  discretion  unlawfully  killeth. 
The  unlawiulness  arises  from  the  killing  without  '^'warrant  or  excuse;  r*\aA 
and  there  must  also  be  an  actual  killing  to  constitute  murder;  for  a  bare  ^ 
assault,  with  intent  to  kill,  is  only  a  great  misdemeanour,  though  formerly  it 
was  held  to  be  murder.(d)  The  killing  may  be  by  poisoning,  striking,  starving, 
drowning,  and  a  thousand  other  forms  of  death  by  which  human  nature  may  be 
overcome.    And  if  a  person  be  indicted  for  one  species  of  killing,  as  by  poisonr 


M  I.,  of  N.  b.  TiU.  0. 8.  (•)  Glanr.  L  14»  e.  3. 

(•)  IKoL  de  5baoe&.  L 1,  a  10.  («')Bnct.L8,  (r.S^c. 

(f)Sttofnih.<fe/iire  Aie0ii.i.8»o.  8.    TIm  word  Murdrv  f n        ?•)  Stiernh.  i.  8»  c.  4 


(•)  IKoL  de  5baoe&.  L 1,  a  10.  (w)Bnct.L8,  (r.8,c.U,{7.   8tet  MmL  c 20.  rut281. 


ov  old  stotDtei  alio  tlgiuilAd  an j  kind  of  oonoealmeot  or        (v)  X._8,  In  \o.  16. 

ft.  «M  Mem. 
l(.l,o.IO. 


I  Hal.  P.  0. 447. 
>)  Bract.  «K« 


■ttfllBg.   8o  ia  the  atatnte  of  Bxeter,  (14  Edw.  I.,)  "  jis  rfeiu  (•)  I  Ha] 

ne  ederai,  ne  tuffkria  estn  edi  nt  wturdbrif  which  la  thua  («)  BracI 

tiuwiated  in  Flote»  2.  1,  c.  18,  {  4:— ^ifufiam  aerCtafmi  (*)  P. a 

Mlaio,  n*c  odari  permitttam  nee  wwrdari."  And  the  worda  («)  8  Inat  47. 

'•  9«r  mwrdre  le  dnit,'^  in  the  artldea  of  that  atatnto,  an  (^  1  Hal.  P.  0. 4SS. 
nodisred  In  riata,  (IhU.  }  8,)  ''pro  jmn  aKeiffiM  mmr- 


^  See  anU^  23,  as  to  infants.  In  the  case  of  lunacy,  where  there  is  onlv  such  a  partial 
derangement  as  leaves  the  person  free  to  act  or  to  forbear  in  the  particular  ease  in  ques- 
tion, or  where  he  is  guilty  of  the  crime  during  a  lucid  interval,  he  will  be  equally  liable 
to  punishment  with  those  who  are  perfectly  sane.  Earl  Ferrer's  case,  *10  Harg.  St.  Tr. 
478.  Where,  however,  the  mind  labours  under  such  a  delusion  that,  though  it  discerns 
some  obiects  clearly,  it  is  .totally  deranged  as  to  the  objects  of  its  attack,  Uie  puifcy  will 
be  entitled  to  an  acquittal.  See  Erskine's  Speeches,  vol.  v.  1,  Bidgway's  ed.  1812.  How 
far  druakennesB  ezcnsesa  crime,  see  <mUj  25,  26.-^hittt.. 
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ingy'he  cannot  be  convicted  by  evidence  of  a  totally  different  species  of  death, 
as  by  shooting  with  a  pistol,  or  starving.  But  where  they  only  differ  in  circum- 
stance, as  if  a  wound  be  alleged  to  be  given  with  a  sword  and  it  proves  to  have 
arisen  from  a  staff,  an  axe,  or  a  hatchet,  this  difference  is  immaterial.(c)"  Of 
all  species  of  deaths  the  most  detestable  is  that  of  poison;  becanse  it  can,  of  aU 
others,  be  the  l^ast  prevented  either  by  manhood  or  forethoiight.(/)  And, 
therefore,  by  the  statute  22  Hen.  VIII.  c.  2,  it  was  made  treason,  ana  a  more 
grievous  and  lingering  kind  of  death  was  inflicted  on  it  than  the  common  law 
allowed;  namely,  boiling  to  death;'*  but  this  act  did  not  live  long,  being  re- 
pealed by  1  Edw.  VI.  c.  12.  There  was  also,  by  the  antient  common  law,  one 
species  of  killing  held  to  be  murder  which  may  be  dubious  at  this  day;  as  there 
hath  not  been  an  instance  wherein  it  has  been  held  to  be  murder  for  many  ages 
pa8t:(^)  I  mean  by  bearing  false  witness  against  another,  with  an  express  pre- 
meditated design  to  take  away  his  life,  so  as  the  innocent  person  be  condemned 

(*)  3  iDBt  819.   2  Hal.  P.  a  186.  gronnds  to  bellere  It  was  not  fhmi  any  apprehenaioii  of  hii 

(f)  8  Inat.  48.  that  the  point  wba  not  maintainable,  bnt  from  other  prn- 

(f)  Fost.  182.    In  the  case  of  Macdanlel  and  Berry,  re*  dential  reasons.    Nothing  therefore  sfaonkl  be  ooodndcd 

ported  by  Sir  Michael  Pouter,  though  the  then  attorney-  from  the  wairing  of  that  prosecution. 

general  declined  to  argne  this  point  of  law,  I  have  good 

^*  See  1  East,  P.  C.  341,  and  Sharwin's  case  there  cited,  in  which  it  was  held  that  an 
averment  of  an  assault  with  a  toooden  «to^  was  satisfied  by  proof  of  an  assault  with  a  gtone,— 
the  effect  being  the  same.  See  Rex  vs.  Dale,  13  Price,  172.  9  J.  B.  Moore,  19.  A  slroh 
must  be  expressly  averred ;  and  an  indictment  stating  that  the  prisoner  murder^,  or 

fave  a  mortal  wound,  without  saying  that  he  struck,  is  bad.  Rex  vs.  Lone,  5  Co.  Eep. 
22,  a.  1  East,  P.  C.  342.  It  must  also  be  stated  upon  what  part  of  the  body  the  de- 
ceased was  struck,  (2  Hale,  P.  C.  186;)  and  the  length  and  depth  of  the  wound  must  be 
shown.  Id.  186.  Haydon's  case,  4  Co.  Rep.  42,  a.  Where  there  are  several  wounds,  the 
length  and  breadth  of  each  need  not  be  stated.  Rex  vs.  Koeley,  R.  &  N.  C.  C.  97.  And 
see  Young's  case,  4  Co.  Rep.  40,  Walker's  case,  id.  41,  Rex  vs.  Lorkin,  1  Bulst.  124,  2 
Hale,  P.  C.  184,  Rex  vs.  Dale,  R.  &  M.  C.  C.  5,  as  to  the  wound,  cause  of  deaUi,  tc 
Where  the  death  proceeded  from  suffocation  frpm  the  swelling  up  of  the  passage  of  the 
throat  and  such  swelling  proceeded  from  wounds  occasioned  by  forcing  something  into 
the  throat,  it  was  held  suMcient  to  state  in  the  indictment  that  the  things  were  forced 
into  the  throat  and  the  person  thereby  suffocated,  and  that  the  process  immediately 
causing  the  suffocation,  namely,  the  swelling,  need  not  be  stated.  Rex  vs.  Tye,  R.  &  R. 
C.  C.  345.  The  death,  bf/  the  means  stated,  must  be  positively  averred,  and  cannot  be  in- 
ferred, (1  East,  P.  C.  343;)  and  where  the  death  is  occasioned  by  a  &tit>ke,  it  must  be 
further  alleged  that  the  prisoner  gave  the  deceased  a  mori^  wound,  &c.  whereof  he  died. 
2  Hale,  P.  C.  186.  Kel.  125.  Lad's  case.  Leach,  96.  The  time  and  place  both  of  the 
wound  and  of  the  death  must  be  stated,  in  order  to  show  that  the  deceased  died  within 
a  year  and  a  day  from  the  cause  of  the  death ;  in  computing  which,  the  day  of  the  act 
done  is  reckoned  the  first;  though  a  precise  statement  of. the  day  is  immaterial,  if  the 
party  is  proved  to  have  died  within  the  limited  period.  2  Inst.  318.  2  East,  P.  C.  344. 
The  word  murdered  is  absolutely  necessary  in  the  indictment.  2  Hale,  P.  C.  187.  The 
allegations,  "not  having  the  fear  of  Ood,"  &c.  "vi  et  armis,'*  and  "b^ng  in  the  peace  of 
God,"  &c.  are  not  necessary.  2  Stark.  C.  P.  385.  Where  the  stroke  is  given  in  one  county 
and  the  death  happens  in  another,  the  venue  may  be  laid  in  either.  As  to  laying  the 
venue,  where  the  stroke  is  given  at  sea,  see  9  Geo.  IV.  c.  31,  J  8.  Where  the  nameof  the 
deceased  is  not  known;  he  mav  be  described  as  a  certain  person  to  the  jurors  tmknown ; 
but  a  bastard  child  cannot  be  described  by  his  mother's  name  unless  he  has  acquired  that 
name  by  reputation.  Rex  vs.  Clark,  R.  &  R.  C.  C.  358 ;  and  see  Rex  vs.  Sheen,  2  C.  &  P. 
655. — Chitty. 

'*  This  extraordinary  punishqient  seems  to  have  been  adopted  by  l^e  legislature  from 
the  peculiar  circumstances  of  the  crime  which  gave  rise  to  it ;  for  the  preamble  of  the 
statute  informs  us  that  John  Roose,  a  cook,  had  been  lately  convicted  of  throwing  pOison 
into  a  large  pot  of  broth  prepared  for  the  bishop  of  Rochester's  family  and  for  me  poor 
of  the  parish ;  and  the  said  John  Roose  was,  by  a  retrospective  clause  of  the  same  sta- 
tute, ordered  to  be  boiled  to  death.  Lord  Coke  mentions  several  instances  of  persons 
suffering  this  horrid  punishment.  3  Inst.  48.  Murder  of  malice  prepense  was  made 
high  treason  in  Ireland  by  10  Hen.  VII.  c.  21,  Irish  Statutes.  By  the  43  Geo.  III.  c.  58, 
it  is  enacted,  that  if  any  person  shall  wilfully  and  maliciously  administer  to,  or  cause  to 
be  administered  to  or  taken  by,  any  of  his  majesty's  subjects  any  de%dly  poison  with  in- 
tent  to  murder,  he,  his  counsellors,  aiders,  and  abettors,  shall  be  guilty  of  felony  without 
benefit  of  clergy.  So  the  attempt  to  murder  by  poison,  which  by  the  common  law  wa« 
only  a  misdemeanour,  is  now  made  a  capital  crime. — Christian: 
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and  execated.(A)  Th^  Gothic  laws  punished,  in  this  Case,  both  the  jnd^e,  the 
witnesses,  and  the  prosecutor:  ^'pecutiari pcena  judicem  puniunt;  peculian  tentes, 
quorum  fides  judicem  seduxit;  pecxdiari  denique  et  maxima  auctorem,  ut  hcmicU 
dam*\x)  And,  among  the  Romans,  the  lex  Cornelia^  de  sicarixs^  punished  the 
false  vritness  with  death,  as  bein^  g^^^ty  of  a  species  of  assassination.  (A:)  And 
there  is  no  doubt  but  this  is  equally  murder  luforo  conscientice  as  killing  with  a 
♦sword;  though  the  modern  law  (to  avoid  the  danger  of  deterring  wit-  r 4(197 
nesses  from  giving  evidence  upon  capital  prosecutions,  if  it  must  oe  at  *• 
the  peril  of  their  own  lives)  has  not  yet  punished  it  as  such.**  If  a  man,  how- 
ever, does  such  an  act  of  which  the  probable  consequence  may  be,  and  eventu- 
ally is,  death;  such  killing  may  be  murder,  although  no  strote  be  struck  by 
himself  and  no  killing  be  primarily  intended :  as  was  the  case  of  the  unnatural 
son  who  exposed  his  sick  father  to  the  air,  against  his  will,  by  reason  whereof 
he  died;(^)  of  the  harlot  who  laid  her  child  under  leaves  in  an  orchard,  where  a 
kite  struck  it  and  killed  it;(?n)  and  of  the  parish  officers  who  shifted  a  child 
from  parish  to  parish  till  it  died  for  want  of  care  and  sustenance.(n)"  So  too 
if  a  man  hath  a  beast  that  is  used  to  do  mischief,  and  he,  knowing  it,  suffers  it  to 

fo  abroad,  and  it  kills  a  man,  even  this  is  manslaughter  in  the  owner:  but  if  ho 
ad  purposely  turned  it  loose,  thoagh  barely  to  frighten  people  and  make  what  is 
called  sport,  it  is  with  us  (as  in  the  Jewish  law)  as  much  murder  as  if  he  had 
incited  a  bear  or  dog  to  worry  them.(o)  If  a  physician  or  surgeon  gives  his 
patient  a  portion  or  plaister  to  cure  him,  which,  contrary  to  expectation,  kills  , 
him,  this  is  neither  murder  nor  manslaughter,  but  misadventure ;  and  he  shall 
not  be  punished  criminally,  however  liable  he  might  formerly  have  been  to  a 
civil  action  for  neglect  or  ignorance  iCp)^  but  it  hath  been  holden  that  if  it  be 
not  a  regular  physician  or  surgeon  wno  administers  the  medicine  or  performs 
the  operation,  it  is  manslaughter  at  the  least.(^)  Yet  Sir  Matthew  Hale  very 
iustly  questions  the  law  of  this  determination.(r)'*  In  order  aiso  to  make  the 
Killing  murder,  it  is  requisite  that  the  parly  die  within  a  year  and  a  day  after 
the  stroke  received,  or  cause  of  death  administered;  in  the  computation  of  which 
the  whole  day  upon  which  the  hurt  was  done  shall  be  reckoned  the  first. (^) 

(*)  Minor, cl,  10.    Britt.  c  62.    Bract  2. S»  c. 4.  (•)IUd.48L 

(0  Stiemh.  de  mrt  GaOi.  I.  S»  e.  8.  (P)  Mlrr.  c.  4, 1 16.     See  book  Ui.  pec*  122. 

(*)  JC/.  48,  8, 1.  (f)Brltt&6.   4Ii»t261. 

(<)  1  HAwk.  P.  a  7a.  (n  1  H«L  P.  a  480. 

(«)lHal.P.C462.  (•)  1  Hawk.  P.  C.  79. 

(•)  Palm.  646. 

"  The  guilt  of  him  who  takes  away  the  life  of  an  innocent  man  by  a  false  oath  is  much 
more  atrocious  than  that  of  an  assassin  who  murders  hy  a  dagger  or  by  poison.  He  who 
destroys  by  peijury  adds  to  the  privation  of  life  public  ignommy,  the  most  excruciating 
ot  tortures  to  an  honourable  mind,  and  reduces  an  innocent  family  to  r\iin  and  infamy  ; 
but  notwithstanding  this  is  the  most  horrid  of  all  crimes,  yet  there  is  no  modem  author- 
ity to  induce  us  to  think  that  it  is  murder  by  the  law  of  England:  lord  Coke  says  ex- 
pressly, "it  is  not  holden  for  murder  at  this  day."  3  Inst.  48.  See  also  Fost.  132.  Such 
a  distinction  in  per^'ury  would  be  more  dangerous  to  society,  and  more  repugnant  to  prin- 
ciples of  sound  policy,  than  in  this  instance  the  apparent  want  of  severity  in  the  law. 
Few  honest  witnesses  would  venture  to  give  evidence  against  a  prisoner  tried  for  his  life, 
if  thereby  they  made  themselves  liable  to  be  prosecuted  as  mumeirers.— Christian. 

"  Or  if  a  master  refuse  his  apprentice  necessary  food  or  sustenance,  or  treat  him  with 
such  continued  harshness  and  severity  as  his  death  is  occasioned  thereby,  the  law  will 
imply  malice  and  the  offence  will  be  murder.  Leach,  127.  2  Camp.  650;  and  see  1  Russ. 
621.— -Christian. 

If  a  prisoner  die  by  the  cruelty  or  neglect  of  the  gaoler,  or,  in  legal  language,  by 
duress  of  imprisonment,  the  party  actually  offending  is  criminal  in  this  degree.  Fosk 
321 ;  and  see  2  Stra.  856.  2  Lord  Raym.  1578.  Fost.  322.  Laying  noisome  and  poison- 
ous filth  at  a  man's  door,  which  kills  him  by  corrupting  the  air  which  he  breathes,  will 
be  murder.    1  Hale,  432.^Chittt. 

**  Such  persons  are  clearly  still  liable  to  a  civil  action  where  gross  negligence  or  igno- 
rance can  be  proved,  f  Slater  vs.  Baker,  2  Wils.  359.  Scare  vs.  Prentice,  8  East,  348 ;)  and 
ft  would  also  be  a  gooa  defence  to  an  action  by  an  apothecary  on  his  bill  that  he  had 
treated  his  patient  ignorantly  or  improperly.   Kannea  w.  M'Mullen,  Peake,  59. — Chittt. 

**  It  is  not  murder  to  work  on  the  imagination  so  that  death  ensues,  or  to  call  the 
feelinge  into  so  strong  an  exercise  as  to  produce  a  fatal  malady, — though  such  acts,  if  not 
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Further,  the  person  killed  must  be  ''  a  reasonable  creature  in  beings  and  under 
^19^1  ^^  king*8 peace" at  the  time  of  the  ^killing.  Therefore  to  kill  an  alien, 
^  a  Jew,  or  an  outlaw,  who  are  all  under  the  king's  peace  and  protec- 
tion, is  as  much  murder  as  to  kill  the  most  regular-bom  Englishman ;  except 
he  be  an  alien  enemy  in  time  of  war.(f)  To  kill  a  child  in  its  mother's  womb 
is  now  no  murder,  but  a  great  misprision :  but  if  the  child  be  bom  alive  and 
dieth  by  reason  of  the  potion  or  bruises  it  received  in  the  womb,  it  seems,  by 
the  better  opinion,  to  be  murder  in  such  as  administered  or  gave  them.(i/  But 
as  there  is  one  case  where  it  is  difficult  to  prove  the  child's  being  bom  alive, 
namely,  in  the  case  of  the  murder  of  bastard  children  by  the  unnatural  mother, 
it  is  enacted,  by  statute  21  Jac.  I.  c.  27,  that  if  any  woman  be  delivered  of  a  child 
which  if  bom  alive  should  by  law  be  a  bastard,  and  endeavours  privately  to 
conceal  its  death  by  burying  the  child  or  the  like,  the  mother  so  offenobg 
shall  suffer  death  as  in  the  case  of  murder,  unless  she  can  prove,  by  one  wit- 
ness at  least,  that  the  child  was  actually  bom  dead.  This  law,  which  savours 
pretty  strongly  of  severity,  in  making  the  concealment  of  the  death  almost 
conclusive  evidence  of  the  child's  being  murdered  by  the  mother,  is  neverthe- 
less to  be  also  met  with  in  the  criminal  codes  of  many  other  nations  of  Europe; 
as  the  Danes,  the  Swedes,  and  the  French.(t7)  But  I  apprehend  it  has  of  late 
years  been  usual  with  us  in  England,  upon  trials  for  tnis  offence,  to  require 
some  sort  of  presumptive  evidence  that  the  chUd  was  born  alive  before  the 
other  constrained  presumption  (that  the  child  whose  death  is  concealed  was 
therefore  killed  by  nis  parent)  is  admitted  to  convict  the  prisoner.* 


SlDBtfiO.   IHaLP.aiSS.  (•} 8m Baniogton OD the Stetatas, 4». 

>)8IiMt.60.    1  Hawk.  P.  a 80.   Bat lee  1  HaL  P.  a 4S8. 


malidous,  spring  from  a  criminal  thoughtlessness.  Past,  204.  1  Hale,  429.  If  a  wound 
itself  be  not  mortal,  but  by  improper  applications  becomes  so  and  terminates  &tally,and 
it  can  be  dearly  shown  that  the  medicine  and  not  the  wound  was  the  cause  of  the  death, 
the  party  who  mflicted  the  wound  will  not  be  guilty  of  murder.  I  Hale,  428.  But  where 
the  wound  was  adequate  to  produce  death  it  will  not  be  an  excuse  to  show  that,  bad 
proper  care  been  taken,  a  recovery  mieht  have  been  effected.    1  Hale,  428. — Chittt. 

*  The  21  Jac.  I.  c.  27  was  repealed  by  the  43  Geo.  III.  c.  58,  which  has  also  recently 
been  repealed,  and  the  law  upon  this  subject  is  now  as  follows:  By  9  Geo.  IV.  c.  31,  {13, 
if  any  person,  with  intent  to  procure  the  miscarriage  of  any  woman  then  beins  quick 
wit^  child,  unlaw^lly  and  maliciously  shaU  administer  to  her,  or  cause  to  be  ti^en  by 
her,  any  poison  or  other  noxious  thing,  or  shall  use  any  instrument  or  other  means  what- 
ever with  the  like  intent,  every  such  Offender,  and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall suiBTer 
death  as  a  felon ;  and  if  any  person,  with  intent  to  procure  the  miscarriage  of  any  woman 
not  being,  or  not  being  proved  to  be,  then  quick  wi A  child,  unlawfully  and  maliciouslr 
shall  administer  to  her,  or  cause  to  be  taken  by  her,  any  medicine  or  oUier  thing,  or  shall 
use  any  instrument  or  other  means  whatever  with  the  like  intent,  every  such  offender, 
and  every  person  oounsellinff,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  oe  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported for  any  term  not  exceeding  fourteen  and  not  less  than  seven  years,  or  to  be  impri- 
soned, with  or  without  hard  labour,  for  any  term  not  exceeding  three  years,  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped.  By  J  14,  if  any  woman  shall  be 
delivered  of  a  child  and  shall,  by  secret  burying  or  otherwise  disposing  of  the  dead  body 
of  the  said  child,  endeavour  to  conceal  the  birth  thereof,  every  sudb  offender  shall  he 
guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  for  anv  term  not  exceeding  two  vears;  and  it  shall  not  be 
necessary  to  j^rove  whether  the  child  died  before,  at,  or  after  its  birth:  provided  that,  if 
any  woman  tried  for  the  murder  of  her  child  shall  be  acquitted  thereof^  it  shall  be  lawful 
for  the  jury,  by  whose  verdict  she  shall  be  acquitted,  to  find,  in  case  it  shall  so  appear  in 
evidence,  that  she  was  delivered  of  a  child,  and  that  she  did,  by  secret 'burying  or  other- 
wise disposing  of  the  body  of  such  child,  endeavour  to  conceal  the  birth  thereof^  and 
thereupon  the  court  may  pass  such  sentence  as  if  she  had  been  convicted  upon  an  in- 
dictment for  the  concealment  of  the  birth.  These  enactments  are  substantially  the 
jame  as  those  of  the  43  Geo.  III.  c.  58  upon  the  same  subpecta,  except  that,  bv  sect.  14 
of  the  new  act,  the  conceidment  of  the  birth  of  a  child  is  made  an-  indictable  misde- 
meanour, whereas,  before,  the  prisoner  could  only  be  found  guilty  of  the  oonoealment 
upon  an  indictment  charging  her  with  murder.  See  Rex  ««.  rarkinson,  1  Russell,  475, 
n.     1  Chetw.  Burn,  334.    The  rules  lai'*  down  with  respect  to  indictmenjts  for  these  oi 
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Lastly,  the  killing  must  be  committed  ivith  malice  aforethoughty  to  make  it  the 
crime  of  murder.  This  is  the  grand  criterion  which  now  distinguishes  murder 
from  other  killing;  and  this  malice  prepense,  malitia  prcecogitata,  is  not  so 
properly  spite  or  malevolence  to  the  deceased  in  particular,  as  any  evil  design 
10  general;  the  dictate  of  a  wicked,  depraved,  and  malignant  he&rt;(w)  un  dis- 
position a  f aire  un  male  chose ;(x)  and  it  may  be  either  eocpress  or  implied  in  law. 
uxpresa  *malice  is  when  one,  with  a  sedate  deliberate  mind  and  formed  p  ^^gg 
design,  doth  kill  another :  which  formed  design^is  evidenced  by  ex-  *■ 
temal  circumstances  discovering  that  inward  intention;  as  laying  in  wait, 
antecedent  menaces,  former  grudges,  and  concerted  schemes  to  do  him  some 
hodily  harm.(y)  This  takes  in  the  case  of  deliberate  duelling,  where  both 
parties  meet  avowedly  with  an  intent  to  murder ;  thinking  it  their  duty  as 
gentlemen,  aind  claiming  it  as  their  right,  to  wanton  with  their  own  lives  and 
those  of  their  fellow-creatures :  without  any  warrant  or  authority  from  any 
power  either  divine  or  human,  but  in  direct  contradiction  to  the  laws  both  of 
God  and  man ;  and  therefore  the  law  has  justly  fixed  the  crime  and  punish- 
ment of  murder  on  them  and  on  their  seconds  al80.(^)"  Yet  it  requires  sAch  t. 
degree  of  passive  valour  to  combat  the  dread  of  even  undeserved  contempt, 
arising  from  the  false  notions  of  honour  too  generally  received  in  Europe,  that 
the  strongest  prohibitions  and  penalties  of  the  law  will  never  be  entirely 
effectual  to  eradicate  this  unhappy  custom,  till  a  method  be  found  out  of  com- 
pelling the  original  aggressor  to  make  some  other  satisfaction  to  the  affronted 
party  which  the  world  shall  esteem  equally  reputable  as  that  which  is  now 

fiven  at  the  hazard  of  life  and  fortune,  as  well  of  the  person  insulted  as  of 
im  who  hath  given  the  insult."  Also,  if  even  upon  a  sudden  provocation  one 
beats  another  in  a  cruel  and  unusual  manner  so  that  he  dius,  though  ho  did  not 
intend  his  death,  yet  he  is  guilty  of  murder  by  express  malice ;  that  is,  by  an 
express  evil  design,  the  genuine  sense  of  malitia.  As  when  a  park-keeper  tied 
a  boy  that  was  stealing  wood  to  a  horse's  tail  and  dragged  him  along  the  park, 
when  a  master  corrected  his  servant  with  an  iron  bar,  and  a  schoolmaster 
stamped  on  his  scholar's  belly,  so  that  each  of  the  sufferers  died,  these  were 
justW  held  to  be  murders,  because,  the  correction  being  excessive,  and  such  as 
could  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of 

M  Foster,  256.  (»)  1  HaL  P.  C.  451. 

(•}  2  RoU.  B«p.  461.  (•}  1  HAwk.  P.  a  9L 

fences  under  the  old  statute  seem,  in  other  respects,  equally  applicable  to  the  new  act. — 
Ohittt. 

°  Wherever  two  persons  in  cold  blood  meet  and  fisht,  on  a  precedent  quarrel,  and  one 
of  them  is  killed,  the  other  is  guilty  of  murder  and  cannot  excuse  himself  by  alleginc 
that  he  was  first  struck  by  the  deceased ;  or  that  he  had  often  declined  to  meet  him  and 
WAS  prevailed  upon  to  do  it  by  his  importunity ;  or  that  his  only  intent  was  to  vindicate 
his  reputation ;  or  that  he  meant  not  to  kill  but  only  to  disarm  his  adversarv:  for,  as  ho 
deliberately  engaged  in  an  act  in  defiance  of  the  law,  he  must  at  his  peril  abide  the  con- 
sequences. 1  l^wk.  P.  0.  c.  31, 1  21.  1  Bulst.  86,  87.  2  Bulst.  147.  Orom.  22,  26.  1  Bol. 
Bep.  S60.  3  Bulst.  171.  1  Hale,  P.  C.  48.  Therefore  if  two  persons  quarrel  over  night 
ana  appoint  to  fiffht  the  next  day,  or  quarrel  in  the  morning  and  agree  to  fight  in  the 
afternoon,  or  such  a  considerable  time  aftei^by  which,  in  common  intendment,  it  must  b<» 
presumed  that  the  blood  was  cooled,  and  then  they  meet  and  fight  and  one  kill  the  other, 
he  is  guilty  of  murder.  1  Hawk.  P.  C.  a  31,  j  22.  3  Inst.  51.  I  Hale,  P.  C.  48.  Kel.  56. 
I  Lev.  180.— Chittt. 

»See  the  law  of  duellmg  fully  stated,  3  East,  Rep.  581 ;  6  East,  464;  2  Bar.  &  Aid. 
462. — Chitty. 

It  is  to  be  observed  ^at  it  is  enacted  by  stat.  1  Vict.  c.  85,  22  3  &  8  that  whosoever  shall 
attempt  to  poison  or  shoot  at  any  person^  or  attempt  to  drown,  or  suffocate,  with  intent 
to  commit  murder,  shaU,  although  no  bodily  iivjury  be  effected,  be  guilty  of  felony,  and 
shall  bo  liable  to  transportation  for  life,  or  for  any  term  not  less  than  fifteen  years,  or  im- 
prisonment for  three  years ;  by  22  ^  ^  ^,  the  same  punishment  is  awarded  to  shooting, 
stabbing,  or  wounding  any  person  with  intent  to  maim,  disfigure,  or  do  any  grievous 
bodily  harm  to  such  person,  or  with  intent  to  resist  the  lawful  apprehension  or  detainer 
of  any  person;  and,  by  2  Hi  the  jury  may  acquit  of  these  offences  and  find  a  verdict  of 
ffoilty  of  assault  against  the  person  indicted  if  the  evidence  warrants  such  finding. — 

gfSWART. 
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s1anghter.(a)*  Neither  shall  he  be  guilty  of  a  less  crime  who  kills  another 
♦•^001  *^  consequence  of  such  a  wilful  act  as  shows  him  to  be  an  enemy  to 
J  all  mankind  in  general }  as  going  deliberately,  and  with  an  intent  to  do 
mischief,(6)  upon  a  horse  used  to  strike,  or  coolly  discharging  a  gun  among  a 
multitude  of  people,  (c)  So  if  a  man  resolves  to  kill  the  next  man  he  meets, 
and  does  kill  him,  it  is  murder,  although  he  knew  him  not;  for  this  is  universal 
malice.  And  if  two  or  more  come  together  to  do  an  unlawful  act  against  the 
king's  peace,  of  which  the  probable  consequence  might  be  bloodshed,  as  to  beat 
a  man,  to  commit  a  riot,  or  to  rob  a  park,  and  one  of  them  kills  a  man;  it  is 
murder  in  them  all,. because  of  the  unlawful  act,  the  malitia  prcBCogitata,  or  evil 
intended'  beforehand.(rf)'* 

Also  in  many  cases  where  no  malice  is  expressed  the  law  will  imply  it,  as, 
where  a  man  wilfuUv  poisons  another :  in  such  a  deliberate  act  the  law  pre- 
sumes malice,  though  no  particular  enmity  can  be  proved.(e)    And  if  a  man 

(•)  1  n«l.  p.  C.  464, 473,  474.  O  n>id.  84. 

(»)  Lord  Raym.  14a.  (•}  1  HkL  P.  G.  45S. 

<•)  1  Hawk.  P.  G.  74. 

"  Homicide  may  be  and  is  often  extenuated  by  the  circumstance  of  a  mutual  contest 
arising  from  the  spur  of  the  occasion,  where  no  undue  advantage  is  either  sought  or 
taken  by  either  of  the  parties.  See  5  Burr,  2793,  and  cases  cited  1  East,  P.  C.  241  to  246. 
And  in  this  case  it  is  of  no  consequence  from  whom  the  first  provocation  arises.  1  Hale, 
466.  But  if  one  with  his  sword  drawn  makes  a  pass  at  another  whose  sword  is  undrawn, 
and  a  combat  ensues,  if  the  former  be  killed  it  will  only  be  manslaughter  in  the  latter, 
but  if  the  latter  fall  it  will  be  murder  in  the  former;  for  by  making  the  pass  before  his 
adversaiy's  sword  was  drawn  he  evinced  an  intention  not  to  fight  with  but  to  destroy 
him.  Kel.  61.  Hawk.  c.  31,  s.  33,  34,  a.  And  where  a  man,  upon  occasion  of  some 
angry  words,  threw  a  bottle  at  the  head  of  his  opponent  and  immediately  drew,  and 
when  his  adversary  returned  the  bottle  stabbed  him,  this  was  holden  to  be  murder  in 
him,  because  he  drew  previous  to  the  first  aggression.  Kel.  119.  2  Ld.  Bajnn.  1489.  So, 
if  two  bailiffs  arrest  a  man,  and  he  abuse  and  threaten  and  strike  them,  and  bring  pistols, 
declaring  that  he  will  not  be  forced  from  his  house,  and  on  high  words  arising  between 
them  and  on  the  bailiffs  being  struck  and  provoked  they  fall  on  hiin  and  kill  him,  they 
will  be  ffuilty  of  manslaughter  only.  6  Harg,  St.  Tr.  195.  Fost.  292, 293, 294.  And  where, 
on  an  affray  in  a  street,  a  soldier  ran  to  the  combatants,  and  in  his  way  a  woman  struck 
.him  in  the  face  with  an  iron  patten  and  drew  a  great  deal  of  blood,  on  which  he  struck 
her  on  the  breast  with  the  pommel  of  his  sword,  and  on  her  running  away  immediately 
followed  and  stabbed  her  m  the  back,  he  was  holden  to  be  guilty  simply  of  felonious 
homicide,  (Fost.  292;  see  5  Burr.  2794;)  and  where,  after  mutual  blows  between  the 
prisoner  and  the  deceased,  the  prisoner  knocked  down  the  deceased,  and  after  he  was 
upon  the  ground  stamped  upon  his  stomach  and  belly  with  great  force,  it  was  held  man- 
slaughter only.  Russ.  &  Ry.  C.  C.  166.  On  a  quarrel  between  a  party  of  keelmen  and 
soldiers,  one  of  the  latter  drew  his  sword  to  protect  himself  and  his  comrades  from  the 
assaults  of  the  mob,  and  killed  a  person  dressed  like  one  of  the  former,  whom  he  mistook 
for  one  of  the  keelmen ;  and  this  was  held  to  be  no  more  than  manslaughter.  Brown's 
case,  1  Leach,  148.  If  A.  stands  with  an  offensive  weapon  in  the  doorway  of  a  room 
wrongfully  to  prevent  T.  8.  from  leaving  it  and  others  lirom  entering,  and  C,  whohasa 
right  to  the  room,  struggles  with  lym  to  set  his  weapon  from  him,  upon  which  D.,  a 
comrade  of  A.'s,  stabs  C,  it  will  be  murder  m  D.  if  C.  clies.  Russ.  k  Ry.  C.  C.  228.  See 
a  late  case  where  the  judges,  entertaining  doubts  as  to  whether  the  prisoner  who  killed 
another  in  an  afiray  was  guilty  of  murder,  recommended  him  to  a  pardon.  Russ.  k  By* 
C.  G.  43.  Where,  after  mutual  provocation,  the  deceased  and  his  opponent  struggled, 
and  in  the  course  of  the  contest  the  former  received  his  mortal  wounds  from  a  knife 
which  the  latter  had  previously  in  his  hand  in  use,  though  the  jury  found  the  prisoner 
guilty  of  murder,  the  judges  held  the  conviction  wrong,  and  recommended  him  for  a 
pardon.  1  Leach,  151.  But  in  no  case  will  previous  provocation  avail,  if  it  was  sought 
for  by  the  act  of  the  slayer,  to  afford  him  a  pretence  for  gratifying  his  own  malice.  Nor 
will  it  alter  the  case  that  blows  had  previously  been  given,  if  they  evidently  left  traces 
.  of  a  deadly  revenge  which  seeks  an  opportunity  of  indulging  itself  by  jjrovoking  a  second 
contest  to  cover  and  excuse  a  deliberate  attempt  on  the  life  of  its  object.  1  East,  P.'C. 
239,  240.— Chittt. 

**  And  see  cases  in  3  Chit.  C.  L.  729,  2d  ed.  Where,  in  an  act  which  is  not  mabm  m  a 
but  malum  prohibitum,  (it  being  prohibited,  except  to  persons  of  a  certain  description,) « 
shooting  at  game,  an  unqualified  person  will  not  be  more  guilty,  if,  in  shooting,  he  MCi- 
dentally  kills  a  human  being,  than  one  who  is  qualified.     1  Hale,  475.     Fost  259.— 

('aiTTT. 
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kills  another  suddenly,  without  any  or  without  a  considerable  provocation,  the 
law  implies  malice;  for  no  person,  unless  of  an  abandoned  heart,  would  bo 
guilty  of  such  an  act  upon  a  slight  or  no  apparent  cause.  No  aifront  by  words 
or  gestures  only  is  a  sufficient  provocation  so  as  to  excuse  or  extenuate  such 
acts  of  violence  as  manifestly  endanger  the  life  of  another.(/^  But  if  the  person 
so  provoked  had  unfortunately  kiUed  the  other  by  beating  him  in  such  a  mannei 
as  showed  only  an  intent  to  chastise  and  not  to  kill  him,  the  law  so  fur  considers 
the  provocation  of  contumelious  behaviour  as  to  ac^udge  it  only  manslaughter, 
and  not  murder.(^)  In  like  manner,  if  one  kills  an  officer  of  justice,  either  civil 
or  criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants  endeavouring 
to  conserve  the  peace,  or  any  private  person  endeavouring  to  suppress  an  affray 
or  apprehend  a  felon,  knowing  his  authority  or  the  intention  wiui  which  he  in- 
terposes, the  law  will  imply  malice,  and  the  killer  shall  be  guilty  of  murder.(A)* 
And  if  one  intends  to  do  another  felony,  *and  undesignedly  kills  a  man,  rMO\ 
this  is  also  murder.(i)  Thus,  if  one  shoots  at  A.  and  misses  him,  but  kills  *• 
B.,  this  is  murder,  because  of  the  previous  felonious  intent,  which  the  law  trans- 
fers from  one  to  the  other.  The  same  is  the  case  where  one  lays  poison  for  A., 
and  B.,  against  whom  the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills 
him;  tiiis  is  likewise  murder.(/)  So  also  if  one  gives  a  woman  with  child  a 
medicine  to  procure  abortion,  and  it  operates  so  violently  as  to  kill  the  woman ; 
this  is  murder  in  the  person  who  gave  it.(^^  It  were  endless  to  go  through  all 
the  cases  of  homicide  which  have  been  adjudged  either  expressly  or  impBedly 
malicious :  these,  therefore,  may  suffice  as  a  specimen ;  and  we  may  take  it  for 
a  general  rule  that  all  homicide  is  malicious,  and  of  course  amounts  to  murder, 
umess  where  justified  by  the  command  or  permission  of  the  law,  excused  <»n  the 
account  of  accident  or  self-preservation,  or  alleviated  into  manslaughter  by  being 
either  the  involuntary  consequence  of  some  act  not  strictly  lawful,  or  (if  volun- 
tary) occasioned  by  some  sudden  and  sufficiently  violent  provocation.  And  all 
these  circumstances  of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon 
the  prisoner  to  make  out  to  the  satisfaction  of  the  court  and  jury,  the  latter  of 
whom  are  to  decide  whether  the  circumstances  Alleged  ase  proved  to  have  actu- 
ally existed,  the  former  how  far  they  extend  to  take  away  or  mitigate  guilt. 
For  all  homicide  is  presumed  to  be  malicious  until  the  contrary  appeareth  upon 
evidence.(0* 


(T)!  Hawk.  p.  a  82.    1  Hal.  P.  C.  456, 450.  (0n>id.4ee. 

r#)  Foat  201.  (*)  Ibid.  429. 

*)lHaLP.a467.    7<Nt.806,*e.  (0  Vost  255. 
'"  1  HaL  P.  C.  466. 


Yi 

i 


*  It  is  murder  to  kill  a  constable,  though  he  has  no  warrant  and  does  not  ivitness  the 
felony  committed,  but  takes  the  party  upon  a  charge  only,  and  that  even  though  the 
charge  be  in  itself  defective  to  constitute  a  felony.  Rex  V9,  Ford,  E.  &  E.  C.  C.  329.-* 
Chitty. 

^  Francis  Smith  was  indicted  for  murder  at  the  Old  Bailey,  January  13, 1804.  The 
neighbourhood  of  Hammersmith  had  been  alarmed  by  what  was  supposed  to  be  a  ghost. 
The  prisoner  went  out  with  a  loaded  gun  with  intent  to  apprehend  the  person  who  person- 
ated the  ghost:  he  met  the  deceased,  who  was  dressed  m  white,  and  immediately  dis- 
charged his  gun  and  killed  him.  Chief  Baron  Ifacdonald,  Mr.  J.  Eooke,  and  Mr.  ,r. 
Lawrence  were  unanimously  of  opinion  that  the  facts  amomited  to  the  crime  of  murder. 
For  the  person  who  represented  the  ghost  was  only  euilty  of  a  misdemeanour,  (a  nuisance, ) 
and  no  one  would  have  had  a  right  to  have  killed  him,  even  if  he  could  not  otherwise 
have  been  taken.  The  jury  brought  in  a  verdict  of  manslaughter,  but  the  court  said 
they  could  not  receive  that  verdict:  if  the  jury  believed  the  witnesses,  the  prisoner  was 
guilty  of  murder;  if  they  did  not  believe  them,  they  must  acquit.  Upon  this  diey  found 
a  verdict  of  guilty.  Sentence  of  death  was  pronounced ;  but  the  prisoner  was  reprieved. — 
Christian. 

*  In  many  of  the  United  States  a  distinction  has  been  made  in  cases  of  murder,  and 
the  crime  divided  into  two  degrees. 

Murder  in  the  first  degree  is  in  general  wilful  and  deliberate  killing,  or  where  the 
homicide  is  committed  in  the  attempt  to  commit  certain  crimes,  such  as  rape,  robbery, 
bursltunr,  or  arson. 

Murder  in  the  second  degree  is  all  other  homicide  which  wrould  be  m  order  at  the 
common  law. 
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The  punishment  of  mnrder  and  that  of  manslaughter  was  formerly  one  and 
the  same,  both  having  the  benefit  of  clergj;  so  that  none  bat  unlearned  j^rsons, 
who  least  knew  the  guilt  of  it,  were  put  to  death  for  this  enormous  cnme.(m) 
But  now,  by  several  statutes,(n)  the  benefit  of  clergy  is  taken  away  from  mur- 
derers through  malice  prepense^  their  abettors,  procurers,  and  counsellors.  Id 
atrocious  cases  it  was  frequently  usual  for  the  court  to  direct  the  murderer,  after 
*202 1  ^^^^^^^0^9  ^  ^®  hung  upon  a  gibbet  in  chains  near  the  place  *where  the 
-I  fact  was  committed :  but  this  was  no  part  of  the  legal  judgment;  and  the 
like  is  still  sometimes  practised  in  the  case  of  notorious  thieves.  This,  being 
quite  contraiy  to  the  express  command  of  the  Mosaical  law,(o)  seems  to  have 
been  borrowed  from  the  civil  law,  which,  besides  the  terror  of  the  example, 
gives  also  another  reason  for  this  practice,  viz.,  that  it  is  a  comfortable  sight  to 
the  relations  and  friends  of  the  deceased.  (j>)  But  now,  in  England  it  is  enacted, 
T)y  statute  26  Geo.  II.  c.  37,  that  the  judge  before  whom  any  person  is  found 
guilty  of  wilful  murder  shall  pronounce  sentence  immediately  after  conviction, 
unless  he  sees  cause  to  postpone  it,  and  shall,  in  passing  sentence,  direct  him 
to  be  executed  on  the  next  day  but  one,  (unless  the  same  shall  be  Sunday,  and 
then  on  the  Monday  following,)"  and  that  his  body  be  delivered  to  the  surgeons 
to  be  dissected  and  anatomized  ;(^)  and  that  the  judge  may  direct  his  body  to 
be  afterwards  hung  in  chains,"  but  in  no  wise  to  be  buried  without  dissection. 
And  during  the  short  but  awful  interval  between  sentence  and  execution  the 
prisoner  shall  be  kept  alone,  and  sustained  with  only  bread  and  water.    "Bat  a 


)2aH6n.yin.c.l.  lKdw.VI.alS.  4  A  6  Ph. loid  BL    JI^^Biid9§ plaatU:  lO^etetrntpectudf^^ 

)  ''The  body  at  a nuilefcetar  tbM  not  remain 
B  Um  tree,  but  thoa  ahalt  in  iaj  wIm  bvry '. 
day,  that  the  land  be  not  defiled."  Deat.xzL23. 


(•)  «The  body  at  a  midefiustor  shell  not  remain  eU  nlcht     UUnmei  hamieUia  fvkmmtP  Ff,4^%^  {  U. 
npon  tiM  tree,  but  thoa  ahalt  in  Itny  wIm  bvry  him  that        (fl)  Voet  107. 


At  common  law  every  homicide  is  prima  Jdcie  murder.  The  circumstances  which  may 
juBtify,  excuse,  or  reduce  the  offence  to  manslaughter  must  be  shown  by  the  prisoner. 
Where  the  statutory  offenoe  of  murder  in  the  first  de^ee  exists,  it  is  incumbent  upon 
the  State  or  commonwealth  to  show  by  affirmative  evidence  that  the  crime  belongs  to 
the  higher  grade.  In  T>ther  words,  every  homicide  is  still  prima  fade  murder,  but  not 
murder  in  the  first  degree.  To  constitute  wilful  and  deliberate  killing,  there  must  be  an 
intent  not  merely  to  do  bodily  harm,  but  to  take  life ;  and  that  intent  most  commonly 
appears  by  the  deadly  character  of  the  means  or  weapon.  Where  such  intent  plainly 
appears,  it  is  not  necessary  that  time  should  intervene  to  give  the  offence  the  oharacter 
of  deliberation.   Wharton's  Amer.  Crim.  Law,  490.— Sharswood. 

"  William  Wyatt  was  convicted  before  Ghambre,  J.,  at  Cornwall  Lent  Asaiaes,  1812, 
upon  an  indictment  for  murder.  The  day  of  the  week  on  which  the  trial  took  place  was 
llbursday,  but  by  mistake  it  was  supposed  to  be  Friday ;  and,  in  passing  sentence,  the 
execution  was  directed  to  be  on  the  following  Monday  instead  of  Saturday.  Imme- 
diately after  sentence  the  court  was  adjourned  tiU  the  next  morning ^  without  the  intervention 
of  any  other  business,  and,  the  error  being  discovered  soon  after  the  a<^'oumment,  the 
prisoner  was  directed  to  be  brought  up  at  the  sitting  of  the  court  in  the  morning,  which 
was  accordingly  done ;  and  the  sentenoe  was  given  ^fore  any  other  business  was  entered 
upon,  to  be  executed  on  the  Saturday.  An  order  was  then  made,  pursuant  to  the 
authority  given  by  the  4th  and  7th  sections  of  stat.  25  Geo.  II.  c.  37,  to  stay  the  exe- 
cution ana  relax  the  restraints  imposed  by  the  act,  in  order  to  take  the  opinion  of  the 
judges  UDon  the  following  questions : — Ist.  Whether  the  statute,  so  far  as  it  requires  the 
time  of  the  execution  to  be  expressed  in  pronouncing  the  sentence,  is  not  to  be  con- 
sidered as  directory  only,  without  invalidatmg  the  ju(&nient  when  omitted,  or  prevent- 
inff  the  entry  of  the  proper  judgment  and  record,  specifying  the  time  of  execution.  2d. 
Whether,  supposing  the  specification  of  time  to  be  a  necessary  act  in  pronouncing  sen- 
tence, the  error  was  not  legally  corrected  by  what  was  done  in  open  court  the  next 
morning,  the  court  not  having  proceeded  to  any  other  business  whatever  in  the  inter- 
mediate time.  The  judges,  on  conference,  held  that  the  stat.  25  Geo.  11.  c.  37  is 
directory  only  so  far  as  it  requires  the  time  of  the  execution  to  be  expressed  in  pip- 
nouncing  the  sentence,  and  therefore  the  error  in  this  case  was  rightly  and  legally  cor- 
rected by  the  proceedings  on  the  following  morning,  no  other  business  having  inter- 
vened between  the  conviction  and  pronouncing  sentence.  The  prisoner  was  aoocxdingly 
executed.    2  Bum,  J.  24th  ed.  1044.--Chittt. 

"The  judge,  if  he  thinks  it  advisable,  may  afterwards  direct  the  hanging  in  chains,  by  a 
special  order  to  the  sheriff;  but  it  does  not  form  any  part  of  the  judgment.   Fost.  107.— 
CuBiariAN. 
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power  is  allowed  to  the  judge,  upon  good  and  sufficient  cause;  to  respite  the 
execution  and  relax  the  other  restraints  of  this  act.^ 

By  the  Soman  law,  parricide,  or  the  murder  of  one's  parents  or  children,  was 
punished  in  a  much  severer  manner  than  any  other  kind  of  homicide.  After 
being  scourged,  the  delinquents  were  sewed  up  in  a  leathern  sack  with  a  live 
dog,  a  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  sea  (r)  Solon,  it  is  true, 
in  tiis  laws,  made  none  against  parricide,  apprehending  it  impossihle  that  any 
one  should  be  guilty  of  so  unnatural  a  barbarity.(5)  And  the  Persians,  accord- 
ing to  Herodotus,  entertained  the  same  notion  when  they  adjudged  all  persons 
who  killed  their  reputed  parents  to  be  bastards.  And  upon  some  such  reason 
as  this  we  must  account  for  *the  omission  of  an  exemplary  punishment  r*203 
for  this  crime  in  our  English  laws,  which  treat  it  no  otherwise  than  as  ^ 
simple  murder,  unless  the  child  was  also  the  servant  of  his  parent.("0 

For,  though  the  breach  of  natural  relation  is  unobserved,  yet  tne  breach  of 
civil  or  ecclesiastical  connections,  when  coupled  witli  murder,  denominates  it  a 
new  offence,  no  less  than  a  species  of  treason,  called  parva  proditiOj  ov  petit  trea- 
son, which,  however,  is  nothmg  else  but  an  aggravated  de^ee  of  murder  j(u) 
altnough,  on  account  of  the  violation  of  private  allegiance,  it  is  stigmatized  as 
an  inferior  species  of  treason. (t?)  And  thus,  in  the  antient  Gothic  constitutions, 
we  find  the  breach  both  of  natural  and  civil  relations  ranked  in  the  same  class 
with  crimes  against  the  state  and  the  sovereign. (u?) 

Petit  treason,**  according  to  the  statute  25  Edw.  III.  c.  2,  may  happen  three 
ways :  by  a  servant  killing  his  master,  a  wife  her  husband,  or  an  ecclesiastical 

Serson  (either  secular  or  regular)  his  superior,  to  whom  he  owes  faith  and  obe- 
ience.  A  servant  who  kills  his  master,  whom  he  has  left,  upon  a  grudge  con- 
ceived against  him  during  his  service,  is  guilty  of  petit  treason;  for  the  traitorous 
intention  was  hatched  while  the  relation  subsisted  between  them,  and  this  is 
only  an  execution  of  that  intention.(x)  So,  if  a  wife  be  divorced  a  mensa  et  thoroj 
still  the  vinculum  matrimonii  subsists;  and  if  she  kills  such  divorced  husband  she 
is  a  traitre88.(y)  And  a  clerffjanan  is  understood  to  owe  canonical  obedience 
to  the  bishop  who  ordained  mm,  to  him  in  whose  diocese  he  is  beneficed,  and 
also  to  the  metropolitan  of  such  su&asan  or  diocesan  bishop;  and,  therefore,  to 
kill  any  of  these  is  petit  treason.(j)  As  to  the  rest,  whatever  has  been  said,  or 
remains  to  be  observed  hereafter,  with  respect  to  wilful  murder,  is  also  appli- 


cable to  the  crime  of  petit  treason,  which  is  no  other  than  murder  in  *its 
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most  odious  de^ee,  except  that  the  trial  shall  be  as  in  cases  of  high  trea- 
son, before  the  improvements  therein  made  by  the  statutes  of  William  Ill.(a) 
But  a  person  indicted  of  petit  treason  may  be  acquitted  thereof  and  found 
guilty  of  manslaughter  or  murder  ;(6)  and  in  such  case  it  should  seem  that  tWQ 
witnesses  are  not  necessary,  as  in  case  of  petit  treason  they  are."  Which  crime 
is  also  distinguished  from  murder  in  its  punishment. 

(•)  i/.  41, 0,  9.  u«)ra,(etvioeoena,)«erv<k<n<loBi<noi,atrfeMa»a5Aoiii<w 

Mc{e.pr«>&BaKt<),|26.  in  9emd  ipmm.'*   Stiernh.  tie  ^i^  GWA.  f.  8,  c  8. 
(^  1  HaL  P.  a  880.  (•)  1  Hawk.  P.  C.  89.   IHaLP.aSSO. 

(•)  Potter,  107, 824, 886.  (y)  1  H«L  P.  a  881. 

(*)8esiMm7ft.  M  Hiid. 

(•)  **  Oimtem  grmittima  cetuetur  vU  fkcht  ab  iHCoUi  in        (■)  Post  887. 
,palrum,  mMtUit  in  regem,  Uberit  in  pareniet,  maHtU  in        Q)  Poster,  106.  1  Hal.  P.  0. 878.  2  HaL  P.  a  184 

*The  Stat  25  Qeo.  II.  c.  37  was  repealed,  but  re-enacted,  in  almost  all  its  provisions, 
bv  Stat  9  Geo.  IV.  o.  31.  By  stat.  2AZW,  IV.  c.  75,  a,  16,  however,  the  enactment  of 
this  last  statute  as  to  dissection  is  repealed,  and  the  court  must  direct  that  the  prisoner 
shall  be  either  hung  in  chains  or  buried  within  the  precincts  of  the  prison.  But,  by 
Stat.  4  &  5  W.  IV.  o.  26,  s.  1,  so  muoh  of  the  stat.  2  &  3  W.  IV.  o.  75,  s.  16  as  authorizes 
the  hanging  the  body  of  a  murderer  in  chains  is  repealed ;  and,  by  stat.  6  &  7  W.  IV.  c. 
3(L^e  enactment  as  to  the  time  of  execution  is  sJso  repealed,  and  sentence  may  be  pro- 
nounced as  in  other  capital  offences.  And  under  this  last  statute  sentence  of  death  may 
be  recorded. — Stswabt.  , 

"  The  distinction  between  petit  treason  and  murder  is  now  entirely  abolished.  9  G  eo. 
IV.  c.  31,  8.  2.— Stjbwart. 

"^  It  has  been  determined  that  a  person  indicted  for  petit  treason  may  upon  the  evi* 
dence  of  one  witness  be  convicted  of  murder,  though  acquitted  of  the  petit  treason. 
Badboume's  case,  Leach,  363. — Christian. 
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The  punishment  of  petit  treason  in  a  man  is,  to  be  drawn  and  hanged,  and  in 
a  woman  to  be  drawn  and  burned  ;(c)  the  idea  of  which  latter  punishment  seems 
to  have  been  handed  down  to  us  by  the  laws  of  the  antient  Druids,  which  con- 
demned a  woman  to  be  burned  for  murdering  her  husband,(rf)  and  it  is  now  the 
usual  punishment  for  all  sorts  of  treasons  committed  by  those  of  the  female 
Bex.(e)"  Persons  guilty  of  petit  treason  were  first  debarred  the  benefit  of 
clergy  by  statute  12  Hen.  Vll.  c.  7,  which  has  been  since  extended  to  their 
aiders,  abettors)  and  counsellors,  by  statute  23  Hen.  VIII.  c.  1  and  4  &  5  P. 
and  M.  c.  4. 


CPAPTER  XV. 

OF  OFFENCES  AGAINST  THE  PEESONS  OF  INDIVIDUALS. 

♦2051        *Having  in  the  preceding  chapter  considered  the  principal  crime  or 
J    public  wrong  that  can  be  committed  against  a  private  subject,  namely, 
by  destroying  his  life,  I  proceed  now  to  inquire  into  such  other  crimes  and  mis- 
demeanours as  more  peculiarly  affect  the  secui'ity  of  his  person  while  living. 

Of  these  some  are  felonies,  and  in  their  nature  capital;  others  are  simple  mis- 
demeanours, and  punishable  with  a  lighter  animadversion.  Of  the  felonies,  the 
first  is  that  of  mayhem, 

1.  Mayhem,  viayliemium,  was  in  part  considered,  in  the  preceding  book,(a)  as 
a  civil  injury;  but  it  is  also  looked  upon  in  a  criminal  lignt  by  the  law,  being 
an  atrocious  breach  of  the  king's  peace,  and  an  offence  tending  to  deprive  him 
of  the  aid  and  assistance  of  his  subjects.  For  mayhem  is  properly  defined  to 
be,  as  we  may  remember,  the  violently  depriving  another  of  the  use  of  such  of 
his  members  as  may  render  him  the  less  aole,  in  fighting,  either  to  defend  him- 
self or  to  annoy  his  adversary.(6)  And,  therefore,  the  cutting  off  or  disabling 
or  weakening  a  man's  hand  or  finger,  or  striking  out  his  eye  or  foretooth,  or 
depriving  him  of  those  parts  the  loss  of  which  in  all  animals  abates  their  courage, 
are  held  to  be  mayhems.  But  the  cutting  off  his  ear  or  nose,  or  the  like,  are 
not  held  to  be  mayhems  at  common  law,  because  they  do  not  weaken  but  only 
disfigure  him. 

*2061  *^^  *^®  antient  law  of  England,  he  that  maimed  any  man  whereby 
J  he  lost  any  part  of  his  body  was  sentenced  to  lose  the  like  part,  menibrvm 
pro  membro;(c)  which  is  still  the  law  in  Sweden.(d)  But  this  went  afterwards 
out  of  use,  partly  because  the  law  of  retaliation,  as  was  formerly  Bhown,(d)  is 
at  best  an  inadequate  rule  of  punishment,  and  partly  because  upon  a  repetition 
of  the  offence  the  punishment  could  not  be  repeated..  So  that,  oy  the  common 
law  as  it  for  a  long  time  stood,  mayhem  was  only  punishable  with  fine  and 
imprisonment^/)  unless  perhaps  the  offence  of  mayhem  by  castration,  which 
all  our  old  writers  held  to  be  felony:  ^*et  sequitur  aliquando  pcena  capitaHSj  oU- 

(•)  1  Hal.  p.  C.  382.  8  Inst  811.  meateratOUahametesmembf^mtideamperdralefim 

CO  Omar  de  BdL  GaO.  {.  6^  a  18.  b  Mie  m<y»  par  jvgemmt^  oonm  le  mtmbn  tfpwrf  «fc  mu% 

(•)  See  page  93.  tnnam.  Brit.  e.  2ft. 

(«)  See  book  U.  page  121.  (^  Stlemb.  <fo  >ire  AMon.  L  8,  <.  8. 

(»)  Brltt.  {.  1,  c.  25.   1  Hawk.  P.  0.  HI.  (•)  See  page  12. 

(•)  8  Inst.  118.    M^  ri  la  pUynU  aoU  JbUe  d$  Jhnme  ^)1  HawL  P.  0. 112. 

**  By  the  30  Geo.  III.  c.  48,  women  shall  no  longer  be  sentenced  to  be  burned ;  but  in 
all  cases  of  high  and  petit  treason  they  shall  be  condemned  to  be  drawn  and  han^ ; 
and  in  petit  treason  they  shall  be  subject  besides  to  the  same  judgment  with  regaid  to 
dissection  and  the  time  of  execution  as  is  directed  by  the  25  Geo.  II.  c.  37  in  cases  of 
murder.  Soon  after  the  passing  of  the  25  Geo.  II.  c.  37,  the  majority  of  the  judeei 
agreed  that  in  the  case  of  men  convicted  of  petit  treason  the  judgment  introdnced  or 
tiiat  statute  should  be  added  to  the  common-laW  judgment  for  petit  treason.  Fost  107 
-Christian. 
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quando  perpetuum  exiliuniy  cum  omnium  bonorum  ademptione"(g^  And  this  although 
the  mayhem  was  committed  upon  the  highest  provocation. (A) 

But  subsequent  statutes  have  put  the  crime  and  punishment  of  mayhem  more 
out  of  doubt.  For,  first,  by  statute  5  Hen.  IV.  c.  5,  to  remedy  a  mischief  that 
then  prevailed  of  beating,  wounding,  or* robbing  a  man  and  then  cutting  out 
his  tongue  or  putting  out  his  eyes  to  prevent  him  from  being  an  evidence  against 
them,  this  offence  is  declared  to  be  felony,  if  done  of  malice  prepense ;  that  is, 
as  Sir  Edward  Co'ke(i)  exnlains  it,  voluntarily  and  of  set  purpose,  though  done 
upon  a  sudden  occasion.  Next  in  order  of  time  is  the  statute  37  Hen.  YIII.  c.  6, 
which  directs  that  if  a  man  shall  maliciously  and  unlawfully  cut  off  the  r*207 
ear  of  any  of  the  *king's  subjects,  he  shall  not  only  forfeit  treble  damages.  *■ 
to  the  party  ^eved,  to  be  recovered  by  action  of  trespass  at  common  law  as  a 
civil  satisfaction,  but  also  lOL  by  way  or  fine  to  the  king,  which  was  his  criminal 
amercement.  The  last  statute,  but  by  far  the  most  severe  and  effectual  of  all, 
is  that  of  22  &  28  Car.  II.  c*  1,  called  the  Coventry  act,  being  occasioned  by  an 
assault  on  Sir  John  Coventry  in  the  street,  and  slitting  his  nose,  in  revenge  (as 
was  supposed)  for  some  obnoxious  words  uttered  by  him  in  parliament.  By 
this  statute  it  is  enacted  that  if  any  person  shall  of  malice  aforethought  and  by 
lying  in  wait  unlawfidly  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the 
nose,  cut  off  a  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member,  of  any  other 
person,  unth  intent  to  maim  or  disfigure  him,  such  person,  his  counsellors,  aiders, 
and  abettors,  shall  be  guilty  of  felony  without  benefit  of  clergy. (^)^ 

Thus  much  for  the  felony  of  mayhem :  to  which  may  be  added  the  offence  of 

(y)  Bract  tol.  14i.  which  fhey  wore  therefore  indicted.    And  Coke,  who  wee  a 

(*)  Sir  Edward  Coke  (8  Inst.  82)  has  traoacrlbed  a  record  diagraoe  to  the  profbMion  of  the  law,  had  the  elTh)Dtery  to 

of  Henry  the  Third's  time,  (Claia.  18  Hen.  III.  m.  0,)  by  rest  his  defence  upon  this  point, — that  the  assault  was  not 

whjcli  a  gentleman  of  Someivetshire  and  his  wife  appear  to  committed  with  an  intent  to  disfigure,  but  with  an  Intent  to 

bare  been  apprehended  and  committed  to  prison,  being  murder,  and  therofure  not  i^ithin  the  st^itute.   But  the  court 

indicted  Ibr  dealing  thus  with  John  the  monk,  who  was  held  that  if  a  man  attacks  another  to  murder  him  with  such 

caught  In  adultery  whh  the  wife.  an  instrument  as  a  hedge-bill,  which  cannot  but  endanger 

(<)  3  Inst.  62.  the  disfiguring  hfm,  and  in  such  attack  hi^pcns  not  to  kill 

(*)  On  this  statute  Mr.  Ooke,  a  gentleman  of  Suffolk,  and  but  only  to  disfigure  him,  he  may  be  indicted  on  this 

one  Woodbnm,  a  labourer,  were  indicted  in  1722, — Coke  for  statute;  and  it  shall  be  left  to  the  jury  to  determine  whether 

hiring  and  abetting  Woodbum,  and  Woodbum  for  the  actual  it  were  not  a  design  to  murder  by  disfiguring,  and  oonse- 

fect  of  slitting  the  nose  of  Mr.  Crispe,  Colie's  brother-in-law.  qucntly  a  malicious  intent  to  disfigure  as  well  us  to  murder. 

Tiuf  caee  was  somewhat  singular.    The  murder  of  Crispe  Accordingly  the  jury  found  thi*m  guilty  of  such  previous 

was  intended,  and  he  was  left  for  dead,  being  terribly  intent  to  disfigure  in  order  to  efliact  the  principal  intent  to 

backed  and  disfigured  with  a  hedge-bill;  but  he  rocoyored.  murder,  and  they  were  both  qondemned  uid  executed. 

Now,  the  Iwre  intent  to  murder  is  no  felony ;  but  to  disfigure  State  TriaJs,  tL  212. 
with  an  intent  to  disfigure  is  made  so  by  this  statute, — on 

^  These  statutes  are  now  all  repealed.  "  So  much  of  the  5  Hen.  IV.  c.  5  as  relates  to 
catting  the  tongues  or  putting  out  the  eyes  of  any  of  the  king's  liege  people,  and  to  any 
assault  upon  the  servant  of  a  knight  of  the  shire  in  parliament,"  by  the  9  Geo.  IV.  c.  31 ; 
the  37  Hen.  VIII.  c.  6  wholly,  by  the  7  &  8  Geo.  IV.  c.  27 ;  and  the  22  &  23  Geo.  II. 
c.  1  wholly,  by  the  9  Geo.  IV.  c.  31 ;  and  the  old  law  with  respect  to  mayhem  is  now 
merged  in  the  last-mentioned  statute,  sects.  11  and  12  of  which  provide  ample  remedies 
for  that  offence.  There  are,  however,  two  species  of  maiming  not  included  in  the  9 
Geo.  IV.  c.  31,  it  having  been  previously  found  necessary  to  make  them  the  subjects  of 
distinct  enactments, — namely,  ii\juries  done  to  the  persons  of  individuals  by  means  of 
wanton  or  furious  driving,  and  by  means  of  spring-guns  and  man-traps. 

By  the  1  Geo.  IV.  c.  4,  it  is  enacted  that  if  any  person  whatever  shall  be  mcamed  or 
otherv^ae  injwred  by  reason  of  the  wanton  and  furious  driving  or  racing,  or  by  the  wilfid 
misconduct  of  any  coachman  or  other  person  having  the  charge  of  any  stage-coach  or 
public  carriage,  such  wanton  or  furious  driving  or  racing,  or  wilful  misconduct,  of  such 
coachman  or  other  person,  shall  be,  and  the  same  is  thereby  declared  to  be,  a  misde- 
meanour, and  punisnable  as  such  by  fine  or  imprisonment.  Proviso,  not  to  extend  to 
hackney-coaches  drawn  by  two  horses  only  and  not  plying  for  hire  as  stage-coaches. 
This,  it  will  be  observed,  applies  only  to  cases  where  some  ii^jury  short  of  death  is 
inflicted.  Where  death  ensues  from  the  negligence  or  misconduct,  of  such  persons,  the 
offence  amounts  either  to  murder  or  manslaughter.    See  Rex  vs.  Walker,  1  C.  &  P.  320. 

By  the  7  &  8  Geo.  IV.  c.  18,  s.  1,  it  is  enacted  that  if  any  person  shall  set  or  place,  or 
eause  to  be  set  or  placed,  any  spring-gun,  mai^trap,  or  other  engine  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same,  or  whereby 
the  same,  may  destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser,  or  other  person 
coming  in  contact  therewith,  the  person  so  setting  or  placing,  or  causing  to  be  so  set  or 

g laced,  such  gun,  trap,  or  engine  as  aforesaid,  shall  be  guilty  of  a  misdemeanour.— 
ifllTTT. 
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wilfblly  aijd  maliciously  shooting  at  any  person  in  any  dwelling-house  or  other 
place ;  an  offence  of  which  the  probable  consequence  may  be  either  killing  or 
*2081  ^^^^^Qg.  ^^™-  ^his,  though  no  such  evil  consequence  ^ensues,  is  made 
J  felony  without  benefit  of  clergy  by  statute  9  Geo.  I.  c.  22;  and  therenpon 
one  Arnold  was  convicted  in  1723  for  shooting  at  lord  Onslow,  but,  being  half 
a  madman,  was  never  executed,  but  confined  in  prison,  where  he  died  about 
thirty  years  after.' 

II.  The  second  offence,  more  immediately  affecting  the  personal  seeurity  of 
individuals,  relates  to  the  female  j)art  of  his  majesty's  subjects;  being  that  of 
their  forcible  abduction  and  marriage;  which  is  vulgarly  called  stealing  an  heiress. 
For,  by  statute  3  Hen.  VII.  c.  2,  it  is  enacted  that  if  any  person  shall  for  lucre 
take  aniy  woman,  being  maid,  widow,  or  wife,  and  having  substance  either  in 
goods  or  lands,  being  heir-apparent  to  her  ancestors,  contrary  to  her  will,  and 
afterwards  she  be  married  to  such  misdoer,  or  by  his  consent  to  another,  or  de- 
filed ;  such  person,  his  procurers  and  abettors,  and*  such  as  knowingly  receive 
such  woman,  shall  be  deemed  principal  felons ;  and,  by  statute  30  Eliz.  c.  9,  the 
benefit  of  clergy  is  taken  away  from  all  such  felons,  who  shall  be  prinoipalBi 
procurers,  or  accessories  before  the  fact.' 

In  the  construction  of  this  statute  it  hath  been  determined, — 1.  That  the  in- 
dictment must  allege  that  the  taking  was  for  lucre ;  for  such  are  the  words  of 
the  statute.  0  2.  In  order  to  show  this,  it  must  appear  that  the  woman  hai 
substance,  eitner  real  or  personal,  or  is  an  heir-apparent.(m)  3.  It  must  appear 
that  she  was  taken  away  against  her  wilL  4.  It  must  also  appear  that  she 
WAS  afterwards  married  or  defiled.  And  though  possibly  the  marriage  or  de- 
filement might  be  by  her  subsequent  consent,  being  won  thereto  by  latterieB 
after  the  taking,  yet  this  is  felony,  if  the  first  taking  were  against  her  wUl  ;(n)* 


r-: 


1  Hawk.  P.  G.  110.  (•)  1  HaL  P.  0. 800. 

[«)lHal.P.C.6flO.    1  Hawk.  P.  a  100. 


'  All  the  previous  statutes  were  repealed,  so  far  as  they  extended  to  offences  relating 
to  the  person,  by  statute  1  Vict,  c  85,  by  s.  2  of  which  the  administering  poison,  or  stab- 
bing, cutting,  or  wounding,  or  causing  bodily  iiyury  to,  any  person  dangerous  to  life,  with 
intent  to  commit  murder,  is  felony  punishable  with  death ;  and  the  following  crimes  are 
felony  punishable  with  transportation  for  life  or  fifteen  years, — and  now  to  penal  servi- 
tude, or  imprisonment  for  three  years, — ^viz.,  the  attempting  to  administer  poison,  Ac. 
or  shooting  at  any  person,  or  drawing  a  trigger  or  attempting  to  discharge  loaded  arms 
a^  any  person,  or  to  drown,  suffocate,  or  strangle,  with  intent  to  murder,  thoujzh  no 
bodily  injury  be  effected,  (s.  3;)  the  attempting  by  any  such  means  to  maim,  disfigure, 
or  disable  any  person,  (s.  5 ;)  the  sending  explosive  substances,  or  throwing  destructiye 
matter,  with  intent  to  harm,  maim,  or  disfigure  any  person,  (s.  5  *,)  and  the  trying  to 
procure  abortion  by  poison  or  otherwise.  S.  6.  And  the  malicious  stabbing  or  woundinff 
any  person,  without  the  intent  to  murder,  is  a  misdemeanour.  14  &  15  Vict.  c.  19.  Ana 
now  also,  by  stat  9  &  10  Vict.  c.  25,  any  mayhem  occasioned  by  malioiouisly  causing  gup- 
powder  or  other  substance  to  explode,  or  the  causing  or  delivering  to,  or  causing  to  be 
taken  by,  any  person  any  dangerous  thing,  or  the  casting  at  or  applying  to  any  person 
any  corrosive  miid  or  dangerous  substance  with  intent  to  maim,  is  a  felony,  and  punish- 
able with  transportation  for  life,  or  for  any  term  not  exceeding  three  years,  with  or  with- 
out hard  labour  and  solitary  confinement.  Also  the  administering  chloroform,  laudanum, 
or  other  stupefying  drug,  with  intent  to  enable  the  offender  to  oommit  a  felony,  is  a 
felony  itself,  and  punishable  with  transportation  for  life  or  not  lees  than  seven  years,  or 
imprisonment  for  three  years,  (14  &  15  Vict  c.  19,  s.  3,)  and  now  with  penal  servitude. 
16  &  17  Vict.  c.  99.— Stewart. 

'  These  statutes  are  both  wholly  repealed,  by  the  9  Geo.  IV.  c.  31,  by  seot.  19  of  which 
it  is  enacted  that  where  any  woman  shall  have  any  interest,  whether  legal  or  equitable, 
present  or  future,  absolute,  conditional,  or  contingent,  in  any  real  or  personal  estate,  or 
shall  be  on  heiress  presumptive,  or  next  of  kin  to  any  one  having  such  interest^— if  any 
person  shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against  her  will, 
with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be  married  or  defiled  by  any  other 
person,  every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such 
offender,  shall  be  guilty  of  felony,  and,  beinff  convicted  thereof,  shall  be  liable  to  bo 
transported  for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned,  with 
r*"  without  hard  labour,  for  any  term  not  exceeding  four  years. — Chitty. 

*  But  if  the  forcible  abduction  is  confined  to  one  county,  and  the  marriage  be  solemn- 
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and  so  vice  versa,  if  the  woman  be  originally  taken  awaj  by  her  own  coneent, 
vet  if  she  afterwards  refuse  to  continue  with  the  offender^  and  be  forced  againBt 
her  will,  she  may  from  that  time  as  properly  "^be  said  to  be  taken  against  p  4^209 
her^will  as  if  she  never  had  given  any  consent  at  all ;  for  till  the  force  ^ 
was*  put  upon  her  she  was  in  her  own  power.(o)  It  is  held  that  a  woman  thus 
taken  away  and  married  may  be  sworn  and  give  evidence  against  the  offender, 
though  he  is  her  husband  de  facto,  contrary  to  the  general  rule  of  law,  because 
he  is  no  husband  de  jure,  m  case  the  actual  marriage  was  also  against  her 
will.(j>)  In  cases  indeed  where  the  actual  marriage  is  good  by  the  consent  of 
the  inveigled  woman  obtained  after  her  forcible  abduction,  Sir  Matthew  Hale 
sterns  to  question  how  far  her  evidence  should  be  allowed ;  but  other  author- 
itie8(^)  seem  to  agree  that  it  should  even  then  be  admitted  -,  esteeming  it  ab- 
surd that  the  offender  should  thus  take  advantage  of  his  own  wrong,  and  that 
the  very  act  of  marriage,  which  is  a  principal  ingredient  of  his  crime,  should 
(by  a  forced  construction  of  law)  be  made  use  of  to  stop  the  mouth  of  the  most 
material  witness  against  him.^ 

An  inferior  degree  of  the  same  kind  of  offence,  but  not  attended  with  force, 
is  punished  by  l£e, statutes  4  &  5  Ph.  and  Mar.  c.  8,  which  enacts  that  if  any 
person  above  the  a^e  of  fourteen  unlawfully  shall  convey  or  take  away  any 
woman  child  unmamed,  (which  is  held(r)  to  extend  to  bastards  as  well  as  to 
legitimate  children,)  within  the  a,se  of  sixteen  years,  from  the  possession  and 
against  the  will  of  the  father,  mother,  ^ardians,  or  governors,  he  shall  be  im 
prisoned  two  years,  01  fined  at  the  discretion  of  the  justices;  and  if  he  de- 
flowers such  maid  or  woman  child,  or  without  the  consent  of  parents  contracts 
matrimony  with  her,  A^  shall  be  imprisoned  five  years,  or  fined  at  the  discretion 
of  the  justices,  and  8?ie  shall  forfeit  all  her  lands  to  her  next  of  kin  during  the 
life  of  her  said  husband.*    So  that  as  these  stolen  marriages)  under  the  age  of 

(•)  1  Hawk.  p.  0.  no.  (f )  Cro.  Car.  488.  8Keb.l98.   State  Trials,  t.  465. 

iP)  1  Hal.  P.  G.  661.  (r)  Stra.  1162. 

ized  by  consent  in  another,  the  defendant  cannot  be  indicted  in  either,  though  had  the 
force  been  continued  into  the  county  where  the  marriage  took  place,  no  Bubsequent 
consent  would  avail.  Gro.  Car.  488.  Hob.  183.  Hawk.  b.  ii.  c.  25,  s.  40.  1  Russ.  820, 
821.  1  East,  P.  C.  453.  Where  the  female  is  under  no  restraint  at  the  time  of  marriage, 
those  who  are  present,  but  who  are  ignorant  of  the  previous  circumstances,  will  not 
share  in  the  guilt  of  the  abduction.  Cro.  Car.  489,  493.  As  to  accessories  after  the  fact, 
see  1  East,  P.  C.  453.    3  Chitt.  Crim.  L.  818.-^Chitty. 

•  It  seems  to  be  well  agreed,  and  indeed  to  be  beyond  all  doubt,  that  where  a  woman 
is  taken  away  €md  married  by  force  she  is  a  competent  witness  against  her  husband  on  an 
indictment  for  that  offence.  See  Phil.  £v.  3d  ed.  70,  and  the  authorities  there  cited. 
But  the  proposition  that  where  she  consents  to  the  marriage  after  a  forcible  abduction 
her  evidence  is  equally  admissible,  seems  to  admit  of  some  doubt.  In  the  last  case  of 
this  kind  (Wakefield's |  both  the  abduction  and  the  marriage  were  in  fact  voluntary,  the 
lady's  consent  to  both  naving  been  obtained  by  fraud ;  but  it  was  held  that  the  fraud  in 
law  amounted  to  force,  and  the  lady  was  upon  that  ground,  it  is  conceived,  admitted  as 
a  witness  against  the  husband.  A  doubt  afterwards  arose  whether  the  marriage  in  that 
case  was  valid  or  not,  which  led  to  the  bringing  in  a  bill  to  annul  it,  though  the  prevail- 
ing opinion  amonff  the  profession  seemed  to  be  that  the  marriage  was  ipso  facto  void,  as  fk 
marriage  procured  by  rorce :  in  which  view  of  the  case,  the  admission  of  the  wife's  evi- 
dence would  nob  be  an  authority  upon  the  question  one  way  or  the  other.  One  account 
of  that  trial  states  that  Hullock,  B.,  declared  .that,  even  assuming  the  marriage  to  be 
valid,  he  would  admit  the  wife's  evidence,  for  there  were  cases  in  which  the  evidence  of 
wives  was  admissible  against  their  husbands,  and  he  considered  that  to  be  one  of  them. 
And,  upon  the  principle  that  a  woman  may  give  evidence  against  her  husband  in  the 
case  of  a  personal  wrong  done  to  herself,  it  does  seem  that  the  wife  would  be  a  compe- 
tent witness  in  a  prosecution  for  abduction,  even  though  the  marriage  was  valid. — 
Chitts'. 

*This  act  of  4&  5  P.  and  M.  c.  8  is  wholly  repealed  by  the  9  Geo.  lY.  c.  31;  sect.  20  of 
which  enacts,  that  if  any  person  shall  unlaw^lly  take,  or  cause  to  be  ttUcen,  any  unma^ 
ried  girl,  being  under  the  age  of  sixteen  years,  out  of  the  possession  and  against  the  will 
of  her  father  or  mother  or  any  other  person  having  the  lawful  care  or  charge  of  her, 
every  such  offender  shall  be  ^ilty  of  a  misdemeanour,  and,  being  convicted  thereof,  bhaii 
be  liable  to  suffer  such  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  court 

in 
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sixteen,  w^ere  usually  upon  mercenary  views,  this  act,  besides  punishing  th« 

seducer,  wisely  removed  the  temptation.    But  this  latter  part  of  the  act  is  now 

*210 1    ^^'^^^^'^^  *almo8t  useless  by  provisions  of  a  very  different  kind,  which 

J     make  the  marriage  totally  void,(s)  in  the  statute  26  Geo.  II.  c.  33.' 

III.  A  third  offence,  against  the  female  part  also  of  his  majesty's  subjects,  but 
attended  with  greater  aggravation  than  that  of  forcible  marriage^  is  the  crime 
of  rape,  raptus  mulierumj  or  the  carnal  knowledge  of  a  woman  forcibly  and 
against  her  will.  This,  by  the  Jewish  law,(f)  was  punished  with  death  in  case 
the  damsel  was  betrothed  to  another  man ;  and  in  case  she  was  not  betrothed, 
then  a  heayv  fine  of  fifty  shekels  was  to  be  paid  to  the  damsel's  &ther,  and  she 
was  to  be  the  wife  of  the  ravisher  all  the  days  of  his  life,  without  that  power 
of  divorce  which  was  in  general  permitted  by  the  Mosaic  law. 

The  civil  law(u)  punisnes  the  crime  of  ravishment  with  death  and  confisca- 
tion of  goods ;  under  which  it  includes  both  the  oflfence  of  forcible  abduction, 
or  taking  away  a  woman  from  her  friends,  *of  whreh  we  last  spoke ;  and  also 
the  present  offence  of  forcibly  dishonouring  them ;  either  of  which  without  the 
other  is  in  that  law  sufficient  to  constitute  a  capital  crime.  Also,  the  stealing 
away  a  woman  from  her  parents  or  guardians,  and  debauching  her,  is  equally 
penal  by  the  emperor's  edict,  whether  she  consent  or  is  forced:  "sice  volentibuSf 
sive  noUntihus  mulieribtis,  tale  facinus  fuerit  perpetratum"  And  this, in  order  to 
take  away  from  women  every  opportunity  of  offending  in  this  way ;  whom 
the  Eoman  law  supposes  never  to  go  astray  without  the  seduction  and  art  of 
the  other  sex :  and  therefore,  by  restraining  and  making  so  highly  penal  the 
solicitations  of  the  men,  they  meant  to  secure  effectually  the  nonour  of  the 
women.  "  Si  enim  ipsi  raptores  metu,  vd  atrocitate  pcsnce,  ab  hujusmodi  facinort  se 
temperaverintj  nuUi  muUeriy  sive  volenti,  sive  nolerUiy  peccandi  locus  relinquetur ; 
quia  hoc  ipsurn  velle  mulierum,  ab  insidiis  nequissimi  hontinis,  qui  meditatur  ra- 
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pinam,  inducitur.    *Nisi  etenim  earn  solicitaverit,  nisi  odiosis  artibus  circum- 

venerit,  non  faciei  earn  vdle  in  tantum  dedecus  sese  prodere,"    But  our 

English  law  does  not  entertain  quite  such  sublime  ideas  of  the  honour  of  either 

•  sez  as  to  lay  the  blame  of  a  mutual  fault  upon  one  of  the  transgressors  only; 

and  therefore  makes  it  a  necessary  ingredient  in  the  crime  of  rape  that  it  must 

be  against  the  woman's  will. 

Eape  was  punished  by  the  Saxon  laws,  particularly  those  of  king  Athel- 
stan,(u))  with  death ;  which  was  also  agreeable  to  the  old  Gothic  or  Scandi- 
navian constitution.(a;^  But  this  was  aS.erwards  thought  too  hard;  and  in  its 
stead  another  severe  out  not  capital  punishment  was  mflicted  bv  William  the 
Conqueror,  viz.,  castration  and  loss  of  eyes  ;(y)  which  continued  till  after  Bracton 
wrote,  in  the  reign  of  feenry  the  Third.  But,  in  order  to  prevent  malicious 
accusations,  it  was  then  the  law  (and,  it  seems,  still  continues  to  be  so  in  appeals 
of  rape)(2)  that  the  woman  should  immediately  after,  ^^dum  recens  fuerit  rndS' 

'  (•}  See  book  i.  paffe487,  Ac.  (•)  Stiernh.  de  jure  Sueon,  L  3)  o.  8. 

(<)  Dent.  zxiL  26.  (yj  LL.  OuB.  Omg.  c  19. 

(•)  Cbd.  0,  tit.  13.  (•)  1  HftL  P.  a  610. 
(«)  Bracton,  1. 8, 0.28. 

shall  award.    This  clause  was  firamed  for  the  purpose  of  meeting  such  a  case  as  that  of 
Wakefield. — Chitty. 

^  Such  a  marriage,  if  voluntary  on  the  part  of  the  female,  that  is,  not  procured  by  force 
or  fraud,  would  not  now  be  void, — ^it  having  been  held,,  after  much  doubt  entertained 
upon  the  point  among  the  profession,  (see  Doe  vs.  Price,  1  M.  &  B.  683,)  that  the  4  Geo. 
I Y .  c.  76  legalizes  marriages  which  would  otherwise  have  been  void,  under  the  26  Geo. 
II.  c.  33,  on  account  of  the  minority  of  the  parties  and  the  non-consent  of  parents.  See 
Bex  vs.  Birmingham,  2  M.  &  R.,  8  B.  &  0. 29,  and  the  judgment  of  lord  Tenterdm  therein. 
The  new  act,  however,  provides  (sect.  23)  that  if  any  valia  marriage  solemnized  by  license 
shall  be  procured  by  a  party  to  such  marriage  to  be  solemnized  between  persons  one  or 
both  of  t^hom  shall  be  under  age,  by  meanB  of  false  swearing  to  any  matter  to  which  such 
party  is  required  personally  to  depose,  all  the  property  accruing  m>m  the  marriage  shall 
be  forfeitea,  and  shall  be  securea  for  the  benefit  of  the  innocent  party  or  the  issue  ^  ih» 
marriage.  The  latter  words  clearly  show  the  intention  of  the  legislature  not  to  render  the 
marriage  void;  for  the 'words  ''issue  of  the  marriage"  in  an  Act  of  Parliament  must 
mean  laic/ul  issue,  which  they  could  not  be  if  the  marriage  was  void. — Cainr. 
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ficiumy*  ^o  to  the  next  town,  and  there  make  discovery  to  some  crodiole  person 
of  the  injury  she  has  sufforod,  and  afterwards  should  acquaint  the  high  con- 
stable of  the  hundred,  the  coroners,  and  the  sheriff  with  the  outraffe.(a)  This 
seems  to  correspond  in  some  degree  with  the  laws  of  Scotland  and  Aragon,(6) 
Tvhich  require  that  complaint  must  be  made  within  twenty-four  hours;  though 
afterwards,  by  statute  Westm.  1,  c.  13,  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limitation  fixed ;  for  as 
*t  is  usually  now  punished  by  indictmeni  at  the  suit  of  the  king,  the  maxim  of 
la-w  takes  place  that  nullum  tempus  occurrit  regi;  but  the  jury  will  rarely  give 
credit  to  a  stale  complaint.  During  the  former  period  also  it  was  held  for 
law(c)  that  the  woman  (by  consent  of  the  judge  and  her  parents)  might  redeem 
the  offender  from  the  execution  of  his  sentence  by  accepting  him  for  her  hus- 
band, if  he  also  was  willing  to  agree  to  the  exchange,  but  not  otherwise. 

*In  the  3  Bdw.  I.,  by  the  statute  Westm.  1,  c.  13,  the  punishment  of  r^oio 
rape  was  much  mitigated;  the  offefice  itself  of  ravishing  a  damsel  within  *■ 
SLgGy  (that  is,  ttoelve  years  old,)  either  with  her  consent  or  without,  or  of  any  other 
woman  against  her  will,  being  reduced  to  a  trespass,  if  not  prosecuted  by  appeal 
w^ithin  forty  days,  and  subjecting  the  offender  only  to  two  years'  imprisonment 
and  a  fine  at  the  king's  will.  But,  this  lenity  being  productive  of  the  most 
terrible  consequences,  it  was  in  ten  years  afterwards,  13  Edw.  I.,  found  neces- 
sairy  to  make  the  offence  of  forcible  rape  felony,  by  statute  We8tin.'2,  c.  34, 
And  by  statute  18  Bliz.  c.  7,  it  is  made  felony  without  benefit  of  clergy ;  as  is 
also  the  abominable  wickedness  of  carnally  knowing  and  abusing  any  woman 
child  under  the  age  of  ten  vears ;  in  which  case  the  consent  or  non-consent  is 
immaterial,  as  by  reas(Tn  of  her  tender  years  she  is  incapable  of  judgment  and 
discretion.  Sir  Matthew  Hale  is  indeed  of  opinion  that  such  profligate  actions 
committed  on  an  infant  under  the  ag;e  of  twelve  years,  the  age  of  female  discre- 
tion by  the  common  law,  either  with  or  without  consent,  amount  to  rape  and 
felony,  as  well  since  as  before  the  statute  of  queen  Elizabeth  -Jd)  but  that  law 
has  in  general  been  held  only  to  extend  to  infants  under  ten,  tnough  it  should 
seem  that  damsels  between  ten  and  twelve  are  still  under  the  protection  of  the 
statute  Westm.  1,  the  law  with  respect  to  their  seduction  not  having  been 
altered  by  either  of  the  subsequent  statutes.* 

A  male  infant  under  the  age  of  fourteen  years  is  presumed  by  law  incapable 
to  commit  a  rape,  and  therefore,  it  seems,  cannot  be  found  guilty  of  it.  For 
though  in  other  felonies  malitia  supplia  cefatem,  as  has  in  some  cases  been  shown, 
vet,  as  to  this  particular  species  of  felony,  the  law  supposes  an  imbecility  of 
body  as  well  as  mind.(e/ 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot  incapable  of 
any  injuries  of  this  kind;(/)  not  allbwing  *any  punishment  for  vio-  r*2i3 
lating  the  chastity  of  her  who  hath  indeed  no  chastity  at  all,  or  at  *■ 
least  hath  no  regard  to  it.  But  the  law  of  England  does  not  judge  so  hardly 
of  offenders  as  to  cut  off  all  opportunity  of  retreat  even  from  common  strum- 
pets, and  to  treat  them  as  never  capable  of  amendment.  It  therefore  holds  it 
to  be  felony  to  force  even  a  concubine  or  harlot ;  because  the  woman  may  have 
forsaken  that  unlawful  course  of  life  :(g)  for,  as  Bracton  well  obseiVes,(A)  "  licet 
meretrix  fuerit  antea,  certe  tunc  temporis  nonfuit,  cum  rtclamando  nequxtim  ejus  con^ 
sentire  noluitJ* 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  proved  upon  an 
indictment  of  rape,  they  are  of  such  a  nature  that,  though  necessary  to  be 

r«)  Olanr.  L 14,  c.  6.  Bract  Z.  8»  o.  28.  (•)  Ibki. 

»)  BuTliigtoii,  142.  (0  CM.  0,9,  22.    F/.  47, 2, 39. 

•)  OIadtI.  14,  0.  0.  Bract  1. 8,  c.  28.  («)  1  H«l.  P.  0. 029.   1  Hawk.  P.  0. 108. 

'fy  1  Hal.  P.  a  831.  (»)  Fol.  147. 

*  But  now,  by  stat.  4  &  5  Viot.  c.  56,  s.  3,  the  punishment  of  death  is  repealed,  and 
transportation  for  life  is  substituted  for  both  the  offences  of  rape  and  carnal  knowledge 
of  a  girl  under  ten  years  of  age,  for  which  penal  servitude  may  now  be  substituted.  - 
Stswart. 

*  But  an  infant  under  fourteen  may  be  guilty  as  an  abettor  if  shown  to  possess  a  mia* 
chievous  discretion.    1  Hale,  630. — Chitty. 

475 


Digitized  by  VjOOQ IC 


213  PUBLIC  WRONGS.  [Book  IV. 

known  and  settled  for  tWe  conviction  of  the  guilty  and  preservation  of  the 
innocent,  and  therefore  are  to  be  found  in  such  criminal  treatises  as  discourse 
of  these  matters  in  detail,  yet  they  are  highly  improper  to  be  publicly  discussed, 
except  only  in  a  court  of  justice.  I  shall  therefore  merely  add  upon  this  head 
a  few  remarks  from  Sir  Matthew  Hale,  with  regard  to  the  competency  and 
credibility  of  witnesses ;  which  may,  salvo  pudore,  be  considered. 

And,  firat,  the  party  ravished  majr  give  evidence  upon  oath,  and  is  in  law  a 
competent  witness;  but  the  credibility  of  her  testimony,  and  how  far  forth  she 
is  to  be  believed,  must  be  left  to  the  jury  u^n  the  circumstances  of  &ct  that 
concur  in  that  testimony.  For  instance:  if  the  witness  be  of  good  &me;  if 
she  presently  discovered  the  offence  and  made  aearch  for  the  offender;  if  the 
party  accused  fled  for  it ;  these,  and  the  like,  are  concurring  circumstances 
which  give  greater  probability  to  her  evidence.  But,  on  the  other  side,  if  she 
be  of  evil  fame,  and  stand  unsupported  by  others;  if  she  concealed  the  iniury 
for  any  considerable  time  after  she  had  opportunity  to  complain ;  if  the  place, 
where  the  fact  was  alleged  to  be  committed,  was  where  it  was  possible  she 
^2141  ^^S^^  have  been  heard,  and  she  made  no  outcry;  these  and  the  "^like 
-'  circumstances  carry  a  strong  but  not  conclusive  presumption  that  her 
testimony  is  &lse  or  feigned.'^ 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under  twelve 
years  of  age,  she  may  still  be  a  competent  witness  if  she  hath  sense  and  under- 
standing to  know  the  nature  and  obligation's  of  an  oath,  or  even  to  be  sensible 
of  the  wickedness  of  tellinff  a  deliberate  lie."  Nay,  though  she  hath  not,  it  is 
thought  by  Sir  Matthew  Hale(t)  that  she  ou^ht  to  be  heard  without  oath,  to 
give  the  court  information ;  and  others  have  held  that  what  the  child  told  her 
mother  or  other  relations  may  be  given  in  evidence,  since  the  nature  of  the  case 
admits  frequently  of  no  better  proof  But  it  is  now  settled  [Brazier's  case, 
before  the  twelve  judges,  P.  19,  Geo.  III.]  that  no  hearsay  evidence  can  be  given 
of  the  declaration  of  a  child  who  hath  not  capacity  to  oe  sworn,  nor  can  such 
child  be  examined  in  court  without  oath  ;  and  that  there  is  no  determinate  age 
at  which  the  oath  of  a  child  ought  either  to  be  admitted  or  rejected.  Tet, 
where  the  evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order 
to  render  their  evidence  credible,  that  there  shoidd  be  some  concurrent  testi- 
mony of  time,  place,  and  circumstances,  in  order  to  make  out  the  fact ;  and 
that  the  conviction  should  not  be  j^ounded  singly  on  the  unsupported  accu- 
sation of  an  infant  under  years  of  discretion.  There  may  be,  therefore,  in 
many  cases  of  this  nature,  witnesses  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard,  and  yet,  after  being  heard,  may  prove  not  to  be  credible 
or  such  as  the  jury  is  bound  to  believe.  For  one  excellence  of  the  trial  by 
jury  is,  that  the  jury  are  triers  of  the  credit  of  the  witnesses,  as  well  as  of 
the  truth  of  the  mot. 

(<)  1  HaL  p.  a  684. 

^  But  the  rule  respecting  the  time  that  elapses  before  the  prosecutrix  complains  will 
not  apply  where  there  i^  a  good  reason  for  the  delay»  as  that  she  was  under  the  control 
or  innuenced  By  fear  of  her  ravisher.  1  East,  P.  C.  445.  And  so  all  other  general  niltt, 
as  they  are  deduced  from  circumstances,  must  yield  when  they  appear  to  be  unsafe  guides 
to  the  discovery  of  truth.  The  state  and  appearance  of  the  prosecutrix,  marks  of  vio- 
lence  ui>on  her  person,  and  the  torn  and  disordered  state  of  her  dress  recently  after  the 
transaction,  at  tne  time  of  complaint,  are  material  circumstances,  which  are  always  ad- 
missible in  evidence.  See  2  Stark.  241.  If  the  prosecutrix  be  an  infant  of  tender  years, 
the  whole  of  her  account  recently  given  seems  to  be  admissible,  for  it  is  of  the  highest 
importance  to  ascertain  the  accuraa/  of  her  recollection,  ( East,  P.  C.  443.  Stark,  on  En- 
dence,  part  iv.  1268 ;)  but,  in  2  Stark.  Rep.  241,  upon  an  indictment  for  an  attempt  .to 
commit  a  rape  upon  an  adult,  Holroyd,  J.,  held  that  the  pariieuicBrs  of  the  oomi^aint 
made  by  the  prosecutrix  recently  after  the  injury  were  not  admissible  in  evidence.  In 
the  casetof  the  death  df  the  prosecutrix,  her  depositions,  taken  before  a  magustrate,  are 
admissible,  though  not  authenticated  by  her  signature.    2  Leach,  854,  996.  - 

^^  When  the  child  does  not  sufficiently  understand  the  nature  and  obligation  of  an  oath, 
the  jud^e  will  put  off  the  trial,  for  the  child  to  be  instructed  in  the  mean  time.    Bac 
▲br.  Evid.  a.  Leach,  430,  n. — Chittt. 
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*"It  is  true,"  says  this  learned  jndge,(7)  "that  rape  is  a  most  detest-  r«2i6 
able  crime,  and  therefore  ought  severely  and  impartially  to  be  punished  *- 
with  death;  but  it  must  be  remembered  that  it  is  an  accusation  easy  to  be  made, 
hard  to  be  proved,  but  harder  to  be  defended  by  the  party  accused,  though  inno- 
cent "  He  then  relates  two  very  extraordinary  cases  of  malicious  prosecution 
for  this  crime  that  had  happened  within  his  own  observation,  ana  concludes 
thus : — "  I  mention  these  instances  that  we  may  be  the  more  cautious  upon  trials 
of  offences  of  thi6  nature,  wherein  the  court  and  jury  may  with  so  much  ease 
be  imposed  upon,  without  great  care  and  vigilance,  &e  neinousness  of  the  offence 
many  times  transporting  the  judge  and  jury  with  so  much  indignation  that  they 
are  over-hastily  carried  on  to  the  conviction  of  the  person  accused  thereof  by  the 
confident  testimony  of  sometimes  false  and  malicious  witnesses." 

IV.  What  has  been  here  observed,  especially  with  regard  to  the  manner  of 

Sroof,  which  ou^ht  to  be  more  dear  in  proportion  as  the  crime  is  the  more 
etestable,  may  oe  applied  to  another  onence  of  a  still  deeper  malignity, — ^the 
Infamous  crime  against  nature^  committed  either  with  man  or  beast;  a  crime 
which  ought  to  be  strictly  and  impartially  proved,  and  then  as  strictly  and  im- 
partially punished.  But  it  is  an  offence  of  so  dark  a  nature,  so  easily  charged, 
and  the  negative  so  difficult  to  be  proved,  that  the  accusation  should  be  clearly 
made  out ;  for  if  false,  it  deserves  a  punishment  inferior  only  to  that  of  the  crime 
itself. 

I  will  not  act  BO  disagreeable  a  part,  to  my  readers  as  well  as  myself,  as  to 
dwell  any  longer  upon  a  subject  the  very  mention  of  which  is  a  disgrace  to 
human  nature.  It  will  be  more  eligible  to  imitate,  in  this  respect,  the  delicacy 
of  our  English  law,  which  treats  it  in  its  very  indictnients  as  a  crime  not  fit  to 
be  named :  "peccatum  illud  horribiley  inter  Christianos  non  nom%nandum*\k)  A  taci- 
turnity observed  likewise  by  the  edict  of  Constantius  and  Constans :(?)  "  ubi  scelua 
^  id,  quod  non  fgroftcit  scire,  jubemtis  insurgere  leges,  armari  jura  *gladio  r*2i6 
ultore,  vi exquisitis  pcsnis subdantur  infames,  qui  sunt^  vel  qui  futuri  sunt  rei,'*  ^ 
Which  leads  me  to  add  a  word  concerning  its  punishment. 

This  the  voice  of  nature  and  of  reason  and  the  express  law  of  Grod(m)  deter- 
mined to  be  capital.  Of  which  we  have  a  signal  instance  long  before  the  Jewish 
dispensation  by  the  destruction  of  two  cities  by  fire  from  heaven ;  so  that  this 
is  a  universal,  not  merely  a  provincial,  precept.  And  our  antient  law  in  some 
degree  imitated  this  punishment,  by  commanding  such  miscreants  to  be  burned 
to  death,(n)  though  Fleta(o)  says  they  should  be  buried  alive;  either  of  which 
punishments  was  indijQTerently  used  for  this  crime  among  the  antient  Gotbs.(/?) 
tint  now  the  general  punishment  of  all  felonies  is  the  same,  namely,  by  hanging; 
and  this  oflcnce  (being  in  the  times  of  popery  only  subject  to  ecclesiastical  cen- 
sures) was  made  felony  without  benefit  of  clergy  by  statute  26  Hen.  VIII.  c.  6, 
revived  and  confixmed  by  5  Eliz  o.  17.  And  the  rule  of  law  herein  is,  that 
if  both  are  arrived  at  years  of  discretion,  agentes  et  consentientes  pari  poena  plec- 
tarOur.^q) 

These  are  all  the  felonious  ofiencee  more  immediately  Ugainst  the  personal 
security  of  the  subject.  The  inferior  offences  or  misdemeanours  that  fall  under 
this  head  are  assaults,  batteries,  wounding,  false  imprisonment,  and  kidnapping. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  of  these  offences  in 
general,  I  have  nothing  ftirther  to  add  to  what  has  already  been  observed  in 
the  preceding  book  of  these  commentaries,(r^  when  we  consider  them  as  private 
wrongs  or  civil  injuries,  for  which  a  satisfaction  or  remedy  is  given  to  the  party 
aggrieved.  But,  taken  in  a  public  light,  as  a  breach  of  the  king's  peace,  an 
affront  to  his  government,  and  a  damage  done  to  his  subjects,  they  are  also 
indictable  and  punishable  with 'fines  and  imprisonment,  or  with  other  igno- 
minious corporal  penalties,  where  they  are  committed  with  any  very  atrocious 
design  ;($)  as  in  case  of  an  assault  with  an  intent  to  murder,  or  with  an  intent 

(i)  ^  HaI.  r.  a  686.  W  BritL  c. ». 

{*)  S«e  in  Rot.  FitH.  (60  Xdw.  in.  n.  58)  •  compliant  ttU  (•)  L.  1,  c.  37. 

»  Lombard  did  ooiBiiiltUi*alB*<  that  WM  not  to  b0  named.**  (^)  ^tiernh.  de  Jure  CMh,  1 1,  c  X 

lSR«p.37.  («)3Iniit60. 

<l)  Od  0, 9,  SL  C)  8m>  book  ilL  p.  120. 

(M)L«ilt  xz.  IS,  16.  (•)  1  Hawk.  P.  a  66. 
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*2171  *^  commit  either  of  the  *erimeB  last  spoken  of;  for  which  intentional 
J  assaults,  in  the  two  last  cases,  indictments  are  much  more  usual  than  for 
tl;e  absolute  perpetration  of  the  facts  themselves,  on  account  of  the  difficulty  of 
proof;  or,  when  hoth  parties  are  consentinff  to  an  unnatural  attempt,  it  is  usual 
not  to  charge  any  assault,  but  that  one  of  them  laid  hands  on  the  other  with  in- 
tent to  commit,  and  that  the  other  permitted  the  same  with  intent  to  suffer,  the 
commission  of  the  abominable  crime  before  mentioned.  And  in  all  these  cases, 
besides  heavy  fine  and  imprisonment,  it  is  usual  to  award  judgment  of  the  pil- 
lory." 

There  is  also  one  species  of  battery  more  atrocious  and  penal  than  the  rest 
which  is  the  beating  of  a  clerk  in  orders  or  clergyman,  on  account  of  the  respect 
and  reverence  due  to  his  sacred  character  as  the  minister  and  ambassador  of 
peace.  Accordingly,  it  is  enacted,  by  the  statute  called  articuU  cleri,  9  Edw.  11. 
c.  3,"  that  if  any  person  lay  violent  hands  upon  a  clerk,  the  amends  for  the 
peace  broken  shall  be  before  the  king,  that  is,  by  indictment  in  the  king's 
courts ;  and  the  assailant  may  also  be  sued  before  the  bishop,  that  excommuni- 
cation or  bodily  penance  may  be  imposed,  which  if  the  offender  wOl  redeem  by 
money,  to  be  given  to  the  bishop  or  the  party  aggrieved,  it  may  be  sued  for  before 
the  bishop :  whereas,  otherwise,  to  sue  in  any  spiritual  court  for  civil  damages 
for  the  battery  falls  within  the  danger  of  prcemunire,(t)  But  suits  are,  and  always 
were,  allowable  in  the  spiritual  court  for  money  agreed  to  be  given  as  a  commu- 
tation for  penance.(M)  So  that  upon  the  whole  it  appears  that  a  person  guilty 
of  such  brutal  behaviour  to  a  clergyman  is  subject  to  three  kinds  of  prosecution, 
all  of  which  may  be  pursued  for  one  and  the  same  offence :  an  inaictment  for 
the  breach  of  the  king's  peace  by  such  assault  and  battery;  a  civil  action  for 
*2181  ^^®  special  damage  sustained  by  the  party  injured;  and  a  suit  *in  the 
-'  ecclesiastical  court,  first  pro  correctione  et  salute  animoBy  by  enjoining  pe- 
oance,  and  then  again,  for  such  sum  of  money  as  shall  be  agreed  on  Tor  taking 
off  the  penance  enjoined;  it  being  usual  in  those  courts  to  exchange  their  spiritual 
censures  for  a  round  compensation  in  money,(r)  perhaps  because  poverty  is 
generally  esteemed  by  the  moralists  the  best  medicine  pro  salute  aninue, 

VIII.  The  two  remaining  crimes  and  offences  against  the  persons  of  his  ma- 
jesty's subjects' are  infringements  of  their  natural  liberty;  concerning  the  first 
of  which, /a/s6  imprisonment,  its  nature  and  incidents,  I  must  content  myself  with 
referring  the  student  to  what  was  observed  in  the  preceding  volume,(u?)  when  we 
considered  it  as  a  mere  civil  injury.    But,  besides  the  private  satisfaction  given 

(<)  2  Intt  402,  eao.  («)2RoU.B«p.884. 

(•)  Artie  Oler.  Edw.  H.  c.  4,  F.  N.  B.  ftS.  (•)  See  book  ilL'  p.  127. 

"^^  The  punishment  of  pillory  is  now  taken  awav  by  the  56  Geo.  III.  c.  138.  In  casa 
of  assaults  of  a  very  aggravated  nature,  the  punishment  of  whipping  has  been  inflicted 
in  addition  to  that  of  imprisonment  and  finding  sureties  for  goool  behaviour.  I  Bum,  J. 
24th  ed.  231.  1  East,  P.  C.  406.  The  3  Geo.  IV.  c.  114  inflicts  a  severer  punishment  on 
persons  guilty  of  assaults  therein  particularly  described.  In  cases  where  the  offence 
more  immediately  affects  the  individual,  the  defendant  is  sometimes  permitted  by  the 
court,  even  after  conviction,  to  speak  with  the  prosecutor  before  any  judgment  is  pro- 
nounced, and  a  trivial  punishment  (generally  a  fine  of  a  shilling)  is  inflicted,  if  the  prose- 
cutor declares  himself  satisfied.  Pott,  363,  364.  And  where,  in  a  case  of  indictment  for 
ill-treating  a  parish  apprentice,  a  security  for  the  fair  expenses  of  the  prosecution  had 
been  given  bv  the  defendant,  after  conviction,  upon  an  understanding  that  the  court 
would  abate  the  period  of  his  imprisonment,  the  security  was  held  to  be  good,  upon  the 
ground  that  it  was  given  with  the  sanction  of  the  court,  and  to  be  considered  as  part  of 
the  punishment  suffered  by  the  defendant  in  expiation  of  his  offence,  in  addition  to  the 
imprisonment  inflicted  on  him.     11  East,  46. — Chittt. 

"  This  act  is  repealed,  so  far  as  relates  to  laying  violent  hands  on  a  clerk,  by  9  Geo.  IV. 
o.  31 ;  by  {  23  of  which,  if  any  person  shall  arrest  any  clergyman  upon  any  civil  process 
while  he  shall  be  performing  divine  service,  or  shall,  with  the  knowledge  of  such  pereon^ 
be  going  to  perform  the  same,  or  returning  from  the  performance  thereof,  every  such 
offender  shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  suffer 
vnch  punishment,  oy  fine  or  imprisonment  or  by  both,  as  the  court  shall  award.  The  50 
Edw.  III.  c.  5,  and  I  Ric.  II.  c.  15,  upon  the  same  subject,  are  also  repealed  by  the  new 
act.  The  arrest,  if  not  on  a  Sundav,  would  be  good  in  law.  Wats.  o.  34. — ChiVtt. 
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to  the  individual  by  action,  the  law  also  demands  pnblic  vengeance  for  the  breach 
of  the  king's  peace,  for  the  loss  which  the  state  sustains  by  the  confinement  of 
one  of  its  members,  and  for  the  infringement  of  the  good  order  of  society  We 
have  seen  before(x)  that  the  most  atrocious  degree  of  this  offence,  that  of  send- 
ing any  subject  of  this  realm  a  prisoner  into  parts  beyond  the  seas,  whereby  he 
is  deprived  of  the  friendly  assistance  of  the  laws  to  redeem  him  from  such  his 
captivity,  is  punished  with  the  pains  of  prcemunire  and  incapacity  to  hold  any 
office^  without  any  possibility  of  pardon.(y)  And  we  may  also  add  that,  by 
statute  43  Eliz.  c.  13,"  to  carry  any  one  by  force  out  of  the  four  northern  counties, 
or  imprison  him  within  the  same,  in  order  to  ransom  him  or  make  spoil  of  his 
person  or  goods,  is  felony  without  benefit  of  clergy  in  the  principals  and  all  ac- 
cessories before  the  fact.     Inferior  degrees  of  the  same  offence  of  false  imprison- 

'  ment  are  also  punishable  by  indictment,  (like  assaults  and  batteries,)  and  the 
delinquent  may  be  fined  and  imprisoned.  (2:)  And,  indeed,(a)  there  can  be  no 
doubt  but  that  all  kinds  of  crimes  of  a  public  nature,  all  disturbances  of  the 
peace,  all  oppressions  and  other  misdomeanoui'S  whatsoever  of  a  notoriously 
evil  example,  may  be  indicted  at  the  suit  of  the  king. 
*IX.  The  other  remaining  offence,  that  of  kidnapping^  being  the    r*2i9 

,  forcible  abduction  or  stealing  away  of  a  man,  woman,  or  child  from  L 
their  own  cpuntry  and  sending  them  into  another,  was  capital  by  the  Jewish 
law : — "  He  that  stealeth  a  man,  and  sellcth  him,  or  if  he  be  found  in  his  hand, 
he  shall  surely  be  put  to  death."(^)  So,  likewise,  in  the  civil  law  the  offence 
of  spiriting  away  and  stealing  men  and  children,  which  was  called  plagium  and 
the  offenders  plagiariiy  was  punished  with  death. (c)  This  is  unquestionably  a 
very  heinous  crime,  as  it  robs  the  king  of  his  subjects,  banishes  a  man  from  his 
oountrv,  and  may  in  its  consequences  be  productive  of  the  most  cruel  and  dis- 
agreeable hardships;  and  therefore  the  common  law  of  England  has  punished  it 
with  fine,  imprisonment;  and  pillory."  And  also  the  statute  11  &  1^  W.  Ill  c. 
7,  though  principally  intended  against  pirates,  has  a  clause  that  extends  to  pre- 
vent the  leaving  of  such  persons  abroad  as  are  thus  kidnapped  or  spirited  away, 

O  See  page  U6.  (*)  £zod.  zxl.  16. 

(jr)  Stat.  31  Car.  II. «.  2.  (•)  F/.  48, 15, 1. 

(•)  West  SymM.  put  2,  pun  02.  (*)  Bayin.  474.   2  Shenw  221.  Skin.  47.  Comb.  10. 

(•)  1  Hawk.  P.  C.  210. 

"  Bepealed  by  7  &  8  Geo.  IV.  c.  27:  but  see  31  Car.  II.  c.  2,  which  prohibits  the  send- 
ing of  any  British  subject  to  any  foreign  prison. — Chittt. 

'^  Where  a  child  is  stolen  for  the  sake  of  its  clothes,  it  is  the  same  species  of  felony  as 
if  the  clothes  were  stolen  without  the  child.  But  it  cannot  be  considered  a  felony  where 
a  child  is  stolen  and  not  deprired  of  its  clothes.  This  crime  would  in  general  be  an  ag- 
gravated species  of  false  imprisonment;  but,  without  referring  it  to  that  class  of  offences, 
stealing  a  child  from  its  parents  is  an  act  so  shocking  and  horrid  that  it  would  be  con 
sidered  the  highest  misdemeanour,  punishable  by  fine  and  imprisonment,  upon  the  same 
principle  on  which  it  was  decided  to  be  a  misdemeanour  to  steed  a  dead  body  from  a 
grave. — Christian. 

Stealing  children  was,  by  54  Geo.  III.  c.  101,  punishable  as  in  cases  of  grand  larceny , 
but  that  statute  is  now  repealed,  by  9^ Geo*  IV.  o.  31 ;  by  J  21  of  which,  "if  any  person 
shall  maliciously,  either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or 
detain,  any  child  under  the  age  of  ten  years,  with  intent  to  deprive  the  parent  or  pa- 
rents, or  any  other  person  having  the  lawful  care  or  charge  of  such  child,  of  the  posses 
sion  of  such  child,  or  with  intent  to  steal  any  article  upon  or  about  the  person  of  such 
child,  to  whomsoever  such  article  may  belong ;  or  if  any  person  shall,  with  any  such  in- 
tent as  aforesaid,  receive  or  harbour  any  such  child,  knowing  the  same  to  have  been,  by 
force  or  fraud,  led,  taken,  decoyed,  enticed  away,  or  detained,  as  herein  before  men- 
tioned ;  every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such  of- 
fender, shall  be  guilty  of  felony,  and,  being  convicted  thereof,  sha£i  be  liable  to  be  trans 
ported  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  (if  the  court  shall  so  think  fit,j  in  addition  to  such  imprisonment. 
Provided  fdways.  that  no  person  who  shall  have  claimed  to  be  the  father  of  an  illegiti- 
mate child,  or  to  have  any  right  to  the  possession  of  such  child,  shall  be  liable  to  be 
prosecuted  by  virtue  hereof  on  account  of  his  getting  possession  of  such  child,  or  taking 
such  child  out  of  the  possession  of  the  mother  or  any  other  person  having  the  lawful 
charge  thereof." — Chitty. 
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by  enacting  that  if  any  captain  of  a  mercbant-vessel  shall  (during  his  being 
abroad)  force  any  person  on  shore  or  wilfully  leave  him  behind^  or  refiiae  to 
bring  home  all  such  men  as  he  carried  out,  if  able  and  desirous  to  return,  be 
shall  suffer  three  months'  imprisonment.^'  And  thus  much  for  offeDces  that 
more  immediately  affect  the  persons  of  individuals. 


CHAPTER  XVI. 

OF  OFFENCES  AGAINST  THE  HABITATIONS  OF  INDIVIDUALS. 

*2^01  *The  only  two  offences  that  more  immediately  affect  the  habitatUm 
"^  -I  of  individuals  or  private  subjects  are  those  of  arson  and  burglary, 
1.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  burning  the  house  or  out- 
house of  another  man.  This  is  an  offence  of  very  great  malignity,  and  much 
more  pernicious  to  the  public  than  simple  theft,  because,  first,  it  is  an  offence 
against  that  right  of  habitation  which  is  acquired  by  the  law  of  nature  as  well 
as  by  the  laws  of  society;  next,  because  of  the  terror  and  confusion  that  necessa- 
rily  attend  it;  and,  lastly,  because  in  simple  thefb  the  thing  stolen  onlv  chaDges 
its  master,  but  still  remains  in  esse  for  the  benefit  of  the  public ;  whereas  by 
burning  the  very  substance  is  absolutely  destroyed.  It  is  also  frequently  more 
destructive  than  murder  itself,  of  which,  too,  it  is  often  the  cause,  since  murder, 
atrocious  as  it  is,  seldom  extends  beyond  the  felonious  act  designed,  whereas 
fire  too  frequently  involves  in  the  common  calamity  persons  unknown  to  the 
incendiary  and  not  intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies. 
For  which  reason  the  civil  law(a)  punishes  with  death  such  as  maliciously  set 
fire  to  houses  in  towns  and  contiguous  to  others,  but  is  more  merciful  to  such 
as  only  fire  a  cottage  or  house  standing  by  itself. 

*221 1  *^^^  English  law  also  distinguishes  with  much  accuracy  upon  this 
^  crime.  And  therefore  we  will  inquire,  first,  what  is  such  a  house  as 
may  be  the  subject  of  this  offence ;  next,  wherein  the  offence  itself  consists,  or 
what  amounts  to  a  burning  of  such  house;  and,  lastly,  how  the  offence  i» 
punished. 

1.  Kot  only  the  bare  dwelling-house,  but  all  out-houses  that  are  parcel  therc^, 
though  fiot  contiguous  thereto,  nor  under  the  same  roof,  as  bams  and  stables,  vAj 
be  the  subject  of  arson. (6)  And  this  by  the  common  law,  which  also  accounted 
it  felony  to  bum  a  single  bam  in  the  field,  if  filled  with  hay  or  corn,  though  not 

f)arcel  of  the  dwelling-house. (c)     The  burning  of  a  stack  of  corn  was  antiently 
ikewise  accounted  ar8on.((f)^    And  indeed  all  the  niceties  and  distinctions  which 

(•)  8  Inst  W. 

L  lUwk.  P.  a  106. 


(•)  8  Inst  W. 
Wll 

"  By  9  Geo.  IV.  c.  31,  2  30,  if  any  master  of  a  merchant-yessel  shall,  during  his  being 
abroad,  force  any  man  on  shore,  or  wilfully  leave  him  behind  in  any  of  his  majesty's 
colonies  or  elsewhere,  or  shall  re^se  to  bring  home  with  him  again  all  such  of  the  men 
whom  he  carried  out  with  him  as  are  in  a  condition  to  return  wnen  he  shall  be  ready  to 
proceed  on  his  homeward-bound  voyage,  every  such  master  shall  be  guilty  of  a  misde- 
meanour, and,  being  lawfully  convictea  thereof,  shall  be  imprisoned  for  such  term  as  the 
court  shall  award ;  and  all  such  offences  may  be  prosecuted  oy  indictment  or  by  inforoi*' 
tion,  at  the  suit  of  his  majesty's  attorney  general,  in  the  court  of  King's  Bench,  and  may 
be  alleged  in  the  indictment  or  information  to  have  been  committed  at  Westminster,  in 
the  county  of  Middlesex:  and  the  said  court  is  hereby  authorized  to  issue  one  or  naore 
commissions,  if  necessary,  for' the  examination  of  witnesses  abroad ;  and  the  depositioni 
taken  under  the  same  shall  be  received  in  evidence  on  the  trial  of  every  such  indictment 
or  information.  So  much  of  the  II  &  12  W.  III.  c.  7,  and  of  the  58  Geo.  III.  c.  3^,  ai 
related  to  this  subject,  is  repealed  by  the  9  Geo.  IV.  c.  31. — Ceittt. 

*  This  is  declared  to  be  arson,  by  7  &  8  Geo.  IV.  c.  30,  {  17,  and  is  made  a  capital  of- 
fence; and  the  setting  fire  to  any  crops  of  com,  grain,  or  puke,  whether  standing  or  out 
down,  or  to  any  woods  or  heaths,  is  made  felony,  punishable  with  transportation  for  aevm 
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we  meet  with  in  our  books  concerning  what  shall  or  shall  not  amount  to  arson 
seem  now  td  be  taken  away  by  a  variety  of  statutes,  which  will  be  nlentioned 
in  the  next  chapter,  ^nd  have  made  the  punishment  of  wilful  burning  equally 
extensive  as  the  mischief.  The  offence  of  arson  (strictly  so  called)  may  be  com- 
mitted by  wilfully  setting  fire  to  one's  own  house,  provided  one's  neighboui''^ 
house  is  thereby  also  burned ;  but  if  no  mischief  is  done  but  to  one's  own,  it 
does  not  amount  to  felony,  though  the  fire  was  kindled  with  intent  to  burn 
another's.(e)  For,  bv  the  common  law,  no  intention  to  commit  a  felony  amooits 
to  the  same  crime,  though  it  does  in  some  cases,  by  particular  statutes.  How- 
ever, such  wilful  firing  one's  own  house  in  a  town  is  a  high  misdemeanour,  and 
punishable  by  fine,  imprisonment,  pillory,  and  perpetual  sureties  for  the  good 
Dehaviour.(/)=*  And  if  a  landlord  or  reversioner  sets  fire  to  his  own  house,  of 
which  another  is  in  possession  under  a  lease  fi^om  himself  or  from  those  whose 
estate  he  hath,  it  shall  be  accounted  arson ;  for  during  the  lease  the  house  is  the 
pi-operty  of  the  tenant.(^)* 


*^,  As  to  what  shall  be  said  to  be  a  burning,  so  as  to  amount  to  arson. 


[*222 


a  bare  intent,  or  attempt  to  do  it  by  actually  setting  fire  to  a  house, 
unless  it  absolutely  bums,  does  not  fall  within  the  description  of  incendit  et  com- 
bussity  which  were  words  necessary  in  the  days  of  law-Latin  to  all  indictments 
of  this  sort.  But  the  burning  and  consuming  of  any  part  is  sufficient,  though 
the  fire  be  ailerwards  extinguished. (A)  Also  it  must  be  a  malicious  burning ; 
otherwise  it  is  onjy  a  trespass;  and  therefore  no  negligence  or  mischance 
amounts  to  it.^    For  which  reason,  though  an  unqualified  person,  by  shooting 

(•)  Cro.  Ott.  877.    lJoii.861.  (#)  Foat  16. 

(/)  1  Hal.  P.  C.  668.   1  Hawk.  P.  C.  106.  (*J  1  Hawk.  P.  a  106w 

years,  or  imprisonment  not  exceeding  two  years,  with  shipping  to  male  ofienders  in  addi- 
tion.— Chitty. 

'  It  has  been  decided  that  an  attempt,  or  preparation,  by  a  man  to  set  fire  to  his  own 
house  in  a  town,  though  the  fire  be  never  kindled,  is  a  misdemeanour;  and  that  every 
attempt  to  commit  a  felony  is  a  misdemeanour;  and,  in  general,  an  attempt  to  commit  a 
xnisdemeanour  is  an  offence  of  the  same  nature.  Cald.  397.  6  East,  464.  1  Wils.  139, 
So  also  an  incitement  or  solicitation  to  oommxt  a  crime  is  a  misdemeanour.  Rex  w.  Hig- 
gins,  2  East,  5. 

VoluniM  reputatur pro  facio  is  still  true,  both  in  treason  and  misdemeanour;  but  the  in- 
tention in  both  must  be  manifested  by  an  open  act.  Men  cannot  be  punished  by  the 
law  for  the  thoughts  of  the  mind,  however  wicked  they  may  be:  even  a  resolution  to 
oonunit  high  treason,  evidenced  only  by  a  confession  without  any  attempt  to  carry  it 
in  to  effect,  is  not  punishable  by  the  law  of  England.  The  principle  of  these  cases  is  well 
illtuitrated  by  lord  Coke,  who,  after  treating  of  single  combats  and  affrays,  says,  "  If  any 
subject  challenge  another  to  fight,  this  is  also  an  ofience,  before  any  combat  be  performea, 
and  punishable  by  law,  for  qttancb  aliquid  prohibeturf  prohibetur  ei  <mine^  per  quod  devenitur  ad 
iUud:'  3  Inst.  158.  And  therefore  he  who  carries  the  challenge,  knowing  that  it  is  a 
challenge,  is  also  guilty  of  a  misdemeanour ;  and  he  who  designedly  attempts  to  provoke 
another  to  fight  or  to  send  a  challenge,  is  guilty  of  the  same  offence. — Christian. 

'  Tt  has  been  expressly  determined  that  if  a  tenant  set  fire  to  the  house  of  his  land- 
lord before  the  tenancy  expires,  he  is  not  guilty  of  arson.    Leach,  195,  209. — Christian. 

But  these  distinctions  are  now  annihilated,  by  7  &  8  Geo.  IV.  c.  30.  {  2,  which  enacts 
that  if  any  person  shall  unlawfully  and  maliciously  set  fire  to  any  church  or  chapel,  or 
to  any  chapel  for  the  religious  worship  of  persons  dissenting  from  the  united  church  of 
Kngland  and  Ireland  duly  registered  or  recorded,  or  shall  unlawfully  and  maliciously 
set  fire  to  any  house,  stable,  coach-house,  out^house,  warehouse,  ofiice,  shop,  mill,  malt- 
house,  hop-oast,  barn,  or  granary,  or  to  any  building  or  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof,  whether  the  game,  or  any  of  them  respectively, 
thall  then  be  in  the  possession  of  the  offender^  or  in  the  possession  of  any  other  person^  with  intent 
thereby  to  injure  or  defraud  any  person,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  suffer  death  as  a  felon. — Chitty. 

^  The  term  malice  in  this  case,  as  in  many  others,  does  not  merely  imply  a  design  to 
injure  the  party  who  is  eventually  the  sufferer,  but  an  evil  and  mischievous  intention, 
ho'wever  general,  producing  damage  to  individuals.  For  if  a  man  has  a  design  to  burn 
one  house  and  by  accident  the  fiames  destroy  another,  instead  of  that  against  which  his 
contrivance  was  directed,  he  will  be  guilty  of  maliciously  burning  the  latter.  1  Hale, 
569.  Hawk.  b.  i.  c.  39,  s.  5.  The  maxim  maMa  supplet  cetalem  applies  to  this  as  well  as  to 
other  cases ;  for  lord  Hale  gives  an  instance  of  a  youth  of  tender  age  being  convicts 
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wit^  a  gun,  happens  to  set  fire  to  the  thatch  of  a  honse,  this  Sir  Matthew  B[a1e 
determines  not  to  be  felony,  contrary  to  the  opinion  of  former  writer8.(i)  But, 
by  statute  6  Anne^  c.  31,  any  servant  negligently  setting  fire  to  a  house  or  out- 
honses  shall  forfeit  100^  or  be  sent  to  the  honse  of  correction  for  eighteen 
months  j  in  the  same  manner  as  the  Boman  law  directed,  ^^eos,  qui  negfigenter 
ignes  avud  se  hahuerint,  fmtihus  vel  flagellis  casdi.'^QCf 

3.  The  punishment  of  arson  was  death  by  our  antient  Saxon  laws.(l)  And 
in  the  reign  of  Edward  the  First,  this  sentence  was  executed  by  a  kind  of  Ux 
talionis;  for  the  incendiaries  were  burned  to  death  :(m)  as  they  were  also  by  the 
Gothic  constitutions.(n)  The  statute  8  Hen.  VI.  c.  6  made  the  wilful  burning 
of  houses,  under  some  special  circumstances  therein  mentioned,  amount  to  the 
crime  of  high  treason.  But  it  was  again  reduced  to  felony  by  the  general  acts 
of  Edward  V I.  and  queen  Mary;  and  now  the  punishment  of  all  capital  felonies 
is  uniform,  namely,  by  hanging.  The  offence  of  arson  was  denied  the  benefit 
of  clergy  by  statute  21  Hen.  YIII.  c.  1,  but  that  statute  was  repealed  by  1 
Edw.  VI.  c.  12,  and  arson  was  afterwards  held  to  be  ousted  of  clergy,  with  re- 
spect to  the  principal  offender,  only  by  inference  and  deduction  fipom  the  statute 
*2231  ^  *  ^  ^-  *°^  ^-  ^'  ^j  *which  expressly  denied  it  to  the  accessory  be- 
-'  fore  the  fact  ;(o)  though  now  it  is  expressly  denied  to  the  principal  in 
all  cases  within  the  statute  9  Geo.  I.  c.  22. 

II.  Burglary,  or  nocturnal  housebreaking,  burgi  latrocinium,  which  by  our 
antient  law  was  called  hamesecken,  as  it  is  in  Scotland  to  this  day,  has  alwajA 
been  looked  upon  as  a  very  heinous  offence  j  not  only  because  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a  forcible  invasion  and 
disturbance  of  that  right  of  habitation  which  eveiy  individual  might  acquire 
even  in  a  state  of  nature ;  an  invasion  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger.  But  in  civil 
society  the  laws  also  come  in  to  the  assistance  of  the  weaker  party ;  and,  be- 
sides that  they  leave  him  this  natural  right  of  killing  the  ag^essor  if  he  can, 
(as  was  shown  in  a  former  chapter,)(p)  they  also  protect  and  avenge  him  in 
case  the  might  of  the  assailant  is  too  powerlnl.'    And  the  law  of  England  baa 


i 


I  Hal.  p.  a  609.  (»)8tiernhook,den<f«fiW%.L8iC.6. 

<)  Pf.  \  16, 4.  (•)  11  Rep.  86.   2  Hal.  P.  C.  840,  847.   Po«t  888L 

()  LhThut,  c.  7.  (9)  See  page  180. 
•)Britt.c9. 


Defore  himself,  and  executed,  for  this  offence,  on  circumstances  affording  strons  eridenoe 
of  a  mischieTous  discretion.  1  Hale,  569,  570.  And  the  vrdeni  to  injure  may  be  always 
inferred  from  the  wrongful  act  of  setting  fire ;  for  a  man  must  be  supposed  to  intend  the 
necessanjT  consequences  of  his  own  act.     Russ.  &  Ry.  C.  C.  207. — Chitit. 

•  The  punishment  inflicted  by  6  Anne,  c.  31  was  again  inflicted  by  14  Geo.  III.  c.  78,  s. 
84,  which  appears  to  be  unrepealed. — Chitty. 

'  As  the  statute  law  relating  to  burglary  and  housebreaking  has  recently  undergone 
considerable  alterations,  it  is  deemed  advisable  to  set  out  all  the  enactments  in  the  fint 
instance:  their  bearings  upon  the  text  will  be  explained  in  the  progress  of  the  chapter. 

The  7^8  Geo.  IV.  c.  29,  s.  10  enacts  that  if  any  person  shall  break  and  enter  any 
church  or  chapel,  and  steal  therein  any  chattel,  or,  having  stolen  any  chattel  in  any 
church  or  chapel,  shall  break  out  of  the  same,  every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon. 

Section  11  enacts  that  every  person  convicted  of  burglary  shall  suffer  death  as  a  felon, 
and  declares  that  if  any  person  shall  enter  the  dwelling-house  of  another  with  intent  to 
commit  felony,  or  being  in  such  dwelling-house  shall  commit  any  felony,  and  shaU  in 
either  case  break  out  of  the  said  dwelling-house  in  the  night-time,  such  person  shall  bf 
deemed  guilty  of  burglary. 

Section  12  enacts  that  if  any  person  shall  break  and  enter  any  dwelling-house,  and 
steal  therein  any  chattel,  money,  or  valuable  security  to  any  value  whatever,  or  shall  steal 
any  such  property  to  any  value  whatever  in  any  dwelling-house,  any  person  therein  being 
put  in  fear,  or  shall  steal  in  any  dwelling-house  any  chattel,  money,  or  valuable  secoritj 
to  the  value  in  the  whole  of  5L  or  more,  every  such  offender,  being  convicted  thereof, 
shall  suffer  death  as  a  felon. 

Section  13  provides  and  enacts  that  no  building,  although  within  the  same  cortilsge 
with  the  dwelling-house,  and  occupied  therewith,  shall  b?  deemed  to  be  part  of  such 
dwelling-house  for  the  purposes  of  burglary,  or  for  any  of  the  purposes  aforesaid  unles* 
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BO  partictdar  and  tender  a  regard  to  the  immunity  of  a  man's  hoofte  that  it 
filylea  it  his  castle  and  will  never  suffer  it  to  be  violated  with  impunity: 
agreeing  herein  with  the  sentiments  of  antient  Borne,  as  expressed  in  the 
words  of  Tully  :(g)  "  quid  enim  sanctiuSf  quid  omni  rdigione  munitiuSy  quam  d(nnus 
uniuscujusque  civium  f"  For  this  reason,  no  outward  doors  can,  in  general,  be 
broken  open  to  execute  any  civil  process ;  though,  in  criminal  causes,  the  public 
safety  supersedes  the  private.  Hence  also  in  part  arises  the  animadversion  of 
the  law  upon  eaves-droppers,  nuisancers,  and  incendiaries ;  and  to  this  principle 
it  must  be  assigned  that  a  man  may  assemble  people  together  lawfully,  (at  least 
if  they  do  not  exceed  eleven,)  without  danger  of  raising  a  riot,  rout,  or  unlawful 
assembly,  in  order  to  protect  and  defend  his  house )  which  he  is  not  permitted 
to  do  in  any  other  ca8e.(r) 

*The  definition  of  a  burglar,  as  gifen  us  by  Sir  Edward  Coke,(«)  is    r*224 
"  he  that  by  night  breaketh  and  entereth  into  a  mansion-house  with    *- 
intent  to  commit  a  felony."    In  this  definition  there  are  four  things  to  be  con- 
sidered :  the  time,  the  v^ce,  the  manner ,  and  the  intent, 

1.  The  time  must  be  oy  night,  and  not  by  day,  for  in  the  daytime  there  is  no 
burglary.  We  have  seen,(Q  in  the  case  of  justifiable  homicide,  how  much  more 
heinous  all  laws  made  an  attack  by  night  rather  than  by  day,  allowing  the  party 
attacked  by  night  to  kill  the  assailant  with  impunity.  As  to  what  is  reckoned 
night  and  what  day,  for  this  purpose,  antiently  the  day  was  accounted  to  begin 
only  at  sunrising  and  to  end  immediately  upon  sunset  ]  but  the  better  opinion 
seems  to  be  that  if  there  be  daylight  or  crepusculum  enough,  begun  or  left,  to 
discern  a  man's  face  withal,  it  is  no  burglary.(u)  But  this  does  not  extend  to 
moonlight,  for  then  many  midnight  burglaries  would  go  unpunished ;  and,  be- 
sides, t£e  malignity  of  the  offence  does  not  so  properly  arise  from  its  being  done 
in  the  dark  as  at  the  dead  of  night,  when  all  the  creation,  except  beasts  of  prey, 
are  at  rest;  when  sleep  has  disarmed  the  owner  and  rendered  his  castle  defence- 
less.! 

2.  As  to  the  place.  It  must  be,  according  to  Sir  Edward  Coke's  definitioa,  in 
a  man^n-house;  and  therefore,  to  account  for  the  reason  why  breaking  open  a 
church  is  burglary^  as  it  undoubtedly  is,  he  quaintly  observes  that  it  is  domus 
mangianalis  I>ei.(v)  But  it  does  not  seem  absolutely  necessary  that  it  should  in 
all  cases  be  a  mansion-house,^  for  it  may  also  be  committed  by  breaking  the 

(«)  Pro  domo.  41.  (<)  See  pegee  180, 181. 

MlHal.PraM7.  HsinstOS.   IHaLP.aSCO.   1  Hawk.  ^.  a  iv'l. 

(•)  8  Inst  <».  (•)  8  Inst  64. 

there  shall  be  a  communication  between  such  building  and  dwelling-house,  either  im- 
mediate or  by  means  of  a  covered  and  enclosed  passage  leading  from  the  one  to  the  other. 

Section  14  enacts  that  if  any  person  shall  break  and  enter  any  building  and  steal 
therein  any  chattel,  money,  or  valuable  security,  such  building  being  within  the  curtilage 
of  a  dwelling-house  and  occupied  therewith,  but  not  being  part  thereof,  according  to  the 
provision  hereinbefore  mentioned,  every  such  offender,  being  convicted  thereof  either 
upon  an  indictment  for  the  same  offence  or  upon  an  indictment  for  burglary,  house- 
breaking, or  stealing  to  the  value  of  5^.  in  a  dwelling-house,  containing  a  separate  count 
for  such  offence,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  life 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exoeedinff 
four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 
the  court  shall  so  think  fit)  in  addition  to  such  imprisonment. 

And  section  15  enacts  that  if  any  person  shall  break  and  enter  any  shop,  warehouse, 
or  counting-house,  and  steal  therein  any  chattel,  money,  or  valuable  security,  every  such 
offender,  being  convicted  thereof,  shall  be  liable  to  any  of  the  punishments  which  the 
oou^  may  award,  as  hereinbefore  last  mentioned. — Chittt. 

'  No  difficulty,  however,  can  now  arise  on  this  point,  as  the  time  in  which  the  crime  of 
burglary  can  be  committed  is  expressly  defined,  i)y  stat.  1  Vict.  o.  86,  s.  4,  to  commence 
at  nine  o'clock  in  the  evening  of  each  day  and  to  conclude  at  six  o'clock  in  the  morning 
of  the  next  succeeding  day  .--Stewart. 

'  The  new  statute  does  not  contain  the  word  mansion,  which  was  formerly  held  to  com- 
prehend out-houses,  if  parcel  of  the  dwelling-house ;  the  consequence  of  which,  and  of 
the  new  proviaions  in  ss.  13  So  14,  is,  that  no  building  except  a  dwelling-house,  or  a  build- 
ing immediately  connected- therewith,  can  now  be  the  subject  of  burglary  either  at  com- 
mon law  or  under  the  new  statute.    Where  the  ownei  has  never,  by  hiinself  or  by  any 
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gates  01  walls  of  a  taum  in  the  night  ;(t(7^  though  that,  perhaps,  Sir  Edward  Coke 

would  h  ive  called  the  mansion-house  or  the  garrison  or  corporation.    Spehnan 

,^22 en    defines  burglary  to  be  ^^noctuma  diruptio  alicujus  *habitaculi^  vel  ecck8i(B, 

■*    etiam  murorum  portarumve  burgi,  ad  felaniam perpetrandam"    And  ther©- 

(•)Spelm.akm.  tit.  Airylary.    1  Hawk.  P.  a  108. 

of  his  family,  slept  in  the  house,  it  is  not  his  dwelling-house  so  as  to  be  the  subject  of 
burglary.  Rex  vs.  Martin,  R.  A  R.  C.  C.  108.  And  see  Lyon's  case,  Leach,  169.  Thomp- 
son's case,  id.  893.  Where  a  servant  has  part  of  a  house  for  his  occupation,  and  the  rest 
is  reserved  by  the  proprietor  for  other  purposes,  the  part  reserved  cannot  be  deemed  part 
of  the  servant's  dwelling-house;  and  it  will  be  the  same  if  any  other  person  has  part  of 
the  house  and  the  rest  is  reserved.  Rex  vs.  Wilson,  R.  &  R.  C.  C.  115,  Where  a  servant 
stipulates  upon  hire  for  the  use  of  certain  rooms  in  his  master's  premises  for  himself  and 
family,  the  premises  may  be  described  as  the  master's  dwelling-house,  although  the  sei^ 
vant  is  the  only  person  who  inhabits  them ;  for  he  shall  be  considered  as  living  there  as 
servant,  not  as  holding  as  tenant.  Rex  vs.  Stock,  id.  185.  Where  a  shop  was  rented  witli 
some  of  the  apartments  of  a  house,  it  was  held  that  the  shop  was  still  part  of  the  dwell- 
ing-house, and  that  burglarymight  be  committed  in  it,  as  the  house  of  the  landlord. 
Gibson's  case.  Leach,  287.  where  it  must  be  laid  in  the  indictment  to  be  the  dwelling- 
house  of  the  landlord,  if  he  break  open  the  apartments  of  his  lodgers  and  steal  their 
goods,  it  is  not  burglary ;  for  a  man  cannot  be  guilty  of  biurglary  in  his  own  house. 
Kel.  84. 

With  respect  to  the  new  provisions  contained  in  ss.  13  &  14  of  the  new  statute,  it  would 
seem  that  any  building  which  before  the  passing  of  this  statute  would  have  been  the  sub- 
ject of  burglary,  by  reason  of  its  being  within  the  curtilage,  may  now  be  the  subject  of 
an  indictment  under  s.  14.  The  main  question  in  such  cases  wiU  be,  what  shall  be  con- 
sidered as  being  within  the  curtilage,  which,  in  the  Termes  de  la  Ley,  is  defined  to  be  a 
garden-yard,  field,  or  piece  of  void  ground,  lying  near,  and  belonging  to,  the  messuage. 
Such  garden,  &c.  must  be  connected  vnth  the  messuage  by  one  uninterrupted  fence  or 
enclosure  of  some  kind;  and  perhaps  such  fence  may  more  properly  be  termed  the  car- 
tilage than  the  ground  lying  within  it.  An  indictment  under  the  new  section  must  aver 
that  the  building  was  within  the  curtilage  of  the  prosecutor's  dwelling-house,  and  that  it 
was  occupied  therewith  bv  the  prosecutor;  but  it  would  seem  that  it  need  not  aver  that 
the  builcung  was  one  in  which  burglary  could  not  be  committed.  See  Rex  vs,  Robinson, 
R.  &  R.  C.  C.  321.  The  other  clauses  of  this  st-atute,  namely,  s.  10,  as  to  sacrilege,  or  bur 
glary  and  stealing  ir  a  church  or  chapel ;  s.  12,  as  to  housebreaking  and  stealing  in  a 
nouse ;  and  s.  15,  as  to  robbery  in  a  shop,  will  be  more  properly  the  subjects  of  oonsidera 
tion  and  exposition  in  the  succeeding  chapter,  17,  to  which  the  reader  is  referred. 

As  to  the  residence :  from  all  the  cases,  it  appears  that  it  must  be  a  place  of  actual  resi- 
dence. Thus,  a  house  under  repair,  in  which  no  one  lives,  though  the  owner's  property  is 
deposited  there,  is  not  a  place  in  which  burglary  can  be  committed ;  for  it  cannot  be 
deemed  his  dwelling-house  until  he  has  taken  possession  and  begun  to  inhabit  it.  1 
Leach,  185.  Nor  will  it  make  any  difference  if  one  of  the  workmen  engaged  in  the  re- 
pairs sleep  there  in  order  to  protect  it.  1  Leach,  186,  in  notis.  Nor,  though  the  house  \b 
ready  for  the  reception  of  the  owner,  and  he  has  sent  his  property  into  it  preparatory  to 
his  own  removal,  will  it  become  for  this  purpose  his  mansion.  2  Leach,  771.  And  where 
the  owner  has  never,  by  himself  or  by  any  of  his  family,  slept  in  the  house,  it  is  not  his 
dwelling-house  so  as  to  make  the  breaking  thereof  burglary,  though  he  has  used  it  for 
his  meals  and  all  the  purposes  of  his  business.  Russ.  &,  Ry.  C.  G.  138.  So,  if  the  land- 
lord of  a  house  purchase  the  furniture  of  his  out-going  tenant,  and  procure  a  servant  to 
sleep  there  in  order  to  guard  it,  but  without  any  intention  of  making  it  his  own  resi- 
dence, a  breaking  into  the  house  will  not  amount  to  burglary.  2  Leach,  876.  But  if  the 
agent  of  a  public  company  reside  at  a  warehouse  belonging  to  his  employers,  this  crime 
may  be  committed  by  breakine  it,  and  he  may  be  considered  as  the  owner.  2  Leach,  931. 
And  it  seems  that  if  a  man  die  in  his  house,  and  his  executors  put  servants  in  it  and 
keep  them  there  at  board-wages,  burglary  may  be  committed  in  breaking  it,  and  it  may 
be  laid  to  be  the  executors'  property.    2  East,  P.  G.  499. 

It  seems  quite  settled,  as  above  observed,  that  the  proprietor  of  the  house  need  not  be 
actually  within  it  at  the  time  the  offence  is  committed,  provided  it  is  one  of  his  regular 
places  of  abode.  For  if  he  leaves  it  anhno  revertendi,  though  no  person  resides  there  in 
nij  absence,  it  will  stiU  be  his  mansion.  As  if  a  man  has  a.  house  in  town  and  another 
in  the  country,  and  goes  to  the  latter  in  the  summer,  the  nocturnal  breaking  into  either 
with  a  felonious  design  will  be  burglarious.  Fost.  77.  And  though  a  man  leaves  hi» 
house  and  never  means  to  live  in  it  again,  yet  if  he  uses  part  of  it  as  a  shop,  and  lets  a 
servant  and  his  family  live  and  sleep  in  another  part  of  it  for  fear  the  place  should  be 
robbed,  and  lets  the  rest  to  lodgers,  the  habitation  by  his  servant  and  family  will  be  a 
habitation  by  him,  and  the  shop  may  still  be  considered  as  part  of  his  dweliing-hoitM. 
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fore  we  may  safely  conclade  that  the  requisite  of  its  being  domus  mansionalis  is 
only  in  the  burglary  of  a  private  house,  which  is  the  most  Sequent,  and  in  which 
it  is  indispensably  necessary,  to  form  its  guilt,  that  it  must  be  in  a  mansion  or 
dwelling-house.  For  no  distant  bam,  warehouse,  or  the  like  are  under  the 
same  privileges,  nor  looked  upon  as  a  man's  castle  of  defence;  nor  is  a  breaking 
open  of  houses  wherein  no  man  resides,  and  which  therefore  for  the  time-being 
are  not  mansion-houses,  attended  with  the  same  circumstances  of  midnight 
terror.  A,  house,  however,  wherein  a  man  sometimes  resides,  and  which  the 
owner  hath  only  left  for  a  short  season,  animo  revertendi,  is  the  ^bject  of  bur- 

flary,  though  no  one  be  in  it  at  the  time  of  the  fact  committed.(x)  And  if  the 
arn,  stable,  or  warehouse  be  parcel  of  the  mansion-house,  and  within  the  same 
common  fence,(y)  though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  be  committed  therein ;  for  the  capital  house  protects  and  privileges  all  its 
branches  and  appurtenances,  if  within  the  curtilage  or  home-stall.(2)  ^  chamber 
in  a  college  or  an  inn  of  court,  where  each  inhabitant  hath  a  distinct  property, 
is,  to  all  other  purposes  as  well  as  this,  the  mansion-house  of  the  owner.(a)  So 
also  is  a  room  or  lodging  in  any  private  house  the  mansion  for  the  time-being 
of  the  lodger,  if  the  owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  bv  diflPerent  outward  doors.  But  if  the  owner  himself  lies  in  the 
house,  and  hath  but  one  outward  door,  at  which  he  and  his  lodgers  enter,  such 
lodgers  seem  only  to  be  inmates  and  all  their  apartments  to  be  parcel  of  the 
one  dwelling-house  of  the  owner.(6)  Thus,  too,  the  house  of  a  corporation  inha- 
bited in  separate  apartments  by  the  officers  of  the  body  corporate  is  the  mansion- 
house  of  the  corporation,  and  noir  of  the  respective  officers.((?)  But  if  I  hire  a 
shop,  parcel  of  another  man's  house,  and  work  or  trade  in  it,  but  never  lie  there, 
it  is  no  dwelling-house,  nor  can  burglary  be  committed  therein,  for  by  the  lease 
*it  is  severed  from  the  rest  of  the  house,  and  therefore  is  not  the  dwell-  ^^2^ 
ing-house  of  him  who  occupies  the  other  part ;  neither  can  I  be  said  to  ■- 
dwell  therein  when  I  never  lie  there.((f)  Neither  can  burglary  be  committed 
in  a  tent  or  booth  erected  in  a  market  or  fair,  though  the  owner  may  lodge 
therein ;(e)  for  the  law  regards  thus  highly  nothing  but  permanent  edifices;  a 
house  or  church,  the  wall  or  gate  of  a  town;  dnd  though  it  may  be  the  choice 
of  the  owner  to  lodge  in  so  fragile  a  tenement,  yet  his  lodging  there  no  more 
makes  it  burglary  to  break  it  open  than  it  would  be  to  uncover  a  tilted  wagon 
in  the  same  circumstances. 

8.  As  to  the  manner  of  committing  burglary  :* there  must  be  both  a  breaking 
and  an  entry  to  complete  it.  But  they  need  not  be  both  done  at  once ;  for  if  a 
hole  be  broken  one  night,  and  the  same  breakers  enter  the  next  night  through 
the  same,  they  are  burglars.(/)  There  must  in  general  be  an  actual  breaking ; 
not  a  mere  legal  clausum  fregit,  (by  leaping  over  invisible  ideal  boundaries,  which 
may  constitute  a  civil  trespass,)  but  a  substantial  and  forcible  irruption.  As  at 
least  by  breaking  or  taking  out  the  glass  of,  or  otherwise  opening,  a  window; 
picking  a  lock  or  opening  it  with  a  key;  nay,  by  lifting  up  the  latch  of  a  door, 

/«)lHaLP.aMA.   Fo«tn.    .  (•)  Foft 88, 89. 

(IT)  Kio«M.QarlAiid,  P.  1«  G«o.  m.  by  aU  tha  JndgM.  {*)  1  Hal.  P.C.  668. 

<•)  1  h2.  P.  a  668.    1  Hawk.  P.  C.  104.  ?•)  1  Hawk.  P.  a  lOi. 

/•)  1  HaL  P.  a  666.  (^  1  Hal.  P.  &  663. 
(»>Kelw.84.    lHaLP.a66«. 

1  Bum,  J.  24th  ed.  503.  Ruse.  &  Ry.  C.  C.  442,  8.  C.  But  in  an  indictment  for  larceny 
from  a  dwelling-house,  where  the  prosecutor  left  his  house  without  any  intention  of  livinff 
in  it  again,  and  intending  to  use  it  as  a  warehouse  only,  though  he  had  persons  (not  of 
hia  fieunily)  to  sleep  in  it  to  guard  the  property,  it  was  held  it  could  not  be  considered  the 
proBecutors  dwelling-house  to  support  the  charge.  Russ.  &  Ry.  C.  C.  187.  And  if  the 
occupier  of  a  house  removes  from  it  with  his  whole  family  and  takes  away  so  much  of 
his  goods  as  to  leave  nothing  fit  for  the  accommodation  of  inmates,  and  has  no  settled 
idea  of  returning  to  it,  but  rather  intends  to  let  it,  the  offence  will  be  merely  larceny. 
Foet.  76.  And  the  mere  casual  use  of  a  tenement  will  not  suffice;  and  therefore  the 
circumstance  of  a  servant  sleeping  in  a  barn,  or  porter  in  a  warehouse,  for  particular  and 
temporary  purposes,  will  not  so  operate  as  to  make  a  violent  entry  in  the  night,  in  order 
to  steal,  a  burglary.    1  Hale,  557,  558. — Chittt. 
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or  ui'loosing  any  other  fastening  which  the  owner  has  provided.*  But  if  a  per- 
son  leaves  his  doors  or  windows  open,  it  is  his  own  folly  and  negligence,  and  if 
a  man  enters  therein  it  is  no  burglary;  yet,  if  he  afterwards  nmocks  an  inner 
or  chamber  door,  it  is  so.(^)*'*  But  to  come  down  a  chimney  is  held  a  burglarious 
entry;  for  that  is  as  much  closed  as  the  nature  of  thin^  will  perniit.(A)  So, 
also,  to  knock  at  the  door,  and  upon  opening  it  to  rush  in  with  a  felonious 
intent ;  or,  under  pretence  of  taking  lodgings,  to  fall  upon  the  landlord  and  rob 
him;  or  to  procure  a  constable  to  gain  admittance,  in  oraer  to  search  for  traitors, 
and  then  to  bind  the  constable  and  rob  the  house ;  all  these  entries  have  been 
*'22T\  ^^J^d^^^  burglarious,  though  there  was  ^no  actual  breaking;  for  the 
J  law  will  not  suffer  itself  to  be  trifled  with  by  such  evasions,  especially 
under  the  cloak  of  legal  proce6s.(i)  And  so,  if  a  servant  opens  and  enters  his 
master's  chamber-door  with  a  felonious  design,  or  if  any  other  person  lodging 
in  the  same  house  or  in  a  public  inn  opens  and  enters  another's  door  with  such 
evil  intent,  it  is  burglary.  Nay,  if  the  servant  conspires  with  a  robber  and  lets 
him  into  the  house  by  night,  this  is  burglary  in  both  ;{k)  for  the  servant  is  doing 
an  unlawful  act,  and  the  opportunity  aferded  him  of  doing  it  with  greater  ease 
leather  a^^ravates  than  extenuates  the  guilt.  As  for  the  entry,  any  the  least 
degree  of  it,  with  any  part  of  the  body,  or  with  an  instrument  held  in  the  hand, 
is  sufficient;  as,  to  step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a  win- 
dow to  draw  out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  bur- 
glarious entries.(ij^    The  entry  may  be  before  the  breaking,  as  well  as  after,: 

(#)  1  Hal.  p.  a  M3.  (*)?tra.881.   1  Hal.  P.  C.  653.    1  Hawk.  P.  C 103. 

(*)  1  Hawk.  P.  C.  102.  1  Hal.  P.  0. 552.  (>>  1  HaL  P.  0. 656.    1  Hawk.  P.  C.  KO.   Fort.  108. 

(*)  1  Hawk.  P.  C.  102. 

'  So  to  push  open  massive  doors  which  shut  by  their  own  weight  is  burglarious,  though 
there  jj^  no  actual  fastening.  2  East,  P.  C.  487.  Pulling  down  the  sash  of  a  window  is  a 
breaking,  though  it  has  no  fastening  and  is  only  kept  in  its  place  by  the  pulley- weight: 
it  is  equally  a  breaking  although  there  is  an  outer  shutter  which  is  not  put  to.  Ross,  ft 
Ry.  C.  C.  451.  And  where  a  window  opens  upon  hinges,  and  is  fastened  by  a  wedge,  bo 
that  pushing  against  it  will  open  it,  forcing  it  open  by  pushing  against  it  is  sufficient  to 
constitute  a  breaking.  Russ.  &  Ry.  C.  C.  355.  Rut  where  the  prisoner  broke  out  of  a 
cellar  bv  lifting  up  a  heavy  flap  by- which  the  cellar  was  closed  on  the  outside  next  the 
street,  (the  flap  was  not  bolted,  but  it  had  bolts,)  six  of  the  learned  judges  were  of  opinion 
that  there  was  a  suflScient  breaking  to  constitute  burglary;  the  remaining  six  were  of  a 
contrary  opinion.  Russ.  &  Ry.  C.  C.  157.  And  it  is  to  be  observed  that  even  when  the 
first  entry  is  a  mere  trespass,  being  as  j9«r  janua  aperta^  if  the  thief  afterwards  breaks  open 
any  inner  room,  he  will  be  guilty  of  burglary,  (1  Hale,  553;)  and  this  may  be  done  by  a 
servant  who  sleeps  in  an  adjacent  room  unlatohins  his  master's  door  and  entering  his 
apartment  with  intent  to  kill  him.  1  Hale,  554.  But  lord  Hale  doubts  whether  a  guest 
at  an  inn  is  guilty  of  burglary  by  rising  in  the  night,  opening  his  own  door,  and  stealing 
goods  from  other  rooms.  1  Hale,  554.  And  it  seems  certain  that  breaking  open  a  chest 
or  trunk  is  not  in  itself  burglarious,  (Fost.  108, 109;)  and,  according  to  the  better  opinioa, 
the  same  principle  applies  to  cupboards,  presses,  and  other  fixtures,  which,  though  at- 
tached to  the  freehold,  are  intended  only  the  better  to  supply  the  place  of  movable 
depositories.    Fost.  109. — Chittt. 

^^  It  will  be  burglary  to  unlatch  an  inner  door  with  a  felonious  intent;  and  whatever 
would  be  a  breaking  of  an  outer  door  will  also  be  a  breaking  of  an  inner  door  to  consti- 
tute burglary.    See  2  East,  P.  C.  488. 

But  it  does  not  seem  to  be  a  burglary  to  break  the  doors  of  cupboards,  presses,  and 
closets.    Ibid. — Chittt. 

"  So  if  the  prisoner  breaks  open  a  shop-window  and  with  his  hand  takes  out  goods, 
the  offence  is  complete.  Fost.  107.  Russ.  &  Ry.  C.  C.  499,  S.  P.  Introducing  the  hand 
between  the  glass  of  an  outer  window  and  an  inner  shutter  is  sufficient  entry  to  consti- 
tute burglary.  Russ.  &  Ry.  C.  C.  341.  And  where  several  having  broken  open  a  house, 
and,  attempting  to  enter,  are  opposed  by  the  owner,  and  in  making  a- pass  at  him  the 
hand  of  one  of  the  party  is  withm  the  threshold,  he  will  be  guilty  of  burglary.  1  Hale, 
553.  If,  however,  an  instrument  has  been  thrust  into  the  window,  not  for  the  purpose 
of  taking  out  property,  but  only  calculated  to  form  the  aperture,  this  will  not  be  regarded 
as  an  entry,  (1  Leach,  406 ;)  or  if  a  house  be  broken  open,  and  the  owner,  through  the 
fear  occasioned  by  the  circumstance,  throw  out  his  money,  the  burglary  will  not  be  com- 
pleted. J  Hale,  555.  It  seems  doubtful  whether  shooting  through  a  window  is  sufficient 
by  the  entry  of  the  shot  discharged ;  but  it  seems  the  better  opinion  that  it  is,  as  in  this 
ease  a  felony  by  killing  is  as  much  attempted  as  in  Uie  introduction  of  an  instrument  a 
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for,  by  statute  12  Anne,  c.  7,  if  a  person  enters  into  the  dwelling-house  of  another 
without  breaking  in,  either  by  day  or  by  night,  with  intent  to  commit  felony, 
or  bein^  in  such  a  house  shall  commit  any  felony,  and  shall  in  the  night  broak 
out  of  the  same,  this  is  declared  to  be  burglary,  there  having  before  been  different 
opinions  concerning  it,  lord  Bacon(m)  holding  the  affirmative  and  Sir  Matthew 
Hale(n)  the  negative.  But  it  is  universally  agreed  thlit  there  must  be  both  a 
breaking,  either  in  &ct  or  by  implication,  and  also  an  entry,  in  order  to  com- 
plete the  burglary." 

4.  As  to  the  intent ;  it  is  clear  that  such  breaking  and  entry  must  be  with 
a  felonious  intent,  otherwise  it  is  only  a  trespass.  And  it  is  the  same  whether 
such  intention  be  actually  carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  judge.  And  therefore  such  a 
breach  and  entry  of  a  house  as  has  been  before  described,  by  ni^ht,  with 
intent  to  conunit  a  robbery,  *a  murder,  a  rape,  or  any  other  felony,  is  ^  ,^228 
burglary;  whether  the  thing  be  actually  perpetrated  or  not.  Nor  does  *- 
it  make  any  difference  whetner  the  offence  were  felony  at  common  law,  or  only 
created  so,  by  statute )  since  that  statute  which  makes  an  offence  felony  gives 
it  incidentally  all  the  properties  of  a  felony  at  common  law.(o)" 

Thus  much  for  the  nature  of  burglary,  which  is  a  felony  at  common  law 
but  within  the  benefit  of  clergy.  The  statutes,  however,  of  1  Bdw.  YI.  c.  12y 
and  18  Eliz.  c.  7,  take  away  clergy  from  the  principals,  and  that  of  3  &  4  W.  and 
J£.  c.  9,  from  all  abettors  and  accessories  before  the  fact.(|?)  And,  in  like 
manner,  the  law  of  Athens,  which  punished  no  simple  theft  with  death;  made 
burglary  a  capital  crime.(^)" 


(•)  Elm.  66.  Oompany,  with  intant  to  tteal  Um  stock  or  ntensili,  is,  by 

(•)  1  Hal.  P.  C.  ft54.  Stat.  18  Geo.  III.  c.  38,  declared  to  be  single  felony,  ana 

(•i  1  Hawk.  P.  C  10ft.  panJahed  with  traneportation  for  seven  years. 
If)  Sozglary  in  any  hooie  belonging  to  tha  Plat»01aii        (t)  Pott.  Antlq.  b.  1.  c.  M. 


felony  by  stealing  is  attempted.    1  Hale,  555.    Hawk.  b.  i.  c.  38,  b.  7.   See  4  Camp.  220. 
1  Stark.  58.— Chitty. 

"  The  act  now  in  force  is  7  &  8  Geo.  IV.  c.  27. — Chitty. 

"  But  if  a  servant  intrusted  by  his  master  to  sell  goods  receives  money  to  his  use,  con 
ceals  it  in  the  house  instead  of  paying  it  over,  and,  after  his  dismissal,  breaks  the  house 
and  steals  it,  the  entry  is  not  burglarious,  because  there  was  no  felony  in  the  original 
taking.  1  Show.  53.  And  even  where  prisoners  were  proved  to  have  broken  open  a 
house  in  the  night-time,  to  recover  teas  seized  for  want  of  a  legal  permit  for  the  use  of 
the  person  from  whom  they  were  taken,  an  indictment  for  burglary  with  intent  to  st'eal 
was  holden  not  to  be  supported.    2  East,  P.  C.  510. — Chitty. 

^  The  punishment  of  tnis  crime  now  varies  according  to  the  circumstances  under  which 
it  is  committed,  it  being  enacted,  by  stat.  1  Vict.  c.  86,  s.  2,  that  whoever  shall  bur* 
glariously  break  and  enter  into  any  dwelling-house,  and  shall  assault  with  intent  to 
murder  any  person  being  therein,  or  shall  stab,  cut,  wound,  beat,  or  strike  such  person, 
Bhall  be  gimty  of  felony  punishable  with  death ;  but,  by  s.  3,  the  simple  crime  of  burglary 
18  punishable  only  with  transportation  for  life  or  for  not  less  than  ten  years,  or  imprison- 
ment for  three  years, — and  now  penal  servitude  may  be  substituted.  And  now,  further, 
by  stat.  14  k  15  Vict.  c.  19,  ss.  1,  2,  any  person  found  by  night  armed  with  any  dan^eroua 
weapon,  with  intent  to  enter  any  dwelling  and  to  commit  Mony  therein,  or  found  m  the 
possession,  without  lawful  excuse,  of  housebreaking  instruments,  or  with  his  face  black- 
ened or  disguised,  or  found  by  night  in  any  building  with  intent  to  commit  any  felony, 
shall  be  guilty  of  a  misdemeanour,  punishable  with  imprisonment,  with  or  without  hard 
labour,  not  exceeding  three  years, — and  now  with  penal  servitude. — Stewart. 
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CHAPTER  XYII. 

OF  OFFENCES  AGAINST  PRIVATE  PROPERTY. 

♦2291  *The  next  and  last  specieB  of  ofTences  against  private  subjects  are 
J  such  as  more  immediately  affect  their  property.  Of  which  there  are 
two  which  are  attended  with  a  breach  of  the  peace;  larceny  and  malicious  mis- 
chief;  and  one  that  is  equally  injurious  to  the  rights  of  property,  but  attended 
with  no  act  of  violence,  which  is  the  crime  of  forgery.  Of  these  three  in  their 
order. 

I.  Larceny,  or  tJiefty  by  contraction  for  latrociny,  latrocinium,  is  distin- 
guished by  the  law  into  two  sorts :  the  one  called  simple  larceny,  or  plain  theft 
unaccompanied  with  any  other  atrocious  circumstance ;  and  mixed  or  compound 
larceny,  which  also  includes  in  it  the  aggravation  of  a  taking  from  one's  noose 
or  person.* 

And,  first,  of  simple  larcenv,  which,  when  it  is  the  stealing  of  goods  above  the 
value  of  twelve-pence,  is  called  grand  larceny ;  when  of  goods  to  that  value,  or 
under,  is  petit  larceny;  offences  which  are  considerably  distinguished  in  their 
punishment,  but  not  otherwise.  I  shall  therefore  first  consider  the  nature  of 
simple  larceny  in  general,  and  then  shall  observe  the  different  degrees  of 
punishment  inflicted  on  its  two  several  branches. 

Simple  larceny,  then,  is  "  the  felonious  taking  and  carrying  away  of  the  per- 
♦2301  ^^^^  goods  of  another."  This  *offence  certainly  commenced  then, 
J  whenever  it  was,  that  the  bounds  of  property,  or  laws  of  meum  and  tuumy 
were  established.  How  far  such  an  offence  can  exist  in  a  state  of  nature, 
where  all  things  are  held  to  be  Common,  is  a  question  that  may  be  solved 
with  very  little  difficulty.  The  disturbance  of  any  individual  in  the  occupation 
of  what  he  has  seized  to  his  present  use  seems  to  be  the  only  offence  of  this 
kind  incident  to  such  a  state.  But,  unquestionably,  in  social  communities, 
when  property  is  established,  the  necessity  whereof  we  have  formerly  seen,(fl) 
any  violation  of  that  property  is  subject  to  be  punished  by  the  laws  of  society; 
though  how  far  that  punishment  shall  extend  is  matter  of  considerable  doubt 
At  present  we  will  examine  the  nature  of  theft,  or  larceny,  as  laid  down  in  the 
foregoing  definition. 

(•)8ee1)ookll.p.8,fto. 

^  By  atat.  7  &  8  Geo.  IV.  c.  29,  s.  2,  it  is  enacted  "  that  the  distinction  between  gituid 
and  petit  larceny  shall  be  abolished,  and  every  larceny,  whatever  be  the  value  of  the 
property  stolen,  shall  be  deemed  to  be  of  the  same  nature,  and  shall  be  subject  to  the 
same  incidents  in  all  respects,  as  grand  larceny  was  before  the  commencement  of  this 
act ;  and  every  court  whose  power  as  to  the  trial  of  larceny  was  before  the  commence- 
ment of  this  act  limited  to  petty  larceny  shall  have  power  to  try  every  case  of  larceny 
the  punishment  of  which  cannot  exceed  the  punishment  hereinafter  mentioned  for 
Bimple  larceny,  and  also  to  try  all  accessories  to  such  larceny." 

By  sect.  3,  eveiy  person  convicted  of  simple  larceny,  or  of  any  f^ony  thereby  made 
punishable  like  simple  larceny,  shall  (except  in  the  cases  thereinafter  otherwise  pro- 
vided for)  be  liable  to  transportation  tor  seven  years,  or  imprisonment  not  exoeediBg 
two  years,  and,  if  a  male,  to  one,  two,  or  three  public  whippings ;  and,  by  sect.  4,  where 
the  Sentence  is  imprisonment,  the  courts  have  a  discretionary  power  to  Jiward  hard 
labour  or  solitary  confinement  in  addition.  This  observation  has  oeen  introduced  here 
that  the  reader  may  observe  how  far  the  present  provisions  of  the  law  vary  from  the  text 
in  his  progress  through  this  important  chapter,  and  to  remind  him  that  the  subtle  di»* 
tiuctions  between  grand  and  petty  lareeny  are  now  entirely  abolished. 

By  sect.  61,  in  every  felony  punishable  under  this  act,  every  principal  in  the  second 
degree,  and  every  accessory  before  the  fact,  shall  be  punishable  with  death,  or  otherwise, 
in  the  same  manner  as  the  principal  in  the  first  degree ;  and  every  accessory  after  the 
fact  (except  only  a  receiver  of  stolen  property)  shall  on  conviction  be  liable  to  imprison- 
ment for  any  term  not  exceeding  two  years ;  and  every  person  aiding,  abetting,  conn^l- 
ling,  or  procuring  the  commission  of  any  misdemeanour  punishable  under  this  act,  shall 
be  liable  to  be  indicted  and  punished  as  a  principal  offender.  As  to  the  venue  in 
of  larceny,  see  7  Geo.  IV.  c.  ^  (,  ss.  12,  13.— Chittt. 
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I.  It  must  be  a  taking,*   This  implies  the  consent  of  the  owner  to  be  wanting. 

'  The  cases  upon  this  important  requisite  of  the  offence  of  larceny  are  so  numerous, 
and  the  distinctions  so  subtle,  that  it  will  be  necessary  to  go  into  considerable  detail  to 
give  a  complete  view  of  the  law  upon  the  subject.  See,  in  general,  3  Chitt.  Crim.  L.  2d 
ed.  917  to  924. 

1st.  Where  the  offender  lawfully  acquired  the  possession  qf  the  goodsy  but  under  a  hare  charge^  the 
9vner  slUl  retaining  his  property  in  them^  the  ofiender  will  be  guilty  of  larceny  at  common  law 
in  embezzling  them.  Thus,  in  addition  to  the  instances  put  by  the  learned  author,  of  the 
butler,  the  shepherd,  and  guest  at  an  inn,  if  a  master  deliver  property  into  the  hande  of 
a  servant  for  a  special  purpose,  as  to  leave  it  at  the  house  of  a  friend,  or  to  get  change, 
or  deposit  with  a  banker,  the  servant  will  be  guilty  of  felony  in  applying  it  to  his  own 
use,  for  it  still  remains  in  the  constructive  possession  of  its  owner.  2  I^ach,  870,  942 ; 
and  see  2  East,  P.  C.  5^;  sedvide  East,  P.  C.  ^62.  R.  ft  R.  C.  C.  215.  4  Taunt.  258,  S.  C. 
If  a  banker's  clerk  is  sent  to  the  money-room  to  bring  cash  for  a  particular  purpose,  and 
he  takes  the  opportunity  of  secreting  some  for  his  own  use,  (1  Iieach,  344,)  he  is  guilty 
of  larceny.  And  see  1  Leach,  251.  Kelw.  33.  Cowp.  294.  And  if  several  persons  play 
together  at  cards,  and  deposit  money  for  that  purpose,  not  parting  with  their  property 
therein,  and  one  sweep  it  all  away  and  take  it  to  himself,  he  will  be  guilty  of  theft,  if  the 
iuiy  find  that  he  acted  with  a  felonious  design.  1  Leach,  270.  Cald.  295.  So  if  there 
be  a  plan  to  cheat  a  man  of  his  property,  under  colour  of  a  bet,  and  he  parts  with  the 
possession  only,  to  deposit  as  a  stake  with  one  of  the  confederates,  the  taking  by  such  con- 
federate IS  felonious.  Russ.  &  Ry.  C.  G.  413.  And  if  a  bag  of  wheat  be  delivered  to  a 
warehouseman  for  safe  custody,  and  he  take  the  wheat  out  of  the  bag  and  dispose  of  it^ 
it  is  larceny.  Russ.  &  Ry.  C.  C.  337.  And  where  a  banker's  clerk  took  notes  from  the 
till,  under  colour  of  a  check  from  a  third  person,  which  check  he  obtained  by  having 
entered  a  fictitious  balance  in  the  books  in  &vour  of  that  person,  it  was  held  he  was 
guilty  of  felony,  the  fraudulent  obtaining  the  check  being  nothing  more  than  mere 
machinery  to  effect  his  purpose.  4  Taunt.  304.  R.  A  R.  0.  C.  221,  S.  C.  2  Leach,  C.  C. 
1083.  And  where  one  employed  as  a  clerk  in  the  daytime,  but  not  residing  in  the 
house,  embezzles  a  bill  of  exchange  which  he  received  from  his  master  in  the  usuid 
course  of  business,  with  directions  to  transmit  it  by  the  post  to  a  correspondent,  it  was 
held  larceny.  2  East,  P.  C.  665 ;  and  see  2  Chitt.  C.  L.  2d  ed.  917,  b.  And  where  goods 
have  not  been  actually  reduced  into  the  owner's  possession,  yet  if  he  has  intrusted  another 
to  deliver  them  to  his  servant,  i^nd  they  are  delivered  accordingly,  and  the  servant  em 
bezzle  them,  he  will  be  guilty  of  larceny ;  as  where  a  corn-factor,  having  purchased  a 
cargo  of  oats  on  board  a  ship,  sent  his  servant  with  his  barge  to  receive  part  of  the  oats 
in  loose  bulk,  and  the  servant  ordered  some  of  them  to  be  put  into  sacks,  which  he  after- 
wards embezzled,  this  was  holden  larceny.    2  East,  P.  C.  1798.    2  Leach,  825. 

The  learned  commentator  has  already  noticed  the  21  Hen.  VIll.  c.  7,  making  the 
embezzlement  of  goods  above  the  value  of  forty  shillings  felony,  when  intrusted  to  a 
servant  by  his  master.  The  act  extends  only  to  such  persons  who  were  servants  to  the 
owner  of  the  goods,  both  at  the  time  of  their  delivery  and  when  they  were  stolen.  1 
Hawk.  c.  33,  s.  12.  2  East,  P.  C.  562.  To  bring  the  case  within  the  act,  the  goods  must 
have  been  delivered  to  the  servant  to  Iceep  for  the  master ;  and  the  words  "  Kept  to  the 
use  of  the  master"  imply  that  they  are  to  be  returned  to  the  master.  2  East,  P.  C.  562. 
The  act  does  not  extend  to  goods  the  actual  property  of  which  were  not  in  the  master  at 
the  time;  and  therefore  it  is  said  that  if  the  property  be  changed,  as  by  melting  the 
money  down,'  or  malting  corn,  and  then  it  be  taken  away,  it  is  not  within  the  statute. 

1  Hawk.  c.  33,  s.  15.  2  East,  P.  C.  563 ;  sed  qware.  See  1  Hawk.  c.  33,  s.  15.  The  act  only 
extends  to  where  the  owner  has  actually  had  them  in  his  possession,  and  not  where  his 
servant  has  merely  received  them  to  his  use.  No  wasting  or  consuming  the  goods  is 
within  the  act,  however  wilful.    Hawk.  b.  i.  c.  33,  s.  14. 

2dly.  Where  the  offender  urdaaofuUy  acquired  the  possession  of  ooodsy  as  hy  fraud  or  force,  dsc, 
with  intent  to  steal  them^  the  owner  stUl  retaining  his  property  in  tKemy  such  an  offender  will  be 
puilty  of  larceny  in  embezzling  them.  Therefore,  in  addition  to  the  instances  mentioned 
in  the  text,  hiring  a  horse  on  pretence  of  taking  a  journey,  and  immediately  selling  it, 
is  larceny,  because  the  jury  found  the  defendant  acted  ammo  furandi  in  making  the  con- 
tract, and  the  parting  with  the  possession  had  not  ehanged  the  nature  of  the  property. 

2  East,  P.  C.  68d.  1  Leach,  212 ;  and  see  2  Leach,  420.  2  East,  P.  C.  691.  So,  obtaining 
a  horse  by  pretendine  another  person  wanted  to  hire  it  to  go  to  B.,  bnt  in  truth  with 
intent  to  steal  it,  and  not  going  to  B.,  but  taking  the  horse  elsewhere  and  selling  it,  is 
larceny.  1  Leach,  409.  2  East,  P.  C.  689.  So  where  the  prisoner,  intending  to  steal  the 
mail-bags  from  a  post-office,  procured  them  to  be  let  down  to  him  by  a  string  from  the 
window  of  the  post-office,  under  pretence  that  he  was  the  mail-jniard,  he  was  held  guilty 
of  larceny.  2  East,  P.  C.  603.  It  is  larcenv  for  a  person  hired  mr  the  special  purpose  of 
driving  sheep  to  a  fair  to  convert  them  to  his  own  use,  he  having  the  intention  so  to  do 
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Th  ^refore  no  delivery  of  the  goods  from  the  owner  to  the  offender,  upon  trast, 
can  ground  a  larceny.  As  if  A.  lends  B.  a  horse,  and  he  rides  away  with  him ; 
or  if  I  send  goods  oy  a  carrier,  and  he  carries  them  away ;  these  are  do  lar- 

at  the  time  of  receivinfl  them  from  the  owner.  1  By.  &  H.  C.  C.  87.  And  where  a  man 
ordered  a  pair  of  candlesticks  from  a  silversmith,  to  he  paid  for  on  delivery,  to  be  sent 
to  his  lodgings,  whither  they  were  sent  accordingly,  with  a  bill  of  parcels,  by  a  servant, 
and  the  prisoner,  contriving  to  send  the  servant  back  under  some  pretence,  kepi  the 
goods,  it  was  holden  larceny.  Cited  in  2  Leach,  420.  And  if  a  sale  of  goods  is  not  com- 
pleted, and  the  pretended  purchaser  absconds  with  them,  and  from  the  first  his  inten- 
tion was  to  defraud,  he  is  guilty  of  stealing,  (1  Leach,  92;)  and  to  obtain  money  from 
another  by  ring-dropping  is  a  similar  offence,  if  there  was  an  originid  dedgn  to  steal,  (1 
Leach,  238;  2  Leach,  572;)  and  where  the  owner  of  eoods  sends  them  by  a  servant,  to  be 
delivered  to  A.,  and  B.,  pretending  to  be  A.,  obtains  them  from  him,  B.  is  guilty  of  larceny. 
2  East,  P.  C.  673.  So  where  the  prisoner,  pretending  to  be  the  servant  of  a  person  who  had 
bought  a  chest  of  tea  deposited  at  the  East  India  Company's  warehouse,  got  a  request' 
paper  and  permit  for  the  chest,  and  took  it  away  with  the  assent  of  a  person  in  the  com- 
pany's service  who  had  the  charge  of  it,  this  was  held  felony.  B.  &  By.  C.  C.  173.  So  to 
obtain  a  bill  of  exchange  from  an  endorsee  under  a  pretence  of  getting  it  discounted,  \b 
felony,  if  the  jury  find  that  the  party  did  not  intend  to  leave  the  bill  in  the  possession 
of  the  defendant  previous  to  receiving  the  money  to  be  obtained  on  his  credit,  and  that 
he  undertook  to  discount  with  intent  to  convert  it  to  his  own  use,  (1  Leach,  294;)  and  it 
seems  that  if  a  person  procure  possession  of  a  house  with  an  intent  to  steal  the  lead 
affixed  to  it,  he  may  be  indicted,  on  the  4  Geo.  II.  c.  32,  for  the  statutable  larceny.  2 
Leach,  850. 

In  all  these  cases  the  defendant's  original  design  in  obtaining  the  goods  was  felonious, 
and  the  owner  never  parted  with  his  property  therein ;  for  where  either  is  not  the  case 
there  can  be  no  larceny,  as  will  appear  from  the  following  instances.  Thus,  where  a 
house  was  burning  and  a  neighbour  took  some  of  the  goods,  apparently  to  save  them  from 
the  flames,  and  sSterwards  converted  them  to  his  own  use,  it  was  holden  no  felony,  be- 
cause the  jiiry  thought  the  original  design  honest.  1  Leach,  411,  notes.  And  it  is  oeitain 
that  if  the  prcperfy  in  effects  be  given  voluntarily,  whatever  false  pretence  has  been  used 
to  obtain  it,  no  felony  can  be  committed.  1  Hale  P.  C.  506.  B.  ft  R.  C.  G.  225,  S.  P.  Thus, 
obtaining  silver  on  pretence  of  sending  a  half-guinea  presently  in  exchange  is  no  felony. 
2  East,  P.  C.  672.  So,  writing  a  letter  in  the  name  of  a  third  person  to  borrow  mon^, 
which  he  obtains  by  that  fraud,  is  only  a  misdemeanour,  (2  East,  P.  C.  673 ;)  and  it  makes 
no  difference,  in  these  cases,  that  the  credit  was  obtained  by  fraudulently  using  the  name 
of  another  to  whom  it  was  intended  to  be  given,  (1  Leach,  303,  notes.  2  Eas^  P.  C.  673. 
B.  ft  B.  C.  C.  225 ;)  and  if  a  horse-dealer  delivers  a  horse  to  another  on  his  promise  to 
return  immediately  and  pay  for  it,  the  party's  riding  off  and  not  returning  is  no  felonv. 
1  Leach,  467.  2  East,  P.  C.  669.  So  if  a  tradesman  sells  goods  to  a  strancer  as  for  ready 
money,  and  sends  them  to  him  by  a  servant,  who  delivers  them  and  ti£e8  in  payment 
for  them  bills  which  prove  to  be  mere  fabrications,  this  will  be  no  larceny,  though  the 
party  took  his  lodgings  for  the  express  purpose  of  obtaining  the  goods  hj  fraud;  because 
the  owner  parted  with  his  property.  2  Leach,  614.  So  fraudulently  winning  money  at 
gaming,  where  the  ii\jured  party  really  intended  to  play,  is  no  larcenv,  thou^  a  conspi- 
racy to  defraud  appear  in  evidence.  2  Leach,  610.  So  brokers,  bankers,  or  agents  em- 
bezzling securities  deposited  vnth  them  for  security  or  any  special  purpose  are  not  guilty 
of  larceny,  (4  Taunt.  258.  2  Leach,  1054.  B.  ft  B.  G.  G.  215,  S.  G. ;)  but  this  decision  occa- 
sioned the  52  Geo.  III.  c.  63  to  be  passed,  making  it  a  misdemeanour  in  brokers,  bankers, 
and  others  to  embezzle  securities  deposited  with  them  for  safe  custody  or  for  any  special 
purpose,  in  violation  of  good  faith  and  contrary  to  the  special  purpose  for  which  they 
were  deposited.  Thus,  in  all  cases  where  a  voluntary  delivering  by  the  pro6ecut<H'  is 
the  defence  to  be  relied  on,  two  questions  arise :  firsts  whether  the  property  was  parted 
with  by  the  owner;  secondly,  whethw,  supposing  it  was  not,  the  prisoner,  at  the  time 
he  obtained  it,  conceived  a  felonious  design.  In  the  first  case,  no  fiuud  or  breach  of 
trust  can  make  a  conversion  larceny;  in  the  second,  the  coniplexion  of  the  offence  most 
depend  on  the  felonious  design. 

3dly.  Where  the  offender  lawfiiUy  acquired  the  pouesaon  of  and  ^fuaUfied  property  tn  goodt  under 
eol&ur  qf  bailmerU,  InU  tcUh  the  intention  o/eteaUng  them;  or  where  the  oailmeni  has  been  determined dtktr 
|ry  the  torongful  act  qf  the  qfflsnder  or  by  the  intention  ^  the  parties,  if  he  afterwards  embezzle  such 
goods  he  will  be  guilty  of  larceny.  For  in  the  first  case,  after  the  determination  of  the 
special  contract  by  any  plain  and  unequivocal  wrongfril  act  of  the  bailee  inoonsistent  with 
that  contract,  the  property,  as  against  the  bailee,  reverts  to  the  owner,  although  the  actual 
possession  remain  in  the  bailee.  2  East,  P.  G.  691,  627.  The  most  remarkable  case  of  this 
aescription  is  that  of  a  carrier  pointed  out  by  the  learned  commentator.  So  the  conver- 
iion  of  money  with  i^  felonious  intent,  whicn  was  found  in  a  bureau  delivered  to  a  car* 
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eenie8.(6)  But  if  the  carrier  opens  a  bale  or  pack  of  ^oods,  or  pierces  a  vessel 
of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it  to  the  place  appointed 
and   afterwards  takes  away  the  whole/ these  are  larcenies  ;(c)  for  here  the 

(»)1Ba1.P.C.604.  (•)  S  iDAt.  107. 

penter  to  be  repaired,  by  breaking  it  open,  when  there  was  no  necessity  for  so*  doing  foi 
the  purpose  of  repairs,  will  amount  to  a  laroeny,  f  8  Ves.  405.  2  Leach,  952.  2  Buss.  1^5 ;) 
and  in  the  same  case  it  was  said  that  if  a  pockew>ook  containing  bank-notes  were  left  in 
the  pocket  of  a  coat  sent  to  be  mended,  and  the  tailw  took  the  pocket-book  out  of  the 
pocket  and  the  notes  out  of  the  pocket-book  with  a  felonious  intent,  it  would  amount  to 
a  felony.  If  the  master  and  owner  of  a  ship  steal  some  of  the  goods  delivered  to  him  to 
carry,  it  is  not  larceny  in  him,  unless  he  took  the  goods  out  of  their  package;  nor,  if  lar- 
ceny, would  it  be  an  offence  within  240eo,  II.  c.  45.  B.  &  B.  C.  C.  92.  And  if  com  be  sent 
to  a  miller  to  grind  and  he  take  part  of  it  he  will  be  guilty  of  felony,  (1  Boll.  Abr.  73 ;)  but 
where  forty  bags  of  wheat  were  sent  to  the  prisoner,  a  warehouseman,  for  safe  custody  until 
sold  by  the  prosecutor,  and  the  prisoner's  servant,  by  direction  of  the  prisoner,  emptied  four 
of  the  bags  and  mixed  their  contents  with  other  inferior  wheat,  and  part  of  the  mixture  was 
disposed  of  by  the  prisoner  and  the  remainder  was  placed  in  the  prosecutor's  bags  which  had 
tiius  been  emptied,  and  there  was  no  severing  of  any  part  of  the  wheat  in  any  one  bag  with 
intent  to  embezzle  that  part  only  which  was  so  severed,  the  prisoner  was  held  guilty  of  lar- 
ceny in  taking  the  wheat  out  of  the  bag.  B.  A  B.  C.  C.  337.  And  where  property  which  the 
prosecutors  had  bought  was  weighed  out  in  the  presence  of  their  clerk  and  delivered  to 
their  carter's  servant  to  cart,  who  let  other  persons  take  away  the  cart  and  dispose  of  the 
property  for  his  benefit  jointly  with  that  of  the  other  persons,  it  was  held  that  tne  carter's 
servant  was  not  guilty  of  a  mere  breach  of  trust,  but  that  he  as  well  ss  the  other  persons 
were  ffuilty  of  larceny  at  common  law.  Buss.  &  By.  C.  C.  125 ;  and  see  2  East,  P.  C.  568 
to  57^  6^^  to  698.  But  in  all  these  cases  the  defendant  must  have  had  an  irUcniion  of 
tUalxng  the  property  at  the  time  it  was  delivered  to  him.  B.  &  B.  €.  C.  4il,  overruling 
2  East,  P.  a  690,  694.    2  Buss.  1089,  1090.    1  B.  &  M.  C.  C.  87. 

4thly.  Where  the  offender  has  the  qualified  'property  and  actual  possession  of  the  goods  at  the  time 
of  the  ^nbezzlement,  he  will  not  be  guilty  of  mrceny  at  common  law.  Thus,  where  a  servant 
or  clerk  had  received  property  for  the  use  of  his  master,  and  the  master  never  had  any 
other  possession  than  such  possession  by  his  servant  or  clerk,  it  was  doubted  whether  the* 
latter  was  guilty  of  felony  in  stealing  such  property  or  was  guilty  merely  of  a  breach  of 
trust.  2  Leach,  835.  Hale,  668.  East,  P!  C.  570,  571.  And  see  4  Taunt.  258.  Buss.  & 
By.  C.  C.  215,  S.  C.  2  Leach,  C.  C.  1054.  So  a  cashier  of  the  bank  could  not  be  guilty 
of  felony  in  embezzling  an  India  bond  which  he  had  received  from  the  court  of  chancery 
and  was  in  his  actual  as  well  as  constructive  possession.  1  Leach,  28.  So  if  a  clerk  re- 
ceived money  of  a  customer,  and  without  at  all  putting  it  in  the  till  converted  it  to  his  . 
own  use,  he  was  ^ilty  only  of  a  breach  of  trust;  though,  had  he  once  deposited  it  and 
then  taken  it  again,  he  would  have  been  guilty  of  felony.    2  Leach,  835. 

Servants  and  Clerks, — ^The  dangers  resulting  from  this  doctrine  occasioned  the  enact 
ment  of  39  Greo.  III.  c.  85  against  such  eml^zzlements  by  servants  or  clerks,  rendering 
the  offence  punishable  with  transportation  for  fourteen  years.  This  act  extends  only  to 
such  ^rvants  as  are  employed  to  receive  money,  and  to  instances  in  which  they  receive 
money  by  virtue  of  their  employment.  It  seems  an  apprentice,  though  under  the  age 
of  eighteen,  is  within  the  act,  (B.  &  B.  C.  C.  80;)  so  is  a  female  servant.  B.  &  B.  C.  C. 
267.  A  person  employed  upon  commission  to  travel  for  orders  and  to  collect  debts  is  a 
clerk  within  the  act,  though  he  is  employed  by  many  different  houses  on  each  journey, 
and  pays  his  own  expenses  out  of  his  commission  on  each  journey,  and  does  not  live  wiUi 
any  of  his  employers  nor  act  in  any  of  their  counting-houses.  B.  &  B.  C.  C.  198.  So  a 
servant  in  the  employment  of  A.  &  B.,  who  are  partners,  is  the  servant  of  each,  and  if 
he  embezzle  the  private  money  of  one  may  be  charged,  under  the  act,  as  the  servant  of 
that  individual  fjartner.  3  Stark.  C.  N.  P.  70.  A  man  is  sufficiently  a  servant  within  the 
act  although  he  is  only  occasionsjly  employed  when  he  has  nothing  else  to  do;  and  it  is 
sufficient  if  he  was  employed  to  receive  the  money  he  embezzled,  though  receiving  money 
may  not  be  in  his  usual  employment,  and  although  it  was  the  only  instance  in  which  he 
watt  80  employed.  B.  &  By.  C.  C.  299.  A  clerk  intrusted  to  receive  money  at  home  from 
out-door  collectors  received  it  qbroad  from  out-door  customers,  it  was  held  that  such  re- 
ceipt of  monev  may  be  considered,  "by  virtue  of  his  emplo3rment,"  within  the  act,  though 
it  is  beyond  the  limits  in  which  he  is  authorized  to  receive  money  from  his  employers. 
B.  i^  By.  0.  C.  319.  So  if  a  servant,  generally  employed  by  his  master  to  receive  sums  of 
one  description  and  at  one  place  only,  is  employed  by  him  in  a  particular  instance  to 
receive  a  sum  of  a  different  description  and  at  a  different  place,  this  latter  sum  is  to  be 
considered  as  received  by  him  by  virtue  of  his  employment ;  for  he  fills  the  character  of 
Servant,  as  it  is  by  being  employed  as  servant  he  receives  the  monev.  B.  &  By.  C.  C.  516. 
Where  the  owner  of  a  colliery  employed  the  prisoner  as  captain  of  one  of  his  barges,  to 
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animus  furandi  is  manifest ;  since  in  the  first  case  he  had  otherwise  no  induce- 
ment to  open  the  goods,  and  in  the  second  the  trust  was  determined,  the 
delivery  having  taken  its  effect.  But  bare  non-delivery  shall  not,  of  course, 
be  intended  to  arise  irom  a  felonious  design,  since  that  may  happen 
from  a  variety  of  other  accidents.  Neither  by  the  common  law  was  it  larceny 
in  any  servant  to  run  away  with  the  goods  committed  to  him  to  keep,  bat 
only  a  breach  of  civil  trust.  But,  by  statute  33  Hen.  VI.  c.  1,  the  servants  of 
persons  deceased,  accused  of  embezzling  their  masters'  goods,  may,  by  writ 
*23n  ^^*  ^^  chancery  (issued  by  the  advice  of  *the  chief  mstices  and  cbiei 
J  baron,  or  any  two  of  themj  and  proclamation  made  thereupon,  be  sum- 
moned to  appear  gjBrsonally  in  tne  court  of  king's  bench  to  answer  their 
masters'  executors  in  any  civil  suit  for  such  goods,  and  shall,  on  default  of 

carry  out  and  sell  coal,  and  paid  him  for  his  labour  by  allowing  him  two-thirds  of  the 
price  for  which  he  sold  the  coals,  after  deducting  the  price  charged  at  the  oollierr,  he 
was  held  a  servant  within  the  act,  and,  having  embezzled  the  price,  he  was  guilty  of  lar- 
ceny within  the  act.  R.  &  R.  C.  C.  139.  So  a  servant  who  received  money  for  his  master 
for  articles  made  of  his  master's  materiaLs,  which  he  embezzled,  was  held  within  the  act, 
though  he  made  the  articles  and  was  to  have  a  given  portion  of  the  price  for  makiDg 
them.  Russ.  &  Ry.  C.  C.  145.  The  act  is  not  confined  to  clerks  and  servants  of  persons 
in  trade:  it  extends  to  the  clerks  and  servants  employed  to  receive  of  all  persons  what- 
ever. Therefore,  where  the  overseers  of  a  township  employed  the  prisoner  as  their 
accountant  and  treasurer,  and  he  received  and  paid  all  the  money  receivable  or  payable 
on  their  account,  he  received  a  sum  and  embezsded  it,  he  was  held  a  clerk  and  servant 
within  the  act.  R.  &  R.  C.  C.  349.  2  Stark.  C.  N.  P.  349,  S.  C.  If  a  servant,  imme- 
diately on  receiving  a  sum  for  his  masters,  enters  a  smaller  in  his  book,  and  ultimately 
account  to  his  master  for  the  smaller  sum  only,  he  may  be  considered  as  embezzling  the 
difference  at  the  time  he  made  the  entry ;  and  it  will  make  no  difference  though  he 
received  other  sums  for  his  master  on  the  same  day,  and  in  paying  them  and  the  smaller 
sum  to  his  master  together  he  might  give  his  master  eveiy  piece  of  money  or  not'C  he 
.received  at  the  time  he  made  the  false  entry.  R.  A  R.  C.  C.  463.  3  Stark.  N.  P.  C.  67, 
6.  C.  It  seems  the  act  does  not  apply  to  cases  which  were  larceny  at  common  law.  2 
Leach,  C.  C.  1033.  R.  &  R.  C.  C.  160,  S.  C.  Peck's  case,  cor.  Park,  J.  Staffordshire  Sum. 
Ass.  1817.  3  Stark.  Evid.  842.  It  is  questionable,  therefore,  whether,  if  a  servant  receives 
money  from  his  master  to  pay  C,  and  does  not  pay  it,  he  can  be  indicted  for  embezzle- 
ment, (Russ.  &  Ry.  C.  C.  267 ;)  but  as  counts  for  larceny  at  common  law  and  for  embezzle- 
ment under  the  statute  may  be  joined  in  the  same  indictment,  any  difficulty  in  this 
respect  may  be  avoided.  See  3  M.  &  S.  549,  550.  Although  property  has  been  in  the 
possession  of  the  prisoner's  masters,  and  they  only  intrust  the  custody  of  such  property 
to  a  third  person  to  try  the  honesty  of  their  servant,  if  the  servant  receives  it  fh)m  such 
third  person  and  embezzles  it,  it  is  an  offence  within  the  act.  B.  &  R.  C.  C.  160.  2 
Leach,  1033,  S.  C. 

Parfy/  stealing  kU  own  Ooodsy  dec, — Besides  the  cases  already  mentioned  in  the  text,  if  a 
man  steals  his  own  ^oods  from  his  own  bailee,  thoueh  he  has  no  intent  to  charge  the 
bailee,  but  his  intent  is  to  defraud  the  king,  yet  if  the  bailee  had  an  interest  in  thej)os- 
eession  and  could  have  withheld  it  from  the  owner,  the  taking  is  a  larceny.  R.  &  K.  C. 
C.  470.  3  Bum,  J.,  24th  ed.,  240,  S.  C.  And  a  man  may  be  accessory  after  the  fact  to  a 
larceny  committed  on  himself  by  receiving  and  harbouring  the  thief  instead  of  bringiii| 
him  to  justice,  (Post.  123;)  but  a  joint  tenant  in  common  of  effects  cannot  be  guilt^  of 
larceny  in  appropriating  the  whole  to  his  own  purpose,  (1  Hale,  513 ;)  .but  if  a  part-owner 
of  property  steal  it  from  the  person  in  whose  custody  it  is  and  who  is  responsible  far  ttt 
surety,  he  is  guilty  of  larceny.  R.  k  R.  C.  C.  478.  3  Bum,  J.,  24th  ed.,  241,  S.  C.  Nor 
can  a  wife  commit  larceny  of  her  husband's  goods,  because  his  custody  is  in  law  hers, 
and  they  are  considered  as  one  person.  1  Kale,  5l4f  On  the  same  ground,  no  third 
person  can  be  guilty  of  larceny  by  receiving  the  husband's  goods  from  the  wife;  and  if 
she  keep  the  key  of  the  place  where  the  property  is  kept,  her  privity  will  be  presumed, 
and  the  defendant  must  be  acquitted.    1  Leeush,  47.    See  1  Hale,  45,  516.    K^.  37. 

TA«  taking  must  ohoays  he  against  the  tmll  of  the  owner,  (1  Leach,  47;)  but  if  the  owner,  in 
order  to  detect  a  number  of  men  in  the  act  of  stealing,  directs  a  servant  to  appear  to 
encourage  the  desien  and  lead  them  on  till  the  offence  is  complete,  so  long  as  he  did  not 
induce  the  original  intent,  but  only  provided  for  its  discovery  after  it  was  formed,  the 
criminahty  of  the  thieves  will  not  be  destroyed.  2  Leach,  913.  So  if  a  man  be  suspected 
of  an  intent  to  steal,  and  another,  to  try  him,  leaves  property  in  his  way  which  he  takes, 
he  is  guilty  of  larceny.  2  Leach,  921.  And  if,  on  thieves  breaking  in  to  plunder  a  house, 
a  servant,  by  desire  of  his  master,  show  them  where  the  plate  is  kept  which  they  remoTe, 
ttrs  circumstance  will  not  affect  the  crii^ie.  2  Leach,  9^ — Chitty. 
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appearance,  be  attainted  of  felony.  And,  by  statute  21  Hen.  YIII.  c.  7,  if  any 
fiervant  embezzles  his  master's  goods  to  the  value  of  forty  shillings,  it  is  made 
felony ;  except  in  apprentices,  and  servants  under  eighteen  years  old.'  But  if 
he  had  not  the  possession,  but  only  the  care  and  oversight,  of  the  goods,  as  the 
butler  of  the  plate,  the  shepherd  of  the  sheep,  and  the  like,  the  embezzling  of 
them  is  felony  at  common  law.(rf)  So  if  a  guest  robs  his  inn  or  tavern  of  a  piece 
of  plate,  it  is  larceny;  for  he  hath  not  the  possession  delivered  to  him,  but  merely 
the  U8e;(e)  and  so  it  is  declared  to  be  by  statutes  3  &  4  W.  and  M.  c.  9  if  a 
lodger  runs  away  with  the  goods  from  his  ready-furnished  lodgings.*    Undei 

(*)  1  HaL  p.  G.  606.  (•)  1  Hawk.  P.  C.  90. 

'  The  fkbove  statutes,  with  others  on  the  same  subject,  are  repealed,  by  the  7  &  8  Geo. 
IV.  c.  27 ;  and  by  the  7  4  8  Geo.  IV.  c.  29,  {  46,  any  clerk  or  servant  stealing  any  chattel, 
money,  or  valuable  security  belonging  to,  or  in  the  possession  or  power  of,  his  master,  is 
punishable  with  transportation  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  seven,  or  with  imprisonment  for  any  term  not  exceeding  three  years,  with  whip- 
pings. S.*47  enacts  that  any  clerk  or  servant,  or  person  employed  as  such,  receiving  or 
taking,  by  virtue  of  such  employment,  into  his  possession  any  chattel,  money,  or  valuable 
security,  for,  or  in  the  name  or  on  the  account  of,  his  master,  and  fraudulently  embez- 
zling the  same  or  any  part  thereof,  shall  be  deemec^  to  have  feloniously  stolen  the  same 
from  his  master,  although  such  chattel,  &c.  was  not  rebeived  into  the  master's  possession 
otherwise  than  by  the  actual  possession  of  such  clerk  or  servant  or  other  person  so  em- 
ployed, and  shall  be  liable  to  any  of  the  punishments  set  forth  in  s.  45.  By  s.  48,  "for 
preventing  the  difficultief*  that  have  been  experienced  in  the  prosecution  of  the  last^ 
mentioned  oifenders,''  it  is  enacted  "that  it  shall  be  lawful  to  charge  in  the  indictment, 
and  proceed  against  the  offender  for,  any  number  of  distinct  acts  of  embezzlement,  not 
exceeding  three,  which  may  have  been  committed  by  him  against  the  same  master  within 
the  space  of  b\x  calendar  months  from  the  first  to  the  last  of  such  acts ;  and  in  every 
such  indictment,  except  where  the  offence  shall  relate  to  any  chattel,  it  shall  be  sufficient 
to  allege  the  embezzlement  to  be  of  money,  without  specifying  any  particular  coin  or 
valuable  security ;  and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained,  if  the  oifender  shall  be  proved  to  have  embezzled  any  amount,  although 
the  particular  species  of  coin  or  valuable  security  of  which  such  amount  was  composed 
shall  not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valu- 
able security,  or  any  portion  of  the  value  thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  and  such  part  shall  have 
been  returned  accordingly.''  Each  act  of  embezzlement  should  be  set  forth  in  a  sepa- 
rate count ;  and  the  prosecutor  cannot  be  compelled  to  elect  which  he  will  singly  proceed 
upon.  The  indictment  need  not  state  from  whom  the  money  alleged  to  have  beon  em- 
bezzled was  received.  Rex  vs,  Beacall,  I  C.  &  P.  454.  The  day  laid  is  not  material.  By 
statute  5  Geo.  IV.  c.  20,  s.  10,  persons  employed  in  the  post^-office  embezzling  notes,  par- 
liamentary proceedings,  or  newspapers,  &c.  are  guilty  of  a  misdemeanour,  and  punishable 
by  fine  and  imprisonment,  the  offence  to  be  tried  either  where  committed  or  where  the 
offender  is  apprehended. 

By  7  &  8  Geo.  IV.  c.  29,  s.  49,  bankers,  merchants,  brokers,  attorneys,  and  other  agents, 
embtyi.isl:ng  money  intrusted  to  them  to  be  applied  to  any  special  purpose,  or  embezzling 
any  goods  or  valuable  security  intrusted  to  them  for  safe  custody  or  for  any  special  pur- 
pose, are  guilty  of  a  misdemeanour,  and  punishable  in  any  of  the  modes  pointed  out  in 
8.  46.  S.  50  provides  that  the  act  shall  not  affect  trustees  or  mortgagees,  nor  bankers, 
ke.  receiving  money  due  on  securities,  or  disposing  of  securities  on  which  they  liave  a 
lien.  By  s.  51,  factors  pledging  for  their  own  use  any  goods,  or  documents  relating  to 
goods,  intrusted  to  them  for  the  purpose  of  sale,  are  guilty  of  a  misdemeanour,  and 
punishable  by  transportation  for  fourteen  or  seven  years,  or  by  fine  and  imprisonment, 
as  the  court  shall  award, — the  clause  not  to  extend  to  cases  where  the  pledge  does  not  ex- 
ceed the  amount  of  their  lien.  And,  by  s.  52,  these  provisions  as  to  agents  shall  not 
lessen  any  remedy  which  the  party  aggrieved  previously  had  at  law  or  in  equity.  A  per- 
son intrusted,  bs  a  private  fi-iend,  with  a  bill  to  get  it  discounted,  and  converting  it  to  his 
own  use,  is  not  an  agent  within  the  meaning  of  the  act.  Rex  vs.  Prince,  2  C.  &  P.  517. — 
Chitty. 

*  Repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and,  by  7  A  8  Geo.  IV.  c.  29,  s.  45,  it  is  enacted  that 
if  any  person  shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  in  or  with  any  house 
or  lodging,  he  shall  be  guilty  .of  felony,  and  be  punished  as  for  simple  larceny ;  and  the 
indictment  may  be  preferred  in  the  common  form  as  for  larceny,  and  as  if  the  offender 


were  not  a  tenant  er  lodger ;  and  in  either  case  the  property  may  be  laid  in  the  owner  or 
person  letting  to  hire.    In  Healey's  case,  R.  So  M.  I,  it  was  considered  unnecessary  to 
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fiome  circnmstances  also  a  man  may  be  guilty  of  felony  in  taking  bis  own 

foods ;  as  if  he  steals  them  from  a  pawnbroker,  or  any  one  to  whom  he  hath 
olivered  and  intrusted  them,  with  intent  to  charge  such  bailee  with  the  value; 
or  if  he  robs  his  own  messenger  on  the  rorfd,  with  an  intent  to  charge  the  hun- 
dred with  the  loss  accordinff  to  the  statute  of  Winche8ter.(/) 

2.  There  must  not  only  oe  a  taking,  but  a  carrying  awayf  cepit  et  asportavit 
was  the  old  law-Latin.  A  bare  removal  from  the  place  in  which  he  found  the 
goods,  though  the  thief  does  not  quite  make  off  with  them,  is  a  sufBlcient  aspor- 
tation or  carrying  away.  As,  if  a  man  be  leading  another's  horse  out  of  a  close, 
and  be  apprehended  in  the  &ct ;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has 
removed  them  from  his  chamber  down-stairs ;  these  have  been  adjudged  suffi- 
cient carryings  away  to  constitute  a  larceny.(^)  Or  if  a  thief,  intending  1x)  steal 
Elate,  takes  it  out  of  a  chest  in  which  it  was  and  lays  it  down  upon  the  jGloor, 
ut  is  surprised  before  he  can  make  his  escape  with  it,  this  is  larceny.(A) 
^QQo  -1  *3.  This  taking  and  carrying  away  mnst  also  be  felonious;  that  is,  done 
J    animo  furandi:,  or,  as  the  civil  law  expresses  it,  lucri  causa.(i)*^  This  re- 

(/)  Fort.  123, 124.  (»)  1  Hawk.  P.  a  93. 

(#)  8  Inst  108, 100.  (*)  Inst.  4, 1, 1. 

$ — 

State  by  whom  the  lodging  was  let,  the  judges  holding  that  the  letting  might  be  stated 
either  according  to  the  fact  or  according  to  the  legal  operation.  The  statement  as  to  the 
parti/  by  whom  the  lodging  is  let  would  be  regulat^  by  this  case  under  the  present  act— 
Chittt. 

*  If  a  thief  cut  a  belt  on  which  a  purse  is  hung  and  it  drops  to  the  ground  where  he 
leaves  it,  or  if  he  compel  a  man  to  lay  down  eoods  which  he  is  carrying,  and  is  appre- 
hended before  he  raises  them  from  the  ground,  the  crime  is  incomplete.  1  Leach,  322, 
n.  b.  1  Hale,  533.  And  if  goods  are  tied  to  a  strins,  which  is  fastened  at  one  end  to  a 
counter,  and  a  person,  intending  to  steal  them,  takes  hold  of  the  other  and  removes  them 
towards  the  door  as  fer  as  the  string  will  permit  him,  this  will  be  no  felony.  So  where 
the  prosecutor  had  his  keys  tied  to  the  strings  of  his  purse  in  his  pocket,  which  the  pri- 
soner endeavoured  to  take  from  him  and  was  detected  with  the  purse  in  his  hand,  but 
the  strings  still  hung  to  the  pocket  by  the  keys,  this  was  holden  to  be  no  asportation, 
and  therefore  no  larceny  was  committed.  1  Leach,  321,  n.  a.  1  Hale,  508.  But  a  veiy 
slight  asportation  will  suffice.  Thus,  to  snatch  a  diamond  from  a  lady's  ear  which  is  in- 
stantly dropped  among  the  curls  of  her  hair.  (1  Leach,  320.  2  East,  P.  C.  557;)  to  re- 
move sheets  from  a  bed  and  carry  them  into  an  a^joininp  room,  (1  Leach,  222,  in  not«8,) 
— ^to  take  plate  from  a  trunk  and  lay  it  on  the  floor  with  intent  to  carry  it  away,  (ibid,)— 
and  to  remove  a  package  from  one  part  of  a  wagon  to  another  with  a  view  to  steal  it,  (1 
Leach,  236,)  have  respectively  been  holden  to  be  felonies;  and  where  the  nrisoner  had 
lifted  up  a  bag  from  the  bottom  of  a  boot  of  a  coach  but  was  detected  before  he  had  got  H 
out,  it  (fid  not  appear  that  it  was  entirely  removed  from  the  space  it  at  first  occupied  in  the 
boot,  but  the  raising  it  from  the  bottom  had  completely  removed  each  part  of  it  from  the 
space  that  specific  part  occupied,  this  was  held  a  complete  asportation.  1  By.  &  Moody, 
C.  C.  14.  But  if  the  defendant  merely  change  the  position  of  a  package  frx>m  Iving  end- 
ways to  lengthways,  for  the  greater  convenience  of  taking  out  its  contents,  and  cuts  the 
outside  of  it  for  that  purpose,  but  is  detected  before  he  has  taken  any  thing,  there  will  be 
no  larceny  committed.  Id.  ibid,  in  notes.  Where  it  is  one  continuing  transaction, 
though  there  be  several  distinct  asportations  in  law  by  several  persons,  yet  all  may  be 
indicted  as  principals  who  concur  in  the  felony  before  the  final  carrying  away  of  the 
goods  from  the  virtual  custody  of  the  owner,  (2  East,  P.  C.  557;)  but  two  cannot  be  con- 
victed upon  an  indictment  charging  a  joint  larceny,  unless  there  be  evidence  to  satisfy  a 
jury  that  they  were  concerned  in  a  joint  taking.  2  Stark,  on  Evidence,  840.  If  one  steal 
another  man's  goods,  and  afterwards  another  stealeth  from  him,  the  owner  may  prose- 
cute the  first  or  the  second  felon  at  his  choice.  Dalt.  c.  162.  There  is  no  occasion  that 
the  carrying  away  be  by  the  hand  of  the  party  accused ;  for  if  he  procured  an  innocMit 
agent,  as  a  child  or  a  lunatic,  to  take  the  property,  or  if  he  obtained  it  from  the  sheriff 
by  a  replevin,  without  the  slightest  colour  of  title,  and  with  a  felonious  design,  he  will 
himself  be  a  principal  offender.    Hawk.  b.  1,  c.  33,  s.  12. — Chittt. 

•  The  felomous  quality  consists  in  the  irUerUion  of  the  prisoner  to  defraud  the  owner 
and  to  apply  the  thing  stolen  to  his  own  use;  and  it  is  not  necessary  that  the  taking 
should  be  done  lucri  causa :  taking  with  an  intent  to  destroy  will  be  sufi&cient  to  consti- 
tute the  offence  if  done  to  serve  the  prisoner  or  another  person,  though  not  in  a  pecu- 
niary way.  R.  A  R.  C.  C.  292.  In  a  late  singular  case  it  was  determmed  that  where  a 
servant  clandestinely  took  his  master's  corn,  though  to  give  it  to  his  master's  hones,  he 
was  guilty  of  larceny,  the  servant  in  some  degree  being  likely  to  diminish  his  labour 
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qaisite,  besides  excusing  those  who  labour  under  incapacities  of  mind  or  will^ 
(of  whom  we  spoke  sufficiently  at  the  entrance  of  this  book,)(A)  indemnifies  also 
mere  trespassers  and  other  petty  offenders.  As,  if  a  servant  takes  his  master's 
horse  without  his  knowledge  and  brings  him  home  again;  if  a  neighbour  takes 
another's  plough  that  is  len  in  the  field  and  uses  it  upon  his  own  land  and  then 
returns  it;  if,  under  colour  of  arrear  of  rent  where  none  is  due,  I  distrain  another's 
cattle  or  seize  them;  all  these  are  misdemeanours  and  trespasses,  but  no  felonie8.(/) 
The  ordinary  discovery  of  a  felonious  intent  is  where  the  party  doth  it  clandes- 
tinely, or,  being  charged  with  the  fact,  denies  it.  But  this  is  by  no  means  the 
only  criterion  of  criminality;  for  in  cases  that  may  amount  to  larceny  the  va- 
riety of  circumstances  is  so  great  and  the  complications  thereof  so  mingled  that 
it  is  impossible  to  recount  all  those  which  may  evidence  a  felonious  intent  or 
animumfurandi;  wherefore  they  must  be  left  to  the  due  and  attentive  considera- 
tion of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  personal  goods  of 
another;  for  if  they  are  things  real,  or  savour  of  the  realty,  larceny  at  the  com- 
mon law  cannot  be  committed  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  be  taken  and  carried 
away.  And  of  things  likewise  that  adhere  to  the  freehold,  as  com,  grass,  trees, 
and  the  like,  or  lead  upon  a  house,  no  larceny  could  be  committed,  by  the  rulei* 
of  the  common  law,  but  the  severance  of  them  was,  and  in  many  things  is  stUl, 
merely  a  trespass,  which  depended  on  a  subtilty  in  the  legal  notions  of  our 
ancestors.    These  things  were  parcel  of  the  real  estate,  and  therefore,  while 

(»)8eeiMee20.  <>)  1  Hal.  P.  0. 609. 

thereby.  R.  &  B.  C.  C.  307.  3  Burn,  J.,  24th  ed.  209.  See  a  late  case,  Russ.  ft  Ry.  C. 
0. 118,  under  very  particular  circumstatices.  It  is  sufficient  if  the  prisoner  intend  to 
appropriate  the  value  of  the  chattel  and  not  the  chattel  itself  to  his  own  use,  as  where 
tne  owner  of  goods  steals  them  from  his  own  servant  or  bailee  in  order  to  <*harge  him 
with  the  amount.  7  Hen.  VI.  f.  43.  The  intention  must  exist  at  the  time  of  the  &king ; 
and  no  subsequent  felonious  intention  will  render  the  previous  taking  felonious. 

We  have  seen  that  a  taking  by  finding,  and  a  subsequent  conversion,  will  not  amount 
to  a  felony.  3  Inst  108.  1  Bawk.  c.  33,  s.  2.  2  Russ.  1041.  But  if  the  goods  are  found 
in  the  place  where  they  are  usually  suffered  to  lie,  as  a  horse  on  a  common,  cattle  in  the 
owner's  fields,  or  money  in  a  place  where  it  clearly  U)pears.the  thief  knew  the  owner  to 
have  concealed  it,  (1  Hale,  607, 508.  2  East,  P.  C.  664,)  or  if  the  finder  in  any  way  know 
the  owner,  or  if  there  be  any  mark  on  the  goods  by  which  the  owner  can  be  ascertained, 
(see  3  Bum,  J.,  24th  ed.,  213,)  the  taking  will  be  felonious.  So  if  a  parcel  be  left  in  a 
hackney-coach,  and  the  driver  open  it,  not  merely  from  curiosity,  but  with  a  view  to 
appropriate  part  of  its  contents  to  his  own  use,  or  if  the  prosecutor  order  him  to  deliver 
the  package  to  the  servant  and  he  omits  so  to  do,  he  will  be  guilty  of  felony.  2  East,  P. 
C.  664.     1  Leach,  413,  415,  and  in  nods. 

Where  the  taking  exists,  but  without  fraud,  it  may  amount  only  to  a  trespass.  This 
is  also  a  point  frequently  depending  on  circumstantial  evidence,  and  to  be  left  for  the 
jury's  decision.  Thus,  where  the  prisoners  entered  another's  stable  at  night  and  took 
out  his  horses,  and  rode  them  thirty-two  miles  and  left  them  at  an  inn,  and  were  after- 
wards found  pursuing  their  journey  on  foot,  they  were  held  to  have  committed  only  a 
trespass,  and  not  a  felony.  2  East,  P.  C.  662.  It  depends  iJso  on  circumstances  what 
offence  it  is  to  force  a  man  in  the  possession  of  goods  to  sell  them :  if  the  defendant  takes 
them  and  throws  down  more  than  their  value,  it  will  be  evidence  that  it  was  only  tres- 
pass; if  less  were  offered,  it  would  probably  be  regarded  as  felony.  1  East,  Rep.  615, 636. 
And  it  seems  that  the  taking  may  be  only  a  trespass  where  the  original  assault  was  felo- 
nious. Thus,  if  a  man  searches  the  pockets  of  another  for  money  and  finds  none,  and 
afterwards  throws  the  saddle  from  his  horse  on  the  groimd  and  scatters  bread  from  his 
packages,  he  will  not  be  guilty  of  robbery,  (2  East,  P.  C.  662;)  though  he  might  certainly 
have  been  indicted  for  feloniously  assaulting  with  intent  to  steal,  for  that  offence  was 
complete. 

The  openness  and  notoriety  of  the  taking,  where  possession  has  not  been  obtained  by 
force  or  stratagem,  is  a  strong  circumstance  to  rebut  the  inference  of  a  felonious  inten- 
tion, (1  Hale,  507;  East,  P.  C.  661,  662;)  but  this  alone  will  not  make  it  the  less  a  felony. 
Kel.  82.  2  Raym.  276.  2  Vent.  94.  A  taking  by  mere  accident,  or  in  joke,  or  mis>« 
taking  another's  property  for  one's  own,  is  neithe''  legally  nor  morally  a  crime.  2  Hale, 
507,  609.— Chittt. 
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they  continued  so,  could  not  by  any  posaibility  be  the  subject  of  theft,  being 
*2331     ^^solutely  fixed  and  immovable.(m)    And  if  they  were  *8evered  by  vio- 

•J  lence,  so  as  to  be  changed  into  movables,  and  at  the  same  time  by  one 
and  the  same  continued  act  carried  off  by  the  person  who  severed  them,  they 
could  never  be  said  to  be  taken  friym  the  proprietor  in  this  their  newly-acquired 
state  of  mobility,  (which  is  essential  to  the  nature  of  larceny,)  being  never,  as 
such,  in  the  actual  or  constructive  possession  of  any  one  but  of  him  who  com- 
mitted the  trespass.  He  could  not  in  strictness  be  said  to  have  taken  what  at 
that  time  were  the  personal  goods  of  another,  since  the  very  act  of  taking  was 
what  turned  them  into  personal  goods.  But  if  the  thief  severs  them  at  one  time, 
whereby  the  trespass  is  completed,  and  they  are  converted  into  personal  chattels 
in  the  constructive  possession  of  him  on  whose  soil  they  are  left  or  laid,  and 
come  again  at  another  time,  when  they  are  so  turned  into  personalty,  and  takes 
them  away,  it  is  larceny ;  and  so  it  is  if  the  owner  or  any  one  else  has  severed 
them.(n)  And  now,  by  the  statute  4  Geo.  II.  c.  42,  to  steal  or  rip,  cut  or  break, 
with  intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado  nxed  to  a  dwell- 
ing-house or  out-houfle,  or  in  any  court  or  garden  thereunto  belonging,  or  to 
any  other  building,  is  made  felony,  liable  to  transportation  for  seven  years  j' 
and  to  steal,  damage,  or  destroy  underwood  or  hedges,  and  the  like,'  to  rob 
orchards  or  gardens  of  fruit  growing  therein,*  to  steal  or  otherwise  destroy  any 
turnips,  potatoes,  cabbages,  parsnips,  peas,  or  carrots,  or  the  roots  of  madder 
when  growing,  are(o)  punished  criminally"  by  whipping,  small  fines,  imprison- 
ment, and  satisfaction  to  the  party  wronged,  according  to  the  nature  of  the  of- 
fence. Moreover,  the  stealing  by  night  of  any  trees,  or  of  any  roots,  shrubs,  or 
plants  of  the  value  of  5s.,  is,  by  statute  6  Geo.  III.'c.  36,  made  felony  in  the  prin- 
cipals, aiders,  and  abettors,  and  in  the  purchasers  thereof  knowing  the  same  to 
be  stolen :  and,  by  statutes  6  Geo.  III.  c.  48  and  13  G^o.  III.  c.  33,  the  stealing 
*234 1    ^^  *^^  timber-trees  therein  specified,(  j?)  and  of  any  root,  *shrub,  or  plant, 

J     by  day  or  night,  is  liable  to  pecuniary  penaltieeJ  for  the  two  first  offences, 

("•}  See  book  ii.  p.  1  A.  (J»)  Oak,  beech,  chestnut,  walnut,  ash,  elm,  cedar,  flr,  aipr 

(")  3  Inst.  109.   1  Hal.  P.  C.  510.  lime,  sycamore,  birch,  poplar,  alder,  larch,  maple^  uid  bocih 

(•)  Stat.  43  Ella.  c.  7.    16  Car.  IL  e.  2.   81  Geo.  II.  a  86.  beam. 
6 Qeo.  UI. c. 48.  9QeaIILc41.   18 Geo. IH.  c  32. 

^  By  statute  7  A  8  Geo.  IV.  c.  29,  a.  44,  stealing,  ripping,  cutting,  or  breaking  with 
intent  to  steal,  any  glass  or  woodwork  belonging  to  any  building,  or  any  utensil  or  fix- 
ture made  of  metal  or  other  material  fixed  in  or  to  any  building  whatsoever,  or  metal 
fixtures  in  land  being  private  property,  or  for  a  fence  to  any  house,  garden,  or  area,  or 
in  any  square,  Ac.,  is  a  felony  punishable  as  in  the  case  of  simple  larceny. — Chittt. 

'  By  statute  7  &  8  Geo.  IV.  c.  30,  s.  19,  persons  maliciously  destroying  or  damaging  any 
trees,  shrubs,  or  underwood  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or 
avenue  (in  case  the  injury  exceeds  the  sum  of  it.)  shall  be  guilty  of  felony,  and  be 
punished  with  transportation  for  seven  years,  or  imprisonment  not  exceeding  two  years, 
with  public  whipping  in  addition ;  and  committing  the  offence  on  trees,  &c.  growing 
elsewhere  (where  the  iiyury  exceeds  5?.)  is  subject  to  the  same  punishment.  And,  by 
sect.  20,  destroying  such  property,  wheresoever  growing,  of  any  value  above  one  shilling, 
renders  the  offender  liable  to  a  fine  of  5/.  for  the  first  offence,  to  hard  labour  and  im- 
prisonment not  exceeding  twelve  months  for  the  second  offence,  with  whipping  in 
addition,  and  to  transportation  or  imprisonment  as  in  the  laet  section,  as  for  a  felony, 
for  a  third  offence. — Chitty. 

•By  7  &  8  Geo.  IV.  c.  29,  s.  42,  stealing  or  destroying-  any  plant,  root,  fruit,  or  vege- 
table production  growing  in  any  garden,  orchard,  nursery-ground,  hot-house,  green- 
house, or  conservatory,  is  punishable,  for  a  first  offence,  with  imprisonment  and  hard 
labour  not  exceeding  six  calendar  months,  or  a  fine  not  exceeding  20/.  over  and  abovt 
the  value  of  the  articles  stolen ;  and  the  second  offence  is  felony,  punishable  as  in  the 
ease  of  simple  larceny. — Chitty. 

*«  By  7  &  8  Geo.  IV.  c.  29,  s.  43,  the  first  offence  is  punishable  with  hard  labour  and 
imprisonment  not  exceeding  one  month,  or  with  a  fine  not  exceeding  1/.,  besides  the 
value  of  the  articles  stolen ;  and  the  second  offence  with  whipping  and  imprisonment  for 
a  term  not  exceeding  six  months.  The  words  of  the  act  are  stea£ng  or  destroying  "any 
cultivated  rr)ot  or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  ror  dis- 
tilling, or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in  any 
land  open  or  enclosed  not  being  a  garden,  orchard,  or  nur8erv-ground."--CHiTTT. 
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and  for  the  third  is  c5onstituted  a  felony  liable  to  transportation  for  seven  years." 
SteaJing  ore  out  of  mines  is  also  no  larceny,  upon  the  same  principle  of  adherence 
to  the  freehold,  with  an  exception  only  to  mines  of  black  lead,  the  stealing  of  ore 
out  of  which,  or  entering  the  same  with  intent  to  steal,  is  felony,  punishable  with 
imprisonment  and  whipping,  or  transportation  not  exceeding  seven  years;  and 
to  escape  from  such  imprisonment  or  return  from  such  transportation  is  felony 
without  boiAfit  of  clergy,  by  statute  25  Geo.  II.  c.  10.^*  Upon  nearlv  the  same 
principle  the  stealing  of  writings  relating  to  a  real  estate  is  no  felony,  but  a 
trespass  ;(^)  because  they  concern  the  land,  or  (according  to  our  technical  lan- 
guage) savour  of  the  realty,  and  are  considered  as  part  of  it  by  the  law,  so  that 
they  descend  to  the  heir,  together  with  the  land  which  Jhey  concem."(r) 

[Bonds,  bills,  and  notes,  which  concern  mere  clio&es  in  action,  were  also  at  the 
common  law  held  not  to  be  such  goods  whereof  larceny  might  be  committed, 
being  of  no  intrinsic  value,(3)  and  not  importing  any  property  in  possession  of 
the  person  from  whom  they  are  taken.  But,  by  the  statute  2  Geo.  II.  c.  25, 
they  are  now  put  upon  the  same  footing,  with  respect  to  larcenies,  as  the  money 
they  were  meant  to  secure."  By  statute  15  G^o.  II.  c.  13,  officers  or  servants  of 
the  bank  of  England  secreting  or  embezzling  any  note,  bill,  warrant,  bond, 
deed,  security,  money,  or  effects  intrusted  with  them  or  with  the  company,  are 
gaiity  of  felony  without  benefit  of  clergy.  The  same  is  enacted  by  statute  24 
Geo.  II.  c.  11  with  respect  to  officers  and  servants  of  the  South-Sea  Company. 
And,  by  statute  7  Geo.  III.  o.  50,  if  anv  officer  or  servant  of  the  post-office 
Bball  secrete,  embezzle,  or  destroy  any  letter  or  packet  containing  any  bank- 
note or  other  valuable  paper  particularly  specified  in  the  act,-  or  shall  steal  the 
same  out  of  any  letter  or  *packet,  he  shall  be  guilty  of  felony  without  r«2S5 
benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter  or  packet  with  *■ 
which  he  has  received  money  for  the  postage,  or  shall  advance  the  rate  of  post- 
er) 1  Hal.  P.  C.  610.    Stra.  1137.  (f)  See  book  U.  page  488.  (•)  8  Rep.  88. 

**  By  7  &  8  Geo.  IV.  c.  29,  s.  38,  persons  stealing,  or  destroying  with  intent  to  steal,  any 
ti*ee,  shrub,  or  underwood  growing  in  any  park,  pleasure-erouna,  garden,  or  near  houses, 
^ where  the  injury  exceeds  the  sum  of  1/.,)  are  guilty  of  felony,  and  Uable  to  be  punished 
as  in  cases  of  simple  larceny ;  and  stealing,  or  damaging  with  intent  to  steal,  such  pro- 
perty elsewhere  above  the  value  of  5/.,  is  declared  felony,  and  liable  to  the  same  punish- 
ment. And,  by  sect.  39,  stealing,  or  damaging  with  intent  to  steal,  any  trees,  shrubs, 
&c.,  wheresoever  growing,  to  the  value  of  one  shilling,  is  punishable  with  a  fine  of  bl,  for 
the  first  ofience ;  with  hard  labour,  whipping,  and  imprisonment  not  exceeding  twelve 
months  for  the  second  ofience ;  and  the  third  ofience  is  felony,  punishable  as  in  case  of 
simple  larceny.  There  seems  to  be  no  punishment  if  the  property  stolen  or  destroyed 
be  under  the  value  of  a  shilling. — Chitty. 

"  By  7  &  8  Geo.  IV.  c.  29,  s.  37,  stealing,  or  severing  with  intent  to  steal,  any  ore  or 
other  substance  from  certain  mines,  is  felony,  and  punishable  as  in  case  of  simple 
larceny.    The  25  Geo.  II.  c.  105  is  repealed,  by  7  A  8  Geo.  IV.  c.  27.— Chitty. 

*'  By  statute  7  &  8  Geo.  IV.  c.  29,  {  23,  the  stealing  any  description  of  writings  relating 
to  the  title  of  real  estates  is  punishable  with  transportation  for  seven  years,  or  with  fine 
and  imprisonment,  at  the  discretion  of  the  court ;  and,  by  {  24,  these  provisions  are  not 
to  deprive  the  party  aggrieved  of  the  remedies  he  now  has,  at  law  or  in  equity.  This 
enactment  is  new.    See  3  Inst.  109.     1  Hale,  110. — Chitty. 

**  Repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and,  by  7  &  8  Geo.  IV.  p.  29,  s.  5,  persons  stealing 
any  tally,  order,  or  other  security,  either  public  or  private,  relating  to  this  country,  or  to 
any  foreign  state,  or  any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security 
for  money,  or  any  order  for  the  delivery  of  goods,  shall  be  ffuilty  of  felony,  and  punished 
as  though  they  had  stolen  any  chattel  of  equal  value,  according  to  the  interest  the  parties 
have  in  the  securities  stolen ;  and  all  the  documents  enumerated  in  the  act  shall  be 
deemed  to  be  included  in  the  words  **  valuable  security." 

A  check  on  a  banker,  written  on  unstamped  paper,  payable  to  D.  F.  J.  and  not  made 
payable  to  bearer,  is  not  a  valuable  security  within  the  meaning  of  the  act.  Rex  vs. 
Vates,  C!ar.  C.  L.  273,  233.— Chitty. 

But  now,  by  stat.  4  &  5  Vict.  c.  56,  s.  1,  the  punishment  of  death  is  repealed,  and 
these  ofionces  are  punishable  with  transportation  for  hfo  or  for  any  term  not  less  than 
seven  years,  or  imprisonment  not  exceeding  three  years, — and  no\«  penal  servitude  is 
substituted. — Stewart. 

See  also  statutes  11  Geo.  IV.  and  1  W.  IV.  c  66,  and  1  Vict.  c.  90  As  to  offences  by 
servants  in  the  post-office,  see  I  Vict.  c.  36. — Shabswood. 
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age  on  any  letter  or  packet  sent  by  the  post  and  shall  secrete  the  money 
received  by  such  advancement,  he  shall  be  guilty  of  single  felony."  Larceny 
also  could  not  at  common  law  be  committed  of  treasure-trove  or  wreck  till 
seized  by  the  king  or  him  who  hath  the  franchise ;  for  till  such  seizure  no  one 
hath  a  determinate  property  therein.  But,  by  statute  26  Geo.  II.  c.  19,  plun- 
dering or  stealing  from  any  ship  in  distress  (whether  wreck  or  no  wreck)  is 
felony  without  benefit  of  clergy ;  in  like  manner  as,  by  the  civile  law,(5)  this 
inhumanity  is  punished  in  the  same  degree  as  the  most  atrocious  theft.'* 

Larceny  also  cannot  be  committed  of  such  animals  in  which  there  is  no 
propertjr  either  absolute  or  qualified ;  as  of  beasts  that  are  ferce  naturce  and 
unreclaimed,  such  as  j^eer,  hares,  and  coneys  in  a  forest,  ch^se,  or  warren; 
fish  in  an  open  river  or  pond ;  or  wild  fowls  at  their  natural  liberty.(t)  But  if 
they  are  reclaimed  or  confined  and  may  serve  for  food,  it  is  otherwise,  even  at 
common  law ;  for  of  deer  so  enclosed  in  a  park  that  they  may  be  taken  at 
pleasure,  fish  in  a  trunk,  and  pheasants  and  partridges  in  a  mew,  larceny  may 
be  committcd.(!/)  And  now,  by  statute  9  Geo.  I.  c.  22,  to  hunt,  wound,  kill,  or 
steal  any  deer,  to  rob  a  warren,  or  to  steal  fish  from  a  river  or  pond,  (being  in 
these  cases  armed  and  disguised,)  also  to  hunt,  wound,  kill,  or  steal  any  deer, 
in  the  king's  forests  or  chases  enclosed,  or  in  any  other  enclosed  place  where 
deer  have  been  usually  kept,  or  by  gift  or  promise  of  reward  to  procure  mj 
person  to  join  them  in  such  unlawful  act;  all  these  are  felonies  without  benefit 
of  clergy."  And  the  statute  16  Geo.  III.  c.  30  enacts  that  every  unauthorized 
person,  nis  aiders  and  abettors,  who  shall  course,  hunt,  shoot  at,  or  otherwise 
attempt  to  kill,  wound,  or  deeftroy  any  red  or  fallow  deer  in  any  forest,  chase, 
purlieu,  or  ahtient  walk,  or  in  anv  enclosed  park,  paddock,  wood,  or  other  ground 
*2^61  *^^^^®  ^®®^  *^®  usually  kept,  shall  forfeit  the  sum  of  201.,  or  for  every 
-I  deer  actually  killed,  wounded,  destroyed,  taken  in  any  toil  or  snare,  or 
carried  away,  the  sum  of  30Z.,  or  double  those  sums  in  case  the  offender  be  a 
keeper;  and  upon  a  second  offence  (whether  of  the  same  or  a  different  species,) 
shall  be  guilty  of  felony,  and  transportable  for  seven  years.  Which  latter 
punishment  is  likewise  inflicted  on  all  persons  armed  with  offensive  weapons 
who  shall  come  into  such  places  with  an  intent  to  commit  any  of  the  said 
offences,  and*  shall  there  unlawfullv  beat  or  wound  any  of  the  keepers  in  the 
execution  of  their  offices,  or  shall  attempt  to  rescue  any  person  from  their 
custody.  Also,  by  statute  5  Geo.  III.  jb.  14,  the  penalty  of  transportation  for 
seven  years  is  inflicted  on  persons  stealing  or  taking  fish  in  any  water  within 
a  park,  paddock,  garden,  orchard,  or  yard,  and  on  the  receivers,  aiders,  and 
abettors ;  and  the  like  punishment,  or  whipping,  fine,  or  imprisonment,  is  pro- 
vided for  the  taking  or  killing  of  coneys(t?)  by  night  in  open  warrens ;  and  a 
forfeiture  of  five  pounds  to  the  owner  of  the  fishery  is  made  payable  by  per 
sons  taking  or  destroying  (or  attempting  so  to  do)  any  fish  m  any  river  or 
other  water  within  any  enclosed  ground,  being  private  property."  Stealing 
hawks,  in  disobedience  to  the  rules  prescribed  by  the  statute  37  Edw.  III.  c.  19, 

(•)  Oxf.  0,  2, 18.  («)  1  Hawk.  P.  G.  94.    1  HaL  P.  a  5U. 

(«)  1  Hal.  P.  G.  611.   Post  366.  (*)  8e»Btat  22  *  23  Gar.  n.  c.  26. 

»  See  5  Geo.  III.  c.  26,  42  Geo.  III.  c.  81,  and  52  Geo.  III.  c.  143,  with  respect  to  these 
ofiences,  by  the  latter  of  which  statutes  the  provifiions  of  the  former  are  incorporated, 
and  accessories  before  the  fact  are  ousted  of  clergy,  and  may  be  tried  before  the  priocipal 
IS  convicted.  In  a  case  under  7  Geo.  III.  c.  50,  where  a  person  was  indicted  as  charger 
and  sorter,  and  was  acquitted  on  this  special  count,  it  was  held  that  he  could  not  be 
convicted  on  a  general  count  as  a  person  employed  in  the  post-office  on  evidence  that  he 
was  no  otherwise  employed  than  as  a  sorter.  Shaw's  case,  2  East,  P.  C.  580.  A  bill  of 
exchange  may  be  laid  as  a  warrant  for  the  payment  qf  money  within  that  statute.  Wil< 
loughbps  case,  2  East,  P.  C.  581.— Chittt. 

"  Repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and,  by  7  &  8  Geo.  IV.  c.  29,  s.  17,  stealing  goods 
or  merchandise  from  any  vessel,  barge,  or  boat,  in  any  port,  river,  or  canal,  or  /rom  any 
dock,  wharf,  or  quay  adyacent,  is  punishable  with  transportation  for  life  or  not  less  than 
seven  years,  or  imprisonment  not  exceeding  four  years,  with  whipping  to  male  offenden 
in  addition. — Chittt. 

»'  Repealed,  by  7  &  8  Geo.  IV.  c.  27.--Chitty. 

'*  These  are  also  repealed. — Chitty. 
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is  also  felony.(u?)"  It  is  also  8aid(a:)  that  if  swans  be  lawfully  marked  it  ib 
felony  to  steal  them,  though  at  large  in  a  public  river ;  and  th&t  it  is  likewise 
felonjr  to  steal  them,  though  unmarked,  if  in  any  private  river  or  pond;  other- 
wise it  is  only  a  trespass.  But  of  all  valuable  domestic  animals,  as  horses 
and  other  beasts  of  draught,  and  of  all  animals  domitce  naturoB,  which 
Rerve  for  food,  as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  and  ot 
their  fruit  or  produce,  taken  from  them  while  living,  as  milk  or  woo\,(y) 
larceny  may  be  committed ;  and  also  of  the  flesh  of  such  as  are  either  domitce 
or  feree  naturce,  when  ki\\ed.(z)^  **As  to  those  animals  which  do  not  r*»oQc 
serve  for  food,  and  which  therefore  the  law  holds  to  have  no  intrinsic  ^ 
▼alue,  as  dogs  of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasure, 
thongh  a  man  may  have  a  base  property  therein  and  maintain  a  civil  actioa 
for  the  loss  of  them,(a)  yet  they  are  not  of  such  estimation  as  that  the  crime 
of  stealing  them  amounts  to  larceny.  (6)  But,  by  statute  10  Geo.  III.  c.  18, 
very  high  pecuniary  penalties,  or  a  long  imprisonment  and  whipping  in  their 
stead,  may  be  inflicted  by  two  justices  of  the  peace  (with  a  very  extraordinary 
mode  of  appeal  to  the  quarter  sessions)  on  such  as  steal,  or  knowingly  harbour 
a  stolen  dog,  or  have  in  their  custody  the  skin  of  a  dog  that  has  been  stolen.(c)'' 

Notwithstanding,  however,  that  no  larceny  can  be  committed  unless  there 
be  some  property  m  the  thing  taken,  and  an  owner,  yet,  if  the  owner  be  un- 
known, provided  there  be  a  property,  it  is  larceny  to  steal  it,  and  an  indictment 
will  lie,  for  the  goods  of  a  person  unknown.(d)  In  like  manner  as  among  the 
Bomans  the  lex  Hostilia  de  furtis  provided  that  a  prosecution'  for  theft  might 
be  carried  on  without  the  intervention  of  the  owner.(e)  This  is  the  case  ox 
stealing  a  shroud  out  of  a  grave ;  which  is  the  property  of  those,  whoever  they 
were,  uiat  buried  the  deceased;  but  stealing  the  corpse  itself,  which  has  no 
owner,  (though  a  matter  of  great  indecency,)  is  no  felony  unless  some  of  the 
grave-clothes  be  stolen  with  it.(/)  Yery  different  from  the  law  of  the  Franks, 
which  seems  to  have  respected  both  as  equal  offences,  when  it  directed  that  a 
person  who  had  dug  a  corpse  out  of  the  ground  in  order  to  strip  it  should  be 
banished  from  society,  and  no  one  suffered  to  relieve  his  wants  till  the  relations 
of  the  deceased  consented  to  his  readmission.(^^ 

Having  thus  considered  the  general  nature  or  simple  larceny,  I  come  next  to 
treat  of  its  puntshrnent.    Theft,  by  the  Jewish  law,  was  only  punished  with  a 

(•)8  Iiwt  98.  (n  1 BU.  p.  G.  512. 

m  Dalt  Jmt  0. 156.  (•)  See  the  remarks  in  page  4    The  itatute  hath  noH 

hn  Dalt.  21.    Crompt.  86.  1  Hawk.  P.  C  OS.  1  HaL  P.  a     oontinaed  eighteen  aeniona  of  parliament  unrepealed. 
507.    The  King  m.  Martin,  by  aU  the  Jndgea.    P.  17  Geo.        (f)  1  HaL  P.  a  612. 

in.  M  Gravin.  L  3,  J 106. 

(•)  1  HaL  P.  a  511.  (A9«»  book  iL  page  429. 

(•)  See  book  il.  page  893.  (')  Monteeq.  Sp.  L.  b.  zzz.  c.  19. 

*•  Repealed,  by  7  &  8  Geo.  IV.  c.  27.-Ohitty. 

^  By  statute  7  &  8  Geo.  IV.  o.  29,  a.  25,  it  is  enacted  "that  if  any  person  shall  steal  any 
horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  oow,  ox,  heifer,  or  calf,  or  any  ram,  ewe, 
sheep,  or  lamh,  or  shall  wUfiilly  kill  any  of  such  cattle,  with  intent  to  steal  the  carcass, 
or  skin,  or  any  part  of  the  cattle  so  killed,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  suffer  death  as  a  felon." — Ohittt. 

*"  By  statute  7  &  8  Geo.  IV.  c.  29,  s.  31,  stealinff  any  dog,  beast,  or  bird  ordinarily  kept 
in  a  state  of  confinement,  and  not  the  subject  of  larceny  at  common  law,  is  punishable  by 
fine  not  exceeding  20/.,  together  with  the  value  of  the  dog,  Ac.  lost,  for  the  first  offence, 
and  imprisonment  not  exceeding  twelve  months  and  whipping  for  the  second  offence. 
By  sect.  32,  persons  being  found  in  possesion  of  any  stolen  dog  or  beast,  or  the  skin 
thereof,  or  any  bird,  or  plumage  thereof,  shall  restore  the  same  to  the  owners  by  order 
of  a  justice ;  and  persons  having  them  in  their  possession,  knowing  them  to  have  been 
stolen,  shall  suffer  the  same  punishment  for  each  offence  as  set  forth  in  sect.  31.  And 
sect.  33  makes  the  killing,  wounding,  or  taking  any  housedove  or  i)iKeon,  under  such 
circumstances  as  shall  not  amount  to  larceny  at  common  law,  punishable  by  fine,  on 
conviction  before  a  justice  of  the  peace. — Chittt. 

These  provisions,  so  far  as  they  relate  to  dogs,  are  repealed,  by  stat.  8  A  9  Vict.  c.  47, 
which  enacts  that  the  punishment  for  dog-stealing  shall  be  imprisonment  for  slt  months 
and  a  fine  over  and  above  the  value  of  the  dog  of  201.  for  a  first  offence,  and  eighteen 
months'  imprisonment  for  a  second  offence;  and  penalties  are  imposed  for  havirjg  po»- 
session  of  stolen  dogs  or  their  skins. — Stewart. 
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pecuniipy  fine,  and  satisfaction  to  the  party  injured.(A)  And  in  the  civil  law 
**236 1  ***^^^  some  very  late  constitutions,  we  never  find  the  pnnishment  capital. 
J  The  laws  of  Draco,  at  Athens,  punished  it  with  death ;  but  his  laws 
were  said  to  be  written  in  blood :  and  Solon  afterwards  changed  the  penalty 
to  a  pecuniary  mulct.  And  so  the  Attic  laws  in  general  continued,(A)  except 
that  once,  in  a  time  of  dearth,  it  was  made  capital  to  break  into  a  garden 
and  steal  figs  -,  but  this  law,  and  the  informers  against  the  offence,  grew  so 
odious  that  from  them  all  malicious  informers  were  styled  sycophants;  a  name 
which  we  have  much  perverted  from  its  original  meaning.  From  these  exam- 
ples, as  well  as  the  reason  of  the  thing,  many  learned  and  scrupulous  men  have 
questioned  the  propriety,  if  iiot  lawfulness,  of  inflicting  capital  punishment 
for  simple  thefl.(t)  And  certainly  the  natural  punishment  for  injuries  to  pro- 
perty seems  to  be  the  loss  of  the  offender's  own  property ;  which  ought  to 
be  universally  the  case,  were  all  men's  fortunes  equal.  But  as  those  who  have 
no  property  themselves  are  generally  the  most  ready  to  attack  the  property  of 
others,  it  has  been  found  necessary  instead  of  a  pecuniary  to  substitute  a 
corporal  punishment ;  yet  how  far  this  corporal  punishment  ought  to  extend  is 
what  has  occasioned  the  doubt.  Sir  Thomas  More,(/)  and  the  marquis  Bec- 
caria,^A:)  at  the  distance  of  more  than  two  centuries  from  each  other,  have  very 
sensibly  proposed  that  kind  of  corporal  punishment  which  approaches  the 
nearest  to  a  pecuniary  satisfaction,  viz.,  a  temporary  imprisonment,  with  an 
obligation  to  labour,  first  for  the  party  robbed,  and  afterwards  for  the  public, 
in  works  of  the  most  slavish  kind ;  in  order  to  oblige  the  offender  to  repair,  by 
his  industry  and  diligence,  tlie  depredations  he  has  committed  upon  private 
*2Z72  P^P®^y  ^^^  public  order.  But,  notwithstanding  *all  the  remon- 
^  strances  df  speculative  politicians  and  moralists,  the  punishment  of 
theft  still  continues,  throughout  the  greatest  part  of  Europe,  to  be  capital; 
and  Puffendorf,(Z)  together  with  Sir  Matthew  Hale,(m)  are  of  opinion  that 
this  must  always  be  referred  to  the  prudence  of  the  legislature,  who  are  to 
judge,  say  they,  when  crimes  are  become  so  enormous  as  to  require  such  san- 
guinary restrictions,  (n)  Yet  both  these  writers  agree  that  such  punishment 
should  be  cautiously  inflicted,  and  never  without  the  utmost  necessity. 

Our  antient  Saxon  laws  nominally  punished  theft  with  death,  if  above  the 
value  of  twelvepence ;  but  the  criminal  was  permitted  to  redeem  his  life  bv  a 
pecuniary  ransom ;  as  among  their  ancestors,  the  Germans,  by  a  stated  number 
of  cattle. (o)  But  in  the  ninth  year  of  Henry  the  First  this  power  of  redemp- 
tion was  taken  away,  and  all  persons  guilty  of  larceny  above  the  value  of 
twelvepence  were  directed  to  be  hanged ;  which  law  continues  in  force  to  this 
day.(p)     For  though  the  inferior  species  of  theft  or  petit  larceny  is  only 

funished  by  imprisonment  or  whipping  at  common  law,(g)  or,  by  statute  4  Geo. 
.  c.  11,  may  be  extended  to  transportation  for  seven  years,  as  is  also  expressly 
directed  in  the  case  of  the  plate-glass  company,(r)  yet  the  punishment  of  grand 
larceny,  or  the  stealing  above  Uie  value  of  twelvepence,  (which  sum  was  the 
standard  in  the  time  of  king  Athelstan,  eight  hundred  years  ago,)  is  at  com- 
mon Jaw  regularly  death.  Which,  considering  the  great  intermediate  altera- 
tion («)  in  the  price  or  'denomination  of  money,  is  undoubtedly  a  very 
rigorous  constitution,  and  made  Sir  Henry  Spelman  (above  a  century  since, 
when  money  was  at  twice  its  present  rate)  complain  that,  while  eveiy  thing 

(A)  Exod.  xzU.  (*)  Ch.  22. 

(*)  Petit.  LL.  AtHe.  L  7,  tit  6.  («)  L.  of  N.  b.  riii  c  3. 

(«)  " 


(*)  EKt  enivi  ad  vindieanda  furta  nimU  atrw,  tifc  kmuH  («»)1  HAl.  P.  a  IS. 

mi  r^/rmuxndati^<iens;quime  negate  fiirtwtk  simple*  t^  (•)  See  page  9. 

ingcns  /admu  &<<,  tU  capiU  debtat  pteeti;  neque  uUa  pcsna  (•)  Tac  de  Mar.  Oerm.  c.  12. 

ut  tatUa,  tU  ab  latroeiniis  cohSbeal  «w,  <pd  nvttam  aUam  (p)  1  Hal.  P.  C.  12.   3  Inst.  68. 

atrtem  quiartndi  r1ctu$  kabmi.    Mori  Utopia,  ediL  Glaia.  {*)  8  InaL  218. 

1760,  page  21.    Deniqiu,  cum  k*  Moaaiea.  ipuMnguam  intk-  {*)  Stat.  13  Geo.  m.  c.  38. 

»M*M  ei  (upera,  tamen  pcetmia  /urtun^  /umd  morte,  mutC'  M  In  the  reign  of  king  Keniy  I.  ttie  stated  ^""^"Mf,^ 

Cmrff ;  ne  pidemut  Detaot  in  nova  Uge  dememUm  qva  paler  exchequer,  of  a  paetnre-lbd  ox,  waa  one  ehUlingf  (i!w>* 

imperat  fitUe  naSortm  indultit$e  nobit  ixnieem  tmviendi  Soacc  LI,  1 7,)  which,  if  we  ahoold  eren  acppon  ^  "f 

Uoentiam.    Hmc  fund  eur  mm  Ueare  putem;  quam  vera  sit  the  ioUdu*  UgaUe  mentioned  by  Lyndewode,  (Pr^^  '•^^' 

abtwrdim,  atque  etiam  perwkionem  fiipufMcm,  furtm  atmu  18.   See  book  ii.  page  509.)  or  the  leTenty-^eeood  p«rttfj 

keimicidam  e»  mquo  pumtri,  nemo  ut  (<p»nor)  gut  ■■loirrf.  pMnd  <a  gold,  la  only  eqoal  to  iSt.  4iL  of  tiw  I"*''" 

"«b;,.^«. 
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else  was  risen  in  its  nominal  value  and  become  dearer,  the  life  of  man  had  eon« 
tinnaily  grown  *cheaper.(t;  It  is  true  that  the  mercy  of  juries  will  often  r+oftg 
make  them  strain  a  point  and  bring  in  larceny  to  be  under  the  value  of  ^ 
twelvepence  when  it  is  really  of  much  greater  value ;  but  this,  though  evidently 
justifiable  and  proper  when  it  only  reduces  the  present  nominal  value  of  money  to 
the  antient  Btandard,(u)  is  otherwise  a  kind  of  pious  perjury,  and  does  not  at  all 
excuse  our  common  law  in  this  respect  from  the  imputation  of  severity,  but  rather 
strongly  confesses  the  charge.  It  is  likewise  true,  that  by  the  merciful  exten- 
sions of  the  benefit  of  clergy  by  our  modem  statute  law,  a  person  who  commit^ 
a  simple  larceny  to  the  value  of  thirteenpence  or  thirteen  hundred  pounds, 
though  guilty  or  a  capital  offence,  shall  be  excused  the  pains  of  death ;  but  this 
is  only  for  the  first  offence.  And  in  many  cases  of  simple  larceny  the  benefit 
of  clergy  is  taken  away  by  statute ;  as  for  horse-stealing  in  the  principals  and 
accessories  both  before  and  after  the  fact ;(«?)  theft  by  great  and  notorious  thieves 
in  Northumberland  and  Cumberland  ;(a;)  taking  woollen  cloth  from  off  the 
tenter8,(y)  or  linens,  fustians,  calicoes,  or  cotton  goods  from  the  place  of  manu- 
facture,(^)"  (which  extends,  in  the  last  case,  to  aiders,  assisters,  procurers, 
buyers,  and  receivers ;)  feloniously  driving  away  or  otherwise  stealing  one  or 
more  sheep  or  other  cattle  specified  in  the  acts,"  or  killing  them  with  intent  to 
steal  the  whole  or  any  part  of  the  carcase,(a)  or  aiding  or  assisting  therein ; 
thefts  on  navi^ble  rivers  above  the  value  of  forty  shillings,(6)  or  being  present, 
aiding  and  assisting,  thereat;**  '^'plundering  vessels  in  distress,  or  that  r«28<> 
have  suffered  shipwreck  ;(c)  stealing  letters  sent  by  the  post  ;(d)  and  ^ 
also  stealing  deer,  fish,  hares,  and  coneys  undeV  the  peculiar  circumstances 
mentioned  in  the  Waltham  black  act.^    Which  additional  severity  is  owing  to 

(C)  GloM.  36a  (•)  Stat.  18  Geo.  n.  o.  27.    Note,  in  the  three  last  cbms  an 

'  (»)  2  Inst.  189.  optioQ  is  given  to  the  judge  to  traneport  the  ofltonder :  for 

(iO  Stat.  1  Edv.  VI.  c  12.    2  A  8  Bdv.  TI.  e.  SB.    81  Elia.  Im  in  the  flrat  oaae,  for  sewn  ytart  in  the  second,  and  itor 

c  Iz.  fowrteen  yean  in  the  thlrd,~in  the  flnt  and  third  cases 

(«)  StaL  18  Car.  11.  a  8.  instead  of  sentence  of  death,  in  the  second  <\fter  sentence  is 

(V)  Stat  22  Car.  II.  e.  6.  Bat,  as  It  is  somettmes  diillciilt  to  given, 

prrore  the  ideatityofthe  goods  so  stolen,  the  ont4«|>roton<2<  (•)  Stat  14  Geo.  IL  c  6.    16  Geo.  IL  o.  84.    Bee  book  i  p. 

with  respect  to  innocence  is  now,  by  statute  15  Geo.  II.  c  27,  88. 

throvn  on  the  persons  in  whose  custody  such  goods  are  (*)  Stat  24  Geo.  II.  e.  46. 

foond;  the  fidlnre  whereof  is,  Ibr  the  lirst  time,  a  misde-  (•)  Stat.  12  Anne,  st.  2,  c  18.   26  Geo.  IL  0. 19. 


meanoar  punishable  by  the  ^rfeitnre  of  the  treble  value;         (<)  Stat  7  Geo.  III.  c.  5U. 
for  the  second,  by  imprisonment  also;  and  the  third  time  it         («)  Stat  9  Geo.  I.  c  23L 
becomes  a  fblony,  punished  with  transportation  for  seven 


"Clergy  is  restored  by  4  Geo.  IV.  c.  53,  which  is  now  repealed  by  7  &  8  Geo.  IV.  c.  27 , 
and,  by  7  &  8  Geo.  IV.  c.  28,  s.  6,  it  is  enacted  "  that  benefit  of  clergy  with  respect  to 
persons  convicted  of  felony  shall  be  abolished,  but  that  nothing  herein  containea  shall 
prevent  the  joinder,  in  any  indictment,  of  any  counts  which  might  have  been  joined 
before  the  passing  of  this  act." 

By  statute  7  &  8  Geo.  IV.  c.  30,  s.  3,  maliciously  cutting  or  destroying  any  goods  or 
article  of  silk,  woollen,  linen,  or  cotton,  or  of  any  such  materials  mixed,  or  of  any  frame- 
work-knitted piece,  stocking,  hose,  or  lace,  being  in  any  loom  or  frame,  or  on  any 
machine  or  engine,  rack,  or  tenter,  or  any  machinery  whatsoever  belonging  to  those 
manufactures,  or  entering  any  manufactory,  building,  or  place  with  intent  to  commit 
such  offences,  is  punishable  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  not  exceeding  four  years,  with  whipping  in  addition  to  male  offenders. 
The  4  Geo.  IV.  c.  46  is  repealed  by  7  &  8  Geo.  IV.  c.  27.  The  former  statute  repealed 
the  capital  felony  prescribed  by  22  Geo.  III.  on  this  subject. 

By  7  4b  8  Geo.  IV.  c.  29,  s.  16,  stealing  to  the  value  of  10«.  any  silk,  woollen,  linen,  or 
cotton,  or  any  mixture  of  such  materiab,  whilst  exposed  in  any  stage  of  manufacture,  in 
any  field,  or  building,  or  other  place,  is  punishable  with  transpoi^tion  for  life  or  not 
exceeding  fourteen  years,  or  imprisonment  not  exceeding  four  years,  with  private  or 


public  wfiipping. — Chitty. 
*•  Bepealed,  by  *"  " 


,  7  A  8  Geo.  IV.  c.  27.— Chittt. 
**  Clergy  was  allowed  by  statute  4  Geo.  IV.  c.  54,  which  is  now  repealed;  by  7  &  8  Geo. 
IV.  c.  277— Chittt. 

*  By  7  A  8  Geo.  IV.  c.  29,  s.  18,  any  person  plundering  or  stealing  any  part  of  any  ship 
or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods, 
merchandise,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  suffer  death 
ais  a  felon ;  provided  that  where  articles  of  small  value  shall  be  stranded  or  cast  on  shore, 
and  stolen,  without  cruelty,  outrage,  or  violence,  the  offender  may  be  prosecuted  and 
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the  great  malice  and  mischief  of  the  theft  in  some  of  these  instances;  and, 
in  others,  the  difficulties  men  would  otherwise  lie  under  to  preserve  those  gooda 
which  arc  so  easily  carried  off.  Upon  which  last  principle  the  Boman  law 
punished  more  severely  than  other  thieves  the  abigei,  or  stealers  of  cattle,(/) 
and  the  balnearii,  or  such  as  stole  the  clothes  of  persons  who  were  washing  in 
the  public  baths  ){g)  both  which  constitutions  seem  to  be  borrowed  from  the 
laws  of  Athens.^)  And  so  too  the  antient  Goths  punished  with  unrelenting 
severity  thefts  of  cattle,  or  com  that  was  reaped  and  left  in  the  field;  such  kind 
of  property  (which  no  human .  industry  can  sufficiently  guard)  being  esteemed 
under  the  peculiar  custody  of  heaven.(i)  And  thus  much  for  the  offence  of 
simple  larceny. 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties  of  the  former,  but 
is  accompanied  with  either  one  or  both  of  the  aggravations  of  a  taking  from 
one's  house  or  person.  First,  therefore,  of  larceny  from  the  housey  and  then  of 
larceny  from  the  person, 

1.  Larceny  from  the  house^  though  it  seems  (from  the  considerations  men- 
tioned in  the  preceding  chapter)(y)  to  have  a  higher  degree  of  guilt  than  simple 
larceny,  yet  it  is  not  at  all  distinguished  from  the  otner  at  common  law,rA) 
unless  where  it  is  accompanied  with  the  circumstance  of  breaking  the  house  oy 
night,  and  then  we  have  seen  that  it  faUs  under  another  description,  viz.,  that 
of  burglary.  But  now,  bv  several  acts  of  parliament,  (the  history  of  which  ia 
very  ingeniously  deduced  by  a  learned  modem  writer,(Z)  who  hath  shown  them 
♦2401  *^  have  gradually  arisen  from  our  *improvements  in  trade  and  opu- 
J  lence,)  the  benefit  of'  clergy  is  taken  from  larcenies  committed  in  a 
house  in  almost  every  instance,  except  that  larceny  of  the  stock  or  utensils  of 
the  plate-glass  company  from  any  of  their  houses,  &c.  is  made  onlv  a  single 
felony,  and  liable  to  transportation  for  seven  years.(?n)  The  multiplicity  of  tiie 
general  acts  is  apt  to  create  some  confusion ;  but  upon  comparing  them  dili- 
gently we  may  collect  that  the  benefit  of  clergy  is  denied  upon  the  following 
domestic  aggravations  of  larceny,  viz. :  First,  in  larcenies  above  the  value  oftmlve- 
pence,  committed — 1.  In  a  church  or  chapel,  with  or  without  violence  or  break- 
ing the  same  :(n)  2.  In  a  booth  or  tent  in  a  market  or  fair,  in  the  daytime  or  in 
tlie  night,  by  violence  or  breaking  the  same,  the  owner  or  some  of  his  family 
being  therein  :(o)  3.  By  robbing  a  dwelling-house  in  the  daytime,  (which  robbing 
implies  a  breaking,)  any  person  being  therein  :(2?)  4.  In  a  dwelling-house  by  day 
or  by  night,  without  breaking  the  same,  any  person  being  therein  and  pat  in 
fear,(g)  which  amounts  in  law  to  a  robbery;  and  in  both  these  last  cases  the 
accessory  before  the  'fact  is  also  excluded  from  his  clergy."    Secondly,  in  lar- 

(/)  Ff.  47,  L  14.  (•)  Stat,  18  Geo.  HI.  c  88. 

{9)  Ibid.  (.  17.  (»)  Stat.  23  Hen.  VUI.  a  1.  1  Edw.  VL  c  Ul  1  H>L  P.  C 

(A)  Pott.  AnUq.  b.  1.  c  26.  616. 

(<)  Stiernh.  de  jurt  Goth.  U  8,  o.  6.  (•)  Stat.  6*6  Edw.  TI.  e.  0.   1  B»L  P.  a  622. 

f/)  See  page  223.  «r)  3  A  4  W.  and  M.  c.  9. 

^*)  1  Haw*.  P.  C.  98.  (f)  IbiA. 

;<)  Barr,  876,  Ac. 

punished  as  for  simple  larceny ;  and  in  either  case  the  offender  nvff  be  tried  in  the 
county  in  which  the  offence  is  committed,  or  that  next  acyoining.  The  12  Anne,  st  % 
c.  18,  and  26  Geo.  II.  c.  19,  so  far  as  they  relate  to  the  same  subject,  were  repealed,  by 
the  7  &  8  Geo.  IV.  c.  27.— Chittt. 

»  By  7  &  8  Geo.  IV.  c.  29,  s.  12,  it  is  enacted  "  that  if  any  person  shall  break  and  enter 
any  dwelling-house,  and  steal  therein  any  chattel,  money,  or  valuable  security,  to  any 
value  whatever,- or  shall  steal  any  such  property  to  any  value  whatever  in  any  dwelling- 
house,  any  person  therein  being  put  in  fear,  or  shall  steal  in  any  dwelling-house  anr 
chattel,  money,  or  valuable  security,  to  the  value,  in  the  whole,  of  5/.  or  more,  every  such 
offender,  beii^  convicted  thereof,  shall  suffer  death  as  a  felon." 

And,  by  sect.  14,  breaking  into  any  building  being  within  the  curtilage  of  a  dwelling- 
house,  but  not  part  thereof,  and  stealing  therefrom,  is  punishable  with  transportation  for 
life  or  not  less  than  seven  years,  or  imprisonment  not  exceeding  four  years,  with  private 
or  public  whipping  to  male  offenders. 

The  23  Hen.  VIII;  c.  1,  s.  3,  1  Edw.  VI.  c.  12,  s.  10,  6  &  6  Edw.  VI.  c.  9,  s.  4,  39  Ela. 
c.  15,  3  &  4  W.  and  M.  c.  9,  10  &  11  W.  III.  o.  23,  12  Anne,  st.  1,  c.  7,  ss.  1,  2,  are  aU 
lepealed,  by  7  &  8  Geo.  IV.  c.  27. — Chittt. 
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cenies  to  the  valtte  of  five  shillings,  committed — 1.  By  breaking  aiw  dwelling- 
house^  or  auy  out-house;  shop,  or  warehause  thereunto  belonging,  in  the  daytime, 
although  no  pewon  be  therein  ;(r)  which  also  now  extends  to  aiders,  abettors, 
and  acceBSories  before  the  fact:(«)  2.  By  privately  stealing  goods,  wares,  or  mer 
chandise,  in  any  shop,  warehouse,(^)  coach-house,  or  stabie,  by  day  or  by  night, 
though  the  same  be  not  broken  open,  and  though  no  person  be  therein ;(ti)^ 
which  likewise  extends  to  such  as  assist,  hire,  or  command  the  offence  to  be 
committed.  Lastly,  in  larcenies  to  the  valu^  of  forty  shillings,  in  a  dwelling-house 
or  its  out-houses,  although  the  same  be  not  broken,  and  whether  any  person  be 
therein  or  no,  unless  committed  against  their  masters  by  apprentices  under  the 
a^e  of  fifteen.rv)  This  also  extends  to  those  who  aid  or  assist  in  the  commission 
of  any  such  offence." 

*2.  Larceny  from  the  person  is  either  by  privately  stealing  or  by  open     r^odi 
and  violent  assault,  which  is  usually  called  robbery,  *■ 

The  offence  of  privately  stealing  from  a  man's  person,  as  by  picking  his  pocket 
or  the  like  privily  without  his  knowledge,  was  debarred  of  the  benefit  of  clergy 
so  early  as  Dy  the  statute  8  Bliz.  c.  4.*  But  then  it  must  be  such  a  larceny  as 
stands  in  need  of  the  benefit  of  clergy,  viz.,  of  above  the  value  of  twelvepence, 
or  else  the  offender  shall  not  have  jud^ent  of  death.  For  the  statute  creates 
,  no  new  offence,  but  only  prevents  the  prisoner  from  praying  the  benefit  oi  cler^, 
and  leaves  him  to  the  regular  judgment  of  the  antient  law-^i^;)  This  seventy 
(for  a  most  severe  law  it  certainly  is)  seems  to  be  owing  to  tne  ease  with  which 
such  offences  are  committed,  the  difficulty  of  guarding  against  them,  and  the 
boldness  with  which  they  were  practised  (even  in  the  queen's  court  and  presence) 
at  the  time  when  this  statute  was  made :  besides  that  this  is  an  iniringement 
-of  property  in  the  manual  occupation  or  corporal  possession  of  the  owner  which 
was  an  offence  even  in  a  state  of  nature.  And  therefore  the  saccularii  or  cut- 
purses  were  more  severely  punished  than  common  thieves  by  the  Eoman  and 
Athenian  laws.(a;)"^ 

i 

(•)  Stat.  12  Anne,  st.  1,  c.  T.»  of  clergy. 

(»)  1  Hftwk.  P.  C.  98.    The  like  obnerration  wfll  certainly         OF/.  47, 11, 7.   Pott  Antiq.  b.  L  c.  28. 
hold  in  the  cues  of  horee-steaUng,  (1  Hid.  V.  G.  531,)  thefts 

"  By  statute  7  4  8  Geo,  IV.  c.  29,  s.  15,  peraons  breaking  and  entering  any  shop,  ware- 
house, or  counting-house,  and  stealing  therein  any  chatt^  money,  or  valuable  security, 
are  liable  to  transportation  for  life  or  not  less  than  seven  years,  or  imprisonment  not 
exceeding  four  years,  with  private  or  public  whipping  for  male  offenders, — ^Chitty. 

^  Repealed,  by  stat.  7  &  8  Geo.  lY.  c.  27.  The  sum  mentioned  in  the  text  is  now 
raised  to  five  pounds.— Ohitty. 

•Repealed,  by  7  &  8  Geo.  IV.  o.  27 ;  and  see  7  &  8  Geo.  IV.  c.  28,  ss.  6,  7;  the  former 
enacting  that  benefit  of  clergy,  with  respect  to  persons  convicted  of  felony,  shall  be 
abolished,  and  the  latter,  that  no  person  convicted  of  felony  shall  suffer  death  unless 
for  some  felony  excluded  from  benefit  of  clergy  before  or  on  the  first  day  of  the  then 
present  session  of  parliament,  or  made  punishable  with  death  by  some  statute  passed 
after  that  day. — Chittt. 

"°  By  7  &  8  Geo.  IV.  c.  29,  s.  6,  if  any  person  shall  rob  any  other  person  of  any  chattel, 
money,  or  valuable  security,  every  such  offender,  being  convicted  thereof,  shall  suffer 
death  as  a  felon ;  and,  if  any  person  shall  steal  am/  such  property  from  the  person  of  another, 
or  shall  assault  any  other  person  with  intent  to  rob  him,  or  shall  with  menaces  or  by 
force  demand  any  such  property  of  any  other  person,  with  intent  to  steal  the  same,  every 
such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  hable  to 
transportation  for  life  or  not  less  than  seven  years,  or  to  be  imprisoned  not  exceeding 
four  years,  with,  if  a  male,  public  or  private  whippings.  This  statute  is  nearly  a  consoli- 
iation  of  3  W.  and  M.  c.  9,  s.  1,  respecting  robbery,  of  48  Geo.  III.  c.  129,  respecting 
t«dinff  from  the  person,  and  of  4  Geo.  IV.  c.  54,  respecting  assaults,  &c.  with  intent  to 
rob.  The  23  Hen.  VIII.  c.  1, 3  W.  and  M.  .c.  9,  and  1  Edw.  VI.  c.  12,  relating  to  robbery, 
the  48  Geo.  III.  c.  129,  relating  to  stealing  from  the  person,  and  the  4  Geo.  IV.  c.  54,  re- 
lating to  assaults  with  intent  to  rob,  are  repealed,  by  the  7  &  8  Geo.  IV.  c.  27.  The  value 
of  the  property  is  immaterial  in  all  the  cases  mentioned  in  the  new  act. 

To  constitute  a  stealing  from  the  person,  the  thing  must  be  completely  removed  from 
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)  Stat.  88  Elis.  c.  15.  In  Northnmberland  and  Cumberland,  and  stealing  wooUeu 

Stat.  3  ft  4  W.  and  M.  c.  9.  cloth  fh>m  the  tenters,  and  possibly  Li  such  other  cases 

, ,  See  Foster,  78.   Barr.  379.  where  it  is  proridod  by  any  statute  that  simple  larcenv, 

(«)  Stat.  10  ft  11 W.  IIL  c.  23.  nnder  certain  circumstances,  shall  bo  felony  without  benefit 
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Open  and  violent  larceny  from  the  person,  or  robbery,  the  rapina  of  the  civilians, 
is  the  felonious  and  forcible  taking  from  the  person  of  another  of  goods  or  money 
to  any  value  by  violence  pr  putting  him  in  fear.(y)  1.  There  must  be  a  taking, 
otherwise  it  is  no  robbery.  A  mere  attempt  to  rob  was  indeed  held  to  be  felony 
so  late  as  Henry  the  Fourth's  time,(2:)  but  afterwards  it  was  taken  to  be  only 
♦2-421  *  misdemeanour,  and  punishable  with  fine  and  imprisonment,  till  the 
J  *statute  7  Geo.  II.  c.  21,  which  makes  it  a  felony  (transportable  for  seven 
years)  unlawfully  and  maliciously  to  assault  another  with  any  offensive  weapon 
or  instrument,  or  by  menaces  or  by  other  forcible  or  violent  manner  to  demand 
any  money  or  goods,  with  a  felonious  intent  to  rob."  If  the  thief,  having  one 3 
taken  a  purse,  returns  it,  still  it  is  a  robbery;  and  so  it  is  whether  the  takmg  be 
strictly  from  the  person  of  another,  or  in  his  presence  only;  as  where  a  robber 
by  menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep  or  his 
cattle  before  his  face.(aj  But  if  the  taking  be  not  either  directly  from  nis  per- 
son or  in  his  presence,  it  is  no  robbery.(6)  2.  It  is  immaterial  of  what  value 
the  thing  taken  is :  a  penny  as  well  as  a  pound  thus  forcibly  extorted  makes  a 
robbery. (c)  8.  Lastly,  the  taking  must  be  by  force  or  a  previous  putting  in 
fear,  which  makes  the  violation  of  the  person  more  atrocious  than  privately 
stealing;  for,  according  to  the  maxim  of  the  civil  law,((i)  "g-tit  vi  rapuit,fur  im- 
probior  esse  videtur."  This  previous  violence  or  putting  in  fear  is  the  criterion* 
that  distinguishes  robbery  from  other  larcenies ;  for  if  one  privately  steals  six- 
pence from  the  person  of  another,  and  afterwards  keeps  it  by  putting  him  in 
fear,  this  is  no  robbery,  for  the  fear  is  subsequent  ;(e)  neither  is  it  capital,  as 
privately  stealing,  being  under  the  value  of  twelvepence.  !Not  that  it  is  indeed 
necessary,  though  usual,  to  lay  in  the  indictment  that  the  robbery  was  com- 
mitted by  putting  in  fear:  it  is  sufficient  if  laid  to  be  done  by  violence.(/}  And 
when  it  is  laid  to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  affright  in  the  party  robbed:  it  is  enough  that  so  much  force 
or  threatening  by  word  or  gesture  be  used  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his  property  without  or  against  his  con- 
8ent.(^)  Thus,  if  a  man  be  knocked  down  without  previous  warning  and 
stripped  of  his  property  while  senseless,  though  strictly  he  cannot  be  said  to 
♦2431  ^®  P^^  ^^  ^^^^  *y®*  ^^^^  ^®  undoubtedly  a  robbery.  Or,  if  a  person  with 
^    a  sword  drawn  begs  an  alms,  and  I  give  it  him  through  mistrust  and 

(w)  1  Hawk.  P.  0.  06.  (*)  Ff.  4,  2. 14,  i  12. 

(«)  1  Hal.  P.  C.  532.  {•)  1  Hal.  P.  C.  534. 

(«)  Ibid.  688.  .  (/)  Trin.  3  Anne,  by  aU  the  Judgea. 

(»)  Comynfl,  478.    StnLl015.  (r)Fost.l28. 

(«)  1  Hawk.  P.  C.  97. 

the  person :  removal  from  the  place  where  it  was,  if  it  remain  throughout  with  the  peraon, 
is  not  sufficient.     Rex  v*.  Thompson,  1  R.  &  M.  C.  C.  78. — Chittf. 

The  punishment  for  this  offence  is  now  awarded  by  stat.  1  Vict.  c.  87,  s.  2,  which  re- 
peals so  much  of  7  &  8  Geo.  IV.  c.  29  as  relates  to  these  offences,  and  enacts  that  whoso- 
ever shall  rob  any  person,  and,  at  the  time  of  or  immediately  before  or  after  such  rob- 
bery, 'shall  stab,  cut,  or  wound  any  person,  shall  be  guilty  of  felony,  and  be  punishable 
with  death ;  and,  by  ss.  3  &  10,  whoever  shall,  being  armed  with  any  offensive  weapon  or 
instrument,  rob,  or  assault  with  intent  to  rob,  any  person,  or,  together  with  one  or  more 
persons,  shall  rob  any  person,  and,  at  the  time  of  or  immediately  before  or  after  such 
robbery,  shall  beat,  striKe,  or  use  any  other  personal  violence  to  any  person,  or,  bv  s.  5, 
shall  rob  any  person  or  steal  any  property  from  the  person  of  another,  shall  be  guilty  of 
felony,  and  be  liable  to  transportation  for  life  or  for  not  less  than  fifteen  years,  or  impri- 
sonment for  three  years, — ^for  which  penal  servitude  is  now  substituted.  16  &  17  Vict.  c. 
99.  The  assaulting  with  intent  to  rob,  or  obtaining  property  by  menaces,  (except  where 
a  greater  punishment  is  awarded  by  the  act,)  is  punishable  with  imprisonment  not  ex- 
ceeding three  years. — Stewart. 

"  By  7  &  8  Geo.  IV.  c.  29,  s.  7,  if  any  person  shall  accuse  or  threaten  to  accuse  any  other 
person  of  any  infamous  crime,  as  described  in  s.  9,  with  a  view  or  intent  to  extort  or  gain 
from  him,  and  shall  by  intimidating  him  by  such  accusation  or  threat  extort  or  gain 
from  him,  any  chattel,  money,  or  valuable  security,  every  such  offender  shall  be  deemed 
guilty  of  robbery,  and  shall  be  indicted  and  punished  accordingly. 

It  IS  equally  a  robbery  to  extort  money  from  a  person  by  threatening  to  accuse  him  of 
%n  unnatural  crime,  whether  the  party  so  threatened  has  *^en  guilty  of  such  crime  or 
•lot.    Rex  vs.  Gardner,  1  C.  &  P.  79. — Chittt. 
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apprehension  of  violence,  this  is  a  felonious  robbeiy.(A)  So  if,  under  a  pretence 
of  sale,  a  man  forcibly  extorts  money  from  another,  neither  shall  this  suDtorfuge 
avail  him.  But  it  is  doubted(t)  whether  the  forcing  a  higgler  or  other  chapman 
to  sell  his  wares,  and  giving  him  the  full  value  of  them,  amounts  to  so  heinous 
a  crime  as  robbery." 

(»)  1  Hawk.  P.  a  W.  (0  IWd.  97. 

"And  see  R.  &  R.  C.  C.  146.  1  Leach,  139,  193,  278.  3  Chit  C.  L.  803.  Mr.  Justice 
Ashurst  says,  "The  true  definition  of  robbery  is  the  stealing  or  taking  from  the  person 
of  another,  or  in  the  presence  of  another,  property  of  any  amount,  with  such  a  degree  of 
Joree  or  tenor  as  to  inauce  the  party  tmunllingly  to  part  with  his  property ;  and  whether 
terror  arises  from  real  or  expected  violence  to  the  person,  or  from  a  sense  of  injury  to  the 
character,  makes  no  kind  of  difference ;  for  to  most  men  the  idea  of  losing  their  fame  and 
reputation  is  equally  if  not  more  terrific  than  the  dread  of  personal  iiy ury.  The  prin- 
cipal ingredient  in  robbery  is  a  man's  being  forced  to  part  with  his  property;  and  tho 
judges  are  unanimously  of  opinion  that,  upon  the  pnnciples  of  law  as  well  as  the  au- 
thority of  former  decisions,  a  threat  to  accuse  a  man  of  the  greatest  of  all  crimes  is  a  suf 
ficient  force  to  constitute  the  crime  of  robbery  by  putting  in  fear."  1  Leach,  280.  And 
fear  of  loss  of  character  and  service  upon  a  charee  of  sodomitical  practices  is  sufficient 
to  constitute  robbery,  though  the  party  has  no  &ar  of  being  taken  into  custody  or  of 
punishment.  R.  &  R.  C.  C.  375.  But  if  no  actual  force  was  used,  and,  at  the  time  of 
parting  with  the  money,  the  party  were  under  no  apprehension,  but  gave  it  merely  for 
the  purpose  of  bringing  the  oftenders  to  justice,  they  cannot  be  capitally  convicted,  though 
we  have  seen  it  is  otherwise  where  personal  violence  is  employ^.  1  East,  P.  C.  734.  a. 
ft  R.  C.  C.  408.  And  the  influence  exercised  over  the  mind,  where  the  force  is  merely 
constructive,  must  be  of  such  a  kind  as  to  disenable  the  prosecutor  to  make  resistance. 
2  Leach,  721.  6  East,  126.  So  that  a  threat  to  take  an  innocent  person  before  a  magis- 
trate, and  thence  to  prison,  without  charging  him  with  any  specific  crime,  is  not  sufii- 
cient  to  make  the  party  a  robber  if  he  obtain  money  to  induce  him  to  forbear.  2  Leach, 
721.  Indeed,  it  has  been  said  that  the  only  instance  in  which  a  threat  will  supply  the 
place  of  force  is  an  accusation  of  unnatural  practices.  2  Leach,  730,  731.  1  Leach,  139. 
2  Rubs.  1009.  And  it  has  recently  been  held— contrary,  it  seems,  to  the  principle  of  some 
former  decisions — that  even  in  this  case  the  money  must  be  taken  immediately  on  the 
threat,  and  not  after  time  has  been  allowed  to  the  prosecutor  to  deliberate  and  advise 
with  friends  as  to  the  best  course  to  be  pursued,  (1  East,  P.  C.  Append,  zzi. ;)  though,  as 
some  of  the  judges  dissented,  it  does  not  seem  to  be  decisive.  Where,  on  the  other  hand, 
there  is  an  immediate  threat  of  ii\jury  to  the  property,  as  by  pulling  down  a  house  with 
a  mob  in  time  of  riots,  which  produces  great  alarm  and  induces  a  man  to  part  with  his 
money,  this  has  been  holden  to  be  a  sufficient  putting  in  fear  to  constitute  robbery.  2 
East,  P.  C.  729,  731.  And  if  a  man  assaults  a  woman  with  intent  to  commit  a  rape,  and 
she,  in  order  to  prevail  on  him  to  desist,  offers  him  money  which  he  takes,  but  conti- 
nues his  endeavours  till  prevented  by  the  approach  of  a  third  person,  he  will  be  guilty  of 
robbery,  though  his  original  mtent  was  to  .ravish.  1  East,  P.  C.  711.  If  thieves  meet  a 
perscm  and,  by  menaces  of  death,  make  him  swear  to  bring  them  money,  and  he,  under 
the  continuing  influence  of  fear  for  his  life,  complies,  this  is  robbery  in  them,  though 
it  would  not  be  so  if  he  had  no  personal  fear  and  acted  merely  from  a  superatitious  re- 
gard to  an  oath  so  extorted.  1  fSast,  P.  G.  714.  In  Uie  absence  of  foroe,  to  constitute 
robbery,  the  fear  must  arise  before  and  at  the  time  of  the  property  being  •taken:  it  is  not 
enough  that  it  ari^e  afterwards ;  and  where  the  prisoner  by  stealth  took  some  money  out 
of  the  prosecutor's  pocket,  who  turned  round,  saw  the  prisoner,  and  demanded  the  money, 
but  the  prisoner  threatening  him  he  desisted  through  fear  from  making  any  further  de- 
mand, it  was  held  no  robbery.    Roll.  Rep.  154.     1  Hale,  534. 

To  constitute  a  robbery,  where  an  actual  violence  is  relied  on  and  no  putting  in  fear 
can  be  expressly  shown,  there  must  be  a  struggle,  or  at  least  a  personal  outrage.  So  that 
to  snatch  property  suddenly  from  the  hand,  to  seise  a  parcel  carried  on  the  h^d,  to  carry 
away  a  hat  and  wig  without  force,  and  to  take  an  umbrella  of  a  sudden,  have  been  re- 
spectively holden  to  be  mere  larcenies.  1  Leach,  290,  291,  and  in  notes.  But  where  a 
man  snatched  at  the  sword  of  a  gentleman  hanging  at  his  side,  and  the  latter^  perceiving 
the  desi^,  laid  hold  on  the  scalKHurd,  on  which  a  contest  ensued  and  ti>e  thief  succeeded 
in  wrestmg  the  weapon  from  its  owner,  his  offence  was  holden  to  be  robbery.  Id.  ibid. 
Snatching  an  article  from  a  man  will  constitute  robbery  if  it  is  attached  to  his  person  or 
clothes  so  as  to  afford  resistance;  and  therefore,  where  the  prosecutor's  watch  was  fast- 
ened to  a  steel  chain  which  went  round  his  neck,  and  the  seal  and  chain  hung  from  his 
fob,  and  the  prisoner  laid  hold  of  the  seal  and  chain  and  pulled  the  watch  fh>m  his  fob 
but  the  steel  chain  still  secured  it,  and  by  two  jerks  the  prisoner  broke  the  steel  chain 
and  made  off  with  the  watch,  it  was  held  a  robbery,  for  the  prisoner  did  not  get  the 
watch  at  once,  but  had  to  overcome  the  resistance  the  steel  chain  made,  and  actual  foroe 
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This  species  of  larceny  is  debarred  of  tbe  benefit  of  clergy  by  statute  23 
Hen.  YIlI.  c.  1  and  otber  subsequent  statutes,  not  indeed  in  general,  but  only 
when  committed  in  a  dwelling-bouse  or  in  or  near  tbe  king's  highway.  A 
robbery,  therefore,  in  a  distant  field,  or  footpath,  was  not  punished  with 
death,(A;)  but  was  open  to  the  benefit  of  clergy,  till  the  statute  3  &  4  W.  and  M. 
c.  9,  which  takes  away  clergy  from  both  principals  and  accessories  before  the 
fact,  in  robbery,  wheresoever  committed." 

II.  Malicious  mischiefs  or  damage,  is  the  next  species  of  injury  to  private 
property  which  the  law  considers  as  a  public  crime.  This  is  such  as  is  done, 
not  animo  furandiy  or  with  an  intent  of  gaining  by  another's  loss,  which  is 
some,  though  a  weak,  excuse^  bat  either  out  of  a  spirit  of  wanton  cruelty  or 
black  and  diabolical  revenge.  In  which  it  bears  a  near  relation  to  the  ci-ime 
of  arson ;  for  as  that  affects  the  habitation,  so  this  does  the  other  property,  of 
individuals.  And  therefore  any  damage  arising  from  this  mischievous  dispo- 
sition, though  only  a  trespass  at  common  law,  is  now  by  a  multitude  of  statutes 
made  penal  in  the  highest  degree.  Of  these  I  shall  extract  the  contents  in 
order  of  time. 

And,  first,  by  statute  22  Hen.  YIII.  c.  11,  perversely  and  maliciously  to  cot 
down  or  destroy  the  powdike  in  the  fens  of  N^orfolk  and  Ely  is  felony.**  And, 
in  like  manner^  it  is,  hy  many  special  statutes  enacted  upon  the  occasions,  made 
felony  to  destroy  the  several  sea-banks,  river-banks,  public  navigations,  and 
*2441  ^^^S®s>  erected  by  virtue  of  those  acts  of  *parliament.  By  statute  43 
J  Eliz.  c.  13,  (for  preventing  rapine  on  the  northern  borders,)  to  burn  any 
barn  or  stack  of  corn  or  grain ;  or  to  imprison  or  carry  away  any  subject  in 
order  to  ransom  him,  or  to  make  prey  or  spoil  of  his  person  or  goods  npon 
deadly  feud  or  otherwise,  in  the  four  northern  counties  of  Northumberland, 
Westmoreland,  Cumberland,  and  Durham,  or  being  accessory  before  the  fact  to 
such  carrying  away  or  imprisonment ;  or  to  give  or  take  any  money  or  contri- 
bution, there  called  blackmail,  to  secure  such  goods  from  rapine ;  is  relony  with- 
out benefit  of  clergy.  By  statute  22  &  23  Car.  II.  c.  7,  maliciously,  unlawfully, 
and  willingly,  in  the  night-time  to  bum,  or  cause  to  be  burned  or  destroyed,  any 
ricks  or  stacks  of  com,  hav,  or  grain,  bams,  houses,  buildings,  or  kilns,*'  or  to 
kill  any  horses,  sheep,  or  other  cattle,  is  felony ;  but  the  offender  may  make  hie 
election  to  be  transported  for  seven  years ;  and  to  maim  or  hurt  such  horses, 
sheep,  or  other  cattle  is  a  trespass,  for  which  treble  damages  shall  be  recovered." 

(A)  1  Hal.  p.  a  686. 

was  used  for  that  purpose.  R.  &  R.  C.  C.  419.  And  where  a  heavy  diamond  pin,  with  a 
corkscrew  stalk,  which  was  twisted  and  strongly  fastened  in  a  lady's  hair,  was  snatched 
out  and  part  of  the  hair  torn  away;  the  judges  came  to  a  similar  decision.  1  Leach,  335. 
The  case  of  the  man  who  tore  an  ear-ring  from  the  ear,  and  in  so  doing  lacerated  the 
flesh,  serves  also  to  confirm  this  position.  1  Leach,  320.  Nor  will  it  excuse  liie  yidenoe 
that  it  was  done  under  pretence  of  law;  for  where  a  bailiff  handcuffed  a  prisoner  and 
used  her  with  great  cruelty  for  the  purpose  of  extorting  money  from  her,  he  was  holden 
to  be  guilty ;  as  were  also  a  number  of  men  for  seizing  a  wagon  under  pretence  that  there 
was  no  permit  when  none  was  in  reality  necessary.  1  L^ush,  280.  1  East,  P.  G.  709.— 
Chittt. 

"  These  statutes  are  repealed,  by  7  A  8  Geo.  IV.  o.  27. — Chittt. 

^  By  15  Car.  IL  c.  17,  s.  13,  maliciously  to  cut  down  or  to  destnyy  any  works  for  oon- 
veying  the  waters  of  the  great  Bedford  level  is  subject  to  the  same  punisnment.^-CHiTTr. 

^  By  stat.  7  &  8  Geo.  IV.  c.  30,  s.  17,  maliciously  setting  fire  to  any  stack  of  com,  grain, 
pulse,  straw,  hay,  or  wood  is  a  capital  felony;  and  setting  fire  to  any  crops  of  com,  grain, 
or  pulse,  whether  standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice,  or  plantation 
of  trees,  or  to  any  heath,  gorse,  furze,  or  fern,  wheresoever  growing,  is  a  felony,  punish- 
able with  transportation  not  exceeding  seven  years,  or  imprisonment  not  ezceedmg  two 
years,  with  private  or  public  whipping  for  male  offenders.  The  43  Eliz.  c.  13,  4  W.  and 
M.  c.  23,  22  ft  33  Car.  II.  o.  7,  1  Geo.  I.  s.  2,  c.  48,  6  Geo.  I.  c.  16,  9  Geo.  I.  o.  22,  and  28 
Geo.  II.  o.  19,  s.  3,  are  renealed,  by  7  &  8  Geo.  IV.  o.  27. — Chittt. 

"*  By  Stat.  7  ft  8  Geo.  iV.  c.  30,  s.  16,  maliciously  killing,  maiming,  or  wounding  anj 
cattle  is  a  felony,  punishable  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  not  exceeding  four  years,  with  private  or  public  whipping.  The  22  ft  23 
Car.  U.  c.  7, 14  Geo.  IL  c  6,  and  15  Geo.  II.  c.  34,  on  this  hea4.  are  repealed, by  7  ft  8  Geo. 
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Bj  statute  4  &  5  W.  and  M.  c.  23,  to  bum  on  any  waste,  between  Candlemas 
and  Midsummer,  any  grig,  ling,  heath,  furze,  goss,  or  fern  is  punishable  with 
whipping  and  confinement  in  the  house  of  correction.  By  statute  1  Anne,  st. 
2,  c.  9,  captains  and  mariners  belonging  to  ships  and  destroying  the  same,  to  the 
prejudice  of  the  owners,  (and,  by  4  Geo.  I.  c.  12,  to  the  prejudice  of  insurers 
also,)  are  guilty  of  felony  without  benefit  of  clergy.  Ana  by  statute  12  Anne, 
St.  2,  c.  18,  making  any  hole  in  a  ship'  in  distress,  or  stealing  her  pumps,  or 
iding  or  abetting  such  offence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediate loss  of  such  ship,  is  felony  without  benefit  of  clergy."  By  statute  1 
Geo.  I.  c.  48,  maliciously  to  set  on  fire  any  underwood,  wood,  or  coppice  is 
made  single  felony.  By  statute  6  Geo.  I.  c.  23,  the  wilful  and  malicious  tearing, 
cutting,  spoiling,  burnmg,  or  defacing  of  the  garments  or  clothes  of  any  per- 
son passing  in  the  streets  or  highways,  with  intent  so  to  do,  is  felony.  This 
was  occasioned  by  the  insolence  of  certain  weavers  and  others,  who,  upon  the 
introduction  of  some  Indian  fashions  prejudicial  to  their  own  manufactures, 
made  it  their  practice  to  deface  them,  either  by  open  outrage,  or  by  privily 
cutting,  or  casting  aqua-fortis  *in  the  streets  upon  such  as  wore  them."  r*245 
By  statute  9  Geo.  I.  c,  22,"  commonly  called  the  Waltham  black  act,  *■ 
occasioned  by  the  devastations  committed  near  Waltham,  in  Hampshire,  by 
persons  in  disguise  or  with  their  faces  blacked,  (who  seem  to  have  resembled 
the  Eoberdsmen,  or  followers  of  Kobert  Hood,  that  in  the  reign  of  Eichard  the 
First  committed  CTcat  outrages  on  the  borders  of  England  and  Scotland  ;)(0 
by  this  black  act,  I  say,  which  has  in  part  been  mentioned  under  the  several 
heads  of  riots,  menaces,  mayhem,  and  larceny,(m)  it  is  further  enacted  that  to 
set  fire  to  any  house,  bam,  or  out-house,  (which  is  extended  by  statute  9  Geo. 

III.  c.  29  to  the  malicious  and  wilful  burning  or  setting  fire  to  all  kinds  of 
mills,)  or  to  any  hovel,  cock,  mow,  or  stack  of  corn,  straw,  hay,  or  wood ;  or 
unlawfully  or  maliciously  to  break  down  the  head  of  any  fish-pond,  whereby 
the  fish  shall  be  lost  or  destroyed ;  or,  in  like  manner,  to  Kill,  maim,  or  wound 
any  cattle ;  or  cut  down  or  destroy  any  trees  planted  in  an  avenue,  or  growing 
in  a  garden,  orchard,  or  plantation,  for  ornament,  shelter,  or  profit;  all  these 
malicious  acts,  or  procuring*  by  gift  or  promise  of  reward  any  person  to  ioin 
them  therein,  are  felonies  without  benefit  of  clergy ;  and  the  hundred  shall  be 
fhwgeable  for  the  damages  unless  the  offender  be  convicted."   In  like  manner^ 

(I)  3  Inst  107.  (">)  See  pagee  144, 208»  285,  240. 

IV.  c.  27.  By  8. 25,  it  is  provided  that  malice  against  the  owner  of  the  property  destroyed 
shall  not  be  essential  to  ariy  offence  under  the  act. — Chittt. 

'^  By  7  &  8  Geo.  IV.  o.  30,  s.  9,  maliciously  settins  fire  to,  or  in  any  wise  destroying,  any 
ship  or  vessel,  whether  in  a  finished  or  unfinishea  state,  is  a  capital  felony.  And,  hy  s. 
10,  maliciously  damaging  any  ship  otherwise  than  by  fire  is  a  felony,  punishable  with 
transportation  for  seven  years  -or  imprisonment  not  exceeding  two  years,  with  private  or 
public  whipping.  And,  by  s.  11,  exnibiting  false  lights  or  signals  to  bring  any  ship  or 
vessel  into  danger,  or  tending  to  its  immediate  destruction,  or  destroying  the  same  in 
distress  or  when  cast  on  shore,  or  any  of  its  contents,  or  preventing  any  assistance  to 
those  on  board,  is  made  a  capital  felony.  And,  by  1  &  2  Geo.  IV.  c.  75,  s.  11,  ii\juringor 
concealing  any  buoys,  ropes,  or  marks  belonging  to  any  anchor  or  cable  attached  to  any 
ship  or  vessel  whatever,  whether  in  distress  or  otherwise,  is  punishable  with  transporta- 
tion for  any  term  not  exceeding  seven  years,  or  imprisonment  for  any  number  of  years 
at  the  discretion  of  the  court.-%HiTTT. 

^  This  statute  was  repealed,  by  7  Geo.  IV .  o.  64,  and  no  subsequent  enactment  on  the 
subject  has  been  made. — Ghitty. 

"Repealed,  by  7  &  8 Geo.  IV.  c.  27.— Chittt. 

^  By  7  &  8  Geo.  IV.  c.  30,  s.  15,  maliciously  breaking  down  or  destroying  the  dam  of 
any  fishpond,  or  of  any  water  being  private  property,  or  in  which  there  is  any  private 
right  of  fishery,  with  intent  to  destroy  the  nsh  therein,  or  putting  any  lime  or  other 
noxious  ingredient  therein  with  intent  to  destroy  the  fish,  or  breakine  down  the  dam 
of  any  mill-pond,  is  declared  to  be  a  misdemeanour,  punishable  at  the  discretion  of  the 
court  with  transportation  for  seven  years  or  imprisonment  not  exceeding  two  years, 
with  private  or  public  whipping  for  male  offenders.  5  Eliz.  c.  21  and  4  Geo.  IV.  c.  54  are 
repealed  as  they  relate  to  this  subject,  by  7  &  8  Geo.  IV.  c.  27,  as  also  the  9  Geo.  III. 
0.29. 
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by  the  Eoman  law,  to  cut  down  trees,  and  especially  vines,  was  punished  in  the 
same  degree  as  robbery.(n)  By  statutes  6  Geo.  II.  e.  37,  and  10  Geo.  II.  c.  32, 
it  is  also  made  felony  without  the  benefit  of  clergy  maliciously  to  cut  down 
any  river  or  sea  bank,  whereby  lands  may  be  ovei^owed  or  damaged ;  or  to 
cut  any  hop-binds  growing  in  a  plantation  of  hops,**  or  wilfully  and  maliciously 
to  set  on  fire,  or  cause  to  be  set  on  fire,  any  mine,  pit,  or  depth  of  coal.**  By 
statute  11  Geo.  II.  c.  22,  to  use  any  violence  in  order  to  deter  any  person  from 
buying  com  or  grain ;  to  seize  any  carriage  or  horse  carrying  grain  or  meal  to 
or  from  any  market  or  seaport ;  or  to  use  any  outrage  with  such  intent ;  or  to 
*2481  ^^^^^^^f  ^^^^  away,  spoil,  or  damage  such  gram  or  meal,  is  punished  *for 
J  the  first  offence  with  imprisonment  and  public  whipping;  and  the 
second  offence,  or  destroying  any  granary  where  corn  is  kept  tor  exportation, 
or  taking  away  or  spoiling  any  grain  or  meal  in  such  granary,  or  in  any  ship, 
boat,  or  yessel  intended  for  exportation,  is  felony,  subject  to  transportation  for 
seven  years.**  By  statute  28  Geo.  II.  c.  19,  to  set  fire  to  any  goss,  furze,  or  ftrn 

(•)iy.47,7,2. 

By  statute  7  &  8  Geo.  lY.  o.  31,  s.  2,  it  is  enacted  "that  if  any  charch  or  chapel,  or  any 
chapel  for  the  religious  worship  of  persons  dissenting  from  the  united  church  of  England 
and  Ireland,  duly  registered  or  recorded,  or  any  house,  stable,  coach-house,  out-bouse, 
warehouse,  office,  shop,  mill,  malt-house,  hop-oast,  barn,  or  granary,  or  any  building  or 
erection  used  in  carrying  on  any  trade  or  manufacture  or  branch  thereof,  or  any  ma- 
chinery, whether  fixed  or  movable,  prepared  for  or  employed  in  any  manufacture  or  in 
any  branch  thereof,  or  any  steam-engine  or  other  ensine  for  sinking,  draining,  or  working 
any  mine,  or  any  staith,  building,  or  erection  used  in  conducting  the  business  of  any 
mine,  or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  any  mine,  shaU 
be  feloniously  demolished,  pulled  down,  or  destroyed,  wholly  or  in  part,  by  any  peraons 
riotously  and  tumultuously  assembled  together,  in  every  such  case  the  inhabitants  of  the 
hundred,  wapentake,  ward,  or  other  district  in  the  nature  of  a  hundred,  by  whatever 
name  it  shall  he  denominated,  in  which  any  of  the  said  offences  shall  be  committed, 
shall  be  liable  to  yield  full  compensation  to  the  person  or  persons  damnified  by  the 
offence,  not  only  for  the  damage  so  done  to  any  of  the  subjects  nereinbefore  enumerated, 
but  also  for  any  damage  which  may  at  the  same  time  be  done  by  any  such  offenders  to 
any  fixture,  furniture,  or  goods  whatever  in  any  such  church,  chapel,  house,  or  other  of 
the  buildings  or  erections  aforesaid." 

By  sect.  3,  persons  damnified  by  the  offence,  or  the  servant  in  whose  charge  the  injared 
property  was  intrusted,  must  within  seven  days  after  the  offence  has  been  conomitted  go 
before  a  justice  of  the  peace  residing  within  the  hundred,  and  state  on  oath  the  name 
of  the  offender,  if  knowh,  and  submit  to  an  examination  touching  the  offence,  and 
become  bound  to  prosecute  the  offenders  when  taken.  The  action  must  be  oonmienced 
within  three  calendar  months  after  the  offence. 

By  sect.  4,  all  process  in  the  action  must  be  served  on  the  high  constable,  who  within 
seven  days  must  give  notice  thereof  to  two  magistrates  of  the  division,  and  who  may 
defend  or  let  judgment  go  by  default,  as  advised^ 

By  sect.  5,  any  inhabitant  of  the  hundred  may  be  a  competent  witness.  By  sect  6,  if 
the  plaintiff  recovera,  the  writ  of  execution  is  not  to  be  enforced,  but  the  sheriff  on 
receipt  of  it  is  to  make  his  warrant  to  the  county  treasurer,  who  is  directed  to  pay  the 
amount.  Sect.  7  directs  that  the  high  constable's  expenses  are  to  be  allowed  by  two 
justices  and  paid  by  the  county  treasurer.  The  whole  of  auch  moneys  are  to  be  levied 
on  the  hundred  over  and  above  their  shore  of  the  county  rate. 

By  sect.  8,  where  the  ii\jury  does  not  exceed  30/.,  the  parties  are  to  give  notice  to  the 
high  constable  of  their  claim  for  compensation,  who  is  to  exhibit  the  same  to  two  magis- 
trates in  the  division,  and  they  are  to  appoint  a  special  petty  session  between  twenty  and 
thirty  days  afterwards  to  determine  the  claim. 

By  stat.  7  &  8  Geo.  IV.  c.  27,  all  prior  acts  relating  to  actions  against  the  hundred  sre 
repealed ;  and  the  hundred  is  now  no  longer  liable  m  cases  of  robbM7,  but  only  in  cases 
where  the  damage  is  done  by  a  riotous  assembly. — Ohittt. 

^  Benefit  of  clergy  was  restored,  by  stat.  4  Geo.  IV .  c.  46,  and  transportation  and  im- 
prisonment substituted.    This  act  is  now  repealed,  by  7  &  8  Geo.  IV.  o.  27,  as  also  th 
acts  mentioned  in  the  text.-— Ohittt. 

^  By  stat.  7  &  8  Geo.  IV.  c.  30,  s.  18,  maliciously  destroying  any  hqp-binds  growing  on 
ooles  in  plantations  of  hops  is  a  felony,  liable  to  transportation  for  life  or  not  less  than 
aeven  years,  or  imprisonment  not  exceeding  four  years,  with  private  or  public  whipping* 
And,  by  sect.  6,  setting  fire  to  any  coal-mine  is  a  capital  felony.— Chittt. 

^  The  latter  part  of  this  act,  relating  to  the  damages  to  which  the  hundred  is  liable,  is 
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trowing  in  any  forest  or  chase  is  subject  to  a  fine  of  five  pounds.**  Aj  statutes 
Geo.  fli.  c.  36  &  48,  and  13  Geo.  III.  c.  33,  wilfully  to  spoil  or  destroy  any  timber 
or  other  trees,  roots,  shrubs,  or  plants  is  for  the  two  first  offences  liable  to  pecu- 
niary penalties;  and  for  the  third,  if  in  the  daytime,  and  even  for  the  first,  if  at 
Uighi.  the  offender  shall  be  giiiHy  of  felony  and  liable  to  transportation  for 
seven  years.**  By  statute  9  Geo.  III.  c.  29,  wilfully  and  maliciously  to  burn  or 
de8tix>y  any  engine,  or  other  machines  therein  specified,  belonging  to  any  mine,** 
or  any  fences  lot  enclosures  pursuant  to  any  act  of  parliament,  is  made  single 
felony,  and  punishable  with  transportation  for  seven  years,  in  the  offender,  his 
advisers  and  procurers.*^  And,  by  statute  13  Geo.  III.  c.  38,  the  like  punish- 
ment is  inflicted  on  such  as  break  into  any  house,  &c.  belonging  to  the  plate- 
glass  company,  with  intent  to  steal,  cut,  or  destroy  any  of  their  stock  or 
utensils,  or  shall  wilfully  and  maliciously  cut  or  destroy  the  same.  And  these 
are  the  principal  punishments  of  malicious  mischief. 

in.  *Forgery,*"  or  the  crimen  falsi  is  an  offence  which  was  punished       ^g  .- 
b}*^  the  civil  law  with  deportation  or  banishment,*  and  sometimes  with 


repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and  see»  as  to  the  offences  mentioned  m  the  text,  9 
Geo.  IV.  c.  31,  s.  26.-^HiTTr. 

**  Repealed. — Chittt. 

^  The  statutes  mentioned  in  the  text  are  repealed.-— Ohittt. 

*•  By  Stat.  7  4  8  Geo.  IV.  c.  27,  the  above  is  repealed.  And,  by  7  &  8  Geo.  I V.  c.  30, 
8.  6,  maliciously  causing  any  water  to  be  oonveyea  into  any  mine  with  intent  t/>  damage 
it,  or  obstructing  any  air-way,  water-way,  drain,  pit,  level,  or  shaft  belonging  thereto,  is 
punishable  as  a  felony,  with  transportation  for  seven  years  or  imprisonment  not  exceed- 
ing two  years,  with  private  or  public  whipping.  By  sect.  7,  maliciously  destroying  or 
damaging  with  such  intent  any  engine  or  omer  machines  belonging  to  any  mine,  or  any 
erections  attached  thereto,  or  any  bridge,  wagon-way,  or  trunk  connected  with  the  same^ 
is  a  felony,  liable  to  the  same  punishment  as  in  the  last-recited  clause. — Chittt. 

*^  By  statute  7  &  8  Geo.  IV.  c.  30,  s.  23,  maliciously  destroying  any  description  of  fence 
whatsoever,  or  any  wall,  stile,  or  gate,  is  punishable,  for  the  first  offence,  with  fine  not 
exceeding  51.  above  the  value  of  the  ii\jury  done,  and  with  imprisonment  not  exceeding 
twelve  months,  with  hard  labour  and  private  or  public  whipping  for  any  subsequent 
offence. 

By  7  &  8  Geo.  IV.  c.  29,  s.  40,  steahng,  or  destroying  with  intent  to  steal,  any  live  or 
dead  fence,  wooden  fence,  stile,  or  gate,  is  subject  to  a  penalty  not  exceeding  hi.  above 
the  value  of  the  loss  or  ii^ury  sustained  for  the  first  offence,  and  to  hard  labour  and  im* 
prisonment  not  exceeding  twelve  months,  with  whipping,  for  subsequent  offences. 

And  by  the  same  statute,  s.  41,  suspected  pei-sons  fbund  with  any  tree  or  shrub,  un 
derwood,  live  or  dead  fence,  poet,  pale,  rail,  stile,  or  gate,  of  the  value  of  two  shillings, 
and  not  satisfactorily  accounting  for  it,  are  liable  to  a  penalty  of  21.  above  the  value  of 
the  article  found. 

'   The  following  statutes  on  this  head  are  repealed,  by  7  &  8  Geo.  IV.  c.  27,  viz. :  13  £dw. 
I.  B.  1,  c.  46;  6  Geo.  I.  c.  16;  9  Geo.  III.  c.  29;  16  Geo.  III.  c.  30.— Chittt. 

^  FoROERT. — We  will  endeavour  to  elucidate  the  nature  of,  and  what  constitutes,  this 
offence,  by  considering — 1st,  What  false  makins  is  sufficient;  2d,  With  what  intent  the 
forgery  must  be  committed ;  and  3d,  How  far  the  instrument  forged  must  appear  to  be 
genuine.  The  consideration  of  what  instruments  may  be  the  subjects  of  forgery  will 
follow.    See,  in  general,  3  Chit  C.  L.  2d  ed.  1022  to  1044,  a. 

1.  What  false  making  is  sufficient. — It  is  not  necessary  that  the  whole  instrument 
should  be  fictitious.  Making  a  fraudulent  insertion,  alteration,  or  erasure  in  any  mate- 
rial part  of  a  true  document  by  which  another  may  be  defrauded;  the  fraudulent  appli- 
cation of  a  false  signature  to  a  true  instrument,  or  a  real  signature  to  a  false  one;  and  the 
alteration  of  a  date  of  a  bill  of  exchange  after  acceptance,  by  which  its  payment  may  be 
accelerated,  are  forgeries.  1  Hale,  683,  684,  685.  4  T.  R.  320.  Altering  a  bill  from  a 
lower  to  a  higher  sum  is  forging  it;  and  a  person  may  be  indicted, on  the 7  Geo.  II.  c.  2*J, 
for  /oTffing  such  an  instrument,  though  the  statute  has  the  word  alter  as  well  as  forge ;  and 
in  the  same  case  it  was  held  no  ground  of  defence  that  before  the  alteration  it  had  been 
paid  by  the  drawer  and  re-issued.  R.  &  R.  0.  C.  33.  2  East,  P.  0.  979,  S.  C.  So  altering 
a  banker's  one-pound  note  by  substituting  the  word  ten  for  the  word  on«  is  a  forgery.  Russ. 
Jb  By.  C.  C.  101.  See  2  Bum,  J.,  24th  ed.  491,  and  2  East,  P.  C.  986.  If  a  note  be  made 
payable  at  a  countrv  banker's,  or  at  their  banker's  in  Ijmdon,  who  fails,  it  is  forgery  to 
introduce  a  piece  of  paper  over  the  names  of  the  London  bankers  who  have  so  failed, 
containing  the  names  of  another  banking-house  in  London.  Russ.  &  Ry.  0.  C.  164.  2 
Taunt.  32§.    2  Leach,  1040,  S.  C. ;  and  see  2  East,  P.  C.  856.    2  Burn,  J.,  24th,  ed.  492, 8. 
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deaith.(o)  It  may  with  ub  be  defined  at  common  law  to  be  "the  fraudnlent 
making  or  fdtar&tiou  of  a  writing  to  the  prejudice  of  another  man's  right/'  for 

(^lMfc4»M»1. 

0.  Expunging  an  endorsement  on  a  bank-note  with  a  liquor  ankxtown  has  been  holden 
to  be  an  erasure  within  8  &  9  W.  III.  o.  20.  3  P.  Wms.  419.  The  instniment  must  in 
itself  be  false;  for  if  a  man  merely  pass  for  another,  who  is  the  maker  or  endorser  of  a 
true  instrument,  it  is  no  forgery,  though  it  may  be  within  the  statute  of  falae  pretences. 
1  Leach,  229.  The  instrument  counterfeited  must  also  bear  a  resemblance  to  that  for 
which  it  is  put  forth,  but  need  not  be  perfect  or  complete:  it  is  sufficient  if  it  is  calcu- 
lated to  impose  on  mankind  in  general,  though  an  individual  skilled  in  that  kind  of  wri- 
tings would  detect  its  fallacy.  Tnus,  if  it  appears  that  several  persons  have  taken  forged 
bank-notes  as  good  ones,  the  oflTender  wM  be  deemed  guilfy  of  counterfeiting  them 
though  a  person  from  the  bank  should  swear  that  they  would  never  impose  on  him,  being 
in  several  respects  defective.  2  East,  P.  C.  950.  And  it  has  been  holden  that  a  bank- 
note may  be  counterfeited  though  the  paper  contains  no  water-mark,  and  though  the 
word  pounds  is  omitted,  that  word  being  supplied  by  the  figures  in  the  mornn.  1  Leach, 
174.  For  it  was  said  that  in  fcfrgery  there  need  not  be  an  exact  resemblance,  but  it  is 
sufficient  if  the  instrument  counterfeited  be  prima  fade  fitted  to  pass  for  the  writing  which 
it  represents.  1  Leach,  179.  As  to  how  far  the  instrument  should  appear  genuine,  and 
the  forging  of  fictitious  names,  see  infru,  Div.  HI. 

II.  With  what  intent  the  Fouoert  must  be  committed. — The  very  essence  of  forgery 
is  an  intent  to  defraud;  and  therefore  the  mere  imitation  of  another's  writing,  the 
assumption  of  a  name,  or  the  alteration  of  a  written  instrument,  where  no  person  can  be 
injured,  does  not  come  w*thin  the  definition  of  the  offence.  Most  of  the  statutes  ex- 
pressly make  an  intent  to  defraud  a  necessary  ingredient  in  the  crime:  whether  it  existed 
or  not  is  a  questioxf  for  the  jury  to  determine.  But  it  is  in  no  case  necessary  that  any 
actual  injury  should  result  from  the  offence.  2  Stra.  747.  2  Lord  Baym.  1461.  The 
question  as  to  the  party's  intent  is  for  a  jury ;  and  such  juiy  ought  to  infer  an  intent  to 
defraud  the  person  who  would  have  to  pay  the  instrument  if  it  were  genuine,  although, 
from  the  manner  of  executing  the  forgerv,  or  from  that  person's  o^nary  caution,  it  * 
would  not  be  likely  to  impose  on  him,  and  although  the  object  was  gfeneral,  to  defraud 
whoever  might  take  the  instrument,  and  the  intention  of  defrauding  in  particukr  the 
person  who  would  have  to  pay  the  instrument,  if  genuine,  did  not  enter  into  the  pri- 
soner's contemplation.    B.  &  By.  C.  C.  291 ;  and  see  id.  769. 

III.  How  FAR  THE   INSTRUMENT   FORGED   MUST  APPEAR  GENUINE. — It  Is  of  nO  OOnsequenM 

whether  the  counterfeited  instrument  be  such  as  if  real  would  be  effectual  to  the  purpose 
it  intends,  so  long  as  there  is  a  tuffident  reaemblanee  to  impose  on  those  to  whom  it  is  ut- 
tered. Whether  the  fraud  be  effected  on  the  party  to  whom  an  iiistrument  is  addressed 
or  whose  writing  is  counterfeited,  or  on  a  thira  person  who  takes  it  upon  the  credit  it 
assumes,  is  immaterial.  Thus,  to  counterfeit  a  conveyance  with  a  wrong  name  has  been 
deemed  within  5  £liz.  c.  14,  though  it  would  have  been  ineffectual  if  genuine.  1  Keb.  80S. 
3  Keb.  51.  The  &brication  of  an  order  for  payment  of  a  sailor's  prize-money  is  forgery, 
as  we  have  already  seen,  though  it  be  invalid  as  wanting  the  requisites  required  by  sta- 
tute. 2  Leach,  883.  The  offence  of  uttering  a  forged  stamp  will  be  complete  though,  at 
the  time  of  uttering,  that  part  which  in  a  genuine  stamp  would  in  terms  specify  the 
amount  of  dutv  is  concealed,  and  in  fact  cut  out,  and  though  that  part  where  uie  papers 
were  entire  did  not  contain  any  thing  Specifying  the  amount  of  duty,  provided  the  parts 
left  visible  are  like  a  genuine  stamp.  Buss.  &  By.  C.  C.  229,  212  We  have  also  seen 
that  the  forgery  of  an  instrument,  as  a  last  will,  comes  within  the  statutes  although  the 
supposed  testator  is  living.  I  Leach,  449.  And  it  may  be  collected  fr^om  a  number  of 
cases  that  forgery  in  the  name  of  a  person  who  has  no  real  existence  is  as  much  criminil 
as  if  there  was  an  intent  to  defraud  an  individual  whose  writing  is  counterfeited.  1 
Leach,  83.  Thus,  the  makine  of  a  bill  of  exchange  is  within  the  acts  though  all  the 
names  to  it  are  fictitious.  2  "EaHt,  P.  0.  957.  To  counterfeit  a  power  of  attorney,  as  b9 
the  administratrix  and  daughter  of  a  seaman  who  died  childless,  is  capital.  Fost  llo. 
Kor  is  it  necessary  that  any  additional  credit  should  be  obtained  by  using  the  fictitious 
name.  1  Leach,  172 ;  and  see  R.  &  Ry.  C.  C.  75,  90, 209,  278.  So  to  put  a  fictitious  name 
on  a  bill  endorsed  in  blank,  in  order  to  cir/^ulate  it  with  secrecy,  is  a  similar  offence.  1 
Leach,  215.  And  indeed  it  seems  that  It  is  not  necessary  to  constitute  forgery  that  there 
should  be  an  intent  to  defraud  any  particular  person ;  and  a  general  intent  to  defhuid 
will  suffice.  3T.  R.  176.  1  Leach,  216, 217,  in  notis.  But,  to  support  a  charge  of  forgery 
by  subscribing  a  fictitious  name,  there  must  be  satisfactory  evidence  on  the  part  of  the 
prosecutor  that  it  is  not  the  party's  real  name  and  that  it  was  assumed  for  the  purpose 
of  fraud  in  that  instance.  Russ.  &  Ry.  C.  0.  260.  •  Assuming  and  using  a  fictitious  name, 
though  for  purposes  of  concealment  and  fraud,  will  not  amount  to  forgery  if  it  were  not 
^r  that  very  fraud,  or  system  of  fraud,  of  which  the  forgery  forms  a  part,  Russ.  A  By- 
r  C.  260. .  If  there  is  proof  of  what  is  the  prisoner's  real  name,  it  is  for  him  to  prove  that 
510 
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which  the  offender  may  saffer  fine,  imprisonment,  and  pillory  .*  And  also,  by 
a  variety  of  statutes,  a  more  severe  punishment  is  inflicted  on  the  offender  in 
many  particular  cases,  which  are  so  multiplied  of  late  as  almost  to  become 
general.    I  shall  mention  the  principal  instances. 

By  statute  5  Eliz.  c.  14,  to  forge  or  make,  or  knowingly  to  poblkih  or  give  iii" 
evidence,  any  forged  deed,  court-roll,  or  will,  with  intent  to  sflbct  the  right  of 
real  property,  either  freehold  or  copyhold,  ia  pnnshed  by  a  forfeiture  to  the 

Earty  grieved  of  double  costs  and  inMyeis ;  by  standing  in  the  pillory  and 
aving  both  his  ears  cut  off  and  Ins  soetri^  slit  and  seared,  by  forfeiture  to  the 
crown  of  the  profits  of  lut  lands,  and  by  perpetual  imprisonment.  For  any 
forgery  relating  to  »  term  of  years,  or  annuity,  bond,  obligation,  acquittance, 
release,  or  discharge  of  any  debt  or  demand  of  any  personal  chattels,  the  same 
forfeiture  is  riven  to  the  party  grieved ;  and  on  the  offender  is  inflicted  the 
pillory,  loss  of  one  of  his  ears,  and  a  year's  imprisonment:  the  second  offence  in 
Doih  cases  being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  the  revolution,  (when 
paper-credit  was  first  established,)  have  inflicted  capital  punishment  on  the 
forging,  altering,  or  uttering  as  true  when  forged,  of  any  bank  bills  or  r*248 
notes,  or  *other  securities  ;(^)"  of  bills  of  credit  issued  from  the  exche-    •• 

^)  stats  A0W.IU.0. 20,1  8(L    llGeo.I.c.O.   12  G«o.  I.  c  82.    16  G«o.  IL  c  18.   18Geam.c79. 

he  used  the  assumed  name  before  the  time  he  had  the  fraud  in  view,  even  in  the  absence 
of  all  proof  as  to  what  name  he  had  used  for  several  years  before  the  fraud  in  question. 
Russ.  k  By.  C.  C.  278.  And  see  Russ.  &  Ry.  C.  C.  405.  3  Brod.  &  Bing.  228,  S.  C.  2  Bum, 
J.,  24th  ed.  510.    Russ.  &  Ry.  C.  C.  463,  S.  C. 

A  defect  in  the  stamp  will  not  avail  the  prisoner,  (1  Leach,  257,  258,  in  noHs,  2  East,  F. 
C.  955 ;)  and  it  has  even  been  decided  that,  if  there  be  no  stamp  at  all  on  a  counterfeit  pro- 
missory note,  it  may  still  be  forgery,  (2  Leach,  703,)^though  this  case  seems  to  go  too 
far;  for  how  can  a  promissory  note  without  the  appearance  of  a  stamp  have  such  a  simili* 
tude  to  a  genuine  instrument  as  is  requisite  to  constitute  forgery?  But,  though  the 
validity  of  the  instrument  if  real  is  thus  immaterial,  it  must  not  appear  on  its  face,  so 
that  no.one  of  common  understanding  would  give  it  credit.  Thus,  it  will  not  be  forgenr 
to  fabricate  a  will  for  land  as  attested  by  only  two  witnesses.  2  East,  P.  C.  953.  Nor  is 
it  felony  to  counterfeit  a  bill  of  exchange  for  a  sum  more  than  twenty  shillings  and  less 
than  five  pounds,  without  mentioning  the  abode  of  the  payee  and  being  attested  by  a 
subscribing  witness ;  as  such  an  instrument  is,  by  17  Geo.  III.  o.  30,  absolutely  void.  1 
Leach,  431.    These  cases  will  sufficiently  explain  the  law  on  this  suli^ect. — Cbittt. 

*  The  punishment  of  pillorv  is  now  taken  away,  by  56  Geo.  III.  c.  138. 

Besides  this  punishment,  the  defendant  is  holden  incapable  of  being  examined  as  a 
witness  till  restored  to  competence  by  the  king's  pardon.  Com.  Dig.  Testmoigne  A.  3, 
4.  And,  by  12  (}eo.  I.  c.  29,  in  case  persons  convicted  of  forgery  shall  afterwards  practiM 
as  attorneys,  solicitors,  or  law-agents,  the  court  where  they  practise  shall  examme  the 
matter  in  a  summary  way  and  order  the  offender  to  be  transported  for  seven  years. — 
Chittt. 

^  As  to  the  further  provisions  relative  to  this  description  of  forgery,  wde  41  Geo.  III. 
c.  39;  45  Geo.  III.  c.  89;  52  Geo.  III.  c.  138,  and  1  Geo.  IV.  c.  92,  under  which  last  act, 
relating  to  bank-notes,  by  s.  11,  persons  engra'^ng,  cutting,  etching,  scraping,  or  by  other 
means  marking  upon  any  plate  of  copper,  brass,  steel,  Ac.  any  engraving,  &c.  for  the  pur- 
pose of  producing  a  print  or  impression  of  all  or  any  part  of  a  ion^note,  or  a  blank  bank- 
note of  the  said  governor  and  company,  without  their  authority,  or  having  unlawfully  in 
their  possession  any  such  plate,  &c.,  or  wilfully  disposing  of  any  such  blank  bank-note 
or  part  of  such  bank-note  as  aforesaid,  are  liable  to  transportation  for  fourteen  years. 

By  s.  2,  persons  unlawfully  cutting,  etching,  ko,  or  procuring,  Ac,  or  assisting  in  making 
upon  any  plate  of  copper,  brass,  steel,  &c.,  any  line-work,  as  or  for  the  groundwork  of  a 
promissory  note  or  bill  of  exchange,  which  shall  be  intended  to  resemble  the  groundwork 
of  a  bank-note  of  the  governor  and  company,  or  any  device,  the  impression  from  which 
ahall  contain  the  words  *'  Bank  of  England"  in  white  letters  upon  a  black  or  dark  ground, 
with  or  without  white  lines  therein,  or  shall  contain  in  any  part  thereof  the  numerical 
Bum  or  amount  of  such  note  or  bill  in  black  and  red  register-work,  or  shall  show  the  re- 
versed contents  thereof,  or  shall  contain  any  words,  figures,  characters,  or  patterns 
intended  to  resemble  the  ornaments  on  such  note,  or  any  word,  figure,  Ac.  in  white  on  a 
black  ground,  intended  to  resemble  the  amount  in  the  margin  of  such  note,  or  using 
such  plate  or  other  instrument  intended  to  represent  the  whole  or  part  of  any  such  note, 
or  knowingly  having  in  their  possession  any  such  plate,  &c.,  or  disposing  of  any  su<^ 
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quer  ;(gr)"  of  South-Sea  boDds,  &c.  ;(r)  of  lottery  tickets  or  orders ;(«)"  of  army  or 
navy  debentui*e8j(t)  of  East  India  bonds  ;(m)  of  writings  under  the  seal  of  the 
London  or  royal  exchange  assurance  ^(u?)  of  the  hand  of  the  receiver  of  the  pre- 
fine8(x)  or  of  the  accountant-general,  and  certain  other  officers  of  the  court  of 

(f)  iitoe  the  BGTeral  aota  Ibr  iHoing  them.  (<)  Stat.  6  Oeo.  L  o.  14.  90eo.I.c.S. 

(r)  Stat.  9  Anne,  c.  21.   6  Geo.  1.  c.  4  and  IL  12  Gea  I.  c.  (»)  SUt.  12  Oeo.  I.  c.  32. 

la.  (»)Stat.6  06aI.cl8. 

(•)  See  the  MTeral  acta  ibr  the  lotteriei.  (•)  Stat  82  Geo.  XL  c.  14. 

paper  impresfiions,  or  knowingly  having  such  in  their  custody,  are  guilty  of  felony  and 
Jiable  to  transportation  for  fourteen  years. 

The  bank  having  preferred  one  indictment  for  uttering  a  forged  note,  and  another  for 
having  the  same  in  possession,  and  having  elected  to  proceed  on  the  latter  charge,  it  was 
lield  that,  although  facts  sufficient  to  support  the  capital  charge  were  made  out  in  proof, 
an  acquittal  for  the  minor  offence  ought  not  to  be  directed,  because  the  whole  of  the 
minor  charge  was  proved  and  did  not  merge  in  the  larger.  R.  &  R.  C.  C.  378.  On  an 
indictment  for  forging  a  bank-note,  the  cashier  who  signed  "for  the  governor  and  com- 
pany of  the  bank  of  England"  is. a  competent  witness  to  prove  the  forgery ;  for  he  is  not 
by  such  «  signature  personally  responsible  for  the  payment  of  the  note,  (1  Leach,  C.  C. 
311.  R.  &  R.  C.  C.  378;)  but  he  is  not  an  essential  witness,  as  his  handwriting  may  be  dis- 
proved by  other  witnesses.  Rex  vs,  Hughes,  and  Rex  vs,  M'Guire,  2  East,  P.  C.  1002. 
1  Leach,  C.  C.  311. 

What  circumstances  are  sufficient  to  constitute  the  o£Pence  of  uttering,  which  must  be 
attended  with  a  guilty  knowledge,  and  what  proofs  required  to  substantiate  it,  may  be 
deduced  from  the  following  abstract  of  decioed  cases  which  have  been  selected  from 
among  many  others.  Where  a  prisoner,  charged  with  uttering  a  forged  note  to  A.  B., 
knowing  it  to  be  forged,  gave  forged  notes  to  a  boy  who  was  not  aware  of  their  being  for- 
geries, and  directed  the  boy  to  pay  fiway  the  note  described  in  the  indictment  at  A.  B.'s 
u>r  the  purchase  of  goods,  and  the  boy  did  so  and  brought  back  the  goods  and  the  change 
to  the  prisoner;  it  was  held  by  the  twelve  judges  an  uttering  by  the  prisoner  to  A.  B. 
Rex  i;^.  Giles,  Car.  C.  L.  191.  So  the  delivering  a  box  containing,  among  other  things, 
forged  stamps  to  the  party's  own  servant,  that  he  might  carry  them  to  an  inn  to  be  for- 
warded by  a  carrier  to  a  customer  in  the  country,  is  an  uttering.  And  if  the  delivery  be 
in  one  county,  and  the  inn  to  which  they  are  carried  by  the  servant  in  another,  the  pri- 
soner may  be  indicted  in  the  former.  The  offence  of  uttering  a  forged  stamp  will  be 
complete  although,  at  the  time  of  uttering,  certain  parts  of  the  stamp  are  odncealed, 
all  the  parts  that  i^re  visible  being  like  those  of  a  genuine  stamp.  Rex  vs,  Collicott,  B.  i 
R.  0.  C.  212.  It  is  not  necessary  that  a  promissory  note  should  be  negotiable^  in  order 
to  be  a  promissory  note  within  the  2  Geo.  II.  c.  25,  so  as  to  be  the  subject  of  an  indict- 
ment for  forging  or  uttering  it.  Rex  vs.  Box,  id.  300.  An  indictment,  on  45  Geo.  III.  c 
89,  for  uttering  forged  notes,  need  not  state  to  whom  they  were  disposed:  it  is  sufficient 
to  state  that  the  pHsoner  disposed  of  the  notes  with  intent  to  defraud  the  bank,  he 
knowing  them  at  the  time  to  be  forged,  and  although  the  person  to  whom  they  were  dis- 
|H>6ed  purchased  them  as  and  for  forged  notes,  and  purchased  them  on  hb  own  solicita- 
tion and  as  agent  for  the  bank,  for  the  purpose  of  bnnging  the  prisoner  to  punishment. 
Rex  vs,  Holden,  id.  154.  Uttering  a  forged  order  for  the  payment  of  money  unde^  t 
false  representation  is  evidence  of  knowing  it  to  be  forged.  Id.  169.  To  prove  the  guilty 
knowledge  of  an  utterer  of  a  forged  bank-note,  evidence  may  be  given  of  the  prisoner's 
having  previously  uttered  other  forged  notes,  knowing  them  to  be  forged.  Rex  vs.  Whi- 
ley,  2  Leach,  C.  C.  983.  So  upon  an  indictment  for  uttering  a  forged  note,  evidence  is 
admissible  of  the  prisoner's  having  at  a  former  period  uttered  others  of  a  similar  manu- 
facture, and  that  others  of  similar  fabrication  had  been  discovered  on  the  files  of  the 
bank  with  the  prisoner's  handwriting  on  the  back  of  them,  in  order  to  show  the  pri- 
soner's knowledge  of  the  note  mentioned  in  the  indictment  being  a  forgery.  Rex  vs.  Ball,  R. 
&>  R.  C.  C.  132.  But  in  order  to  show  a  guilty  knowledge  on  an  indictment  for  uttering 
forged  bank-notes,  evidence  of  another  uttering,  subsequent  to  the  one  charged,  is  inad- 
missible, except  the  latter  uttering  was  in  some  way  connected  with  the  principal  cue, 
or  it  can  be  shown  that  the  notes  were  of  the  same  manufacture;  for  only  previous  or 
contemporaneous  acts  can  show  qua  ammo  a  thing  is  done.  Rex  v«.  Tavemer,  Car*  C. 
L.  195. 

So,  if  a  second  uttering  be  made  the  subject  of  a  distinct  indictment,  it  cannot  be 

fiven  in  evidence  to  show  a  guilty  knowledge  in  a  former  uttering.    Rex  vs.  Smith,  2  C. 
,  P.  633.    The  person  whose  name  is  forged  was  formerly  held  to  be  not  a  competent 
witness  to  prove  the  forgery,  (Rex  m.  Russell,  1  Leach,  C.  C.  8 ;)  but  he  has  recently  been 
made  competent,  by  the  9  Geo.  IV.  c,  32,  s.  2. — Chitty. 
"  See  also  tlio  48  Geo.  III.  c.  1.    58  Geo.  III.  c.  23,  s.  38.    R.  &  R.  C.  C.  67.-CEim. 
*'  This  is  now  a  clergyable  felony.    4  Geo.  IV.  c.  60,  s.  11. — Chitty. 


Digitized  by  VjOOQ IC 


Chap  17.]  PUBLIC  WEONGS.  248 

chancery  ;(y)  of  a  lett3r  of  attorney,  or  other  power  to  receive  or  transfer  stock 
or  annuities,  and  on  the  personating  a  proprietor  thereof  to  receive  or  transfer 
sach  annuities,  stock,  or  dividends  ;(2:)  also  on  tiie  personating,  or  procuring  Ui 
be  personated,  any  seaman  or  other  person  entitled  to  wages  or  other  naval 
emohiraents,  or  any  of  his  personal  representatives;  and  the  taking  or  procuring 
to  be  taken  any  false  oath  in  order  to  obtain  a  probate  or  letters  of  administra- 
tion, in  order  to  receive  such  payments,-"  and  the  forging  or  procuring  to  be 
forged,  and  likewise  the  uttering  or  publishing  as  true,  of  any  counterfeited  sea- 
man's will  or  power  j(a)**  to  which  may  be  added,  though  not  strictly  reducible 
to  this  head,  the  counterfeiting  of  Mediterranean  passes  under  the  hands  of  the 
lords  of  the  admiralty,  to  protect  one  from  the  piratical  States  of  Barbary;(6) 
the  forging  or  imitating  of  any  stamps  to  defraud  the  public  revenue,(c)"  and 
♦lie  forging  of  any  marriage  register  or  license ;(d)"  all  which  are,  by  distinct 

(V)  But  12  (}6o.  I.  c  32.  (»)  Sut  4  Geo.  II.  c  18. 

(•)  StHt.  8  (}«o.  I.  c  22.  9  Geo.  I.  o.  12.   SI  Geo.  II.  e.  32, 1 77.  (•)  See  tbo  iwTeral  stamp^u^ts. 

{')  StjU.  31  Geo.  1 1,  c  10.   9  Geo.  III.  c.  30.  (f)  Stat  26  Geo.  11.  c  33. 

»  Vide  also  3  Geo.  III.  c.  16;  26  Geo.  III.  c.  23 ;  32  Geo.  III.  c.  33 ;  55  Geo.  III.  c.  60;  57 
Geo.  III.  c.  127 ;  4  Geo.  IV,  c.  46 ;  and  5  Geo.  IV.  c.  107 ;  by  sect.  5  of  which  latter  statute 
the  punishment  previously  due  to  these  offences  is  changed  to  transportation  for  life  or 
otherwise.  Personating  a  seaman  who  is  dead  is  within  the  act;  as  where  a  prisoner 
applied  at  the  Greenwich  Hospital  for  prize-money  in  the  name  of  J.  B.,  and  J.  B.  was 
dead,  and  supposed  to  be  so  at  the  hospital,  though  the  prisoner  did  not  obtain  the 
money,  he  was  convicted  of  the  offence.  Rex  w.  Martin,  R.  &  R.  C.  C.  324.  So  where  a 
prisoner  personated  one  "8.  Cuff,"  who  was  dead,  and  whose  prize-money  had  been  paid 
to  his  mother,  it  was  held  that  it  did  not  vary  the  prisoner's  guilt,  and  thav  he  might  be 
convicted  on  the  54  Geo.  III.  o.  93,  s.  89.  Rex  vs.  Cramp,  id.  327.  To  constitute  the  offence 
of  personating  the  name  of  a  seaman  under  the  57  Geo.  III.  c.  127,  s.  4,  the  person 
entitled,  or  really  supposed  to  be  so,  to  prize-money,  must  be  personated :  personating  a 
man  who  never  had  any  connection  with  the  ship  is  not  an  offence  within  the  act.  I^x 
tw.  Tannet,  id.  351.  And,  by  59  Geo.  III.  c.  56,  s.  3,  persons  falsely  representing  them- 
selves as  the  next  of  kin  of  any  seaman,  &c.,  or  any  agent  whose  authority  is  revoked 
offering  to  receive  wages,  pay,  prize-money,  or  other  allowance,  are  guilty  of  a  misde- 
meanour. By  sect.  12,  inserting  a  false  date  in  any  order  for  the  payment  of  prize-money 
is  made  a  misdemeanour;  and,  by  sect.  17,  persons  really  entitled  to  prize-money,  &o. 
using  false  orders  or  certificates  to  procure  the  same  are  guilty  of  a  misdemeanour.-  - 
Chittt. 

»*  See  also  55  Geo.  III.  c.  60,  s.  31,  and  59  Geo.  III.  c.  56,  by  the  18th  section  of  whion 
the  falsely  personating  officers,  seamen,  marines,  supernumeraries,  &o.  entitled  to  wages, 
or  their  representatives,  or  forging  or  uttering  any  letter  of  attorney,  order,  bill,  ticket, 
or  other  certificate,  assignment,  last  will,  or  other  power  whatsoever,  in  order  to  obtain 
any  prize-money,  &c.,  or  uttering  any  such  letter  of  attorney,  order,  bill,  Ac,  knowing 
the  name  to  be  forged,  in  order  to  receive  any  prize-money,  &c.,  or  taking  a  false  oath  to 
obtain  a  probate  or  letters  of  administration  in  order  to  receive  prize-money,  &c.,  or 
demanding  or  receiving  wages,  &c.,  knowing  the  will  to  be  forgea,  or  the  probate  or 
administration  to  have  been  obtained  by  a  false  oath  with  intent  to  defraud,  is  made  a 
capital  felony.  By  1  &  2  Geo.  IV.  c.  49,  s.  3,  procuring  persons  to  sign  a  false  petition 
nnder  this  act,  or  procuring  others  to  demand  money  due,  or  supposed  to  be  due,  to 
seamen,  &c.,  under  a. certificate  from  the  inspector  of  seamen's  wills,  is  punishable  with 
transportation  for  seven  years ;  and.  by  s.  4,  procuring  others  to  utter  any  forged  letter 
of  attorney  or  other  document  to  obtain  seamen's  wages,  &c.,  or  procuring  others  to 
demand  or  receive  such  wages,  Ac.,  is  punishable  with  death.  By  7  Geo.  IV.  c.  16,  s.  38, 
the  personating  any  Chelsea  pennioner,  &c.,  or  forging  any  documents,  or  knowingly 
uttering  such  forgeries  to  obtain  any  pension,  &c.,  is  punishable  with  transportation  for 
life  or  otherwise.  A  bill  drawn  on  the  commissioners  of  the  navy  for  pay  may  be  a  bill 
of  exchange,  and  a  person  may  be  indicted  for  the  forgery  of  it  as  such,  although  it  is 
not  in  the  form  prescribed  by  35  Geo.  III.  c.  94.    Rex  w.  Chisholm,  R.  &  R.  C.  C.  297.— 

I^HITTV. 

^  By  6  Geo.  IV.  c.  106,  forging  or  uttering  the  drafts  or  other  instrument  of  the 
receiver-general  or  controller-general  of  the  customs  is  a  capital  felony.  Vide  also,  as  to 
stamps,  37  Geo.  111.  c.  90;  44  Geo,  III.  c.  98;  48  Geo.  III.  c.  149;  52  Geo.  III.  c.  143 ;  56 
<}eo.  IV.  c.  184  and  c.  185 ;  and  6  Geo.  IV..c.  119;  which  makes  it  a  capital  felony  to  forge 
or  utter  false  stamps  to  newspapers.  See  also  9  Geo.  IV.  o.  18,  which  makes  it  a  capital 
felony  to  forge  the  stamps  of  any  cards  or  dice. — Chittt. 

**  The  forgery  of  documents  relating  to  marriage  registers  and  licenses  is  punishable 
now  only  with  transportation  for  life*   4  Geo.  IV.  a  76,  a.  29. — Chittt. 
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acts  of  parliament,  made  felonies  without  benefit  of  clergy.  By  statute  13  Geo. 
III.  c.  52  and  59,  forging  or  counterfeiting  any  stamp  or  mark  to  denote  the 
standard  of  gold  alid  silver  plate,  and  certain  other  offences  of  the  like  tendency, 
are  punished  with  transportation  for  fourteen  years."  By  statute  12  Geo.  III. 
♦2iQl     ^'  ^^'  certain  ♦frauds  on  the  stamp-duties  therein  described,  principally 
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by  using  the  same  stamps  more  than  once,  are  made  single  felony,  and 


liable  to  transportation  for  seven  years.  And  the  same  punishment  is  inflicted, 
by  statute  13  Geo.  III.  c.  38,"  on  such  as  counterfeit  the  common  seal  of  the 
corporation  for  manufacturing  plate-glass,  (thereby  erected,)  or  knowingly  de- 
mand money  of  the  company  by  virtue  of  any  writing  under  such  counterfeit 
seal. 

There  are  also  certain  other  general  laws  with  regard  to  forgery,  of  which 
the  first  is  2  Geo.  II.  c.  25,  whereby  the  first  offence  in  forging  or  procuring  to 
be  forged,  acting  or  assisting  therein,  or  uttering  or  publishing  as  true,  any 
forged  deed,  will,  bond,  writing  obligatory,  bill  of  exchange,  promissory  note, 
endorsement,  or  assignment  thereof,  or  any  acquittance  or  receipt  for  money  or 
goods,  with  intention  to  defraud  any  person,  (or  corporation,)(e5  is  made  felony 
without  benefit  of  clergy.  And,  by  statutes  7  Geo.  II.  c.  22  and  18  Geo.  III.  c. 
18,  it  is  equally  penal  to  forge  or  cause  to  be  forged  or  utter  as  true  a  counter- 
feit acceptance  of  a  bill  of  exchanffe,  or  the  number  or  principal  sum  of  any 
accoantaole  receipt  for  any  note,  bill,  or  any  other  security  for  money,  or  any 
warrant  or  order  for  the  payment  of  money  or  delivery  of  goods.**  So  that,  1 
believe,  through  the  number  of  these  general  and  special  provisions,  there  is 
*2501  ^^^  hardly  a  case  possible  to  be  conceived  wherein  forgery  that  tends 
-■  to  defraud,  *whether  in  the  name  of  a  real  or  fictitious  per8on,(/)  is  not 
made  a  capital  crime." 

(•)  Stat.  81  Geo.  II.  c  22, 1 78.  (/)  FoBt  116»  Ao. 

*^  This  is  now  a  capital  felony. — Chitty. 

"Revived,  by  33  Geo.  III.  c.  17,  s.  23.— Chittt. 

"See  45  Geo.  III.  c.  89,  49  Geo.  III.  c.  36,  and  8  Geo.  IV.  c.  8,  respecting  widows' 
pensions,  remittance-bills,  the  forging  of  which,  or  procuring  others  to  forge  them,  is 
made  a  felony  punishable  with  transportation. — Chittt. 

"  It  has  frequently  been  determined  that  drawing,  endorsing,  or  accepting  a  bill  of 
exchange  in  a  fictitious  name  is  a  forgery.  Bolland's  case,  &c..  Leach,  78,  159,  192.  1 
Hen.  Bla.  588.  Fost.  116.  It  is  also  forgery  to  fabricate  a  will  by  counterfeiting  the 
name  of  a  pretended  testator  who  is  still  living.    Cogan's  case,  ibid.  355. 

If  a  person  puts  his  own  name  to  an  instrument,  representing  himself  to  be  a  different 
person  of  that  name,  with  an  intent  to  defraud,  he  is  guilty  of  forgery.    4  T.  R.  28. 

But  where  a  bill  of  exchange  is  endorsed  by  a  person  in  his  own  name,  and  another 
represents  himself  to  be  that  person,  he  is  not  guilty  of  forgery,  but  it  is  a  misde- 
meanour.  Hevey's  case,  Leach,  268. 

A  bill  or  note  may  be  produced  in  evidence  against  a  prisoner  prosecuted  for  the 
forgery  of  it ;  and  he  may  be  convicted  upon  the  usual  evidence  of  the  forgery,  though 
it  has  never  been  stamped  pursuant  to  the  stamp-acts.  Hawkeswood's  and  Reculist's 
cases.  Leach,  292  and  811.  For  the  forgery  in  such  a  case  is  committed  with  an  intent 
to  deiraud ;  and  the  legislature  meant  only  to  prevent  their  being  given  in  evidence 
when  they  were  proceeded  upon  to  recover  the  value  of  the  money  thereby  secured.  But 
lord  Kenyon  has  declared  that  he  did  not  approve  of  the  decision  of  the  meyority  of  the 
judges  in  these  cases.  Peake,  168.  It  has  been  declared  that  the  forgery  of  a  bill  of 
exchange  in  a  form  which  rendered  it  void  under  the  17  Geo.  III.  c.  30  (see  2  book,  467) 
was  not  a  capital  ofience,  because  if  real  it  was  not  valid  or  negotiable.  Mofiat's  case. 
Leach,  483. 

Every  indictment  for  forgery  must  set  out  the  forged  instrun\ent  in  words  and  figures. 
Mason's  case,  1  East,  182. 

But  it  is  sufficient  to  set  forth  the  receipt  at  the  bottom  of  an  account  without  setting 
out  the  account  itself.  Testick's  case,  ibid.  181.  The  word  purport  in  an  indictnent  for 
forgery  signifies  the  substance  of  an  instrument  as  it  appears  on  the  face  of  it:  UMff 
means  an  exact  copy  of  it.    Ibid.  180.    Leach,  753. 

The  most  effectual  statute  for  the  prevention  of  the  forgery  of  bank-notes  is  the  41 
Geo.  III.  c.  41,  which  enacts  that  if  any  one  shall  knowingly  have  in  his  possession  or  in 
his  house  any  forged  bank-notes,  knowing  the  same  to  be  forged,  without  lawfiil  excuse, 
the  proof  whereof  shall  lie  upon  the  person  accused,  he  shall  be  gpilty  of  felony,  and 
ihall  be  transported  for  fourteen  years. 
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These  are  the  principal  infringements  of  the  rights  of  property,  which  were 
the  last  species  of  offences  against  individaals  or  private  subjects  which  the 
method  of  distribution  has  led  us  to  consider.  We  have  before  examined  the 
Dature  of  all  offences  against  the  public  or  commonwealth;  against  the  king  or 
supreme  magistrate,  the  father  and  protector  of  that  community;  against  the 
universal  law  of  all  civilized  nations;  together  with  some  of  the  more  atrocioas 
offences  of  publiclv  pernicious  consequence  against  God  and  his  holy  religion 
And  these  several  heads  comprehend  the  wnole  circle  of  crimes  and  misde- 
meanours, with  the  punishment  annexed  to  each,  that  are  cognizable  by  the 
laws  of  England." 


CHAPTER  XVIII. 

OF  THE  MEANS  OF  PREVENTING  OFFENCES. 

*Wk  are  now  arrived  at  the  fifth  general  branch  or  head  under  which  rjit^ci 
I  proposed  to  consider  the  subject  of  this  book  of  our  commentaries,  viz.,  *■  '^ 
the  means  of  preventing  the  commission  of  crimes  and  misdemeanours.  And 
really  it  is  an  honour,  and  almost  a  singular  one,  to  our  English  laws,  that  they 
furnish  a  title  of  this  sort,  since  preventive  justice  is,  upon  every  principle  of 
reason,  of  humanity,  and  of  sound  policy,  preferable  in  all  respects  to  punishing 
justice,(a)  the  execution  of  which,  though  necessary,  and  in  its  consequences  a  • 
species  of  mercy  to  the  commonwealth,  is  always  attended  with  many  harsh 
and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obli^n^  those  persons  whom  there  is  a 
probable  ground  to  suspect  of  future  misbehaviour  to  stipulate  with  and  to  give 
full  assurance  to  the  public  that  such  offence  as  is  apprehended  shall  not  happen, 
by  finding  pledges  or  securities  for  keeping  the  peace,  or  for  their  good  be- 
haviour. This  requisition  of  sureties  has  been  several  times  mentioned  before 
as  part  of  the  penalty  inflicted  upon  such  as  have  been  guilty  of  certain  gross 
misdemeanours;  but  there  also  it  must  be  understood  rather  as  a  caution  against 
the  repetition  of  the  offence  than  any  immediate  pain  or  punishment.  And, 
indeed,  if  we  consider  all  human  '^'punishments  in  a  large  and  extended  r*oM 
view,  we  shall  find  them  all  rather  calculated  to  prevent  future  crimes  ^ 
than  to  expiate  the  past;  since,  as  was  observed  in  a  former  chapter,(&)  all 
punishments  inflicted  oy  temporal  laws  may  be  classed  under  three  heads :  such 
as  tend  to  the  amendment  of  the  offender  himself,  or  to  deprive  him  of  any  power 
to  do  ^ture  mischief,  or  to  deter  others  by  his  example;  all  of  which  conduce 
to  one  and  the  same  end  of  preventing  future  crimes,  whether  that  can  be 

(•)  BMcar.  ch.  41.  (*)  See  page  11. 

And  if  any  person  shall  make  any  plate  or  instrument  for  forging  bank-notes,  or  any 
part  of  a  bank-note,  or  shall  knowingly  have  them  in  his  possession  without  authority 
in  writing  from  the  governor  and  company  of  the  Bank  of  England,  he  shall  be  guilty 
of  felony,  and  shall  be  transported  for  seven  years. 

But  biefore  this  statute  this  must  have  been  an  indictable  offence  as  a  misdemeanour. 
See  ante,  99,  note  7. 

By  the  45  Geo.  III.  c.  80,  the  statutes  for  the  punishment  of  forgery  are  extended  tu 
every  part  of  Great  Britain.— Chitty. 

By  statute  11  Geo.  IV.,  Jind  1  W.  IV.  c.  60,  all  the  statutes  making  this  offence  capital, 
as  well  those  mentioned  by  Black  stone  as  all  others,  were  repealed ;  but  some  of  the 
statutes  not  having  thiit  enect  mentioned  by  him  were  left  unrepealed.  Forgeries  are 
now  punished  either  with  transportation  for  life  (which  is  now  the  severest  punishment 
which  c*m  be  awarded  to  this  crime)  or  for  a  term  of  years,  or  imprisonment  for  a  term 
of  years,  according  to  the  nature  of  the  forgei-y, — and  for  all  these  penal  servitude  may 
now  be  substituted. — Stewart. 

"  See  a  complete  collection  of  the  acts  of  parliament  relating  to  the  crime  of  forgery 
(too  numerous  even  to  abstract  here)  in  CJollyer's  Crim.  Stat.  142,  et  seq,,  with  the  notes 
thereon. — Chitty. 
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effected  by  amendment^  diBabilitj,  or  example.  Bat  the  caution  which  wa 
Bpeak  of  at  present  is  such  ae  is  intended  merely  for  prevention,  without  any 
crime  actoaliy  committed  by  the  party,  but  arising  only  from  a  probable  sns- 
picion  that  some  crime  is  intended  or  likely  to  happen ;  and  consequently  it  is 
not  meant  as  any  degree  of  punishment,  unless  perhaps  for  a  man's  impradenpe 
in  giving  Just  ground  of  apprehension. 

By  the  Saxon  constitution,  these  sureties  were  always  at  hand,  by  means  of 
king  Alfred's  wise  institution  of  decennaries  or  frank-pledges,  wherein,  as  has 
more  .than  once  been  observed,(<;)  the  whole  neighbourhood  or  tithing  of  free- 
men were  mutually  pledges  for  each  other's  good  behaviour.  But  this  great 
and  general  security  being  now  fallen  into  disuse  and  neglected,  there  bath 
succeeded  to  it  the  method  of  making  suspected  persons  nnd  particular  and 
special  securities  for  their  future  conduct;  of  which  we  find  mention  in  the 
laws  of  king  Edward  the  Oonfes8or,(«i)  "  tradat  fidejussores  de  jxice  et  legalitate 
tuenda"  Let  us  therefore  consider,  first,  what  this  security  is ;  next,  who  may 
take  or  demand  it;  and,  lastly,  how  it  may  be  discharged. 

1.  This  security  consisti^  in  being  bound,  with  one  or  more  securities,  in  a  re- 
cognizance or  obligation  to  the  king,*  entered  on  record,  and  taken  in  some 
court  or  by  some  judicial  officer;  whereby  the  parties  acknowledge  themselves 
to  be  indebted  to  the  crown  in  the  sum  required,  (for  instance,  lOO/.,)  with  eon- 
*253 1     ^^^^^°  ^^  ^^  ^^^^  ^^^  ^^  none  effect  if  the  '^'party  shall  appear  in  court 

-■  on  such  a  day,  and  in  the  mean  time  shall  keep  the  peace,^  either  gene- 
rally towards  the  king  and  all  his  liege  people,  or  particularly,  also,  with  regard 
to  the  person  who  craves  the  security.  Or,  if  it  be  for  the  good  behaviour, 
then  on  condition  that  he  shall  demean  and  behave  himself  well,  (or  be  of  good 
behaviour,)  either  generally  or  specially,  for  the  time  therein  limited,  as  for  one 
or  more  years,  or  for  life.  This  recognizance,  if  taken  by  a  justice  of  the 
peace,  must  be  certified  to  the  next  sessions,'  in  pursuance  of  the  statute  3  Hen. 
Vll.  c.  1 ;  and  if  the  condition  of  such  i*ecognizance  be  broken  by  any  breach 
of  the  peace  in  the  one  case,  or  any  misbehaviour  in  the  other,  the  recognizance 
becomes  forfeited  or  absolute ;  and  being  estreated  or  extracted  (taken  out  from 
among  the  other  records)  and  sent  up  to  the  exchequer,  the  party  and  hie 
sureties,  having  now  become  the  king's  absolute  debtors,  are  sued  for  the  seve- 
ral sums  in  which  they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those  who  are 
ex  officio  conservators  of  the  peace,  as  was  mentioned  in  a  former  volume/^)' 
may  demand  such  security  according  to  their  own  discretion ;  or  it  may  be 
granted  at  the  request  of  any  subject,  upon  due  cause  shown,  provided  such 
demandant  be  under  the  king's  protection ;  for  which  reason  it  has  been  for- 
merly doubted  whether  Jews,  pagans,  or  persons  convicted  of  a  prcemunire  were 
entitled  thereto.(/)  Or,  if  the  justice  is  averse  to  act,  it  may  be  granted  by  a 
mandatory  writ,  called  a  supplicavity  issuing  out  of  the  court  of  king's  bench  or 
chancery ;  which  will  compel  the  justice  to  act  as  a  ministerial  and  not  as  a 
judicial  officer;  and  he  must  make  a  return  to  such  writ,  specifying  his  com- 
pliance, under  his  hand  and  8eal.(^)  But  this  writ  is  seldom  used;  for,  when 
application  is  made  to  the  superior  courts,  they  usually  take  the  recognizances 
there,  under  the  directions  of  the  statute  21  Jac.  I.  c.  8.     And,  inde^,  a  peer 

(•)  See  book  I  p,  114.  (/)  1  Hawk.  P.  0. 128. 

(4)  Cap.  18.  (#)F.N.B.80.    2P.Wms.»3L 

(•)  Seo  book  I.  p.  850. 

'  It  18  now  settled  that  a  justice  of  the  peace  is  authorised  to  require  surety  to  keep 
the  peace  for  a  limited  time, — as  two  years, — ocoording  to  his  discretion,  and  that  he 
need  not  bind  the  party  over  to  the  next  Beseions  only,  (2  B.  k  A.  278 ;)  but  if  a  recog- 
nisance to  ftp()ear  at  the  sessions  be  taken,  and  an  order  of  oourt  for  finding  sureties 
applitHl  for,  articles  of  the  peace  must  be  exhibited.  5  Burn,  J.,  24th  ed.  304.  1 T.  B. 
696.— CniTTY.  . 

*  But,  by  1  A  2  Ph.  and  M.  c.  13,  in  cases  of  felony  the  recognisances  are  to  be  certified 
to  the  general  gaol-delivery.— Cditty. 

*  A  secretary  of  state  or  privy-counsellor  cannot  bind  to  keep  the  peaoe  or  good 
behaviour.    11  St.  Tr.  Sn.-^^Hinr. 
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or  peeress  cannot  be  bound  over  in  any  other  place  than  the  courts  of  r*2*wi 
♦king's  bench  or  chancery;*  though  a  justice  of  the  peace  has  a  power  L 
to  require  sureties  of  any  other  person,  being  covipos  mentis  and  under  the  de 
gree  of  nobility,  whether  he  be  a  fellow-justice  or  other  magistrate,  or  whethei 
Eg  be  merely  a  private  man.(A^  Wives  may  demand  it  against  their  husbands ; 
or  husbands,  if  necessary,  against  their  wives.(f)  But  feme-coverts  and  infants 
under  age  ought  to  find  security  by  their  friends  only,  and  not  to  be  bound 
themselves;  for  they  are  incapable  of  engaging  themselves  to  answer  any  debt; 
which,  as  we  observed,  is  the  nature  of  these  recognizances  or  acknowledg 
ments. 

8.  A  recognizance  may  be  discharged  either  by  the  demise  of  the  king,  to 
whom  the  recognizance  is  made;  or  by  the  death  of  the  principal  party  bound 
thereby,  if  not  before  forfeited ;  or  by  order  of  the  court  to  which  such  recog- 
nizance is  certified  by  the  justices,  (as  the  quarter  sessions,  assizes,  or  kin^s 
bench,)  if  they  see  sufficient  cause ;  or  in  case  he  at  whose  request  it  was 
granted,  if  granted  upon  a  private  account,  will  release  it,  or  does  not  make  hid 
appearance  to  pray  that  it  may  be  continued, (A) 

Thus  far  what  has  been  said  is  applicable  to  both  species  of  recognizance^^ 
for  the  peace,  and  for  the  good  behaviour:  de  pace,  et  tegalitate,  tuenda,  as  ex- 
pressed m  the  laws  of  king  Edward.  But  as  these  two  species  of  securities  are 
m  some  respects  different,  especially  as  to  the  cause  of  granting  or  the  means 
of  forfeiting  them,  I  shall  now  consider  them  separately;  and  first,  shall  show 
for  what  cause  such  a  recognizance,  with  sureties  for  the  peace,  is  grantabie ; 
and  then,  how  it  may  be  forfeited. 

1.  Anv  justice  of  the  peace  may,  ex  officio,  bind  all  those  to  keep  the  peace 
who  in  his  presence  make  any  afcay,  or  threaten  to  kiU  or  beat  another,  or 
contend  together  with  hot  and  angry  words,  or  go  about  with  unusual  weapons 
*or  attendance,  to  the  terror  of  the  people;  and  all  such  as  he  knows  r+ogR 
to  be  common  barretors ;  and  such  as  are  brought  before  him  by  the  L 
constable  for  a  breach  of  peace  in  his  presence ;  and  all  such  persons  as,  having 
been  before  bound  to  the  peace,  have  broken  it  and  forfeited  their  recogni- 
zanoe8.(Z)  Also,  wherever  any  private  man  hath  just  cause  to  fear  that  another 
will  burn  his  house,  or  do  him  a  corporal  injury  by  killing,  imprisoning,  or 
beating  him,  or  that  he  will  procure  others  so  to  do,  he  may  demand  surety 
of  the  peace  against  such  person :  and  every  justice  of  the  peace  is  bound  to 
grant  it,  if  he  who  demands  it  will  make  oath  that  he  is  actually  under  fear  of 
death  or  l^odily  harm,  and  will  show  that  he  has  just  cause  to  be  so  by  reason 
of  the  other's  menaces,  attempts,  or  having  lain  in  wait  for  him,  and  will  also 
further  swear  that  he  does  not  require  such  surety  out  of  malice,  or  for  mere 
vexation. (m)*    This  is  called  swearing  the  peace  against  another:  and  if  the 

Earty  does  not  find  such  sureties  as  the  justice  in  his  discretion  shall  require, 
e  may  immediately  be  committed  till  he  does.(n) 

2.  Such  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeited  by 

(»)  1  Hawk.  P.  a  117.  («)  Ibid.  120. 

(*)  8tra.l207.  (••)  Ibid.  127. 

(*)  1  Hawk.  P.  0. 129.  (•)  Ibid.  128. 

*  A  peeress  may  demand  surety  of  the  peace  against  her  husband.  Foet.  359.  2  Stra 
1202.    13  East,  171.    N.  Gas.  temjE>.  Hard.  74.    1  Burr.  631,  703.    1  T.  R.  696.-Chitty. 

'  The  surety  of  the  peace  will  not  be  granted  but  where  there  is  a  fear  of  some  present 
or  future  danger,  and  not  merely  for  a  battery  or  trespass,  or  for  any  breach  of  the  peace 
that  is  past.    Dalt.  c.  11. 

The  articles  to  entitle  a  party  to  have  sureties  of  the  peace  must  be  verified  by  the  oath 
of  the  exhibitant.  1  Stra.  527.  12  Mod.  243.  The  truth  of  the  allegations  therein 
cannot  be  controverted  by  the  defendant;  and,  if  no  objections  arise  to  the  articles 
exhibited,  the  court  or  jUstice  will  order  securities  to  be  taken  immediately.  2  Stra. 
1202.  13  East,  171,  n.  If  the  articles  manifestly  appear  to  contain  perjury,  the  court 
will  refuse  the  application  and  even  commit  the  exhibitant.  2  Burr.  806.  3  Burr.  1922. 
The  articles  will  not  be  received  if  the  parties  live  at  a  distance  in  the  county,  unless 
they  have  previously  made  application  to  a  justice  in  the  neighbourhood,  (2  Burr.  7800 
unless  the  defendant  be  very  old,  &c.    2  Stra.  835.    2  Burr.  1039.    1  Bla.  Rep.  233,  S.  C. 

-^HITTT. 
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any  a«jtual  violence,  or  even  an  assault  or  menace  to  the  person  of  him  who 
demanded  it,  if  it  be  a  special  recognizance ;  or  if  the  recognizance  be  general, 
by  any  unlawful  action,  whatsoever,  that  either  is  or  tends  to  a  breach  of  the 
peace ;  or,  more  particularly,  by  any  one  of  the  many  species  of  offence  which 
were  mentioned  as  crimes  against  the  public  peace  in  the  eleventh  chapter  of 
this  book;  or  by  any  private  violence  committed  against  any  of  his  majesty^s 
subjects.  But  a  bare  trespass  upon  the  lands  or  goods  of  another,  which  is  a 
ground  for  a  civil  action,  unless  accompanied  with  a  wilful  breach  of  the  peace, 
is  no  forfeiture  of  the  recognizance.(o)  Neither  are  mere  reproachful  words, 
as  calling  a  man  knave  or  liar,  any  breach  of  the  peace  so  as  to  forfeit  one's 
*2561  recognizance,  (being  *looked  upon  to  be  merely  the  effect  of  un- 
-■  meaning  heat  and  passion,)  unless  they  amount  to  a  challenge  to 
fight.(;?) 

The  other  species  of  recognizance  with  sureties  is  for  the  good  abearance  or 
good  behaviour.  This  includes  security  for  the  peace,  and  somewhat  more :  we 
will  therefore  examine  it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  empowered,  by  the  statute  34  Edw.  III.  c.  1, 
to  bind  over  to  the  good  behaviour  towards  the  king  and  his  people  all  them 
that  be  not  of  good  fame,  wherever  they  be  found ;  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminished,  nor  merchants  and 
others,  passing  by  the  highways  of  the  realm,  be  disturbed  nor  put  in  the  peril 
which  may  happen  by  such  offenders.  Under  the  general  words  of  this  ex- 
pression, that  be  not  of  good  fatne,  it  is  holden  that  a  man  may  be  bound  to  his 
good  behaviour  for  causes  of  scandal,  contra  bonos  mores,  as  well  as  contra 
pacem  ;  as,  for  haunting  bawdy-houses  with  women  of  bad  fame,  or  for  keeping 
such  women  in  his  own  house ;  or  for  words  tending  to  scandalize  the  govern- 
ment, or  in  abuse  of  the  officers  of  justice,  especially  in  the  execution  of  their 
office.  Thus  also  a  justice  may  bind  over  all  night-walkers;  eaves-droppers; 
such  as  keep  suspicious  company,  or  are  reported  to  be  pilferers  or  roobers ; 
such  as  sleep  in  the  day  and  wake  in  the  night;  common  drunkards;  whore- 
masters;  the  putative  fathers  of  bastards;  cheats;  idle  vagabonds;  and  other 
pei'Bons  whose  misbehaviour  may  reasonably  bring  them  within  the  general 
words  of  the  statutes  as  persons  not  of  good  fame :  an  expression,  it  must  be 
owned,  of  so  great  a  latitude  as  to  leave  much  to  be  determined  by  the  di0cre- 
tion  of  the  magistrate  himself.  But  if  he  commits  a  man  for  want  of  sureties, 
he  must  express  the  cause  thereof  with  convenient  certainty,  and  take  care 
that  such  cause  be  a  good  ouQ.Cq) 
**>571        *2.  A  recognizance  for  the  good  behaviour  may  be  forfeited  by  all  the 

"^  -I  same  means  as  one  for  the  security  of  the  peace  may  be ;  and  also  by 
some  others.  As,  by  going  armed  with  unusual  attendance,  to  the  terror  of  the 
people ;  by  speaking  words  tending  to  sedition ;  or  by  committing  any  of  those 
.acts  of  misbehaviour  which  the  recognizance  was  intended  tb  prevent.  But  not 
by  barely  giving  fresh  cause  of  suspicion  of  that  which  perhaps  may  never 
actually  happen  :(r)  for  though  it  is  just  to  compel  suspected  persons  to  give 
security  to  the  public  against  misbehaviour  that  is  apprehended ;  yet  it  would 
be  hard,  upon  such  suspicion,  without  the  proof  of  any  actual  crime,  to  punish 
them  by  a  forfeiture  of  their  recognizance.* 


^! 


:•)  1  Hftwk.  p.  0. 181.  (f)  n)id.  132. 

^)  Ibid.  130.  (**)  Ibid.  138. 


•  Another  mode  of  preventing  offences  has  been  much  more  recently  adopted:  it  is  th* 
regulation  and  improvement  of  prisons,  which  has  been  of  late  a  fertile  source  of  legis- 
lation. The  former  acts  for  this  purpose  were  consolidated  and  amended  by  stat.  4  Geo. 
IV  c.  64,  amended  by  stat.  5  Geo.  I V.  c.  85.  The  other  acts  on  this  subject  are  etet  5 
&  6  W.  IV.  c.  38,  (by  which  inspectors  of  prisons  are  appointed,)  and  6  &  7  W.  IV.  o 
105,  amended  by  stat.  2  &  3  Vict.  c.  56,  by  which  the  justices  are  authorized  to  mak» 
rules  for  the  classification  and  separation  of  prisoners,  which  are  to  be  submitted  to  i 
necretary  of  state,  who  \»  to  certify  their  fitness. — Stewart. 
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CHAPTER  XIX. 

OF  COURTS  OF  A  CRIMINAL  JURISDICTION. 

♦The  sixth,  and  last,  object  of  our  inquiries  will  be  the  method  of  ptoKo 
inflicting  those  punishments  which  the  law  has  annexed  to  particular  of-  ^ 
fences;  and  which  I  have  constantly  subjoined  to  the  description  of  the  crime 
Itself.  In  the  discussion  of  which  I  shall  pursue  much  the  same  general 
method  that  I  followed  in  the  preceding  book  with  regard  to  the  redress  of 
civil  injuries :  by,  first,  pointing  out  the  several  courts  of  criminal  jurisdiction, 
wherein  oflfendere  may  be  prosecuted  to  punishment;  and  by,  secondly,  de- 
ducing down  in  their  natural  order,  and  explaining,  the  several  proceediiigs 
therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal  jurisdiction,  I  shall, 
as  in  the  former  case,  begin  with  an  account  of  such  as  are  of  a  pvhlic  and 
general  jurisdiction  throughout  the  whole  realm,  and  afterwards  proceed  to 
such  as  are  only  of  a  private  and  special  jurisdiction,  and  confined  to  some  par- 
ticular parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and  general  jurisdiction 
I  mast  in  one  respect  pursue  a  different  order  from  that  in  which  I  considered 
the  civil  tribunals.  For  there,  as  the  several  courts  had  a  gradual  subordina- 
tion to  each  other,  the  superior  correcting  and  reforming  the  errors  of  the  in- 
ferior, I  thought  it  best  to  begin  with  the  lowest,  and  so  ascend  gradually  to 
the  courts  of  appeal,  or  those  of  *the  most  extensive  powers.  But  as  it  r*25Q 
is  contrary  to  the  genius  and  spirit  of  the  law  of  England  to  suffer  any  *- 
man  to  be  tried  twice  for  the  same  offence  in  a  criminal  way,  especially  if  ac* 
quitted  ux)on  the  first  trial,  therefore  these  criminal  courts  may  be  said  to  b«5 
all  independent  of  each  other,  at  least  so  far  as  that  the  sentence  of  the  lowest 
of  them  can  never  be  controlled  or  reversed  by  the  highest  jurisdiction  in  tho 
kingdom,  unless  for  error  in  matter  of  law  apparent  upon  tlie  face  of  tho 
record;  though  sometimes  causes  may  be  removed  from  one  to  the  other  before 
trial.  And  therefore,  as  in  these  courts  of  criminal  cognizance  there  is  not  tho 
same  chain  and  dependence  as  in  the  others,  I  shall  rank  them  according  to 
their  dignity,  and  begin  with  the  highest  of  all ;  viz., — 

1.  The  high  court  of  parliament,  which  is  the  supreme  court  in  the  kingdom,  • 
not  only  for  the  making  but  also  for  the  execution  of  laws,  by  the  trial  of  great 
and  enormous  offenders,  whether  lords  or  commoners,  in  the  method  of  parlia- 
mentary impeachment.  As  for  acts  of  parliament  to  attaint  particular  persons 
of  treason  or  felony,  or  to  inflict  pains  and  penalties  beyond  or  contrary  to  tho 
common  law,  XX>  serve  a  special  purpose,  I  speak  not  of  them,  being  to  all  intents 
and  purposes  new  laws,  made  pro  re  nata,  and  by  no  means  an  execution  of  such 
a.s  are  already  in  being.  But  an  impeachment  before  the  lords  by  the  commons 
of  Great  Britain,  in  parliament,  is  a  prosecution  of  the  already  known  and  esta- 
blished law,  and  has  been  frequently  put  in  practice;  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most  solemn 
grand  inquest  of  the  whole  kingdom.(a)  A  commoner  cannot,  however,  be 
impeached  before  the  lords  for  any  capital  offence,  but  only  for  high  misde- 
meanours.(&y  A  peer  may  be  impeached  for  any*crime:  and  they  r*9gn 
usually  (in  case  of  an  impeachment  of  a  peer  for  treason)  address  the    •• 

(«)  1  llnl.  P.  C.160.  the  same  parliament,  they  were  prevniled  upon,  in  resped 

(»)  When  (in  4  Edw.IIT.)  the  king  demanded  the  earls,  of  the  notorioty  and  hciDonnncsB  of  hie  crimes,  to  rpceirt 

b*roDe,  and  peers  to  gire  Judgment  against  Simon  de  Bore-  the  charge  and  to  give  Judgment  against  him,  the  following 

ford,  woo  had  been  a  notorious  accompiico  in  tho  treasons  protest  and  proviso  Wiis  entered  iu  the  parliament  roll  :— 

of  Roger,  cArl  of  Mortimer,  they  ctimc  before  the  king  in  ''And  it  is  assented  and  accorded  by  our  lord  the  kirg,  and 

parlianient,  and  said  all,  with  one  voice,  that  the  said  Simon  all  the  great  men,  in  full  parliament,  that  allielt  the  peers, 

was  not  their  peer,  and  then-fore  tliey  were  not  bound  to  as  Judges  of  the  parliament,  h.ave  taken  upon  them,  in  the 

Jodge  him  as  a  peer  of  the  land.    And  when  afterwards,  in  presence  of  our  lord  the  king,  to  make  and  render  the  said 

^  For  misdemeanours,  as  libels,  riots,  &c.,  peers  are  to  be  tried,  like  commoners,  by  a 
jury;  for,  "at  the  common  law,  in  these  four  cases  only,  a  peer  sfaall  be  tried  by  ki« 
"  619 
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crown  t» »  appoint  a  lord  hi^h  steward  for  the  greater  dignity  and  regularity  of 
their  proceedings,  which  high  steward  was  formerly  elected  by  the  peers  them- 
selves, though  he  was  generally  commissioned  by  the  king  ;(c)  but  it  nath  of  late 
years  been  strenuously  maintain ed(<Z)  that  the  appointment  of  a  high  steward 
in  such  cases  is  not  indispensably  necessary,  but  that  the  house  may  proceed 
without  one.  The  articles  of  impeachment  are  a  kind  of  bills  of  indictmeDt 
found  by  tlie  house  of  comm^^ns,  and  afterwards  tried  by  the  lords,  who  are,  in 
cases  of  misdemeanours,  considered  not  only  as  their  own  peers,  but  as  the  peen 
of  the  whole  nation.  This  is  a  custom  derived  to  us  from  the  constitution  of  the 
antient  Germans,  who,  in  their  great  councils^  sometimes  tried  capital  accosa 
tions  relating  to  the  public :  "  licet  ajmd  consilium  accusare  quoquCy  et  discrimen 
capitis  intendere.'\e)  And  it  has  a  peculiar  propriety  in  the  English  constitution, 
which  has  much  improved  upon  the  antient  model  import^  hither  from  the 
continent.  For,  though  in  general  the  union  of  the  legislative  and  judicial 
powers  ought  to  be  more  carefully  avoided,(/)  yet  it  may  happen  that  a  subject 
intrusted  with  the  administration  of  public  affairs  may  infringe  the  rights  of  the 
*261 1  P^^P^®;  ^°^  ^®  giiilty  of  sucn  crimes  as  the  ordinary  magisti*ate  either 
J  *dares  not  or  cannot  punish.  Of  these  the  r^resentatives  of  the  people 
or  house  of  commons  cannot  properly  judge,  because  their  constituents  are  the 
parties  injured,  and  can  therefore  only  impeach.  But  before  what  court  shall 
this  impeachment  be  tried  ?  Not  before  the  ordinary  tribunals,  which  wonld 
naturally  be  swayed  by  the  authority  of  so  powerful  an  accuser.  Eeason,  there- 
fore, will  suggest  that  this  branch  of  the  legislature,  which  represents  the  people, 
must  bring  its  charge  before  the  other  branch,  which  consists  of  the  nobility, 
who  have  neither  the  same  interests  nor  the  same  passions  as  popular  assem- 
blies.(^)  This  is  a  vast  superiority  which  the  constitution  of  this  island  enjoys 
over  those  of  the  Grecian  or  Eoman  republics,  where  the  people  were  at  the 

Judgment,  yet  the  peen  who  now  are,  or  shall  be  in  time  III.  n.  2  and  6.    2  Brad.  Hist  190.    Salden,  Jndlcin  Pui. 

tooome,  be  not  bound  or  charged  to  render  judgment  upon  ch.  I. 

others  than  peers;  nor  that  the  peers  of  the  land  OHve  power         (•)  1  Hiil.  P.  C.  850. 

to  do  this,  but  thereof  ought  over  to  be  di»chHrged  and  ttc-         {*)  Lords'  Jour.  May  12,  1670.   Com.  Jour.  Hay  U^  9^9. 

quitted ;  and  that  the  aforesaid  Judgment  now  rendered  be  Foster.  142,  ftc. 

not  drawn  to  example  or  con8«quenoe  in  time  to  oome,         («)  Taoit.  de  Mar.  Qarm.  VL 

whereby  the  said  peers  may  be  charged  hereafter  to  Judge         (/)  8ee  ijoolt  ii.  page  269. 

others  than  their  peem,  contrary  to  the  laws  of  the  land,  if         (#)  Honteaq.  8p.  L.  xL  6. 

the  like  case  happen,  which  God  forbid."    RU.  FtirL  4  Edw. 

peers, — viz.,  in  treason,  felony,  misprision  of  treason,  and  misprision  of  felony ;  and  the 
statute  law  which  gives  such  trial  hath  reference  unto  these  or  to  other  offences  made 
treason  or  felony.  His  trial  by  his  peers  shall  be  as  before;  and  to  this  effect  are  all 
these  statutes,— viz.,  32  Hen.  VIII.  c.  4,  Rastall,  404,  pi.  10.  33  Hen.  VIII.  c.  12,  Rastall, 
.  415.  35  Hen.  VIII.  o.  2,  Rastall,  416 ;  and  in  all  these  express  mention  is  made  of  trial 
by  peers.  But  in  this  case  of  a  prcemunirCf  .the  same  being  only  in  effect  bat  a  oontemDt, 
no  trial  shall  be  here  in  this  of  a  peer  by  his  peers."  Per  Fleming,  C.  J.,  assented  to  W 
the  whole  court,  in  Rex  vs.  Lord  Vaux,  1  Bulstr.  197. — Chitty. 

But,  according  to  the  last  resolution  of  the  house  of  lords,  a  commoner  may  be  im- 
peached for  a  capital  offence.  On  the  26th  of  March,  1680,  Edward  ^tzharris,  a  com- 
moner, was  impeached  by  the  commons  of  high  treason ;  upon  which  the  attorney- 
feneral  acquainted  the  peers  that  he  had  an  order  from  the  king  to  prosecute  Fitiharris 
y  indictment;  and  a  question  thereupon  was  put  whether  he  should  be  proceeded 
against  according  to  the  course  of  the  common  law,  or  by  way  of  impeachment,  and  it 
was  resolved  against  proceeding  in  the  impeachment.  13  Lords'  Jour.  p.  755.  Fit* 
harris  was  afterwards  prosecuted  by  indictment,  and  he  pleaded  in  abatement  that  there 
^as  an  impeachment  pending  against  him  for  the  same  offence ;  but  this  plea  was  over 
rilled,  and  he  was  convicted  and  executed.  But  on  the  26th  of  June,  1689,  Sir  Adam 
Blair  and  four  other  commoners  were  impeached  for  high  treason,  in  having  published 
a  proclamation  of  James  the  Second.  On  the  2d  of  July  a  long  report  of  precedentB 
was  produced,  and  a  question  was  put  to  the  judges  whether  the  record  4  Edw.  III.  No. 
6  was  a  statute.  They  answered,  as  it  appeared  to  them  by  the  copy,  they  believed  it  to 
be  a  statute,  but  if  they  saw  the  roll  itself  they  could  be  more  positive.  It  was  tlien 
moved  to  ask  the  judges — ^but  the  motion  waa  negatived — whether  by  this  record  the 
lords  were  barred  from  trying  a  commoner  for  a  capital  crime  upon  an  impeachment  of 
the  commons ;  and  they  immediately  resolved  to  proceed  in  this  impeachment,  notwith- 
standing the  parties  were  commoners  and  charged  with  high  treason.  14  Lords'  Jour, 
p.  260.  But  the  impeachment  was  not  prosec  ted  with  effect,  on  account  of  an  inte^ 
rening  dissolution  of  parliament. — CaRiSTiAif. 
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same  time  both  judges  and  accusers.  It  is  proper  that  the  nobility  should  judgej 
to  insnre  justice  to  the  accused,  as  it  is  proper  that  the  people  should  accuse,  to 
insure  justice  to  the  commonwealth.  And  therefore,  among  other  extraordinary 
circaniBtances  attending  the  authority  of  this  court,  there  is  one  of  a  very  singular 
iiata]*e,  which  was  insisted  on  by  the  house  of  commons  in  the  case  of  the  e^rl 
of  Danby,  in  the  reign  of  Charles  II.;(A)  and  it  is  now  enacted,  bv  statute  12  & 
13  W.  III.  c.  2,  that  no  pardon  under  the  great  seai  shall  be  pleadable  to  an 
impeachment  by  the  commons  of  Great  Britain  in  parliament.(t) 

2.  The  court  of  the  lord  high  steward  of  Great  Britain(A:)  is  a  court  instituted 
for  the  trial  of  peertf  indicted  for  treason  or  felony,  or  for  misprision  of  either.(0 
The  office  of  this  great  magistrate  is  very  antient,  and  was  formerly  hereditary, 
or  at  least  held  for  life,  or  dum  bene  se  gesserit :  but  now  it  is  usually,  and  hath 
been  for  many  centuries  past,(rra)  granted  pro  hac  vice  only;  and  it  hath  been  the 
constant  practice  (and  therefore  seems  now  to  have  become  necessaiy)  to  grant 
*it  to  a  lord  of  parliament,  else  he  is  incapable  to  try  such  delinquent  r*26*> 
peer.(n)  When  such  an  indictment  is  therefore  found  by  a  grand  jury  ^  " 
of  freenolders  in  the  king's  bench,  or  at  the  assizes  before  the  justices  of  oyer 
and  terminer,  it  is  to  be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  steward,  which  only  has  power  to  determine  it.  A  peer  may  plead  a  pardon 
before  the  court  of  king's  bench,  and  the  judges  have  power  to  allow  it,  in  order 
to  prevent  the  trouble  of  appointing  a  high  steward  merely  for  the  purpose  of 
receiving  such  plea.  But  he  may  not  plead  in  that  inferior  court  any  other 
plea^  as  guilty  or  not  guilty  of  the  indictment,  but  only  in  this  court  j  because, 
in  consequence  of  such  plea,  it  is  possible  that  judgment  of  death  might  be 
awarded  against  him.  The  king,  therefore,  in  case  a  peer  be  indicted  for  treason, 
felony,  or  misprision,  creates  a  lord  high  steward  pro  hac  vice,  by  commission 
under  the  great  seal,  which  recites  the  indictment  so  found,  and  gives  his  grace 
povFer  to  receive  and  try  it  secur^um  legem  et  consuetudinem  Anglice,  Then,  when 
the  indictment  is  regularly  removed  by  writ  of  certiorari,  commanding  the  inferior 
oourt  to  certify  it  up  to  him,  the  lord  high  steward  directs  a  precept  to  a  sorjeant- 
at-arms  to  summon  the  lords  to  attend  and  try  the  indicted  peer.  This  precept 
was  formerly  issued  to  summon  only  eighteen  or  twenty,  selected  from  the  body 
of  the  peers:  then  the  number  came  to  oe  indefinite,  and  the  custom  was  for  the 
lord  high  steward  to  summon  as  many  as  he  tliought  proper,  (but  of  late  years 
not  less  than  twenty-three,)(o)  and  that  those  lords  only  should  sit  upon  the 
trial  ;*  which  threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown 
and  this  its  great  officer  of  selecting  only  such  peers  as  the  then  predominant 
partv  should  most  approve  of.  And  accordingly,  when 'the  earl  of  Clarendon 
fell  into  disgrace  witn  Charles  II.,  *there  was  a  design  formed  to  pro- '  r«263 
roffue  the  parliament,  in  order  to  try  him  by  a  select  number  of  peers,  *■ 
it  oeing  doubted  whether  the  whole  house  could  be  induced  to  fall  in  with  the 
views  of  the  court.(j>)  But  now,  by  statute  7  W.  III.  c.  3,  upon  all  trials  of 
peers  for  treason  or  misprision,  all  the  peers  who  have  a  right  to  sit  and  vote 
m  parliament  shall  be  summoned  at  least  twenty  days  before  such  trial  to  appear 
ana  vote  therein ;  and  every  lord  appearing  shall  vote  in  the  trial  of  such  peer, 
first  taking  the  oaths  of  allegiance  and  supremacy  and  subscribing  the  declara- 
tion against  popery. 

During  the  session  of  parliament  the  trial  of  an  indicted  peer  is  not  properly 
in  the  court  of  the  lord  high  steward,  but  before  the  court  last  mentioned, — of 
our  lord  the  king  in  parliament.(jj)    It  is  true,  a  lord  high  steward  is  always 

(*)  Com.  Jonr.  Blay  ^  l(fI9.  et  mat  telfnear  tTestn  le  grand  ttnetchal  (PAnffUterre 


(i)  See  ch.  31.  qui  doU  /aire  un  precept  pvr  faxrt  venir  xr.  seifpaeura,  ou 

(*)4Iivit.68.   2Hawk.P.G.6»42L   8J011.M.  xmiL,kc   Year-book,  13  Hen.  YIII.  11.    See  Staundf.  P.  a 

(t)  1  Bnlfltr  IM.  152.   S  Inst  28.   4  InsL  69.    3  Hawk.  P.  a  6.    Uarr.  2U 


,  >)  Pryo.  on  4  Inct.  40.  (•)  Kelynge,  66. 

(•)  Quand  un  aeii^eur  de  parlement  wrra  arrein  de        (y)  Carte's  Life  of  OnnondeyToLiL 

tttMm<m  fdonyfU  roy  par  aeMtdirei  patents  faraun  grand        (t)Foat.l41. 


*  The  decision  is  by  a  majority ;  but  a  minority  cannot  convict  unless  it  consists  of  twelve 
or  more.    See  anUf  book  iii.  p.  376,  note. 
A  peer  cannot  have  the  benefit  of  a  challenge  like  a  commoner.    1  Harg.  St.  Trials, 


198,  388.— Chittt. 


521 


Digitized  by  VjOOQ IC 


263  PUBLIC  WEOXGS.  [Book  IV 

appointed  in  tbat  case  to  regulate  and  add  weight  to  the  proceedings;  but  bo 
is  rather  in  the  nature  of  a  speaker  pro  tempore  or  chairman  of  the-  court  than 
the  judge  of  it;  for  the  collective  body  of  the  peers  are  therein  the  judges  both 
of  law  and  fact^  and  the  high  steward  has  a  vote  with  the  rest,  in  right  of  his 
peerage.  But  in  the  court  of  the  lord  high  steward,  which  is  held  in  the  recetw 
of  parliament,  he  is  the  sole  judge  of  matters  of  law,  as  the  lords  triors  are  iu 
matters  of  fact ;  and  as  they  may  not  interfere  with  him  in  regulating  the  pro- 
ceedings of  the  court,  so  he  has  no  right  to  intermix  with  them  in  giving  auy 
vote  upon  the  trial. (r)  Therefore,  upon  the  conviction  and  attainder  of  a  peer 
for  murder  in  full  parliament,  it  hath  been  holden  by  the  jndges(^)  that  in  ea^e 
I  he  day  appointed  in  the  judgment  for  execution  should  lapse  before  execution 
done,  a  new  time  of  execution  may  be  appointed  by  either  the  high  court  of 
parliament  during  its  sitting,  though  no  high  steward  be  existing,  or  in  the 
recess  of  parliament  by  the  court  of  king's  bench,  the  record  being  removed 
into  that  court. 
♦2641        *^^  ^^®  ^^^^  *  point  of  some  controversy  whether  the  bishops  have 

■I  now  a  right  to  sit  in  the  court  of  the  lord  high  steward  to  try  indict- 
ments of  treason  and  misprision.  Some  incline  to  ima^ne  them  included  under 
the  general  words  of  the  statute  of  king  William,  "all  peers  who  have  a  right 
to  sit  and  vote  in  parliament ;"  but  the  expression  had  been  much  clearer  if  it 
had  been  "all  lords"  and  not  "all  jpe^s;"  for  though  bishops,  on  account  of  the 
baronies  annexed  to  their  bishoprics,  are  clearly  lords  of  parliament,  yet,  their 
blood  not  being  ennobled,  they  are  not  universally  allowed  to  be  peers  with  the 
temporal  nobiUty:  and  perhaps  this  word  might  be  inserted  purposely  with  a 
view  to  exclude  them.  However,  there  is  no  instance  of  their  sitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments  in  full  parliament, 
much  less  in  the  court  we  are  now  treating  of;  for,  indeed,  they  usually  with- 
draw voluntarily,  but  enter  a  protest  declaring  their  right  to  stay.  It  is  observ- 
able that,  in  the  eleventh  chapter  of  the  constitutions  of  Clarendon,  made  in 
parliament,  11  Hen.  II.,  they  are  expressly  excused,  rather  than  excluded,  from 
sitting  and  voting  in  trials  when  they  come  to  concern  life  or  limb :  "  q>i8copi, 
sicut  cceteri  baroneSy  debent  interesse  judiciis  cum  baronibuSy  quousque  perveniatur  ad 
diminutionem  membrorum,  vel  ad  mortemf*  and  Becket's  quaiTcl  with  the  king 
hereupon  was  not  on  account  of  the  exception,  (which  was  agreeable  to  the 
canon  law,)  but  of  the  general  rule  that  compelled  the  bishops  to  attend  at  all. 
And  the  determination  of  the  house  of  lords  in  the  earl  of  Dan  by 's  case,(<)  which 
hath  ever  since  been  adhered  to,  is  consonant  to  these  constitutions :  "  that  the 
lords  spiritual  have  a  right  to  stay  and  sit  in  court  in  capital  cases  till  the  court 
proceeds  to  the  vote  of  guilty  or  not  guilty."  It  must  be  noted  that  this  resolu- 
tion extends  only  to  trials  in  full  parliament :  for  to  the  court  of  the  lord  high 
steward  (in  which  no  vote  can  be  given  but- merely  that  of  guilty  or  not  gnillj) 
no  bishop,  as  such,  ever  was  or  could  be  summoned ;  and  though  the  statute  of 
*265 1       ^'^^  William  *regulates  the  proceedings  in  that  court  as  well  as  in  the 

■I  court  of  parliament,  yet  it  never  intended  to  new-model  or  alter  its  consti- 
tution, and  consequently  does  not  give  the  lords  spiritual  any  right  in  cases  of 
blood  which  they  had  not  before.(u)  And  what  makes  their  exclusion  more 
reasonable  is,  that  they  have  no  right  to  be  tried  themselves  in  the  court  of  the 
lord  high  steward,(M?)  and  therefore  surely  ought  not  to  be  judges  there.  For 
the  privilege  of  being  thus  tried  depends  upon  nobility  of  blood  rather  than  a 
seat  in  the  nouse,  as  appears  from  the  trial  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots  nobility,  though  not  in  the  number  of  the 
sixteen ;  and  from  the  trials  of  females,  such  as  the  queen  consort  or  dowager, 
and  of  all  peeresses  by  birth,  and  peeresses  by  marriage  also,  unless  they  have, 
when  dowagers,  disparaged  themselves  by  taking  a  commoner  to  their  second 
husband.' 


(«■)  state  Trials,  vol  It.  214,  282,  2S3.  (•)  Post  248. 

(•)  Post.  139.  (•)-         * 

(<)  Lords'  Jour.  Hay  16, 1870. 


Bro.  Abr.  tit  Trial,  142. 


*  But  peeresses  by  marriage  cannot  be  said  to  be  ennobled  by  blood ;  for  after  the  deati 
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3.  The  court  of  hinges  hench,(x)  concerning  the  nature  of  which  re  partly 
inquired  in  the  preceding  book,(y)  was  (wo  may  remember)  divided  into  a  crown 
side  and  a  jplea  side.  And  on  the  crown  side  or  crown  oflSce  it  takes  cognizance 
of  all  criminal  causes,  from  high  treason  down  lo  the  most  trivial  misdemeanoui 
or  breach  of  the  peace.*  Into  this  court  also  indictments  from  all  inferior  courts 
may  be  removed  by  writ  of  certiorariy  and  tried  either  at  bar  or  at  nisi  prius  by 
a  jury  of  the  county  out  of  which  the  indictment  is  brought.*  The  judges  of 
his  court  are  the  supreme  coroners  of  the  kingdom,  and  the  court  itself  is  the 
principal  court  of  criminal  jurisdiction  (though  the  two  former  are  of  greater 
dignity)  known  to  the  laws  of  England.  For  which  reason,  by  the  coming  of 
the  court  of  king's  bench  into  any  county,  (as  it  was  removed  to  Oxford  on 
account  of  the  sickness  in  1666,)  all  former  commissioners  of  oyer  and  terminer 
and  general  gaol  delivery  are  at  once  absorbed  and  determined  ipso  facto; 
*in  the  same  manner  as,  by  the  old  Gothic  and  Saxon  constitutions,  r*266 
"Jwre  vetusto  obtinuit,  quievisse  omnia  inferiora  judicia,  dlcente  jus  rege"{zf    ^ 

Into  this  court  of  king's  bench  hath  reverted  all  that  was  good  and  salutary 
of  the  jurisdiction  of  the  court  of  starchamber,  cam£ra  stellata,(ay  which  was  a 

(•)  4  Inst  70.    2  Hal.  P.  C.  2.    2  Hawk.  P.  C.  6.  roo^.  nor  are  any  Raid  to  haro  ramained  there  no  late  aa  the 
(V)  Se«  book  iii.  page  41.  roig^  of  quoeu  Elizabeth,)  it  may  be  allowtible  to  propoM 
(>)  Stiemhook,  U  1,  c.  2.  another  oonjecturnl  etymology,  as  plausible  perhaps  as  any 
(«}  This  is  aaid  (Lamb.  Arch.  154)  to  hare  been  so  called  of  them.    It  i9  well  known  that  before  the  bauiHhment  of 
either  from  the  Saxon  word  rreonan,  to  «fe«r  or  govern, — or  the  Jews  under  Edward  I.  their  oontracta  and  obligations 
from  Its  pamahJng  the  criiMn  steUionatui,  or  cosenage,— or  were  denomiuatod  in  our  ancient  records  itarra  or  starrSf 
because  the  room  wherein  it  sat — the  old  conncil-chiimber  frpm  a  corruption  of  the  Hebrew  word  shrtdry  a  covenant, 
of  the  palace  of  Westminster,  (Lamb.  148,)  which  is  now  Tovey's  An^.  Judaic.  82.    Seldeu,  tit  of  Hon.  ii.  34.*  Uxor, 
coDverted  into  the  lottery-office,  and  forms  the  t^astern  side  Braic.  L  14.    These  stam,  by  an  ordinance  of  Richard  the 
of  New  Palace-yard — was  full  of  windows,  or  (to  which  i<ir  First,  preserved  by  Hoveden,  wore  commanded  to  be  en- 
Edward  Coke  (4  lust.  00}  accedes;  because  haply  the  roof  rolled  and  deposited  in  chests  under  three  keys  in  certain 
thereof  was  at  the  first  garnished  with  gilded  Uars.    As  all  places, — one  and  the  most  considerable  of  which  was  in  the 
these  are  merely  coigectures,  (for  no  stars  are  now  in  the  lung's  exchequer  at  Westminster;  and  no  st^irr  was  allowed 

of  their  husbands  they  have  even  a  less  estate  in  their  nobility  than  bishops,  it  being 
only  durante  viduitaie.  See  the  editor's  conjecture  how  the  notion  was  originally  intro- 
duced that  bishops  were  not  entitled  to  a  trial  by  the  peers  in  parliament.  Book  i.  p. 
401,  note.  Since  that  note  was  written,  the  editor  has  been  happy  in  finding  what  he 
suggested  only  as  a  coi^jecture  drawn  from  general  principles  confirmed  by  the  more 
extensive  learning  of  the  late  Vinerian  professor,  Mr.  Wooddesson,  who  not  only  has 
adopted  the  same  opinion,  but  has  adduced  in  confirmation  of  it  severh.!  instances  of 
bishops  who,  being  arraigned  before  a  juiy,  demanded  the  privileges  of  the  church,  and 
disclaimed  the  authority  of  all  secular  jurisdictions.    2  Woodd.  585. — Christian. 

*  Without  some  statute*  for  that  purpose,  offences  committed  out  of  England  are  not 
cognizable  by  this  court.  1  Esp.  Rep.  62.  1  Sess.  Ca.  246.  If,  however,  any  part  of  an 
offence  be  completed  in  Middlesex,  though  the  rest  were  committed  abroad,  an  indict- 
ment lies  in  this  court,  or,  in  case  of  misdemeanour,  an  information,  if  the  offence  were 
committed  in  any  other  county.  1  Esp.  Rep.  63.  2  New  Rep.- 91.  And  this  though  the 
defendant  himself  was  out  of  the  kingdom  at  the  time,  if  he  caused  the  offence  to  be 
committed  here ;  as  where  the  defendant  sent  over  a  libel  from  Ireland  to  be  published 
at  Westminster.  6  East,  589,  590.  Persons  in  his  majesty's  service  abroad  committing 
offences  there  may  be  prosecuted  in  the  King's  Bench  by  indictment  or  information, 
laying  the  venue  in  Middlesex.  42  Geo.  III.  c.  85,  s.  1.  8  East,  31.  So  offences  com- 
mitted in  the  East  Indies  are  subject  to  this  jurisdiction.  24  Geo.  III.  sess.  2,  c.  25,  ss. 
64,  78,  81.  5  T.  R.  607.  So  if  high  treason  be  committed  out  of  the  kingdom,  it  can 
only  be  tried  in  the  court  of  King's  Bench,  or  under  a  special  commii^sion.  32  Hen. 
VIII.  c.  23.  1  Leach,  157.  1  Hale,  1.  And  this  court  has  jurisdiction  by  information 
over  offences  committed  in  Berwick.    2  Burr.  860.— Chittt. 

*  All  informations  filed  in  the  court  of  King's  Bench,  and  all  indictments  removed  there 
by  certiorarij  if  not  tried  at  the  bar  of  the  court,  (which  rarely  happens,)  must  be  tried  by 
writ  of  nm  prius, — Christian. 

^  But,  by  the  25  Geo.  III.  c.  18,  it  is  enacted  that  the  session  of  oyer  and  terminer  and 
gaol-delivery  of  the  gaol  of  Newgate  for  the  county  of  Middlesex  shall  not  be  discon- 
tinued on  account  of  the  commencement  of  the  term,  and  the  sitting  of  the  court  of 
King's  Bench  at  Westminster,  but  may  be  continued  till  the  business  is  concluded.  And 
the  32  Geo.  III.  c.  48  was  passed  to  continue  in  like  manner  the  sessions  of  the  peace, 
and  of  oyer  and  terminer,  held  before  the  justices  of  the  peace  for  the  county  of  Middle- 
sex.— Christian. 

'  In  one  of  the  statutes  of  the  University  of  Cambridge,  the  antiquity  of  which  is  not 
known,  the  word  starrum  is  twice  used  for  a  schedule  or  inventory.  The  statute  is 
entitled  De  compuiaiione  procuratorum ;  and  it  directs  that  in  fine  compuU  fiat  st&TTum  per 
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court  of  very  antient  original,(6)  but  new-modelled  by  statutes  3  Hen.  VII.  c.  1 
and  21  Hen.  VIII.  c.  20,  consisting-  of  divers  lords  spiritual  and  temporal  being 
privy  counsellors,  together  with  two  judges  of  the  courts  of  common  law,  with 
out  the  intervention  of  any  jury.  Their  jurisdiction  extended  legally  over  riots, 
*2C7'\    P®^J^^y>  misbehaviour  of  sheriffs,  and  other  notorious  *mi8demeanour8 

■I  contrary  to  the  laws  of  the  land.  Yet  this  was  afterwards  (as  lord 
Clarendon  informs  us)(c)  stretched  "  to  the  asserting  of  all  proclamations  and 
orders  of  state;  to  the  vindicating  of  illegal  commissions  and  grants  of  monopo- 
lies; holding  for  honourable  that  which  pleased  and  for  just  that  which  profited, 
and  becoming  both  a  court  of  law  to  determine  civil  rights  and  a  court  of  revenne 
to  enrich  the  treasury;  the  council-table  by  proclamations  enjoining  to  the 
people  that  which  was  not  enjoined  by  the  laws,  and  prohibiting  that  which 
was  not  prohibited;  and  the  star-chamber,  which  consisted  of  the  same  persons 
in  different  rooms j  censuring  the  breach  and  disobedience  to  those  proclamations 
by  very  great  fines,  imprisonments,  and  corporal  severities :  so  that  any  disre- 
spect to  any  acts  of  state  or  to  the  persons  of  statesmen  was  in  no  time  more 
penal,  and  the  foundations  of  right  never  more  in  danger  to  be  destroyed." 
For  which  reason  it  was  finally  abolished,  by  statute  16  Car.  I.  c.  10,  to  the 
general  joy  of  the  whole  nation.(d) 
*2681        ^'  *^^^  court  of  chivalry j(e)  of  which  we  also  formerly  8poke(/)  as  a 

J  military  court  or  court  of  honour,  when  held  before  the  earl  marshal 
only,  is  also  a  criminal  court  when  held  before  the  lord  high  constable  of  England 
jointly  with  the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas  of  life 
and  member,  arising  in  matters  of  arms  and  deeds  of  war,  as  well  out  of  the 
realm  as  within  it.  But  the  criminal  as  well  as  civil  part  of  its  authority  is 
fallen  into  entire  disuse,  there  having  been  no  permanent  high  constable  of 
England  (but  only  pro  hoc  vice,  at  coronations  and  the  like)  since  the  attainder 
and  execution  of  Stafford  duke  of  Buckingham  in  the  thirteenth  year  of  Henir 
VIII.;  the  authority  and  charge,  both  in  war  and  peace,  being  deemed  too  ample 
for  a  subject:  so  ample,  that  when  the  chief  justice  Fineux  was  asked  by  king 
Henry  the  Eighth  how  far  they  extended,  he  declined  answering,  and  said  the 
decision  of  that  question  belonged  to  the  law  of  arms,  and  not  to  the  law  of 
England.(^) 

6.  The  bigh  court  of  admiralty, (K)  held  before  the  lord  high  admiral  of  Eng- 
land or  his  deputy,  styled  the  judge  of  the  admiralty,  is  not  only  a  court  of  civil 
but  also  of  criminal  iurisdiction.  This  court  hath  cognizance  of  all  crimes  and 
offences  committed  either  upon  the  sea  or  on  the  coasts  out  of  the  body  or  extent 
of  any  English  county,  and,  by  statute  15  Eic.  II.  c.  8,  of  death  and  mayhem 
happening  in  great  ships  being  and  hovering  in  the  main  stream  of  great  rivers, 


to  be  Talid  nnleoi  It  wore  found  in  iome  of  the  nid  reposi-  (*)  The  Just  odium  Into  which  this  tribunal  had  ftUn 
tories.  Memorand.  in  Seaoc,  F.  6  Bdw.  I.  prefixed  to  Mav-  before  ita  diaaolution  haa  been  the  oocaaion  that  ft*  at- 
nard'a  Yeai^boolc  of  Edw.  II.  ibl.  8.  Madoz,  Hist.  Exch.  ch.  moriala  have  reached  ua  of  ita  natar»»  JurMicliOD,  and 
Tii.  X  4,  5,  A.  The  room  at  the  exchequer  where  the  cheata  pnictioe,  except  anch  aa  on  account  of  their  eaannoai  op- 
containing  these  atarrs  were  kept  was  probably  called  the  preaaion  are  recorded  In  the  hiatoriea  of  the  tlmea.  Ttnen 
itarr-chambeTf  and,  when  the  Jmwb  were  expelled  the  king-  are,  however,  to  be  met  with  some  reporta  of  its  prooMdiogl 
dom,  was  applied  to  the  uae  of  the  king's  council,  sitting  in  in  Dyer,  Cioke,  Ooke,  and  other  raportara  of  that  age,  •«< 
their  Judicial  capacity.  To  confirm  this,  the  flrat  time  the  some  in  manuscript,  of  which  the  author  hath  twiy-oM 
atarr-chamber  ia  mentioned  in  any  record  it  is  said  to  have  from  40  EIlz.  to  IS  Jac  I.,  the  other  for  the  first  threo  7«u« 
been  aituated  near  the  receipt  of  the  exchequer  at  Weat-  of  king  Charles;  and  there  Is  in  the  British  Huseura  (uarL 
minster;  tlie  king's  council,  his  chancellor,  treasurer.  Jus-  MSS.  rol.  L  No.  1226}  a  wrj  fhll,  methodical,  and  aoeanto 
tioea,  and  other  sages  were  aaaembled  en  la  chaumbre  dts  account  of  the  constitution  and  course  of  this  court,  oooh 
«tn71e«  pru  la  raeeipt  al  WettiaUn$ter.  Claui.  41  Edw.  III.  piled  by  William  Hudaon,  of  Oray*s  Inn,  an  eminent  pn^ 
m.  18.    For  in  process  of  time,  when  the  meaning  of  the  titloner  therein  ;*  and  a  short  account  of  the  samo,  witt 


Jewish  stam  was  forgotten,  the  word  starr-dumber  waa  oopiee  of  all  ita  proceaa,  may  also  be  Iband  in  U  Byn-  Ifn^ 

naturally  rendered  in  law-French  la  chaumbre  da  estaUOf  192,  Ac 

and  in  law-Latin,  camera  ttdlata,  which  continued  to  be  the        (•)  4  Inst  123.    2  Hawk.  P.  0. 9. 
■tylo  In  Latin  till  the  dissolution  of  that  court  (/)  See  book  ill.  page  68. 

(f)  Lamb.  Arch.  168.  (0)  Duck,  de  atUAorU.  Jw.  do. 


(*;  Lamb.  Arch.  168.  (0) 

(•)  Hist,  of  Keb.,  books  1.  UL  (*) 


4  Inst  184, 147. 


modum  dividenda,  in  quo  ponentar  omnia  remanentia  in  communi  cistd  tarn  jAgnora  quam  peaadot  as 
Htiam  arreragia  et  debiUif  ita  quod  omnibus  constare  poterit  evidenter,  in  quo  statu  tunc  tmiversitasfuerU 
quoad  bona,  dec,  Stat.  Acad.  Cant.  p.  32.  Such  inventories  would  be  made  at  the  king's 
exchequer,  and  the  room  where  they  were  deposited  would  probably  be  called  the  Sta^ 
chamber. — Ohristian. 

•  Hudson'  B  Treatise  of  the  Court  of  Starchamber  is  now  published  at  the  beginning  of 
the  2d  vol.  of  Collectanea  Juridica. — Christian. 
624 
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below  the  bridges  of  the  same  rivers^  which  are  then  a  sort  of  ports  or  havens; 
such  as  are  the  ports  of  London  and  Gloacester,  though  they  lie  at  a  great 
distance  from  the  sea.  But,  as  this  court  proceeded  without  jury,  in  a  method 
much  conformed  to  the  civil  law,  the  exercise  of  a  criminal  jurisdiction  there 
was  contrary  to  the  genius  of  the  law  of  England,  inasmuch  as  a  man  might  be 
there  deprived  of  his  life  by  the  opinion  of  a  single  judge,  without  the  judgment 
of  his  peers.  And  besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to  the 
caprice  of  a  single  man,  so  very  gross  offenders  might  and  did  frequently  escape 
^punishment;  for  the  rule  of  the  civil  law  is,  how  reasonably  I  shall  not  r+ofiQ 
at  present  inquire,  that  no  judgment  of  death  can  be  given  against  of-  *- 
fenders  without  proof  by  two  witnesses,  or  a  confession  of  the  fact  by  them- 
selves. This  was  always  a  great  offence  to  this  English  nation ;  and  therefore, 
in  the  eighth  year  of  Henry  vl.,  it  was  endeavoured  to  apply  a  remedy  in  parlia- 
ment, which  then  miscarried  for  want  of  the  royal  assent.  However,  by  the 
statute  28  Hen.  VIII.  c.  15,  it  was  enacted  that  these  offences  should  be  tried  by 
commissioners  of  oyer  and  terminer  under  the  king's  great  seal,  namely,  the 
admiral  or  his  deputy,  and  three  or  four  more,  (among  whom  two  common-law 
judges  are  usually  appointed ;)  the  indictment  being  first  found  by  a  grand  jury* 
of  twelve  men,  and  afterwards  tried  by  a  petty  iury :  and  that  the  course  of  pro- 
ceedings should  be  according  to  the  law  of  the  land.  This  is  now  the  only 
method  of  trying  marine  felonies  in  the  court  of  admiralty,  the  judge  of  the 
admiralty  still  presiding  therein,  as  the  lord  mayor  is  the  president  of  the  session 
of  oyer  and  terminer  in  London.* 

•The  jurisdiction  of  the  commissioners  appointed  under  the  28  Hen.  VIII.  c.  15  was 
(K>nfined  by  that  statute  to  treasons,  felonies,  robberies,  murders,  and  confederacies;  and 
therefore  the  39  Geo.  III.  c.  15  declares  that  it  is  expedient  that  other  offences  commit- 
ted on  the  seas  should  be  tried  in  the  like  manner;  and  it  enacts  that  every  offence  com- 
mitted upon  the  high  seas  shall  be  subject  to  the  same  punishment  as  if  it  had  been 
nommitted  upon  the  shore,  and  shall  be  tried  in  the  same  manner  as  the  crimes  enume- 
rated in  the  28  Hen.  Vill.  c.  15  are  directed  to  be  tried.  And  as  persons  tried  for  murder 
under  that  statute  could  not  be  found  guilty  of  manslaughter,  and  where  the  circum- 
stances made  the  crime  manslaughter  were  acquitted  entirely,  the  39  Geo.  III.  x  15  ex- 
pressly enacts  that  where  persons  tried  for  murder  or  manslaughter  committed  on  the  high 
seas  are  found  guilty  of  manslaughter  only,  they  shall  be  subject  to  the  same  punish- 
ment as  if  they  had  committed  such  manslaughter  upon  the  land. — Christian. 

The  46  Geo.  III.  c.  54  enables  the  king  to  issue  a  similar  commission  for  trying  such 
offences  in  the  same  manner  in  any  of  his  ms^esty's  islands,  plantations,  colonies,  do- 
minions, forts,  or  factories.  The  43  Geo.  III.  c.  113,  ss.  2  &  3  provides  that  any  person 
wilfully  casting  away  any  vessel,  &c.,  or  procuring  it  to  be  done,  shall  be  guilty  of  felony 
without  benefit  of  clergy,  and  shall,  if  the  offence  were  committed  on  the  high  seas,  be 
tried,  &c.  by  a  special  commission  as  directed  by  stat.  28  Hen.  VIII.  c.  15.  The  stat.  11 
k,  12  W.  III.  c.  7  contains  provisions  against  accessories  to  piracies  and  robberies  on  the 
high  seas.  Accessories  before  the  fact,  on  shore,  to  the  wilful  destruction  of  a  ship  on  the 
high  seas  were  not  triable  by  the  admiralty  jurisdiction  under  11  Geo.  I.  c.  29,  s.  7.  2 
Leach,  947.  East,  P.  C.  Addenda.  26.  Russ.  &  Ry.  C.  C.  37,  S.  C.  But  now  this  is  provided 
for  by  the  stat.  43  Geo.  III.  c.  113,  which  repeals  the  statutes  4  Geo.  I.  c.  12,  s.  3,  and  11 
Geo.  I.  c.  29,  ss.  5,  6,  &  7. 

The  28  Hen.  VIII.  c.  15  merely  altered  the  mode  of  trial  in  the  admiralty  court,  and 
its  jurisdiction  still  continues  to  rest  on  the  same  foundations  as  it  did  before  that  statute. 
Com.  Dig.  Admiralty,  E.  5.  It  is  regulated  by  the  civil  law  et  per  consuetudiues  marituu, 
/BTonnded  on  the  law  of  nations,  which  may  possibly  give  to  that  court  a  jurisdiction  with 
which  our  common  law  is  not  able  to  invest  it.  Per  Mansfield,  C.  J.,  1  Taunt.  29.  The 
statutes  28  Hen.  VIII.  c.  15,  and  39  Geo.  III.  c.  37,  do  not,  however,  take  away  any  juris- 
diction as  to  the  trial  of  offences  which  might  before  liave  been  tried  in  a  court  of  com- 
mon law;  and  therefore  an  indictment  for  a  conspiracy  on  the  high  seas  is  triable  at 
common  law,  on  proof  of  an  overt  act  on  shore,  in  the  county  where  the  venue  is  laid. 
4  East,  164.  If  a  pistol  be  fired  on  shore  which  kills  a  man  at  sea,  the  offence  is  properly 
triable  at  the  admiralty  sessions,  because  the  murder  is  in  law  committed  where  the 
death  occurs.  1  East,  P.  C.  367.  1  Leach,  388.  12  East,  246.  2  Hale,  17,  20.  But  if, 
on  the  other  hand,  a  man  be  stricken  upon  the  high  sea  and  died  upon  shore  after  the 
reflux  of  the  water,  the  admiral,  by  virtue  of  this  commission,  has  no  cognizance  of  that 
felony.  2  Hale,  17,  20.  1  Eist,  P.  C.  365,  366.  And,  it  being  doubtful  whether  it  could 
be  tried  at  common  law^  the  stat.  2  Geo.  II.  c.  21  provides  that  the  offender  may  be  io- 
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These  ^ve  courts  may  be  held  in  any  p«rt  of  the  kingdom,  and  their  jarisdic- 
tion  extends  over  crimes  that  arise  throughout  tlw  whole  of  it,  from  one  end  to 
the  other.  What  follow  are  also  of  a  general  nature,  and  universally  diffdsed 
over  the  nation,  but  yet  are  of  a  local  jurisdiction,  and  confilwd  to  particular 
districts.    Of  which  species  are,** — 

6,  7.  The  courts  of  oyer  and  terminer  and  the  general  gaol  delivery, (i)  whiek 
are  held  before  the  kind's  commissioners,  among  whom  are  usually  two  judges 
of  the  coui'ts  at  Westminster,  twice  in  every  year  in  every  county  of  the  kiug- 
dom  except  the  f9ur  northern  ones,  where  they  are  held  only  once,  and  London 
and  Middlesex,  wherein  they  are  held  eight  times.  These  were  slightly  men- 
tioned in  the  preceding  book.(/r)  We  then  observed  that  at  what  is  usually 
called  the  assizes  the  judges  sit  by  virtue  of  ^vq  several  authorities,  two  of 
*2701  "^^^ch,  the  comftiission  of  assize  and  its  attendant  jurisdiction  of  rm 
-I  *prius,  being  principally  of  a  civil  nature,  were  then  explained  at  large; 
to  which  I  shall  only  add  that  these  justices  have,  by  virtue  of  several  statutes, 
a  criminal  jurisdiction  also  in  certain  special- cases. (Z)  The  third,  which  is  the 
commission  of  the  peace,  was  also  treated  of  in  a  former  volume,(m)  when  we 
inquired  into  the  nature  and  office  of  a  justice  of  the  peace.  I  shall  only  add 
that  all  the  justices  of  the  peace  of  any  county  wherein  the  assizes  are  held  are 
bound  by  law  to  attend  them,  or  else  are  liable  to  a  fine,  in  order  to  return  re- 
cognizances, &c.,  and  to.  assist  the  judges  in  such  matters  as  lie  within  their 
knowledge  and  jurisdiction,  and  in  whicn  some  of  them  have  probably  been  con- 
cerned by  way  of  previous  examination.  But  the  fourth  authority  is  the  com- 
mission-of  oyer  9i>r\a  terminer, (n)  to  hear  and  determine  all  treasons,  felonies,  and 
misdemeanours.  This  is  directed  to  the  judges  and  several  others,  or  any  two 
of  them ;  but  the  judges  or  seijeants-at-law  only  are  of  the  qaorum,  so  that  the 
rest  cannot  act  without  the  presence  of  one  of  them.  The  words  of  the  com- 
mission are,  "to  inquire,  h^ar,  and  determine;"  so  that  by  virtue  of  this  com- 
mission they  can  only  proceed  upon  an  indictment  found  at  the  same  assises; 
for  they  must  first  inquire  by  means  of  the  grand  jury  or  inquest  before  they 
are  empowered  to  hear  and  determine  by  the  nelp  of  the  petit  jury.  Therefore 
they  have,  besides,  fifthly,  a  commission  of  general  gaol  delivery, (6)  which  em- 
powers them  to  try  and  deliver  every  prisoner  who  shall  be  in  the  gaol  when 
the  judges  arrive  at  the  circuit  town,  whenever  or  before  whomsoever  indicted, 

(<)  4  lD8t.  162, 168.   2  Hal.  P.  C.  22, 32.   2  Hawk.  P.  C.  14»  (••)  See  book  i.  pern  861. 

(•)  See  Appendix,  f  1. 


13. 
(1)  2  Hal.  P.  C.  &.    2  Hawk.  P.  0,  28. 


(*)  See  book  iU.  p.  00.  (•;  Ibid. 


dieted  in  the  county  where  the  party  died*  So  the  courts  of  common  law  have  concu^ 
rent  jurisdiction  with  the  admiralty  in  murders  committed  in  Milford  Haven  and  in  all 
other  havens,  creeks,  and  rivers  in  this  realm.  2  Leach,  1093.  1  East,  P.  C.  368.  B.  A 
R.  C.  C.  243,  S.  C.  Piratically  stealing  a  ship's  anchor  and  cable  is  a  capital  offence  by 
the  marine  laws,  and  punishable  under  the  28  Hen.  VIII.  c.  15, — the  3§  Geo.  III.  c.  37 
not  extending  to  this  case,  R.  &  R.  C.  C.  123.  The  1  Geo.  IV.  c.  91,  s.  1  provides  that 
the  crimes  ami  offences  mentioned  in  43  Geo.  III.  c.  58,  which  shall  be  committed  on 
the  high  seas,  out  of  the  body  of  any  county,  shall  be  liable  to  the  same  punishment  as 
if  committed  on  land  in  England  or  Ireland,  and  shall  be  inquired  of^  oc.  as  treasons, 
&c.  are  by  28  Hen.  VIII.     R.  &  R.  C.  C.  286.— Chitty. 

'^The  Central  Criminal  Court,  which  has  jurisdiction  to  hear  and  determine  all 
treasons,  murders,  felonies,  and  misdemeanours  committed  within  the  city  of  London  and 
the  county  of  Middlesex  and  certain  parts  of  the  counties  of  Essex,  Kent,  and  Surrey, 
and  also  all  offences  committed  on  the  high  seas  and  other  places  within  the  jurisdiction 
of  the  admiralty.  This  court  was  established  in  1834,  by  the  statute  4  &  5  W.  IV.  c  36, 
and  sits  twelve  times  (and  oftener  if  necessary)  every  year,  under  commission  of  oyer 
and  terminer  and  gaol-deliveiy.  The  judges  or  persons  named  in  the  commission 
■  consist  of  the  lord  mayor,  for  the  time-being,  of  the  city  of  London,  the  lord  diancellor, 
all  the  judges,  for  the  time-being,  of  the  courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  the  judges  of  the  Court  of  Bankruptcy,  the  judge  of  the  Admiralty,  the 
Dean  of  the  Arches,  the  aldermen  of  the  city  of  London,  the  Recorder  and  Common 
Serjeant  of  the  city  of  London,  the  judge  of  the  Sherift''s  Court  of  the  city  of  London, 
and  ex-chancellors  and  ex-judges  of  the  superior  courts ;  but  in  practice  the  trials  ars 
generally  presided  over  by  two  judges  of  the  superior  courts  (who  sit  by  rotation)  and 
the  law-officers  of  the  city  of  London. — K£RR. 
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or  for  Tvhatever  crime  committed.  It  was  antiently  the  course  to  issue  special 
writs  of  gaol  delivery  for  each  particular  prisoner,  which  were  called  the  writs 
de  bono  et  tnalo;(^p)  but,  these  being  found  inconvenient  and  oppressive,  a  general 
commission  for  all  the  prisoners  has  long  been  established  in  their  stead.  So 
that,  one  way  or  other,  the  gaols  are  in  general  cleared,  and  all  offenders  tried, 
punished,  or  delivered,  twice  in  every  year:  a  constitution  of  singular  r*27i 
use  and  *excellence."  Sometimes,  also,  upon  urgent  occasions,  the  king  •■ 
issues  a  special  or  extraordinary  commission  of  oyer  and  terminer  and  gad  delivery , 
confined  to  those  offences  which  stand  in  need  of  immediate  inquiry  and  punish- 
ment ;  upon  which  the  course  of  proceeding  is  much  the  same  as  upon  general 
and  ordinary  commissions.  Formerly  it  was  held,  in  pursuance  of  the  statutes 
8  Ric.  11.  c.  2  and  33  Hen.  YIII.  c.  4,  that  no  iudge  or  other  lawyer  could  act 
in  the  commission  of  oyer  and  terminer  or  in  that  of  gaol  delivery  within  his 
own  county  where  he  was  bom  or  inhabited,  in  like  manner  as  they  are  pro- 
hibited from  being  judges  of  assize  and  determining  civil  causes.  But  that  local 
partiality,  which  the  jealousy  of  our  ancestors  was  careful  to  prevent,  being 
judged  less  likely  to  operate  in  the  trial  of  crimes  and  misdemeanours  than  in 
matters  of  property  and  disputes  between  party  and  party,  it  was  thought  pioper, 
by  the  statute  12  Geo.  II.  c.  27,  to  allow  any  man  to  be  a  justice  of  oytr  and 
terminer  and  general  gaol  delivery  within  any  county  of  England. 

8.  The  court  of  general  quarter  sessions  of  the  peace(^)  is  a  court  that  must 
be  held  in  every  county  once  in  every  quarter  of  a  year,  which,  by  statute  2 
Hen.  V.  c.  4,  is  appointed  to  be  in  the  first  week  after  Michaelmas-day,  the  first 
week  after  the  Epiphany,  the  first  week  after  the  close  of  Easter,  and  in  the  week 
after  the  translation  of  St.  Thomas  the  martyr,  or  the  seventh  of  July."  It  is 
held  before  two  or  more  justices  of  the  peace,  one  of  which  must  be  of  the  quorum. 
The  jurisdiction  of  this  court,  by  statute  34  Bdw.  III.  c.  1,  extends  to  the  trying 

^)  2  Inst  43.  (ff)  4  Inst  170.    lHaLP.C.42.    2  Hawk.  P.  C.  82l 

^^The  3  Geo.  IV.  c.  10  enables  in  certain  cases  the  opening  and  reading  of  com- 
missions under  which  the  judges  sit  upon  their  circuit  after  the  day  appointed  for 
holding  assizes. 

Every  description  of  offence— even  high  treason — is  cognizable  under  this  commission, 
(2  Hale,  35.  Hawk.  b.  ii.  c.  6,  s.  4,  Bac.  Abr.  Court  of  Justices  of  Oyer,  &c.  B. ;)  and  the 
justices  may  proceed  upon  any  indictment  of  felony  or  trespass  found  before  other 
justices,  (2  Hale,  32.  Hawk.  b.  ii.  c.  6,  s.  2.  Bac.  Abr.  Court  of  Justices  of  Oyer,  Ac.  B. 
Cro.  C.  C.  2,)  or  may  take  an  indictment  originally  before  themselves,  (Hawk.  b.  ii.  c.  6, 
8.  3.  2  Hale,  34;)  and  they  have  power  to  discharge,  not  only  prisoners  acquitted,  bui. 
^so  Buch  against  whom,  upon  proclamation  made,  no  parties  shall  appear  to  indict  them. 
— which  cannot  be  done  either  by  justices  of  oyer  and  terminer,  or  of  the  peace.  Hawk, 
b.  ii.  o.  6,  s.  6.  2  Hale,  34.  It  is  not  imperative  on  a  commissioner  of  gaol-delivery  to 
discharge  all  the  prisoners  in  the  gaol  who  are  not  indicted ;  but  it  is  discretionary  in 
him  to  continue  on  their  commitments  such  prisoners  as  appear  to  him  committed  for 
trial,  but  the  witnesses  against  whom  did  not  appear,  having  been  bound  over  to  the 
sessions.  Russ.  &  R.  C.  C.  173.  But  it  seems  clear  from  the  words  of  the  commission 
that  these  justices  cannot  try  any  persons,  except  in  some  special  cases,  who  are  not  in 
actual  or  constructive  custody  of  the  prison  specifically  named  in  the  commission.  Hawk, 
b.  ii.  c.  6,  s.  5.  Bac.  Abr.  Court  of  Justices  of  Oyer,  Ac.  B.  But  it  is  not  necessary  that 
the  party  should  be  always  in  actual  custody ;  for  if  a  person  be  admitted  to  bail,  yet  he 
18,  in  law,  in  prison,  and  his  bail  are  his  keepers,  and  justices  of  gaol-delivery  may  take 
an  indictment  against  him,  as  well  as  if  he  were  actually  in  prison.  2  Hale,  34,  3d.  The 
commissions  of  gaol-delivery  are  the  same  on  all  the  circuits.  Unlike  the  commission 
of  oyer  and  terminer,  in  which  the  same  authority  suflfices  for  every  county,  there  is  a 
distinct  commission  to  deliver  each  particular  gaol  of  the  prisoners  under  the  care  of  it^ 
keeper. 

The  court  of  general  gaol-delivery  has  jurisdiction  to  order  that  the  proceeding  on  a 
trial  from  day  to  day  shall  not  be  published  till  all  the  trials  against  different  prisoners 
BhM  be  concluded ;  and  the  violation  of  such  orders  is  a  contempt  of  court,  punishable 
by  fine  or  imprisonment;  and  if  the  party  refuse  to  attend,  he  may  be  fined  in  his 
absence.    4  B.  &  A.  218.    11  Price,  68.— Chittf. 

"  The  Michaelmas  quarter-sessions  must  now  be  holden  in  the  first  week  after  the  llth 
October.  54  Geo.  III.  c.  84.  If  the  feast-day  fall  on  Sunday,  the  sessions  are  to  be  holden 
in  the  week  following.    2  Hale,  49. — Chitty. 
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and  determining  all  felonies  and  trespasses  whatsoever,  though  they  seldom  if 
ever  try  any  greater  oflTence  than  small  felonies  within  the  oonefit  of  clergy; 
their  commission  providing  that,  if  any  case  of  difficulty  arises,  they  shall  not 
proceed  to  judgment  but  in  the  presence  of  one  of  the  justices  of  the  court  of 
king's  bench  or  common  pleas,  or  one  of  the  judges  of  assize.  And  therefore 
♦2721  '^"^^^^'s  and  other  capital  felonies  are  usually  remitted,  for  a  *more 
■I  solemn  trial,  to  the  assizes.  They  cannot  also  try  any  new-created 
oflTence  without  express  power  given  them  by  the  statute  which  creates  it.(r) 
But  there  are  many  offences  and  particular  matters  which  by  particular  statutes 
belong  properly  to  this  jurisdiction,  and  ought  to  be  prosecuted  in  this  court; 
as  the  smaller  misdemeanours  against  the  public  or  commonwealth  not  amount- 
ing to  felony,  and  especially  oflfences  relating  to  the  game,  highways,  alehouses, 
bastard  children,  the  settlement  and  provision  of  the  poor,  vagrants,  servants' 
wages,  apprentices,  and  pojpish  recusant8.(5)  Some  of  these  are  proceeded  upon 
by  indictment,  and  others  in  a  summary  way  by  motion  and  order  thereupon; 
which  order  may  for  the  most  part,  unless  guarded  against  by  particular  statutes, 
be  removed  into  the  court  of  King's  bench  by  a  writ  of  certiorari  facias j  and  be 
there  either  quashed  or  confirmed.  The  records  or  rolls  of  the  sessions  are  com- 
mitted to  the  custody  of  a  special  officer  denominated  the  cnstos  rotulorum^  who 
is  always  a  justice  of  the  quorum;  and  among  them  of  the  quorum  (saith  Lam- 
bard)(0  a  man  for  the  most  part  especially  picked  out,  either  for  wisdom,  counte- 
nance, or  credit.  The  nomination  of  the  custos  rotulorum  (who  is  the  principal 
civil  officer  in  the  county,  as  the  lord  lieutenant  is  the  chief  in  military  command) 
is  by  the  king's  sign-manual ;  and  to  him  the  nomination  of  the  clerk  of  the 
peace  belongs,  which  office  he  is  expressly  forbidden  to  sell  for  money.(M) 

In  most  corporation-towns  there  are  quarter  sessions  kept  before  justices  of 
their  own,  within  their  respective  limits,  which  have  exactly  the  same  authority 
as  the  general  quarter  sessions  of  the  county,  except  in  a  very  few  instances: 
one  of  the  most  considerable  of  which  is  the  matter  of  appeals  from  orders  of 
removal  of  the  poor,  which,  though  they  be  from  the  orders  of  corporation-ju»- 
tices,  must  bo  to  the  sessions  of  the  county,  by  statute  8  &  9  W.  III.  c.  30.  In 
both  corporations  and  counties  at  large  there  is  sometimes  kept  a  special  or 
*273 1  ^P^^^y  session,  by  a  few  justices,  for  despatching  smaller  business  in  the 
-1  neighbourhood  between  the  times  of  the  general  sessions :  as  for  li* 
censing  alehouses,  passing  the  accounts  of  the  parish  officers,  and  the  like. 

9.  The  sheriff*8  tourhy{v)  or  rotation,  is  a  court  of  record  held  twice  eveiy 
year,  within  a  month  after  Easter  and  Michaelmas,  before  the  sheriff,  in  different 
parts  of  the  county;  being  indeed  only  the  turn  of  the  sheriff  to  keep  a  court- 
leet  in  each  respective  hundred  :(u;)  this  therefore  is  the  great  court-leet  of  the 
county,  as  the  county -court  is  the  court-baron;  for  out  of  this,  for  the  ease  of 
the  sheriff,  was  it  taken. 

10.  The  court-leet,  or  view  of  frankpledge,(x)  which  is  a  court  of  record,  held 
once  in  the  year,  and  not  oftener,(y)  within  a  particular  hundred,  lordship,  or 
manor,  before  the  steward  of  the  leet :  being  the  king's  court,  granted  by  charter 
to  the  lords  of  those  hundreds  or  manors.  Its  original  intent  was  to  view  the 
frankpledges,  that  is,  the  freemen  within  the  liberty;  who,  (we  may  rcmem- 
ber,)(2)  according  to  the  institution  of  the  great  Alfred,  were  all  mutually 
pledges  for  the  good  behaviour  of  each  other.  Besides  this,  the  preservation  oi 
the  peace,  and  the  chastisement  of  divers  minute  offences  against  the  pnhlic 
good,  are  the  objects  both  of  the  court-leet  and  the  sheriflTs  tourn;  which  hare 
exactly  the  same  jurisdiction,  one  being  only  a  larger  species  of  the  other,  ex- 
tending over  more  territory  but  not  over  more  causes.  All  freeholders  within 
the  precinct  are  obliged  to  attend  them,  and  all  persons  commorai^t  therein; 
whicn  commorancy  consists  in  usually  lying  there:  a  regulation  which  owes  its 
origin  to  the  laws  of  king  Oanate.(a)    But  persons  under  twelve  and  above  sixty 

(r)  4  Mod.  370.    8«1k.40e.    Lord  Raym.  1144.  (•)  Mirror,  o.  1,813,  Iflw 

:•)  8eo  Lanibard*!  BiremMnAa  mdA  Bora'i  Jcatiott.  (•)  4  Inrt.  261.    2  Hawk.  P  a  72. 


0  B.  Iv.  c.  3.  (V)  Mirror  c.  1, }  10. 

!•)  But.  37  Hon.  YITI.  e.  1.  1 W.  and  V.  st.  I,  e.  21.  <•)  6w  book  tU.  |n«»  UL 

If)  4 lust.  269.    2UaLP.aa0.    2  Uam^  1*. C. 66.  f )  ft'art 2, c.  12. 
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years  old,  peers,  clergymen,  women,  and  the  king's  tenants  in  aniient  demesne, 
are  exeased  from  attendance  there ;  all  others  being  bound  to  appear  upon  the 
jury,  if  required,  and  makei  their  due  presentments.  It  was  also  antiently  the 
custom  to  summon  all  the  king's  subjects,  as  they  respectively  grew  to  years  of 
discretion  and  strength,  to  *come  to  the  court-leet  and  there  take  the  |-  ^o^j 
oath  of  allegiance  to  the  king.  The  other  general  business  of  the  leet  ^ 
and  tourn  was  to  present  by  jury  all  crimes  whatsoever  that  happened  within 
their  jurisdiction;  and  not  only  to  present,  but  also  to  punish,  all  trivial  misde- 
meanours, as  all  trivial  debts  were  recoverable  in  the  court-baron  ai.d  county- 
court;  justice,  in  these  minuter  matters  of  both  kinds,  being  brought  home  to 
the  doors  of  every  man  by  our  antient  constitution.  Thus,  in  the  Gothic  con- 
stitution, the  hoereda,  which  answered  to  our  court-leet,  "de  omnibus  quidem  cog- 
noscity  non  tamen  de  omnibus  judicat"(b)  The  objects  of  their  jurisdiction  are 
therefore  unavoidably  very  numerous :  being  such  as  in  some  degree,  either  less 
or  naore,  affect  the  public  weal  or  good  governance  of  the  district  in  which  they 
arise;  from  common  nuisances,  ana  other  material  offences  against  the  king's 
peace  and  public  trade,  down  to  eaves-dropping,  waifs,  and  irregularities  in 
public  commons.  But  both  the  tourn  and  the  leet  have  been  for  a  long  time  in 
a  declining  way;  a  circumstance  owing  in  part  to  the  discharge  granted  by  the 
statute  of  Marlbridge,  52  Hen.  III.  c.  10,  to  all  prelates,  peers,  and  clergymen, 
from  their  attendance  upon  these  courts,  which  occasioned  them  to  grow  into 
disrepute.  And  hence  it  is  that  their  business  hath  for  the  most  part  gradually 
devolved  upon  the  quarter  sessions,  which  it  is  particularly  direpted  to  do  in 
some  cases  by  statute  1  Edw.  lY.  c.  2. 

11.  Th^  court  of  the  coroners(c)  is  also  a  court  of  record,  to  inquire  when  any 
one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by  what  manner  he 
came  to  his  end.  And  this  he  is  only  entitled  to  do  super  visum  corporis.^  Of 
the  coroner  and  his  office  we  treated  at  large  in  a  former  volume,((:?)  among  the 
public  officers  and  ministers  of  the  kingdom,  and  therefore  shall  not  here  repeat 
our  inquiries;  only  mentioning  his  court  by  way  of  regularity  among  tho  crimi- 
nal courts  of  the  nation. 

*12.  The  court  of  the  clerk  of  the  market{e)  is  incident  to  every  fair  r^oTfi 
and  market  in  the  kingdom,  to  punish  misdemeanours  therein,  as  a  court  ■- 
of  pie  poudre  is,  to  determine  all  disputes  relating  to  private  or  civil  property. 
The  object  of  this  jurisdiction(/)  is  principally  the  recognizance  of  weights  and 
measures,  to  try  whether  they  be  according  to  the  true  standard  thereof  or  no; 
which  standard  was  antiently  committed  to  the  custody  of  the  bishop,  who  ap- 
pointed some  clerk  under  him  to  inspect  the  abuse  of  them  more  narrowly;  and 
hence  this  officer,  though  now  usually  a  layman,  is  called  the  clerk  of  the  mar- 
ket.(^)  If  they  be  not  according  to  the  standard,  then,  besides  the  punishment 
of  the  party  by  fine,  the  weights  aud  measures  themselves  ought  to  be  burned. 
This  is  the  most  inferior  court  of  criminal  jurisdiction  in  the  kingdom :  though 
the  objects  of  its  coercion  were  esteemed  among  the  Romans  of  such  importance 
to  the  public  that  they  were  committed  to  the  care  of  some  of  their  most  digni- 
find  magistrates,  the  curule  8ediles. 

IL  There  are  a  few  other  criminal  courts  of  greater  dignity  than  many  of 
these,  but  of  a  more  confined  and  partial  jurisdiction;  extending  only  to  some 
piirticular  places  which  the  royal  favour,  confirmed  by  act  of  parliament,  has 
distirguished  by  the  privilege  of  having  peculiar  courts  of  their  own  for  the 

(»)  Sttarnh.  de  jure  Ooth.  1 1,  c.  2.  (/)  See  stat  17  Car.  U.  c.  10.  23  Oar.  II.  c.  8.    28  Car.  II 

(•)  4  lost.  271.     2  UaS.  P.  C.  63.    2  UaWk.  P.  C.  42.  e.  12. 

(')  See  book  i.  page  3ie.  (#)  Baoon  of  English  GoTt.  b.  z.  c  8. 

(«)4In8L278. 

**  The  finding  of  such  inquest  is  equivalent  to  the  finding  of  a  ^and  jury ;  and  a  woman 
tried  on  the  coroner's  inquest  for  the  murder  of  her  bastard  child  may  be  found  guilty, 
under  43  Geo.  III.  c.  58,  s.  4,  of  endeavouring  to  conceal  its  birth,  there  being  no  dis- 
tinction in  this  respect  between  the  coroner's  inquisition  and  a  bill  of  indictment  re- 
turned by  the  grand  jury,  (2  Leach,  1095.  3  Camp.  371.  Buss.  &  Ry.  C.  C.  240,  S.  C.;) 
but,  in  ordet  to  found  an  indictment  on  a  coroner's  inquest,  the  jurors,  and  not  merely 
the  coroner,  must  have  subscribed  it.    Imp.  Cor.  65. — Chitty. 
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[mnisDment  of  crimes  and  misdemeanoars  arising  within  the  bounds  of  their 
cognizance.  These,  not  being  universally  dispersed,  or  of  general  use,  as  the 
former,  but  confined  to  one  spot  as  well  as  to  a  determinate  species  of  causes, 
may  be  denominated  private  or  special  courts  of  criminal  jurisdiction. 

I  speak  not  here  of  ecclesiastical  courts,  which  punish  spiritual  sins,  rather 
than  temporal  crimes,  by  penance,  contrition,  and  excommunication,  pro  salute 
animce,  or,  which  is  looked  upon  as  equivalent  to  all  the  rest,  by  a  sum  of 
*2761  *°^^^®7  ^^  ^^®  officers  of  the  court  by  way  of  commutation  of  penance. 
■I  Of  these  we  discoursed  sufficiently  in  the  preceding  book. (A)  I  am  now 
speaking  of  such  courts  as  proceed  according  to  the  course  of  the  common  law; 
which  is  a  stranger  to  such  unaccountable  bartering  of  public  justice. 

1.  And,  first,  the  court  of  the  lord  steward^  treasurer,  or  comptroller  of  the 
king's  household{i)  was  instituted,  by  statute  3  Hen.  VII.  c.  14,  to  inquire  of 
felony  by  any  of  the  king's  sworn  servants,  in  the  check-roll  of  the  household, 
under  the  degree  of  a  lord,  in  confederating,  compassing,  conspiring,  and 
imagining  the  death  or  destruction  of  the  king  or  any  lord  or  other  of  his 
majesty's  privy  council,  or  the  lord  steward,  treasurer,  or  comptroller  of  the 
•king's  house.  The  inquiry,  and  trial  thereupon,  must  be  by  a  jury,  according 
to  the  course  of  the  common  law,  consisting  of  twelve  sad  men  (that  is,  sober 
and  discreet  persons)  of  the  king's  household. 

2.  The  court  of  the  lord  steward  of  the  king's  household,  Or  (in  his  absence)  of 
the  treasurer,  comptroller,  and  steward  of  the  marshalsea,{k)  was  erected  by 
statute  33  Eton.  VIII.  c.  12,  with  a  jurisdiction  to  inquire  of,  hear,  and  deter- 
mine all  treasons,  misprisions  of  treason,  murders,  manslaughters,  bloodshed, 
and  other  malicious  strikings,  whereby  blood  shall  be  shed  in  or  within  the 
limits  (that  is  within  two  hundred  feet  from  the  gate)  of  any  of  the  palaces 
and  houses  of  the  king,  or  any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and  a  petit  one,  as  at  common 
law,  taken  out  of  the  officers  ana  sworn  servants  of  the  king's  household.  The 
form  and  solemnity  of  the  process,  particularly  with  regard  to  the  execution  of 
the  sentence  for  cutting  off  the  hand,  which  is  part  of  the  punishment  for 
shedding  blood  in  the  king's  court,  are  very  minutely  set  forth  in  the  said  statute 
33  Hen.  VIII.,  and  the  several  offices  of  the  servants  of  the  household  in  and 
*2771    *^^^^  ®^^^  execution  are  *described,  from  the  sergeant  of  the  wood- 

J    yard,  who  furnishes  the  chopping-block,  to  the  sergeant-farrier,  who 
brings  hot  irons  to  sear  the  stump." 

3.  As  in  the  preceding  book(/)  we  mentioned  the  courts  of  the  two  uni- 
versities, or  their  chancellors'  courts,  for  the  redress  of  civil  injuries,  it  will  not 
be  improper  now  to  add  a  short  word  concerning  the  jurisdiction  of  their 
crimiiial  courts,  which  is  equally  large  and  extensive.  The  chancellor's  court 
of  Oxford  (with  which  university  the  author  hath  been  chiefly  conversant, 
tnough  probably  that  of  Cambridge  hath  also  a  similar  jurisdiction)  hath 
authoritv  to  determine  all  causes  of  property  wherein  a  privileged  -person  ia 
one  of  tne  parties,  except  only  causes  of  freehold,  and  also  all  criminal  offences 
or  misdemeanours  under  the  degree  of  treason,  felony,  or  mayhem.  The  pro- 
hibition of  meddling  with  freehold  still  continues;  but  the  trial  of  treason, 
felony,  and  mayhem,  by  a  particular  charter,  is  committed  to  the  university- 
jurisdiction  in  another  court,  namely,  the  coxirt  of  the  lord  high  steward  of  the 
university. 

For,  by  the  charter  of  7  Jun.  2  Hen.  IV.,  (confli'med,  among  the  rest,  by  the 
statute  13  Bliz.  c.  29,)  cognizance  is  granted  to  the  university  of  Oxford  of  all 
indictments  of  treasons,  insurrections,  felony,  and  mayhem  which  shall  be 
found  in  any  of  the  king's  courts  against  a  scholar  or  privileged  person;  and 

(*)  See  book  Hi.  p.  61.  (*)  Urid.   2  Hal.  P.  a  7. 

(<)  4  iMt  ISa  (I)  Seo  book  ili.  page  88. 

"The  3  Hen.  VII.  c.  14  is  wholly  repealed  by  the  9  Geo.  IV.  c.  31.  as  is  also  the  33 
Hen.  VIII.  c.  12,  part  of  s.  6  to  s.  18,  relating  to  this  subject.  The  two  courts  mentioned 
in  the  text,  may  now,  therefore,  be  considered  as  no  longer  existing.  They  had  for 
oiany  years  been  utterly  disused. — Chittt. 


&;to 


Digitized  by  VjOOQ IC 


Chap.  20.]  PUBLIC  WRONGa  277 

they  are  to  be  tried  before  the  high  steward  of  the  aniversity,  or  his  deputy, 
who  is  to  be  nominated  by  the  chancellor  of  the  university  for  the  time-being. 
But  when  his  office  is  called  forth  into  action,  such  high  steward  must  bo  ap- 
proved of  by  the  lord  high  chancellor  of  England ;  and  a  special  commission 
under  the  great  seal  is  given  to  him  and  others  to  try  the  indictment,  then 
depending,  according  to  the  law  of  the  land  and  the  privileges  of  the  said 
university.  When,  therefore,  an  indictment  is  found  *at  the  assizes,  or  p  5,^070 
elsewhere,  against  any  scholar  of  the  university,  or  other  -privileged  •- 
person,  the  vice-chancellor  may  claim  the  cognizance  of  it ;  and  ("when  claimed 
in  due  time  and  manner)  it  ought  to  be  allowed  him  by  the  juages  of  assize : 
and  then  it  comes  to  be  tried  in  the  high  steward's  court.  But  the  indictment 
must  first  be  found  by  a  grand  jury,  and  then  the  cognizance  claimed ;  for  I 
take  it  that  the  high  steward  cannot  proceed  originally  ad  inquirendum,  but 
only,  aftev  inquest  in  the  common-law  courts,  ad  audiendum  et  deterrninandum. 
Much  in  the  same  manner  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
high  steward  of  Great  Britain,  the  indictment  must  first  be  found  at  the  assizes 
or  in  the  court  of  king's  bench,  and  then  (in  consequence  of  a  writ  of  certio- 
rari) transmitted  to  be  finally  heard  and  determined  before  his  grace  the  lord 
high  steward  and  the  peers. 

when  the  cognizance  is  so  allowed,  if  the  offence  be  inter  minora  crimina,  or 
a  misdemeanour  only,  it  is  tried  in  the  chancellor's  court  by  the  ordinary  jud^. 
But  if  it  be  for  treason,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  oe 
determined  before  the  high  steward,  under  the  king's  special  commission  to  try 
the  same.  The  process  of  the  trjal  is  this.  The  high  sneriff  issues  one  precept 
to  the  sheriff  of  the  county,  who  thereupon  returns  a  panel  of  eighteen  freo- 
holders  j  and  another  precept  to  the  bedels  of  the  university,  who  thereupoti 
return  a  panel  of  eighteen  matriculated  laymen,  "  laicos  prwilegio  universitatis 
gaudentes :"  and  by  a  jury  formed  de  medietate,  half  of  freeholders  and  half  of 
matriculated  persons,  is  the  indictment  to  be  tried ;  and  that  in  the  guildhall  of 
the  city  of  Oxford.  And  if  execution  be  necessary  to  be  awarded,  in  conse- 
quence of  finding  the  party  guilty,  the  sherifi^  of  the  county  must  execute  the 
university-process ;  to  which  he  is  annually  bound  by  an  oath. 

*1  have  been  the  more  minute  in  describing  these  proceedings,  as  rt^o^Q 
there  has  happily  been  no  occasion  to  reduce  them  into  practice  for  *-  ' 
more  than  a  century  past,  nor  will  it  perhaps  ever  be  thought  advisable  to 
revive  them;  though  it  is  not  a  right  that  merely  rests  in  scriptis  or  theory,  but 
has  formerly  often  been  carried  into  execution.  There  are  many  instances — 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James  the  First,  and  two  in 
that  of  Charles  the  First — where  indictments  for  murder  have  been  challenged 
by  the  vice-chancellor  at  the  assizes,  and  afterwards  tried  before  the  high 
steward  by  iury.  The  commissions  under  the  ^reat  seal,  the  sheriff's  and 
bedel's  panels,  and  all  the  other,  proceedings  on  we  trial  of  the  several  indict- 
ments are  still  extant  in  the  archives  of  that  university.  • 


CHAPTEE  XX. 
OF  SUMMARY  CONVICTIONS. 


'^We  are  next,  according  to  the  plan  I  have  laid  down,  to  take  into  tjicoqa 
consideration  the  proceedings  in  the  courts  of  criminal  jurisdiction  in  ^ 
order  to  the  punishment  of  offences.  These  are  plain,  easy,  and  regular ;  the 
law  not  admitting  any  fictions,  as  in  civil  causes,  to  take  place  where  the  life, 
the  liberty,  and  the  safety  of  the  subject  are  more  immediately  brought  into 
jeopardy.  And  these  proceedings  are  divisible  into  two  kinds,  summary  and 
regular;  of  the  former  of  which  I  shall  briefly  speak  before  we  enter  upon  the 
latter,  which  will  {"equire  a  more  thorough  and  particular  examination. 
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By  a  summary  proceeding^  I  mean  principally  such  as  is  directed  by  seyeral 
acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  unless  in  the  case  of 
contempts)  for  the  conviction  of  offenders  and  the  inflicting  of  certain  penalties 
created  by  those  acts  of  parliament.'  In  these  there  is  no  intei-vention  of  a 
jury,  but  the  party  accused  is  acquitted  or  condemned  by  the  su£&*age  of  such 
person  only  as  the  statute  has  appointed  for  his  judge, — an  institution  designed 
professedly  for  the  greater  ease  of  the  subject  by  doing  him  speedy  justice,  and 
^2Qi  -i  by  not  harassing  the  freeholders  with  frequent  and  troublesome  attend- 
-I  ances  to  try  every  minute  '''offence.  But  it  has  of  late  been  so  iar 
extended  as,  if  a  check  be  not  timely  given,  to  threaten  the  disuse  of  our  admi- 
rable and  truly  English  trial  by  jury,  unless  only  in  capital  cases.'    For, — 

I.  Of  this  summary  nature  are  all  trials  of  offences  and  frauds  contrary  to  the 
laws  o£  the  excise  and  other  branches  of  the  reventie,  which  are  to  be  inquired 
into  and  determined  by  the  commissioners  of  the  respective  departments,  or  by 
justices  of  the  peace  in  the  country;  officers  who  are  all  of  them  appointed  and 
removable  at  the  discretion  of  the  crown.  And  though  such  convictions  are 
absolutely  necessary  for  the  due  collection  of  the  public  money,  and  are  a  species 
of  mercy  to  the  delinquents,  who  would  be  ruined  by  the  expense  and  delay  of 
frequent  prosecutions  by  action  or  indictment ;  and  though  such  has  usually 
been  the  conduct  of  the  commissioners,  as  seldom  (if  ever)  to  afford  just  ffronnds 
to  complain  of  oppression,  yet  when  we  aeain(a)  consider  the  various  and  almost 
innumerable  branches  of  this  revenue  wnich  may  be  in  their  turns  the  subjects 
of  fraud,  or  at  least  complaints  of  fraud,  and  of  course  the  objects  of  this  sum- 
mary and  arbitrarv  jurisaiction,  we  shall  And  that  the  power  of  these  officers  of 
the  crown  over  the  property  of  the  people  'is  increased  to  a  very  formidable 
height. 

II.  Another  branch  of  summary  proceedings  is  that  before  justice  of  the  peace^ 
in  order  to  inflict  divers  petty  pecuniary  mulcts  and  corporal  penalties  denounced 
by  act  of  parliament  for  many  disorderly  offences,  such  as  common  swearing, 
drunkenness,  vagrancy,  idleness,  and  a  vast  variety  of  others,  for  which  I  must 
refer  the  student  to  the  justice-books  formerly  cited,(6)  and  which  used  to  be 
formerly  punished  by  the  verdict  of  a  jury  in  the  court-leet.  This  change  in 
the  administration  of  justice  hath,  however,  had  some  mischievous  effects;  as,— 
1.  The  almost  entire  disuse  and  contempt  of  the  court-leet  and  sheriff's  toum, 
the  king's  antient  courts  of  common  law,  formerly  much  revered  and  respected. 
*2821     *^'  ^^^  burthcnsome  increase  of  the  business  of  a  justice  of  the  peace, 

■I  which  discourages  so  many  gentlemen  of  rank  and  character  from  act- 
ins  in  the  commission,  from  an  apprehension  that  the  duty  of  their  office  would 
take  up  too  much  of  that  time  which  they  are  unwilling  to  spare  from  the 
necessary  concerns  of  their  families,  the  improvement  of  their  understandings, 
and  their  engagements  in  other  services  of  the  public.  Though  if  all  gentlemen 
of  fortune  had  it  both  in  their  power  and  inclinations  to  act  in  this  capacity, 
the  business  of  a  justice  of  the  peace  would  be  more  divided  and  fall  the  leas 
heavy  upon  individuals ;  which  would  remove  what  in  the  present  scarcity  of 
magistrates  is  really  an  objection  so  formidable  that  the  country  is  greatly 

(•)  See  book  L  page  319,  Ic  (»}  Lambard  uid  Barn. 

^  As  to  Buininary  proceedings  in  general,  and  the  disposition  of  the  courts,  especially 
where  no  appeal  is  given,  to  require  a  stricter  accuracy  than  is  essential  in  other  cases 
where  there  is  a  trial  by  jury,  see  1  Stra.  67.  Burn,  J.,  tit.  Convictions.  1  East, -649, 655. 
6  M.  &  S.  206.    1  Chitty  on  Game  Laws,  189  to  223.— Chitty. 

*  As  to  convictions  in  general,  and  the  forms,  see  Paley  on  Convictions.  Boscawen  on 
Convictions.  Burn,  J.,  tit.  Convictions.  Chitty's  Gbime  Law,  vol.  i.  189  to  223,  and  vol.  iii. 
37  to  132.— Chitty. 

•  See  observations,  Bum,  J.,  tit.  Convictions.  1  East,  649.  Hence  it  has  been  ft  dec- 
trine  that  a  different  rule  of  evidence  as  to  the  strictness  of  proof  should  be  required  in 
the  case  of  proceedings  on  a  summary  information  than  in  an  action,  (see  1  East,  649;} 
but  that  doctrine  now  seems  to  have  been  properly  overruled,  (1  East,  655.  1  M.  AS. 
206 ;)  for  if  the  legislature  has  thought  fit  to  intrust  magistrates  or  other  inferior  juris- 
dictions with  the  decision  in  certain  matters,  their  proceedings  ought  to  be  goTerooi  by 
the  same  rules  of  evidence  as  affect  superior  oourtai-^*Jl1TtY. 
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obliged  to  any  gentleman  of  figure  Who  will  undertake  to  perform  that  duty 
which,  in  consequence  of  his  rank  in  life,  he  owes  more  peculiarly  to  his  country. 
However,  this  backwardness  to  act  as  magistrates,  arising  greatly  from  this 
increase  of  summary  jurisdiction,  is  productive  of,--3.  A  third  mischief,  which 
is,  that  this  trust,  when  slighted  by  gentlemen,  falls  of  course  into  the  hands  of 
those  who  are  not  so,  but  the  mere  tools  of  office.  And  then  the  extensive 
power  of  a  justice  of  the  peace,  which  even  in  the  hands  of  men  of  honour  is 
highly  formidable,  will  be  prostituted  to  mean  and  scandalous  purposes,  to  the 
low  ends  of  selfish  ambition,  avarice,  or  personal  resentment.  And  from,  these 
ill  consequences  we  may  collect  the  prudent  foresight  of  our  antient  lawgivers, 
who  suffered  neither  the  property  nor  the  punishment  of  the  subject  to  be 
determined  by  the  opinion  of  any  one  of  two  men ;  and  we  may  also  observe 
the  necessity  of  not  deviating  any  further  from  our  antient  constitution  by 
ordaining  new  penalties  to  be  inflicted  upon  summary  convictions.^ 

The  process  of  these  summary  convictions,  it  must  be  owned,  is  extremely 
speedy.  Though  the  courts  of  common  law  have  thrown  in  one  check  upon 
them  by  making  it  necessary  to  summon  the  party  accused  before  he  is  r*283 
♦condemned.  This  is  now  held  to  be  an  indispensable  requisite,(c)  though  ^ 
the  justices  long  struggled  the  point;  forgetting  that  rule  of  natural  reason  ex- 
pressed by  Seneca, — 

'^  Qui  statuit  aliquid,  parte  inaudita  altera, 
Aequum  licet  statuerit,  hand  acquu&  fuU:"^ 

(«)8alk.l81.    2  Lord  Raym.  1406. 

*  Unless  a  power  of  appeal  be  expressly  given  by  the  legislature,  there  is  no  appeal,  (6 
East,  514.  Wightw.  22.  4  M.  &  S.  421,)  as  in  proceedings  against  uncjualified  persons  in 
the  game-laws,  (8  T.  R.  218,  note  6;)  but  the  party  has  in  general  a  right  to  a  certiorari, 
to  remove  the  conviction  into  the  court  of  King's  Bench,  unless  that  right  be  expressly 
taken  away.  8  T.  R.  542.  But  though  it  seems  to  be  a  principle  that  an  appeal  ought 
to  be  preserved  in  cases  where  the  certiorari  is  taken  away,  yet  in  many  cases,  although 
there  be  no  appeal,  yet  the  certiorari  is  expressly  taken  away.  Per  Lord  Mansfield, 
Dougl.  552.  If  a  statute  authorizing  a  summary  conviction  before  a  magistrate  give  an 
appeal  to  the  sessions,  who  are  directed  to  hear  Bt,nd  finally  determine  the  matter,  this  does 
not  take  away  the  certiorari  even  after  such  an  appeal  made  and  determined ;  and  lord 
Kenyon  said,  "The  certiorari,  being  a  beneficial  writ  for  the  subject,  could  not  be  taken 
away  without  express  words,  and  he  thought  it  was  much  to  be  lamented  in  a  variety  of 
cases  that  it  was  taken  away  at  all."  8  T.  R.  542.  Where  an  appeal  is  given,  the  magis- 
trates  should  make  known  to  the  convicted  party  his  right  to  appeal,  but  if  he  decline 
appealing  they  need  not  go  on  to  inform  him  of  the  necessary  steps  to  be  taken  in  order 
to  appeal.  3  M.  A  S.  493.  Upon  an  appeal  the  magistrates  are  bound  to  receive  any 
fresh  eviden6e,  although  not  tendered  on  the  former  hearing.    3  M.  &  S.  133. 

Upon  a  certiorari  the  conviction  of  the  magistrate  is  removed  into  the  superior  court, 
but  there  is  not  (as  upon  an  appeal)  any  rehearing  of  the  evidence  or  merits;  and  the 
court  can  only  look  to  the  form  of  the  conviction  and  see  from  that  whether  or  not  the 
party  has  been  legally  convicted,  and  the  certiorari  therefore  operates  in  the  nature  of  a 
writ  of  error,  and  no  extrinsic  objection  to  the  proceedings  can  be  taken.  6  T.  R.  376. 
8  T.  B.  590.  If  therefore  the  magistrate,  in  order  to  sustain  his  conviction,  should  misstate 
the  evidence  or  other  proceeding  before  him,  the  remedy  is  by  motion  founded  on  affi- 
davits to  the  court  of  King's  Bench  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue,  requiring  the  magistrate  to  state  the  whole  of  the  evidence  adduced  before  him 
corrcotly  in  his  conviction,  pursuant  to  3  Geo.  IV.  c.  23.  4  Dowl.  k  R.  352.  If  a  magis- 
trate lyilfuUy  misstate  material  evidence  he  vrill  be  subject  to  a  criminal  information  oi 
indictment.     1  East,  186. — Chittt. 

*  "  He  who  decides  a  case  without  hearing  both  parties,  though  his  decision  may  be 
just,  is  himself  unjust;"  which  is  adopted  to  a  principle  of  law  by  Lord  Coke,  in  11  Co. 
Kep.  99.  A  summons  is  indispensably  required  in  all  penal  proceedings  of  a  summarv 
nature  by  justices  of  peace.  Rex  v«.  Dyer,  1  Salk.  181.  6  Mod.  41 ;  and  see  the  caaes  col- 
lected in  8  Mod.  154,  note(a).  It  is  declared  by  Lord  Kenyon  to  be  an  invariable  rule  of 
law,  (Rex  vs.  Benn,  6  T.  R.  198;)  and  it  is  stated  by  Mr.  Serj.  Hawkins  to  be  implied  in 
the  construction  of  all  penal  statutes.  1  Hal.  P.  C.  420.  So  jealous  is  the  law  to  enforce 
this  efjuitable  rule  that  the  neglect  of  it  by  a  justice  in  proceeding  summarily  without  a 
previous  summons  to  the  party  has  been  treated  as  a  misdemeanour,  proper  for  the  inter- 
ference of  the  court  of  Kmg's  Bench  by  information,  (Rex  w.  Venables,  2  Lord  Raym. 
1407.  Hex  vs.  Simpson,  1  Stra.  46.  Rex  vs,  Allington,  id.  678 ;)  which  has  been  granted 
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A  rule  to  which  all  municipal  laws  that  ai\)  founded  on  the  principles  of  justice 
hare  strictly  conformed:  the  Eoman  law  requiring  a  citation  at  the  least;  and 
our  common  law  never  suffering  any  fact  ^(either  civil  or  criminal)  to  be  tried 
till  it  has  previously  compelled  an  appearance  by  the  party  concerned.  After 
this  summons  tbe  magistrate;  in  summary  proceed! ngs^  may  go  on  to  examiuo 
cue  or  more  witnesses,  as  the  statute  may  require,  upon  oath;*  and  then  make 

upon  affidavits  of  tbe  fact.  Rex  vs.  Harwood,  2  Stra.  1088v  3  Burr.  1716,  176&  Bex  w. 
Constable,  7  D.  <fe.R.  663.  3  M.  C.  488.  As  this  is  a  privilege  of  common  right  which  re- 
quires no  special  piiovision  to  entitle  the  defendant  to  the  advantage  of  it,  so  it  cannot 
be  taken  away  by  any  custom.  Bex  vs.  Cambridge,  (Univei-sity,)  8  Mod.  163.  Upon  a 
sufficient  information  properly  laid,  the  magbtrates  are  bound  to  issue  a  siunmons  and 
proceed  to  a  hearing,  and  if  they  refuse  to  do  so  will  be  compelled  by  mandamus.  Rex 
vs.  Benn,  6  T.  R.  195.  The  summons  should  be  directed  to  the  party  against  whom  tbe 
charge  is  laid,  and  should  in  general  be  signed  by  the  justice  himself  by  whom  it  is  is- 
sued. Rex  vs.  Steventon,  2  JB^t,  365.  Where  a  particular  form  of  notice  is  prescribed 
by  the  act,  that 'must  be  strictly  pursued.  Rex  vs.  Croke,  Cowp.  30.  The  intention  of 
the  summons  being  to  afford  the  person  accused  the  means  of  making  his  defence,  it 
should  contain  the  substance  of  the  charge  and  fix  a  day  and  place  for  his  appearance, 
allowing  a  sufficient  time  for  the  attendance  of  himself  and  his  witnesses.  Rex  vs.  John- 
son, 1  Stra.  200.  A  summons  to  appear  immediately  upon  the  receipt  thereof  has  been 
thought  insufficient  in  one  case.  2  Burr.  681.  In  another,  an  objection  made  to  the 
summons  that  it  was  to  appear  on  the  same  day  was  only  removed  by  the  fact  of  the  de- 
fendant having  actually  appeared,  and  so  waived  any  irregularity  in  the  notice.  Rextv. 
Johnson,  1  Stra.  201.  It  is  equally  necessary  that  it  should  be  to  appear  at  a  place  ce^ 
tain :  otherwise  the  party  commits  no  default  by  not  appeai-ing ;  and  the  magistrate  cannot 
proceed  in  tbe  defendant's  absence  upon  a  summons  defective  in  these  particulars  with- 
out making  himself  liable  to  an  information.  Rex  vs.  Simpson,  1  Stra.  46.  It  has  been 
made  a  question  whether  the  service  of  the  summons  must  be  personal.  It  seems  in 
general  necessary  that  it  should  be  so,  unless  where  personal  service  is  expressly  dispensed 
with  by  statute.  Parker,  C.  J.,  was  of  that  opinion.  10  Mod.  345.  And  the  provisionfl 
specially  introduced  into  many  acts  of  parliament  to  make  a  service  at  the  dwelling- 
house  sufficient,  seem  to  justify  the  inference  that  the  law  in  other  cases  is  understood 
to  require  a  service  upon  the  person.  Where  personal  service  is  not  necessary,  leaving  a 
copy  at  the  house  is  sufficient,  (Rex  vs.  Chandler^  14  East,  268;)  and  the  delivery  maybe 
to  a  person  on  the  premises  apparently  residing  there  as  a  servant.  Id.  ibid.  These 
rules  apply,  however,  only  to  those  cases  where  the  defendant  does  not  in  fact  appear;  for 
if  he  actually  appears  and  pleads,  there  is  no  longer  any  question  upon  the  sufficiency  or 
regularity  of  the  summons.  1  Stra.  261.  Paley  on  Convictions,  2d  ed.  by  Bowhng,  21, 23. 
—Shitty. 

^  The  magistrate  has  in  general  no  authority  to  compel  the  attendance  of  witnesses  for 
the  purpose  of  a  summary  trial,  unless  where  it  is  specially  given  by  act  of  parUament 
This  in  many  cases  has  been  done;. and  in  sundry  acts  the  provision  is  accodkpanied  with 
a  penalty  on  refusal  to  attend  for  the  purpose  of  being  examined.  It  seenas  agreed  that 
the  examination  of  witnesses  must  be  upon  oath,  and  that  no  legal  conviction  can  be 
founded  upon  any  testimony  not  so  taken.  There  is  a  difference  in  the  manner  in  which 
the  acts  are  worded  in  regai'd  to  the  mode  of  examination  to  be  pursued ;  for  while  some 
acts  expressly  mention  the  testimony  of  witnesses  on  oath,  others  m  general  terms  author- 
ize the  magistrate  to  Jiear  and  determine,  or  to  convict  or  give  judgment  on  the  examnaUoti 
of  witnesses  without  noticing  the  oath.  But  such  general  expressions  seem  in  legal  con- 
struction necessarily  to  refer  to  the  only  kind  of  testimony  Known  to  the  law,  namely, 
Uiat  upon  oath.  '*For,''  says  Ballon,  "in  all  cases  wheresoever  any  man  is  authorized  to 
examine  witnesses,  such  examination  shall  be  taken  and  construed  to  be  as  the  law  will, 
i.e.  upon  oath."  Dalt.  c.  6,  s.  6;  and  see  id.  c.  115,  c.  164;  Plowd.  12,  a. ;  Lamb,  617;  ex 
parU  Aldridge,  4  D.  &  R.  83 ;  2  M.  C.  120 ;  Rex  vs.  Glossopp.  4  B.  &  A.  616 ;  Paley,  33. 
34.  Although  no  mode  of  examination  be  pointed  out  by  the  statutes  giving  jurisdic- 
tion over  the  ottence,  yet,  as  justice  requires  that  the  accused  should  be  confronted  with 
the  witnesses  against  him  and  have  an  opportunity  of  cross-exammation,  it  is  required 
by  law,  in  the  summary  mode  of  trial  now  under  consideration,  that  the  evidence  and 
depositions  should  be  taken  in  the  presence  of  the  defendant  where  he  appears.  For 
though  the  legislature,  by  a  summary  mode  of  inquiry,  intended  to  substitute  a  more  ex- 
j>editious  process  for  the  common-law  method  of  trial,  it  could  not  design  to  dispense 
with  the  rules  of  justice  as  far  as  they  are  compatible  with  the  method  adopted.  Indeed, 
it  may  be  useful  upon  this  occasion  to  notice  the  general  maxim  which  has  been  laid 
<lown  as  a  guide  to  the  conduct  of  magistrates  in  regulating  all  their  summary  proceed- 
ings, namely,  that  *'acts  of  parliament,  in  what  they  are  silent,  are  best  expounded 
&34 
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his  Conviction  of  the  offender  in  writing:  upon  which  he  usually  issues  his  war- 
rant either  to  apprehend  the  offender,  in  case  corporal  punishment  is  to  be  in- 
flicted on  him  J  or  else  to  levy  the  penalty  incurred  by  distress  and  sale  of  his 
goods.  This  is  in  general  the  method  of  summary  proceedings  before  a  justice 
or  justices  of  the  peace;  but  for  particulars  we  must  have  recourse  to  the  several 
statutes  which  create  the  offence  or  inflict  the  punishment;  and  which  usually 
chalk  out  the  method  by  which  offenders  are  to  be  convicted.^  Otherwise  they 
fall  of  course  under  the  general  rule,  and  can  only  be  convicted  by  indictment 
or  information  at  the  common  law. 

III.  To  this  head  of  summary  proceedings  may  also  be  properly  referred  the 
method,  immemorially  used  by  the  superior  courts  of  justice,  of  punishing  con- 
tempts by  attachment  J  and  the  subsequent  proceedings  thereon. 

The  contempts  that  are  thus  punished  are  either  direct,  which  openly  insult 
or  resist  the  powers  of  the  courts  or  the  persons  of  the  jadges  who  preside  there, 
or  else  are  consequential,  which  (without  such  gross  insolence  or  direct  r*284 
opposition)  *plainly  tend  to  create  a  universal  disregard  of  their  auiaor-  .  ^ 
ity.  The  principal  instances  of  either  sort  that  have  been  U8ually((i)  punish- 
able by  attachment  are  chiefly  of  the  following  kinds :  1.  Those  committed  by 
inferior  judges  and  magistrates  by  acting  unjustly,  oppressively,  or  irregularly 
in  administering  those  portions  of  justice  which  are  intrusted  to  their  distribu- 
tion, or  by  disobeying  the  king's  writs  issuing  out  of  the  superior  courts  by  pro- 
ceeding in  a  cause  after  it  is  put  a  stop  to  or  removed  by  writ  of  prohibition, 
certiorari,  error,  supersedeas,  and  the  like;  for,  as  the  king's  superior  courts  (and 
especially  the  courts  of  king's  bench)  have  a  general  superintendence  over  all 
inferior  jurisdictions,  any  corrupt  or  iniquitous  practices  of  subordinate  judges 
are  contempts  of  that  superintending  authority  whose  duty  it  is  to  keep  them 
Twithin  the  bounds  of  justice.  2.  Those  committed  by  sheriffs,  bailiffs,  gaolers, 
and  other  ofiicers  of  the  court,  by  abusing  the  process  of  the  law  or  deceiving 
the  parties;  by  any  acts  of  oppression,  extortion,  collusive  behaviour,  or  culpable 
neglect  of  duty.  3.  Those  committed  by  attorneys  and  solicitors,  who  are  also 
ofELcers  of  the  respective  courts,  by  gi^oss  instances  of  fraud  and  corruption, 
injustice  to  their  clients,  or  other  dishonest  practice;*  for  the  malpractice  of  the 

(^  2  Hawk.  p.  C.  142,  fto. 


according  to  the  use  and  reason  of  the  common  law."  Bex  vs.  Simpson,  1  Stra.  45. 
Unless,  therefore,  the  defendant  forfeits  this  advantage  by  his  wilful  absence,  he  ought 
to  he  called  upon  to  plead  before  any  evidence  is  given.  1  T.  K.  320.  And  the  witnesses 
must  be  sworn  and  examined  in  his  presence.  Rex  v*.  Vipont,  2  Burr.,  1163.  Or,  if  the 
evidence  has  been  taken  down  in  his  absence  and  is  read  over  to  him  afterwards,  the 
witness  must  at  the  same  time,  unless  the  defendant  upon  hearing  the  evidence  should 
confess  the  fact,  (Rex  vs.  Hall,  I  T.  R.  320,)  be  resworn  in  his  presence,  and  not  merely 
called  upon  to  assert  the  truth  of  his  former  testimony.  Rex  vs.  Crowther,  1  T.  R.  125. 
For  the  intent  of  the  rule  is  that  the  witness  should  be  subjected  to  the  examination  of 
the  defendant  upon  his  oath.  2  Burr.  1163;  and  see  Rex  vs.  Kiddy,  4  B.  &  R.  734;  2 
.  M-  C.  364.  This  rule  is  confirmed  rather  than  contradicted  by  those  cases  wherein  con- 
victions have  been  sustained  without  expressly  alleging  the  evidence  to  have  been  taken 
in  the  presence  of  the  defendant.  Rex  vs.  Baker,  2  stra.  1240.  Rex  vs.  Aiken,  3  Burr. 
1786.  Rex  t;^.  Kempson,  Cowp.  241.  For  it  will  be  found  that  in  all  those  cases  the  judg* 
ment  proceeded  upon  a  presumption  collected  from  the  whole  conviction  that  the  de- 
fendant was  in  fact  present  and  did  hear  the  evidence  given,  which  was  always  admitted 
to  be  necessary  to  the  regularity  of  the  magistrate's  proceedings.  Rex  vs.  Vipont,  2  Burr. 
1163  ;  and  see  Rex  vs.  Lovat,  7  T.  R.  162 ;  Rex  vs.  Thompson,  2  T.  R.  18 ;  Rex  vs.  Swal- 
low, 3  T.  R.  284;  Paley,  39,  40.— Chitty. 

7  These  act«  have  been  consolidated,  and  the  duties  of  justices  clearly  defined,  by  the 
statute  11  &  12  Vict.  c.  43,  which  provides  a  procedure  applicable  to  the  great  majority 
of  cases  in  which  a  summary  conviction  or  order  may  be  made  by  justices  of  the  peace 
out  of  sessions. — Kerr. 

•  It  is  not,  however,  usual  for  the  court  to  interfere  in  a  summary  way  against  an 
attorney  for  a  mere  breach  of  promise  where  there  is  nothing  criminal,  (2  Wils.  371 ;  and 
gee  2  Moore,  665.  1  Bingh.  102;  105 ;)  or  on  account  of  negligence  or  unskilfulness,  (4 
Biirr.  2060.  2  Bla.  Rep.  780.  1  Chitt.  Rep.  661,)  except  it  be  very  gross,  (Say,  50,  169  ;j 
nor  for  the  misconduct  of  an  attorney  indepenaently  of  his  profession     But  see  4  B.  « 

535 


Digitized  by  VjOOQ IC 


234  PUBLIC  WRONGS.  [Book  IV. 

officers  reflects  some  dishonour  on  their  employers,  and,  if  frequent  ornnpuniehed, 
creates  among  the  people  a  disgust  against  the  courts  themselves.  4.  Those 
committed  hy  jurymen  in  collateral  matters  relating  to  the  discharge  of  their 
offine,  such  as  making  default  when  summoned,  refusing  to  be  sworn  or  to  give 
any  verdict,  eating  or  drinking  without  the  leave  of  the  court,  and  especially  at 
the  cost  of  either  party,  and  other  misbehaviour  or  irregularities  of  a  similar 
kind;  but  not  in  mere  exercise  of  their  judicial  capacities,  as  by  giving  a  false 
or  erroneous  verdict.  5.  Those  committed  by  witnesses,  by  making  default  wheo 
summoned,  refusing  to  be  sworn  or  examined,  or  prevaricating  in  their  evidence 
when  sworn.  6.  Those  committed  by  parties  to  any  suit  or  proceeding  before 
*'^851  the  court,  as  by  disobedience  to  any  *rule  or  order  made  in  the  progress 
"*  J  of  a  cause,  by  non-payment  of  costs  awarded  by  the  court  upon  a  motion, 
or  by  non-observance  of  awards  duly  made  by  arbitrators  or  umpires  after  having 
entered  into  a  rule  for  submitting  to  such  determination.(6)  Indeed,  the  attach- 
ment for  most  of  this  species  of  contempts,  and  especially  for  non-payment  tf 
costs  and  non-performance  of  awards,  is  to  be  looked  upon  rather  as  a  civil  exe- 
cution for  the  benefit  of  the  injured  party,  though  carried'on  in  the  shape  of  a 
criminal  process  for  a  contempt  of  the  authority  of  the  court.*  And  therefore 
it  hath  been  held  that  such  contempts,  and  the  process  thereon,  being  properly 
the  <5ivil  remedy  of  individuals  for  a  private  injury,  are  not  released  or  affected 
by  the  general  act  of  pardon.  And  upon  a  similar  principle,  obedience  to  any 
rule  of  court  may  also,  by  statute  10  Geo.  III.  c.  50,  be  enforced  against  any 
person  having  privilege  of  parliament  by  the  pi-ocess  of  distress  infinite.  7.  Those 
committed  by  any  other  persons  under  the  degree  of  a  peer,  and  even  by  peers 
themselves,  when  enormous  and  accompanied  with  violence,  such  as  forcible 
rescous  and  the  like,(/)  or  when  they  import  a  disobedience  to  the  king's  great 
prerogative  writs  of  prohibition,  habeas  corpuSy(g)  and  the  rest."  Some  of  these 
contempts  may  arise  in  the  face  of  the  court,  as  by  rude  and  contumelious  be- 
haviour; by  obstinacy,  perverseness,  or  prevarication;  by  breach  of  the  peace, 
or  any  wilful  disturbance  whatever :  others  in  the  absence  of  the  party,  as  by 
disobeying  or  treating  with  disrespect  the  king's  writ,  or  the  rules  or  process 
of  the  court,  by  perverting  such  writ  or  process  to  the  purposes  of  private 
malice,  extortion,  or  iniustice ;  by  speaking  or  writing  contemptuously  of  the 
court  or  judges,  acting  in  their  judicial  capacity;  by  printing  false  accounts  (or 
*2861  ®^®^  ^^^®  ^^®^  without  proper  permission)  of  causes  then  depending  in 
-I  judgment ;  *and  by  any  thing,  in  short,  that  demonstrates  a  gross  want 
of  that  regard  and  respect  which,  when  once  courts  of  justice  are  deprived  of, 
theii  aothority  (so  necessary  for  the  good  order  of  the  kingdom)  is  entirely  lost 
among  the  people. 

The  process  of  attachment  for  these  and  the  like  contempts  must  necessarily 
be  as  antient  as  the  laws  themselves;  for  laws  without  a  competent  authority 
to  secure  their  administration  from  disobedience  and  contempt  would  be  vain 
and  nugatory.  A  power,  therefore,  in  the  supreme  courts  of  justice,  to  suppress 
such  contempts  by  an  immediate  attachment  of  the  offender  results  from  the 
first  principles  of  iudicial  establishments,  and  must  be  an  inseparable  attendant 
upon  every  superior  tribunal.  Accordingly,  we  find  it  actually  exercised  as 
early  as  the  annals  of  our  law  extend ;  and  though  a  ven^  learned  author(A) 
seems  inclinable  to  derive  the  process  from  the  statute  of  Westm.  2,  13  Edw.  l. 
c.  39,  (which  ordains  that  in  case  the  process  of  the  king's  courts  be  resisted  by 

(•)8eo  book  iU.  page  17.  (#)  4  Barr.  682.    Lords' Jour.  Feb.  7,  Jane  8, 1757. 

(/)  StyL  277.    2^wk.  P.  0.  162.    Cio.  Jac.  419.    Salk.         (*}  OUb.  Hist  C.  P.  ch.  3. 
686. 

A.  47.    6  B.  &  A.  898.    8  Chitt.  Rep.  58.    1  Bingh.  91.    7  Moore,  424,  437.    Tidd,  5th  ed. 
81.-- Chitty. 

•  By  the  insolvent  acts,  persons  committed  to  prison  upon  an  attachment  for  non- 
payment of  money  awarded  to  be  paid  upon  a  submission  to  an  arbitration  which  nas 
been  made  a  rule  of  court,  or  upon  an  attachment  for  not  paying  costs,  may  huve  tbc 
benejSt  of  that  statute  as  insolvent  debtors. — Chitty. 

***  But  a  peer  cannot  be  attached  for  non-payment  of  money,  pursuant  to  an  order 
of  nisi  priufl,  which  has  been  made  a  rule  of  court.    7  T.  R.  171,  4h. — Chitty. 
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the  power  of  any  ^reat  man,  the  sheriif  shall  chastise  the  resisters  hy  imprison 
ment,  "  a  qua  non  deliberentur  sine  speciali  prcecepto  domini  regis;'*  and  if  the  sheriff 
himself  be  resisted,  he  shall  certify  to  the  courts  the  names  of  the  principal 
offenders,  their  aiders,  consenters,  commanders,  and  favourers,  and  by  a  special 
writ  judicial  they  shall  be  attached  by  their  bodies  to  appear  before  the  court, 
and  if  they  be  convicted  thereof  they  shall  be  punisned  at  the  king's  pleasure, 
without  any  interfering  by  any  other  person  whatsoever,)  yet  he  afterwards 
more  justly  concludes  that  it  is  a  part  of  the  law  of  the  land,  and,  as  such,  is 
confirmed  by  the  statute  of  magna  charta. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender  may  be 
instantly  apprehended  and  imprisoned,  at  the  discretion  of  the  judge8,(0  with- 
out any  further  proof  or  examination.  But  in  matters  that  arise  at  a  distance, 
and  of  which  the  court  cannot  have  so  perfect  a  knowledge,  unless  by  the  con- 
fession of  the  party  or  the  testimony  of  others,  if  the  judges  upon  affidavit 
see  sufficient  ground  to  suspect  that  "^a  contempt  has  been  committed,  r^287 
they  either  make  a  rule  on  the  suspected  party  to  show  cause  why  an  *■ 
attachment  should  not  issue  against  himj^^*)  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issues  in  the  first  instance  ',{k\  as  it  also  does  if  no 
sufficient  cause  be  shown  to  discharge ;  and  thereupon  tne  court  confirms  and 
makes  absolute  the  original  rule.  This  process  of  attachment  is  merely  intended 
to  bring  the  party  into  court;  aud,  when  there,  he  must  either  stand  committed, 
or  put  in  bail,  in  order  to  answer  upon  oath  to  such  interrogatories  as  shall  be 
administered  to  him  for  the  better  information  of  the  court  with  respect  to  the 
circumstances  of  the  contempt.  These  interrogatories  are  in  the  nature  of  a 
charge  or  accusation,  and  must  by  the  course  of  the  court  be  exhibited  within 
the  first  four  days  ;(Z)  and  if  any  of  the  interrogatories  are  improper,  the  de 
fendant  may  refuse  to  answer  it,  and  move  the  court  to  have  it  struck  out.(m') 
If  the  party  can  clear  himself  upon  oath,  he  is  discharged,  but,  if  perjured, 
may  be  prosecuted  for  the  peijury.(n)  If  he  confesses  the  contempt,  the  court 
will  proceed  to  correct  him  by  fine  or  imprisonment,  or  both,  and  sometimes 
by  a  corporal  or  infamous  punishment.(o)  If  the  contempt  b©  of  such  nature 
that,  when  the  fact  is  once  acknowledged,  the  court  can  receive  no  furthci  in- 
formation by  interrogatories  than  it  is  already  possessed  of,  (as  in  the  case  of 
a  rescouSjXp)  the  defendant  may  be  admitted  to  make  such  simple  acknowledg- 
ment, and  receive  his  judgment  without  answering  to  any  interrogatories :" 
but  if  he  wilfully  and  obstinately  refuses  to  answer,  or  answers  in  an  evasive 
manner,  he  is  then  clearly  guilty  of  a  high  and  repeated  contempt,  to  be 
punished  at  the  discretion  of  the  court. 

It  cannot  have  escaped  the  attention  of  the  reader  that  this  method  oi 
making  the  defendant  answer  upon  oath  to  a  criminal  charge  is  not  agreeable 
to  the  genius  of  the  common  law  in  any  other  instance,(g)  "^and  seems,  p  ^ooo 
indeed,  to  have  been  derived  to  the  courts  of  king's  bench  and  com-  »■ 
mon  pleas  through  the  medium  of  the  courts  of  equity.  For  the  whole  pro 
cess  of  the  courts  of  equity,  in  the  several  stages  of  a  cause,  and  finally  to 
enforce  their  decrees,  was,  till  the  introduction  of  sequestrations,  in  the  nature 
of  a  process  bf  contempt ;  acting  only  in  personam,  and  not  in  rem.  And  there, 
after  the  party  in  contempt  has  answered  the  interrogatories,  such  his  answer 
may  be  contradicted  and  disproved  by  affidavits  of  the  adverse  party  :  whereas, 
in  the  courts  of  law,  tne  admission  of  the  party  to  purge  himself  by  oath  is 
more  &vourable  to  his  liberty,  though  perhaps  not  less  dangerous  to  his  con- 
science ;  for,  if  he  clears  himself  by  his  answers,  the  complaint  is  totally  dis- 
missed.   And,  with  regard  to  this  singular  mode  of  trial,  thus  admitted  in  this 

(<)  Btaund.  P.  0. 78,  b,  (»)  6  Mod.  78. 

m  Styl.  277.  (•)  Cro.  Car.  146. 

(*)8aik.84.    Stra.  186,  564.  (J>)  The  King  r«.  ElklDS,  H.  8  G«o.  m.  A  R. 

(<)  6  Mod.  78.  (t>  S«e  book  ill.  pp.  100, 101. 

(•)Stra.444. 

"  Although  the  defendant  acknowledges  all  the  facts  charged  against  him,  yet  it  is  the 
practice  of  the  court  to  compel  him  to  answer  interrogatories,  unless  they  are  waived  by 
the  prosecutor.   5  T.  R.  362. — Christian. 
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one  particular  instance,  I  shall  only  for  the  present  observe  that,  as  the  process 
by  attachment  in  general  appears  to  be  extremely  antient,(r)  and  has  in  more 
modern  times  been  recognised,  approved,  and  confirmed  by  several  express  acts 
of  parliament,(5)  so  the  method  of  examining  the  delinquent  himself  upon 
oath,  with  regard  to  the  contempt  alleged,  is  at  least  of  as  high  antiquit}',(^/j 
and  by  long  and  immemorial  usage  is  now  become  the  law  of  the  land. 


•CHAPTEE  XXI. 
OF  ARRESTS. 


**^891        *^^  ^^®  now  to  consider  the  regular  and  ordinary  method  of  pro- 

^     ceeding  in  the  courts  of  criminal  jurisdiction  ;  which  may  be  distributed 

under  twelve  general  heads,  following  each  other  in  a  progressive  order ;  viz., 

I.  Arrest;  2.  Commitment,  and  bail;  3.  Prosecution;  4.  Process;  5.  Ar- 
raignment, and  its  incidents;  6.  Plea,  and  issue;  7.  Trial,  and  conviction; 
8.  Clergy;    9.  Judgment,  and  its  consequences;     10.  Eeversal  of  Judgment; 

II.  Keprieve,  or  pardon;  12.  Execution; — all  of  which  will  be  discussed  in 
the  subsequent  part  of  this  book. 

First,  then,  of  an  arrest;^  which  is  the  apprehending  or  restraining  of  one's 
person,  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected  crime. 
To  this  arrest  all  persons  whatsoever  are,  without  diistinction,  equally  liable  in 
all  criminal  cases ;  but  no  man  is  to  be  arrested  unless  charged  with  such  a 
crime  as  will  at  least  justify  holding  him  to  bail  when  taken.  And,  in  general, 
an  arrest  maybe  made  four  ways:  1.  By  warrant;  2.  By  an  officer  without 
warrant;  3.  By  a  private  person  also  without  a  warrant;  4.  By  a  hue  and  cry. 
♦2901  *^'  "warrant  may  be  granted  in  extraordinary  cases  by  the  privy 
■'  council,  or  secretaries  of  state  ;(a)*  but  ordinarily  by  justices  of  the 
peace.  This  they  may  do  in  any  cases  where  they  have  a  jurisaiction  over  the 
offence,  in  order  to  compel  the  person  accused  to  appear  before  them;(6)  for  it 
would  be  absurd  to  give  them  power  to  examine  an  offender  unless  they  had  also 
a  power  to  compel  him  to  attend  and  submit  to  such  examination.  And  this  ex- 
tends undoubtedly  to  all  treasons,  felonies,  and  breaches  of  the  peace  ;*  and  also 

(r)  Year-book,  20  Hen.  VI.  c  37.    22  Bdw.  IV.  c.  29.  («)  M.  6  Bdw.  IV.  rot  76,  died  in  BMt.  Ent  268,  pL  5. 

{•)  Stat.  43  £lix.  c.  6,  2  3.    18  Car.  U.  it  2,  c  2,  |  -1.    Oft         (•>  1  Lord  Kaym.  66. 
10W.m.al6.    12  Anne,  St.  2,  0.16, 2  6.  (»)  2  Hawk.  P.  G.  84. 

^  As  to  arrests  in  criminal  cases  in  general,  see  1  Chitt.  C.  L.  2d  ed.  11  to  71.  Burn,  J., 
tit.  Arrest. 

'  Or  by  the  speaker  of  the  house  of  commons  (14  East,  1,  163)  or  house  of  lords,  (8  T. 
B.  314,)  or  by  a  judge  of  the  court  of  King's  Bench.  1  Hale,  578 ;  and  see  48  Geo.  111. 
c.  58. 

When  the  offender  is  not  likely  to  abscond  before  a  warrant  can  be  obtained,  it  is  in 
general  better  to  apprehend  him  by  a  warrant  than  for  a  private  person  or  officer  to 
arrest  him  of  his  own  accord,  because  if  the  justice  should  grant  his  warrant  erroneously, 
no  action  lies  against  the  party  obtaining  it.  3  Esp.  166, 167.  And  if  a  magistrate  exceed 
his  jurisdiction,  the  officer  who  executes  a  warrant  is  protected  fi*om  liability,  and  the 
magistrate  himself  cannot  be  sued  until  after  a  month's  notice  of  action,  during  which 
he  may  tender  amends,  (24  Geo.  II.  c.  44.  See  ante,  1  book,  354,  n.  37 ;)  and  no  action 
can  be  supported  against  the  party  procuring  the  warrant,  though  the  arrest  was  without 
cause,  unless  it  can  be  proved  that  the  warrant  was  obtained  maliciously,  1  T.  B.  535. 
3  Esp.  R.  135.— Chittt. 

» Penury  and  libels.  (4  J.  B.  Moore,  195.  1  B.  &  B.  548.  Gow.  84.  Fortesc.  37,  358, 140. 
11  St.  Tr.  30S,  316.  2  Wils.  159,  160,)  and  nuisances,  when  persisted  in,  (Ventr.  169.  1 
Mod.  76.  5  Mod.  80,  142.  6  Mod.  180,)  subject  the  offender  to  such  criminal  process. 
And  there  are  some  misdemeanours  for  which  particular  acts  of  parliament  expressly 
authorize  a  justice  of  the  peace  to  issue  his  warrant,  as  for  keeping  a  disorderly  nouse, 
(25  Geo.  II.  c.  36,  s.  6,)  or  obtaining  money  under  false  pretences.  30  Geo.  II.  c.  24.  Jn 
modern  practice,  however,  it  is  not  usual  for  a  justice  out  of  sessions  to  issue  a  warmnt 
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to  all  such  offences  as  they  have  power  to  punish  by  statute.*  Sir  Edward  Coke, 
indeed,(c)  hath  laid  it  down  that  a  justice  of  the  peace  cannot  issue  a  waiTant  to 
apprehend  a  felon  upon  bare  suspicion ;  ho,  not  even  till  an  indictment  bd 
actually  found ;  and  the  contrary  practice  is  by  other8((f)  held  to  be  grounded 
rather  upon  connivance  than  the  express  rule  of  law,  though  now  by  long  cus- 
tom established.  A  doctrine  which  would  in  most  cases  give  a  loose  to  felons 
to  escape  without  punishment;  and  therefore  Sir  Matthew  Hale  hath  com- 
ated  it  with  invincible  authority  and  strength  of  reason;  maintaining,  1. 
That  a  justice  of  the  peace  hath  power  to  issue  a  warrant  to  apprehend  a  person 
accused  of  felony,  though  not  yet  indicted  ;{e)  and  2.  That  he  may  also  issue  a 
warrant  to  apprehend  a  person  suspected  of  felony,  though  the  original  sus- 
picion b^  not  in  himself,  but  in  the  party  that  prays  his  warrant;  because  he  is 
a  competent  judge  of  the  probability  offered  to  him  of  such  suspicion.  But  in 
both  cases  it  is  fitting  to  examine  upon  oath  the  party  requiring  a  warrant,' as 
well  to  ascertain  that  there  is  a  felony  or  other  crime  actually  committed,  without 
-which  no  warrant  should  be  granted;  as  also  to  prove  the  cause  and  probability 
of  suspecting  the  party  against  whom  the  warrant  is  prayed.(/)*  This  warrant 
ought  to  be  under  the  hand  and  seal  of  the  justice,*  should  set  forth  the  time 
and  place  of  making,  and  the  cause  for  which  it  is  made,  and  should  be  .directed 
to  the  *constable  or  other  peace-officer,  (or,  it  may  be,  to  any  private  per-  r^oQl 
son  by  name,)(^y  requiring  him  to  bring  the  party  either,  generally,*  *• 
before  any  justice  of  the  peace  for  the  county,  or  only  before  the  justice  who 
granted  it;  the  warrant  in  the  latter  case  being  called  a  specfflrZ  warrant. (A) 
A  general  warrant  to  apprehend  all  persons  suspected,  without  naming  or  par- 
ticularly describing  any  person  in  special,  is  illegal  and  void  for  its  uncer- 
tainty ;(0  for  it  is  the.  duty  of  the  magistrate,  and  ought  not  to  be  left  to  tho 

(•)  4  Intt.  178.  (*)  8alk.  176. 

(«<)  ^  Hawk.  P.  C.  84.  f»j  2  Hnwk.  P.  C.  M. 

(•)  2  Hal.  P.  C.  108.  («>  1  Ual.  P.  C.  580.    2  Hawk.  P.  C.  82. 

(Or 


/)  Ibid.  110. 


for  a  libel  on  a  private  individual,  or  for  perjury, — though  where  an  illegal  publication  is 
manifestly  dangerous  in  its  tendency  to  the  public  interests  they  will  exercise  that  dis- 
cretion with  which  long  practice  has  invested  them.  4  J.  B.  Moore,  195.  1  B.  &  B.  548. 
Gow.  84.  This  also  they  will  always  do  on  the  commission  of  any  misdemeanour  which 
involves  an  attempt  to  perpetrate  a  felony ;  and,  when  assembled  in  session,  they  may 
i^sue  a  warrant  against  a  party  suspected  of  perjury,  even  though  he  has  not  been 
indicted. — Chitty. 

*  Where  a  statute  gives  a  justice  jurisdiction  over  an  oflfence,  it  impliedly  gives  him 
power  to  apprehend  any  person  charged  with  such  offence,  and  especially  after  a  party 
has  neglebted  a  summons.  2  Bingh.  63.  Hawk.  b.  ii.  c.  13,  s.  15.  12  Kep.  131,  b.  10 
Mod.  248.— Chitty. 

*  The  power  to  grant  such  warrants  is  now  regulated,  by  statute  11  &  12  Vict.  c.  42, 
•*  to  facilitate  the  performance  of  the  duties  of  justices  of  the  peace  oUt  of  sessions  within 
England  and  Wales  with  respect  to  persons  charged  with  indictable  offences,"  consoli- 
'dating  and  amending  previous  statutes. — Stewart. 

•  But  it  seems  sufficient  if  it  be  in  writing  and  signed  by  him,  unless  a  seal  is  expressly 
required  by  a  particular  act  of  parliament.    Willes'  Rep.  411.    Bull.  N.  P.  C.  83.-Cuitty, 

^  It  had  recently  been  decided  that  warrants  may  be  directed  to  officers  either  by  their 
pfitrticular  names,  or  by  the  description  of  their  office ;  and  that,  in  the  first  case,  the 
otficer  may  execute  the  warrant  anywhere  within  the  jurisdiction  of  the  magistrate  who 
issued  it ;  in  the  latter  case,  not  beyond  the  precincts  of  his  office.  And  where  a  warrant 
of  a  magistrate  was  directed  *'To  the  constables  of  W.  and  to  all  other  his  majesty's 
officers,"  it  was  held  that  the  constables  of  W.  (their  names  not  being  inserted  in  the 
warrant)  could  not  execute  it  out  of  the  district.  1  Bar.  &  Cres.  288.  2  D.  &  R.  444.  If 
an  act  of  parliament  direct  that  a  justice  shall  grant  a  warrant,  and  do  not  state  to 
whom  it  shall  be  directed,  it  must  be  directed  to  the  constable,  and  not  to  the  sheriff, 
unless  such  power  be  given  by  the  act.  2  Ld.  Raym.  1192.  2  Salk.  381 ;  sed  vid.  1  H. 
Bla-  15,  notis.  These  distinctions  tfre  now  rendered  immaterial  by  the  5  Geo.  IV.  c.  18, 
8.  6,  whereby  the  constable  or  any  other  peace-officer  of  any  parish  or  place  may  execute 
any  warrant  within  the  magistrate's  jurisdiction,  whether  the  warrant  be  addressed  to 
him  by  name  or  not,  or  whether  he  be  a  constable  or  peace-officer,  &c.  of  the  place  in 
which  he  exeoutes  the  warrant. — Chitty. 

•  The  warrant  need  not  state  the  time  when  the  party  is  to  be  brought  before  the 
magistrate  for  examination.    Fort.  143.    8  T.  R.  110.--Chitty. 
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officer,  to  judge  of  the  ground  of  suspicion.  And  a  warrant  to  apprehend  all 
persons  guilty  of  a  crime  therein  specified  is  no  legal  warrant ;  for  the  point 
upon  which  its  authority  rests  is  a  fact  to  be  decided  on  a  subsequent  trial, 
namely,  whether  the  person  apprehended  thereupon  be  really  guilty  or  not* 
It  is  thierefore,  in  fact,  no  warrant  at  all,  fbr  it  will  not  justify  the  ofiicer  who 
acts  under  itj(A')  whereas  a  warrant  properly  penned  (even  though  the  magis- 
trate who  issues  it  should  exceed  his  jurisdiction)  will,  by  statute  24  Geo.  il 
c.  44,  at  all  events  indemnify  the  officer  who  executes  the  aame  ministerially. 
And  when  a  warrant  is  received  by  the  officer  he  is  bound  to  execute  it  so  fai 
as  the  purisdiction  of  the  magistrate  and  himself  extends.  A  warrant  from 
the  chief  or  other  justice  of  the  court  of  king's  bench  extends  all  over  the 
kingdom,  and  is  teste'd  or  dated  England;  not  Oxfordshire,  Berks,  or  other  par- 
ticular county.  But  the  warrant  of -a  justice  of  the  peace  in  one  county,  as 
*2Q21  Yorkshire,  must  be  backed,  that  is,  signed,  by.  a  justice  of  the  *peaee  in 
■'  another,  as  Middlesex,  before  it  can  be  executed  there.  Formerly, 
regularly  speaking,  there  ought  to  have  been  a  fresh  warrant  in  every  fresh 
county :  but  the  practice  of  backing  warrants  had  long  prevailed  without  law, 
and  was  at  last  authorized  by  statutes  23  Geo.  II.  c.  26,  and  24  Geo.  II.  c.  55. 
And  now,  by  statute  13  Geo.  III.  c.  81,  any  warrant  for  apprehending  an 
English  offender  who  may  have  escaped  into  Scotland,  and  vice  versa,  may  he 
endorsed  and  executed  by  the  local  magistrates,  and  the  offender  conveyed 
back  to  that  part  of  the  united  kingdoms  in  which  such  offence  was  oommitted.** 

(*)  A  practice  had^obtained  in  the  Bocretaries*  office  erer  except  the  ftnr  last  years  of  queen  Anne,  down  to  the  y««r 

Since  the  Restoration,  grounded  on  some  clauses  in  the  acts  1768,  when,  such  a  warrant  1)e!ng  issued  to  apprehend  t^ 

Ibr  regulating  the  press,  of  Isening  gineral  warrants  to  take  authors,  printers,  and  publishers  of  a  certain  seditions  libd. 

np  (without  naming  any  person  in  particular)  the  authors,  its  validity  was  disputed;  and  tlw  warrant  was  s4iu(lged 

printers,  or  publishers  of  such  o^scen»  or  seditious  libels  by  the  whole  court  of  King's  Bench  to  be  void  in  the  caKcf 

as  were  particularly  specified  in  the  warrant.    When  thoee  Money  w.  Leach.   Trin.  6  Qeo.  III.  B.  R.    After  which  the 

acts  expired,  in  1694,  the  same  practice  was  inadvertenUy  issuing  of  such  general  warrants  was  declarMl  illegal  bft 

continued  in  every  reign,  and  under  every  administration,  vote  of  the  house  of  commons.   Oom.  Jour.  April  22, 176(L 

•General  warrants  to  take  up  loose,  idle,  and  disorderly  people,  (3  Burr,  1766,)  and 
search-warrants,  (Hawk.  b.  ii.  c.  13,  s.  17,  n.  6,)  are  the  only  exceptions  to  this  rule.— 
Chitty. 

'®  And  now,  by  the  44  Geo.  III.  c.  92,  if  any  offender  has  escaped  from  Ireland  inw 
England  or  Scotland,  or  vice  versd,  he  may  be  apprehended  by  a  warrant  endorsed  by  & 
justice  of  the  peace  of  the  county  or  jurisdiction  within  which  the  offender  shall  be 
found ;  and  he  may  be  conveyed  to  that  part  of  the  United  Kingdom  in  which  the  war^ 
rant  issued  and  the  offence  is  charged  to  nave  been  committed.--CHRiSTiAN. 

By  the  64  Geo.  III.  c.  186,  all  warrants  issued  in  England,  Scotland,  or  Ireland  may  be 
executed  ii>  any  part  of  the  United  Kingdom.  Independently  of  this,  the  searetery  of 
state  for  Ireland  may,  by  his  warrant,  remove  a  prisoner  there  to  be  tried  in  England 
for  an  offence  committed  in  the  latter,  (3  £sp.  Bep.  178;)  and  an  English  justice  may 
commit  a  person  here  who  has  committal  an  offence  in  Ireland  preparatory  to  sending  him 
thither  for  trial.    2  Stra.  848.    4  Taunt.  34. 

With  respect  to  the  time  of  arresting  a  person.  A  person  may  be  apprehended  in  the 
night  as  well  as  the  day,  (9  Co.  66;)  and  though  the  statute  29  Car.  II.  c.  7,  s.  6  prohibits 
arrests  on  Sundays,  it  excepts  the  cases  of  treasons,  felonies,  and  breaches  of  the  peace: 
in  these  cases,  therefore,  an  arrest  may  be  made  on  that  day.  Cald.  291.  1  T.  fi.  265. 
Willes,  459. 

As  to  the  plouie  in  which  a  party  may  be  arrested.  Since  the  privileges  of  eanctmry 
and  abjuration  were  abolishea,  by  21  Jac.  I.  c.  28,  no  place  affords  protection  to  offenders 
against  the  criminal  law.  And  even  the  clergy  may,  on  a  criminal  charge,  be  arrested 
whilst  in  their  churches,  (Cro.  Jac.  321,)  though  it  is  illegal  to  arrest  them  in  any  civil 
case  whilst  in  the  church  to  perform  divine  service,  or  going  to  or  returning  from  the 
some,  on  any  day.  Bac.  Abr.  Trespass,  D.  3.  And  if  a  person  having  committed  a  felony 
in  a  foreign  country  comes  into  England,  he  may  be  arrested  here  and  conveyed  and 
given  up  to  the  magistrates  of  the  country  against  the  laws  of  which  the  offence  was  com- 
mitted.   4  Taunt.  34. 

It  may  be  here  observed  as  a  general  rule  that  if  the  warrant  be  materially  defective 
or  the  officer  exceed  his  authority  in  executing  it,  and  if  he  be  killed  in  the-attempt,  thi3 
is  only  manslaughter  in  the  party  whom  he  endeavoured  to  arrest,  (1  East,  P.  C.  310.  1 
Leach,  206.  6  T.  R.  122.  5  East,  308.  I  B.  &  C.  291 ;)  and  any  thijd  person  may  lawfully 
iiiterfere  to  prevent  an  arrest  under  it,  doing  no  more  than  is  necessary  for  that  purpose. 
6  East,  304,  308.     I  Leach,  206.--CHiTtY. 

By  6  &  7  Vict.  c.  34,  when  a  warrant  has  been  issued  for  a  supposed  offender  in  the 
640 
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2  Arrests  by  officers  without  warrant  may  be  executed^ — 1.  By  a  just  ots  of  the 
peace,  who  may  himself  apprehend,  or  cause  to  be  apprehended,  by  word  only, 
any  person  committinff  a  felony  or  breach  of  the  peace  in  his  pre8ence.(0 
2.  The  sheriff,"  and,  3.  The  coroner,  may  apprehend  any  felon  within  the  county 
without  warrant.  4.  The  constable,  of  whose  office  we  formerly  8poke,(m)  hath 
great  original  and  inherent  authority  with  regard  to  arrests.  He  may,  without 
warrant,  arrest  any  one  for  a  breach  of  the  peace  committed  in  his  view,  and 
carry  him  before  a  justice  of  the  peace.  And  in  case  of  felony  actually  com- 
loltted,  or  a  dangerous  wounding,  whereby  felony  is  likely  to  ensue,  he  may 
upon  probable  suspicion  arrest  the  felon,^'  and  for  that  purpose  is  authorized 
(as  upon  a  justice's  warrant)  to  break  open  doors,  and  even  to  kill  the  felon,  if 
he  cannot  otherwise  be  taken;  and  if  he  or  his  assistants  be  killed  in  attempt- 
ing such  arrests,  it  is  murder  in  all  concerned.(w)  5.  Watchmen,  either  those 
appointed  by  the  statute  of  Winchester,  13  Edw.  I.  c.  4,  to  keep  watch  and 
ward  in  all  towns  from  sunsetting  to  sunrising,  or  such  as  are  mere  assistants 
to  the  constable,  may  virtute  officii  arrest  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  custody  tiU  the  morning. (o)" 

(0  1  Hoi.  p.  G.  M.  (•)  See  book  Lpogo  855.  (»}  2  HaL  P.  C.  88,  80.  (*)  2  HaL  P.  G.  98. 

colonies,  and  he  escapes  into  the  United  Kingdom,  it  shall  be  lawful  for  a  secretary  of 
state  to  endorse  such  warrant.  And  a  still  more  important  power  has  been  given  by  two 
acts  passed  in  th^  same  session  of  parliament,  (6  &  7  Vict.  c.  75,  76,1  which  provides  for 
the  arrest  of  certain  offenders  who  haVe  escaped  from  France  and  tne  United  States  of 
America  into  this  country.  Under  the  former  of  these  acts,  {giving  effect  to  a  conven- 
kion  for  that  purpose,)  persons  accused  of  murder,  forgery,  or  fraudulent  bankruptcy 
\re  to  be  delivered  up  by  the  proper  authorities  in  this  country  to  the  proper  authorities 
of  France ;  and  by  the  latter,  (giving  effect  to  an  article  for  this  purpose  in  the  Washing- 
ton treaty,)  persons  charged  with  murder,  or  assault  with  intent  to  commit  murder, 
piracy,  arson,  robbery,  or  forgery,  are  to  be  delivered  up  to  the  United  States.  Corre- 
sponding laws  have  been  passed  by  the  legislatures  of  both  these  countries  for  giving  the 
same  powers  as  against  offenders  escaping  from  this  country  to  France  and  the  United 
States.  —Stewart.   See  Act  of  Congress,  12  Aug.  1848.   9  Stat,  at  Large,  302. — Sharbwood. 

"  And  the  sheriff  may  arrest  though  the  party  be  merely  suspected  of  a  capital  offence, 
(2  Hale,  87 ;)  and  if  the  sheriff  be  assaulted  in  the  execution  of  his  office  he  may  arrest 
the  offender.     1  Saund.  77.     1  Taunt.  146.— Chitty. 

'^  A  constable  may  justify  an  imprisonment  without  warrant  on  a  reasonable  charge  of 
felony  made  to  him,  although  he  afterwards  discharges  the  prisoner  without  taking  him 
before  a  magistrate,  and  although  it  turn  out  that  no  felony  was  committed  by  any  one, 
(Holt,  C.  N.  P.  418.  Cald.  291-;)  and  the  charge  need  not  specify  all  the  particulars  ne- 
ci«6ary  to  constitute  the  offence.  R.  &  R.  C.  C.  329.  In  general,  however,  a  constable 
cannot,  without  an  express  charge  or  warrant,  justify  the  arrest  of  a  supposed  offender 
upon  suspicicm  of  his  guilt  unless  some  actual  felony  has  been  committed  and  there  is 
reasonable  cause  for  the  suspicion  that  the  party  imprisoned  is  guilty,  (4  £sp.  Rep.  80. 
Holt,  C.  N.  P.  478.  Hawk.  b.  2,  c.  12,  s.  16.  2  Hale,  .92,  89,  n.  f.  Cald.  291 ;)  and  a  con- 
stable is  not  justified  in  apprehending  and  imprisoning  a  person  on  suspicion  of  having 
rect>ived  stolen  goods  on  the  mere  assertion  of  one  of  the  principal  felons.  2  Stark.  167. 
There  are,  however,  authorities  in  favour  of  an  exception  to  this  rule  in  the  case  of  night- 
walkers  and  persons  reasonably  suspected  of  felony  in  the  night.  3  Taunt.  14.  1  East, 
P.  a  303.  Hawk.  b.  2,  c.  12,  s.  20.  2  Hale,  89.  5  Edw.  III.  c.  14.  2  Inst.  52.  Bac.  Abr. 
Ut  Constable,  G.  And,  by  a  modern  act  of  parliament,  an  express  power  is  given  to  con- 
atahles  and  other  peace-officers,  when  on  duty,  to  apprehend  every  person  who  may 
reasonably  be  suspected  of  having,  or  carrying,  or  by  any  ways  conveying,  at  any  time 
;after  sunsettine  and  before  sunrising,  goods  suspected  to  be  stolen.  22  Ueo.  III.  c.  58, 
s.  3.  54  Geo.  III.  c.  57,  ss.  16,  17,  18.  And  othej  statutes  (32  Geo.  III.  c.  53,  s.  17.  51 
Otio.  III.  c.  119,  ss.  18,  24)  authorize  constables  and  other  peace-officers  to  apprehend 
evil-disposed  and  suspected  persons  and  reputed  thieves.  Thus,  by  the  32  Geo.  III.  c.  53, 
B.  17,  constables,  headboroughs,  patrols,  and  watchmen  are  empowered  to  tipprehend 
reputed  thieves  frequenting  the  streets,  highways,  and  avenues  of  public  resort,  and 
convey  them  before  a  proper  magistrate.  And  in  order  to  give  more  effect  to  the  public 
office  at  Bow  street,  the  51  Geo.  III.  c.  119,  s.  24,  and  54  Geo.  III.  c.  37,  s.  16,  17,  18,  di- 
rect two  magistrates  of  that  office  (of  whom  the  chief  magistrate  must  be  one)  to  swear 
in  men  to  act  as  constables  for  Middlesex,  Surrey,  Essex,  Kent,  and  Westminster,  and 
enable  the  persons  so  sworn  to  apprehend  offenders  against  the  peace,  both  by  night  and 
by  day,  with  all  the  powers  which  other  constables  possess. — Chitty. 
* ''  But  at  common  law  no  peace-officer  is  justified  m  taking.up  a  night-walker  unless  he 
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3.  Any  pnvate  person  (and  a  fortiori  a  peace-officer)  that  is  present  when  any 
*2<)31     ^^^^'^y  ^®  committed  is  bound  by  the  law  to  *arrest  the  felon,  on  pain  of 

^^•»  fine  and  imprisonment  if  he  escapes  through  the  negligence  of  the 
stander8-by.(jo)  And  they  may  justify  breaking  open  the  doors  upon  follow- 
ing such  felon ;  and  ff  they  kill  him,  provided  he  cannot  be  otherwise  taken,  it  is 
justifiable ;  though  if  they  are  kHUd  in  endeavouring  to  make  such  arrest  it  is 
murder.(^)  Upon  probable  suspicion,  a^so^  a  private  person  may  arrest  the 
felon  or  other  person  so  8U8pected,rr)"  but  he  camwi  justify  breaking  open 
doors  to  do  it;  and  if  either  party  kill  the  other  in  the  attemp#^  it  is  man- 
slaughter, and  no  more.(5)  It  is  no  more,  because  there  is  no  malicious  dmgB 
to  kill;  but  it  amounts  to  so  much,  because  it  would  be  of  most  pernicious  conse- 
quence if,  under  pretence  of  suspecting,  felony,  any  private  person  might  break 
open  a  house  or  kill  another,  and  also  because  such  arrest  upon  suspicion  is 
barely  permitted  by  the  law,  and  not  enjoined,  as  in  the  case  of  those  who  are 
present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  officers  and  private 
men  are  concerned,  and  that  is  upon  a  hue  and  cry  raised  upon  a  felony  com- 
mitted. A  hue,  (from  Awer,  to  shout  and  cry,)  hutesium  et  clamor,  is  the  old 
common-law  process  of  pursuing,  with  horn  and  with  voice,  all  felons,  and  such 
as  have  dangerously  grounded  another. (f)  It  is  also  mentioned  by  statute 
Westm.  1,  3  Edw.  I.  c.  9,  and  4  Edw.  I.,  de  officio  coronatoris.  But  the  principal 
statute  relative  to  this  matter  is  that  of  Winchester,  13  Edw.  I.  c.  1  and  4, 
which  directs  that  from  thenceforth  every  county  shall  be  so  well  kept,  that 
immediately  upon  robberies  and  felonies  committed,  fresh  suit  shall  be  made 
from  town  to  town  and  from  county  to  county,  and  that  hue  and  cry  shall  be 
raised  upon  tlie  felons,  and  they  that  keep  the  town  shall  follow  with  hue  and 
cry  with  all  the  town  and  the  towns  near,  and  so  hue  and  cry  shall  be  made 
from  town  to  town  until  they  be  taken  and  delivered  to  the  sheriff.  And,  that 
*294 1     ®^^^  ^^®  ^^^  ^^^^  ™^^  more  effectually  be  made,  the  ^hundred  is  bound 

J  by  the  same  statute,  cap.  8,  to  answer  for  all  robberies  therein  com- 
mitted, unless  they  take  the  felon ;  which  is  the  foundation  of  an  action  against 
the  hundred(tt)  in  case  of  any  loss  by  robbery^    By  statute  27  Eliz.  c.  13,  no 

(P)  2  Hftwk.  p.  G.  74.  (•)  a  Hal.  P.  C.  8%  88. 

(«)  2  Hal.  P.  C.  77.  (•)  Bracton,  /.  8,  tr.  2,  c.  1, 1 1.     Mirr.  c  ^  1 6. 

(r)  Stet.  30  Goo.  11.  c  24.  (»)  See  book  Ui.  page  161. 

has  committed  some  disorderly  or  suspicious  act.  Bac.  Abr.  Trespass,  D.  3.  2  Ld.  Raym. 
1301. -Shitty. 

^*  Where  a  felony  has  been  actuaUy  committed,  a  private  person  acting  with  a  good  in- 
tention, and  upon  such  information  as  amounts  to  a  reasonable  and  probable  ffround  of  sus- 
picion, is  justified  in  apprehending  without  a  warrant  the  suspected  person  in  order  to 
carry  him  before  a  magistrate.  Cald.  291.  4  Taunt.  34,  35.  Price,  626.  But  where  a 
private  person  had  delivered  another  into  the  custody  of  a  constable,  upon  a  suspicion 
which  appeared  afterwards  to  be  unfounded,  it  was  held  that  the  person  so  arrested  might 
maintain  an  action  of  trespass  for  an  assault  and  false  imprisonment  against  such  private 
person,  although  a  felony  had  been  actually  committed.    6  T.  R.  315.— Christian. 

With  respect  to  interference  and  ari-ests  in  order  to  prevent  the  commission  of  a  crime, 
any  person  may  lawfully  lay  hold  of  a  lunatic  about  to  commit  any  mischief  which,  if 
committed  by  a  sane  person,  would  constitute  a  criminal  offence,  or  any  other  person 
whom  he  shall  see  on  the  point  of  committing  a  treason  or  felony,  or  doin^  any  act  which 
will  manifestly  endanger  tne  life  or  person  of  another,  and  may  detain  him  until  it  may 
be  reasonably  presumed  that  he  has  changed  his  purpose ;  but  where  he  interferes  t6 
prevent  others  from  fighting  he  should  first  notify  his  intention  to  prevent  the  breach 
of  the  peace.  Hawk.  b.  2,  c.  12,  s.  19.  1  Hale,  589.  2  Eol.  Abr.  559,  E.  pi.  3,  n.  8.  Selw. 
3d  ed.  830.  Com.  Dig.  Pleader,  3  M.  22.  Bac.  Abr.  Trespass,  D.  3.  1  East,  P.  C.  304. 
Thus,  any  one  may  justify  breaking  and  entering  a  party's  house  and  imprisoning  him, 
to  prevent  him  from  murdering  his  wife,  who  cries  out  for  assistance.  2  B.  &  P-  260. 
Selw.  3d  ed.  830.  Bac.  Abr.  Trespass,  D.  3.  And  the  riding  in  a  body  to  quell  a  riot  is 
lawful ;  and  no  information  will  be  granted  for  small  irregularities  in  the  pursuit  of  such 
a  design.  1  Bla.  Rep.  47.  1  B.  &  P.  264,  n.  a.  1  East,  P.  C.  304.  If  a  num  be  found 
attempting  to  commit  a  felony  in  the  night,  any  one  may  apprehend  and  detain  him 
*'1I  he  be  carried  before  a  magistrate.    1  R.  &  M.  C.  C.  93.--CeiTTY. 
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hue  and  cry  is  snfficieDt  unless  made  with  both  horsemen  and  footmen.  And, 
by  statute  S  Geo.  II.  e.  16,  the  constable  or  like  officer  refusing  or  neglecting  to 
make  hue  and  cry  forfeits  5^.;  and  the  whole  vill  or  district  is  still  in  strictness 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any  felony  be  committed 
therein  and  the  felon  escapes:^*  an  institution  which  hath  long  pi'evailed  in 
many  of  the  Eastern  countries,  and  hath  in  part  been  introduced  even  i*ato  the 
Mogul  empire,  about  the  beginning  of  the  last  century,  which  is  said  to  have 
effectually  delivered  that  vast  territory  from  the  plague  of  robbers,  by  making 
in  some  places  the  villages,  in  others  the  officera  of  justice,  responsible  for  aH 
the  robberies  committed  within  their  respective  districtb.^ir)  Hue  and  cry(i:) 
may  be  raised  either  by  precept  of  a  justice  of  *hc  peace,  or  by  a  peace-officer, 
or  by  any  private  man  that  knows  of  a  felon}  The  party  raisins  it  must 
acquaint  the  constable  of  the  vili  with  all  the  cii  ;umstances  which  he  knows 
of  the  felony  and  the  person  of  the  felon,  and  thereupon  the  constable  is  to 
search  his  own  town,  and  raise  all  the  neighbouring  vills,  and  make  pursuit 
with  horse  and  foot;  and  in  the  prosecution  of  such  hue  and  cry  the  constable 
and  his  attendants  have  the  same  powers,  protection,  and  indemnification  as 
if  acting  under  a  warrant  of  a  justice  of  the  peace.  But  if  a  man  wantonly  or 
maliciously  raises  a  hue  and  cry  without  cause,  he  shall  be  poverely  punished 
aa  a  disturber  of  the  public  peace.(yj 

In  order  to  encourage  further  tne  apprehending  of  certau.  ♦Kons,  rewards 
and  immunities  are  bestowed  on  such  as  bring  them  to  justice  b^  divers  acts  of 
parliament.  The  statute  4  &  5  W.  and  M.  c.  8  enacts  that  such  as  apprehend 
a  highwayman  and  prosecute  him  to  conviction  shall  receive  a  reward  of  40Z. 
from  the  public,  to  be  paid  to  them  (or,  if  *killed  in  the  endeavour  to  r^iOQK 
take  him,  their  executors)  by  the  sheriff  of  the  county,  besides  the  horse,  »- 
furniture,  arms,  money,  and  other  goods  taken  upon  the  person  of  such  robber, 
with  a  reservation  of  the  right  of  any  person  from  whom  the  same  may  have 
been  stolen ;  to  which  the  statute  8  Geo.  II.  c.  16  superadds  101,  to  be  paid  by 
the  hundred  indemnified  by  such  taking.  By  statutes  6  &  7  W.  III.  c  17  and 
15  Geo.  II.  c.  28,  persons  apprehending  and  convicting  any  offender  against 
those  statutes  respecting  the  coinage  shall  (in  case  the  offence  be  treason  or 
felony)  receive  a  reward  of  forty  pounds,  or  ten  pounds  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  &  11  W.  III.  e.  28,  any  person 
apprehending  and  prosecuting  to  conviction  a  felon  guilty  of  burglary,  house- 
breaking, horse-stealing,  or  private  larceny  to  the  value  of  5^.  from  any  shop, 
warehouse,'  coach-house,  or  stable,  shall  be  excused  from  all  parish  offices.  And, 
by  statute  5  Anne,  c.  31,  any  person  so  apprehending  and  prosecuting  a  burglar 
or  felonious  house-breaker  (or,  if  killed  in  the  attempt,  his  executors)  shall  bu 
entitled  to  a  reward  of  40l.(z)  By  statute  6  Geo.  I.  c.  23,  persons  discovering, 
apprehending,  and  prosecuting  to  conviction  any  person  taking  reward  for  help- 
ing others  to  their  stolen  goods,  shall  be  entitled  to  forty  pounds.  By  statute 
14  Geo.  II.  c.  6,  explained  by  15  Geo.  II.  c.  84,  any  person  apprehending  and 
prosecuting  to  conviction  such  as  steal,  or  kill  with  an  intent  to  steal,  any  sheep 
or  other  cattle  specified  in  the  latter  of  the  said  acts,  shall  for  every  such  con- 
viction receive  a  reward  of  ten  pounds.  Lastly,  by  statutes  16  Geo.  II.  c.  15 
apd  8  Geo.  III.  c.  15,  peraons  discovering,  apprehending,  and  convicting  felons 
and  others  being  found  at  large  during  the  term  for  which  they  are  ordered  to 
be  transported,  shall  receive  a  reward  of  twenty  pounds.^ 

(«)  Mod.  TJn.  Hbt.  t1.  888,  tIL  160.  (•)  The  sCatatee  4  A  5  W.  and  M.  e.  8,  6  A  7  W.  HI.  o.  17, 

{•)  2  Hal.  P.  a  1U(V-1(ML  and  6  Anne,  c.  31  (together  with  3  Geo.  I.  c.  16,  g  4,  which 

(»)  1  Uawk.  P.  C.  76.  directs  the  method  of  reimbnroiog  the  sheriA)  aro  extended 

to  the  ooonty-palatlne  of  Dorham,  by  stat.  11  Oeo.  UL  o.  M. 


*•  TheBe  acts  are  all  repealed,  by  7  &  8  Geo.  IV.  c.  27. — CaiTTr. 

"•The  above  acts  are  repealed,  by  7  &  8  Geo.  IV.  c.  22,  27,  64,  and  58  (ieo.  III.  c.  70; 
•nd  costs  i^e  allowed  to  prosecutors  in  certain  cases. — Chitty. 
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CHAPTER  XXII. 

OF  COMMITMENT  AND  BAIL. 

*29G1        *When  a  delinquent  is  arrested  by  any  of  the  means  mentioned  in  the 
-*    preceding  chapter,  he  ought  regularly  to  be  carried  before  a  iustice  of 
the  peace ;'  and  how  he  is  there  to  be  treated  I  shall  next  show  under  the  second 
head  of  commitment  and  bail 

The  justice  before  whom  such  prisoner  is  brought  is  bound  immediately  to 
examine  the  circumstances  of  the  crime  alleged;*  and  to  this  end,  by  statute  2  & 
3  Ph.  and  M.  c.  10,  he  is  to  take  in  writing  the  examination  of  such  prisoner 
and  the  information  of  those  who  bring  him:*  which,  Mr.  Lambard  ob6ervee,(a) 
was  the  first  warrant  given  for  the  examination  of  a  felon  in  the  English  law. 
For,  at  the  common  law,  nemo  tenebatur  prod  ere  seipsum :  and  his  fault  was  not 
to  be  wrung  out  of  himself,  but  rather  to  be  discovered  by  other  means  and 
other  men.^    If  upon  this  inquiry  it  manifestly  appears  that  either  no  such 

(*)  Birenarch.  b.  ii.  o.  7.    See  pa«e  867. 

*  In  a  late  case,  where  it  was  stated  the  party  behaved  improperly  in  a  church,  it  was 
held  that  though  a  constable  might  be  justified  in  removing  him  from  the  church  and 
detaining  him  till  the  service  was  over,  yet  he  could  not  legally  detain  him  afterwards 
to  take  him  before  a  magistrate.    2  B.  &  G.  699. 

A  watchman  should  deliver  the  supposed  offender  over  to  a  constable,  or  take  him  before 
a  magistrate.    Dalt,  J.,  c.  104. 

A  private  person  may  do  the  same  as  a  watchman.  In  a  late  case  it  was  held  that  a 
private  person  when  he  took  a  party  endeavouring  to  commit  a  felony  might  detain  him 
m  order  to  take  him  before  a  magistrate.    1  R.  &  M.  C.  C.  93. — Chittt. 

'  A  constable  arresting  a  man  on  suspicion  of  felony  is  bound  to  take  him  before  a 
magistrate  as  soon  as  he  reasonably  can ;  and  he  has  no  right  to  detain  a  prisoner  three 
days  without  taking  him  before  a  magistrate,  in  order  that  evidence  may  be  collected  in 
support  of  a  felony  with  which  he  is  charged.  Wright  vs.  Court,  6  D.  &  £.  623.  And  see 
2  Hawk.  P.  C.  117. 

It  is  the  duty  of  the  magistrate  to  take  and  complete  the  examination  of  all  concerned, 
and  to  discharge  or  commit  the  individual'  suspected,  as  soon  as  the  nature  of  the  case 
will  admit.  Fost.  142, 143.  But  he  is  allowed  a  reasonahU  time  for  this  purpose  before  he 
makes  his  final  decisions.  It  seems  to  have  been  formerly  considered  that  the  law 
intends  three  days  to  be  'sufficient,  and  that  a  magistrate  cannot  justify  the  detainer  of  a 
party  eighteen  days  under  examination.  .  Scavage  es.  Tateham,  Cro.  £liz.  829.  1  Hale, 
P.  C.  585,  586.  2  id.  120,  121.  2  Hawk.  P.  C.  c.  16,  s.  12.  1  Chitt.  C.  L.  72.  This  point 
was  considered  in  a  very  recent  case,— Davis  vs.  Capper,  King's  Bench,  sittings  in  banc 
before  Easter  Terni,  1829.  That  was  an  action  against  a  magistrate  for  false  imprison- 
ment. The  plaintiff  had  been  brought  before  the  defendant  upon  suspicion  of  felony, 
and  was  committed  by  him  for  further  examination  for  fourteen  days.  The  court, 
without  giving  judgment  upon  the  whole  case,  .which  comprehended  other  questions, 
expressed  a  strong  opinion  that  fourteen  days  was  pot  a  reasonable  period  for  commit- 
ment for  re-examination,  and  that  a  warrant  for  such  commitment  was  bad  for  not 
setting  forth  full  and  satisfactory  reasons  for  committing  for  so  long  a  period ;  and  they 
referred  to  the  case  of  Scavage  vs.  Tateham  (Cro.  £liz.  829)  as  juatifying  that  opinion. 
Ed.  MS. — Chitty. 

*  The  prisoner's  examination  must  not  be  upon  oath :  that  of  the  witnesses  must  be. 
2  Hale,  P.  C.  52.  1  id.  585.  1  Phil.  Ev.  106.  Where  magistrates  first  took  the  examina- 
tion  of  witnesses,  not  on  oath,  in  support  of  a  conviction,  and  afterwards  swore  them  to 
the  truth  of  their  evidence,  the  court  of  King's  Bench  expressed  their  disapprobation 
of  the  practice.  Rex  vs.  Kiddy,  4  D.  &  R.  734.  The  prisoner  has  no  i-i^^  ^  ^he  assist- 
ance of  an  attorney  when  under  examination  on  a  charge  of  felony:  the  privilege,  when 
allowed,  is  entirely  a  matter  of  discretion  in  the  magistrate.  Cox  vs.  Coleridge,  2  D.  A  B. 
86.  1  B.  &  C.  37.  1  M,  C.  142.  See,  however,  an  elaborate  note  on  this  important  sub- 
*3ct,  Paley  on  Convictions,  2d  ed.  by  Dowling,  28,  et  seq.,  where  the  propriety  of  that 
decision  is  considered. — Chitty. 

*  But  the  statute  of  Philip  and  Mary  was  repealed,  by  statute  7  Geo.  IV.  c.  64,  and 
other  provisions  introduced.  And  now  the  statute  11  &  12  Vict.  c.  42,  s.  17  provides  that 
in  all  cases  where  any  person  shall  appear  or  be  brought  before  any  justice  or  iustices  of 
the  peace,  charged  tirith  any  indictable  offence,  whether  committed  in  England  or  Walee. 
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crime  was  committed  or  that  the  suspicion  entertained  of  the  pnsoner  was 
-wholly  groundless,  in  such  cases  only  it  is  lawful  totally  to  discharge  him. 
Otherwise  he  must  either  be  committed  to  prison  or  §ive  bail ;  that  is,  put  in 
securities  for  his  appearance  to  answer  the  charge  against  him.*  This  commit- 
ment, therefore,  being  only  for  safe  costody,  wherever  bail  will  answer  the  same 
intention  it  oueht  to  be  taken,  as  in  most  of  the  inferior  crimes;  but  in  r+oQT 
felonies  and  other  offences  of  a  *capital  nature  no  bail  can  be  a  security  *■ 
equivalent  to  the  actual  custody  of  the  person.  For  what  is  there  that  a  man 
may  not  be  induced  to  forfeit  to  save  his  own  life  ?  and  what  satisfaction  or 
indemnity  is  it  to  the  public  to  seize  the  effects  of  them  who  have  bailed  a 
murderer,  if  the  murderer  himself  be  suffered  to  escape  with  impunity?  Upon 
a  principle  similar  to  which  the  Athenian  magistrates,  when  they  took  a  solemn 
oath  never  to  keep  a  citizen  in  bonds  that  could  give  three  sureties  of  the  same 
quality  with  himself,  did  it  with  an  exception  to  such  as  had  embezzled  the 

Eublic  money  or  been  guilty  of  treasonable  practices.(6)  What  the  nature  of 
ail  is  hath  been  shown  in  the  preceding  book,(c)  viz.,  a  delivery  or  bailment 
of  a  person  to  his  sureties,  upon  their  giving  (together  with  himself)  sufficient 
security  for  his  appearance;  he  being  supposed  to  continue  in  their  friendly 
custody,  instead  of  going  to  gaol.  In  civil  cases  we  have  seen  that  every  de- 
fendant is  bailable ;  but  in  criminal  matters  it  is  otherwise.  Let  us  therefore 
inquire  in  what  cases  the  party  accused  ought  or  ought  not  to  be  admitted  to 
haU. 

(»)  Pott.  Antiq.  b.  L  c.  18.  («)  See  book  iU.  page  200. 

or  Upon  the  high  seas,  or  on  land  beyond  the  sea,  op  whether  such  person  appear  volun- 
tarily upon  summons,  or  have  been  apprehended  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  such  justice  or  justices,  before  he  or  they 
shall  commit  him  to  prison  for  trial  or  before  admitting  him  to  bail,  shall  in  the  presence 
of  such  accused  person,  who  is  at  liberty  to  put  questions  to  the  witnesses,  take  tne  state- 
ment on  oath  or  affirmation  of  the  witnesses  and  reduce  such  statement  to  writing.  And 
after  such  examination  is  completed,  their  depositions  are  to  be  read  over  to  the  accused, 
aud  the  justices,  or  one  of  them,  shall  say  to  him  these  words,  or  words  to  the  like  effect: 
— "  Having  heard  the  evidence,  do  you  wish  to  say  any  thing  in  answer  to  the  charge? 
You  are  not  obliged  to  say  any  thing  unless  you  aesire  to  do  so ;  but  whatever  you  say 
will  be  taken  down  in  writing,  and  may  be  given  in  evidence  against  you  upon  the 
trial.''  And  if  the  accused  then  makes  a  statement,  it  is  to  be  taken  down  accordingly. 
The  place  where  the  examination  is  taken  is  not  to  be  deemed  an  open  court,  but  such 
examination  may  be  conducted  privately;  and  (unlike  cases  of  summary  conviction)  it  is 
discretionary  with  the  justices  to  allow  the  accused  the  assistance  of  an  attorney  or 
counsel. — Stewart. 

^  lUcogmzance  to  Prosecute, — Besides  this  commitment  and  bail,  the  magistrate  should 
take  the  recognizance  of  the  prosecutor  to  appear  and  prefer  an  indictment  and  give 
evidence  at  the  next  sessions  of  the  peace,  or  general  gaol-delivery,  as  the  case  may 
require,  and  in  case  of  refusal  may  commit  him  to  gaol.  1  Hale,  586.  2  Hale,  52,  121. 
3  M.  &  S.  1.  See  further,  Bum,  J.,  Recognizance.  Williams,  J.,  Recognizance.  1  Chitt. 
C.  li.  90. 

Mecognizanee  to  give  Evidence, — When  it  appears  that  a  person  brought  before  the  magis- 
trate as  a  witness  may  probably  be  able  to  give  material  evidence  against  the  pnsoner, 
he  bas,  in  the  cases  o£  manslaughter  and  felony,  by  the  express  provisions  of  the  statutes 
1  &  2  Ph.  and  M.  c.  13,  s.  5  and  2  &  3  Ph.  and  M.  o.  10,  s.  2,  authority  to  bind  such  wit- 
ness by  reco^izance  or  obligation  to  appear  at  the  next  general  gaol-delivery,  to  give 
evidence  against  the  party  indicted ;  and  infants  and  married  women,  who  cannot  legally 
bind  themselves,  must  procure  others  to  be  bound  for  them.  And  if  the  witness  refuse 
Uh  give  such  recognizance,  the  magistrate  has  power  to  commit  him,  this  being  virtually 
included  in  his  commission,  and,  by  necessary  consequence,  upon  the  above-mentioned 
statutes.  3  M.  &  S.  1.  1  Hale,  586.  This  doctrine  was  confirmed  in  a  late  case  where  a 
niarried  woman  refused  to  enter  into  a  recognizance  for  her  appearance  at  sessions,  to 
give  evidence  against  a  felon,  and  the  magistrate  committed  her,  and  the  court  of  King's 
Bench  held  that  the  commitment  wa^  legal.  3  M.  &  S.  1.  But  a  justice  of  the  peace  is 
not  authorized  by  law  to  commit  a  witness  willing  to  enter  into  a  recognizance  for  his 
appearance  to  give  evidence  against  an  offender,  merely  because  such  witness  is  unable 
to  find  a  surety  to  join  him  in  such  recognizance,  nor  oug:ht  the  justice  to  requiro'such 
aurety :  the  party's  own  recognizance  (at  tne  peril  of  commitment)  is  all  that  ought  to  be 
required.    Per  Graham,  B.,  Bodmin  Sum.  Ass.  1817.    1  Burn,  J.,  24th  ed.  1013. — Cb-\tv. 
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And,  firat,  to  refuse  or  delay  to  bail  any  person  bailable  is  an  offence  against 
the  liberty  of  the  subject  in  any  magistrate,  by  the  common  law,(rf)  as  well  as 
by  the  statute  Westm.  1,  3  Bdw.  I.  c.  15,  and  the  habeas  corpus  act,  31  Car.  II. 
c.  2.  And,  lest  the  intention  of  the  law  should  be  frustrated  by  the  justice's 
requiring  bail  to  a  greater  amount  than  the  nature  of  the  case  demands,  it  is 
expressly  declared,  oy  statute  1  W.  and  M.  st.  2,  c.  1,  that  excessive  bail  ought 
not  to  be  required  -,  though  what  bail  should  be  called  excessive  must  be  left  to 
the  courts,  on  considering  the  circumstances  of  the  case,  to  (Jetermine.  And, 
on  the  other  hand,  if  the  magistrate  takes  insufficient  bail  he  is  liable  to  be  fined 
if  the  criminal,  doth  not  appear.(e)*  Bail  maybe  taken  either  in  court,  or  in 
some  particular  cases  by  the  sheriff,^  coroner,  or  other  magistrate,"  but  most 
:>9Qo  1  usually  by  the  justices  of  the  peace.'  Kegularly,  in  all  offences,  either 
^  against  the  common  *law  or  act  of  parliament,  that  are  below  felont*, 
the  offender  ought  to  be  admitted  to  bail,  unless  it  be  prohibited  by  some  special 
act  of  parliament.(/)  In  order,  therefore,  more  precisely  to  ascertain  what 
offences  are  bailable, — 

Let  us  next  see  who  may  not  be  admitted  to  bail,  or  what  offences  are  not 
bailable.  And  here  I  shall  not  consider  any  one  of  those  cases  in  which  bail  is 
ousted  by  statute  from  prisoners  convicted  of  particular  offences;  for  then  such 
imprisonment  without  bail  is  part  of  their  sentence  and  punishment.  But 
where  the  imprisonment  is  only  for  safe  custody  before  the  conviction,  and  not 
for  punishment  afterwards,  in  such  cases  bail  is  ousted  or  taken  away  wherever 
the  offence  is  of  a  very  enormous  nature ;  for  then  the  public  is  entitled  to  de- 
mand nothing  less  than  the  highest  security  that  can  be  given,  viz.,  the  body  of 
the  accused,  in  order  to  insure  that  justice  shall  be  done  upon  him  if  guilty. 
Such  persons  therefore,  as  the  author  of  the  Mirror  ob8erves,(y)  have  no  other 
sureties  but  the  four  walls  of  the  prison.  By  the  antient  common  law,  before(A) 
and  since(i)  the  conquest,  all  felonies  were  bailable,  till  murder  was  excepted 
by  statute;  so  that  persons  might  be  admitted  to  bail  before  conviction  almost 
in  every  case.  But  the  statute  Westm.  1,  3  Edw.  I.  c  16  takes  away  the  powei 
of  bailing  in  treason  and  in  divers  instances  of  felony.  The  statutes  23  Hen 
VI.  c.  9  and  1  &  2  P.  and  M.  c.  13  give  further  regulations  in  this  matter  ;^*  and 

(f)  2  Hawk.  P.  C.  90.  (*)  2  Inrt.  1«9. 

(•)  Tbtd.  89.  (<)  Tn  onutibus  ptacitis  de  feUmia  $nl^  aeeutahu  ptr  fUgM 

(/)3Ha1.  P.C.127.  dinnmyprmt^(twiminplaciU>dth(micid^ 

(')C.2,j|24.  outer  gtatutum  esL   Glanv.  <.  14,  e.  1. 

•  •  And  even  if  the  criminal  does  appear,  yet  if  the  bail  were  taken  corruptly  the  magis- 
trate would  continue  liable  to  an  information  or  indictment.    2  T.  R.  190. — Chitty. 

^  aS^  auoBre  if  a  sheriff  haa  this  power  ?  It  seems  not.  See  4  T.  R.  505.  2  H.  Bla.  418. 
Lamb.  15. — Chitty. 

*The  court  of  King's  Bench,  or  any  judge  thereof,  in  vacation,  may  at  their  diflcretion 
admit  persons  to  bail  in  all  cases  whatsoever,  (see  3  East,  163.  5  T.  R.  169;)  but  none 
can  claim  this  benefit  de  jure,  2  Hale,  129.  As  to  when  this  court  will  bail,  see  1  Chitt. 
C.  L.  2d  ed.  98,  99.— Ohittt. 

'  The  24  Geo.  II.  o.  55  enacts  that  where  a  warrant  has  been  backed,  and  the  .party 
accused  has  been  taken  out  of  the  county  where  the  supposed  offence  has  been  commit* 
ted,  any  justice  of  the  county  where  he  was  taken  may,  if  the  offence  be  bailable,  take 
bail ;  and  the  same  provision  is  extended  to  Ireland,  by  44  Geo.  III.  c.  92,  8.  1 ,  and  the 
45  Geo.  III.  c.  92  and  the  48  Geo.  III.  c.  58,  s.  2  enact  that  where  the  offender  escapes 
from  one  part  of  the  United  Kingdom  to  the  other  he  may  be  bailed  by  any  judge  or 
justice  of  that  part  of  the  United  Kingdom  where  he  was  apprehended,  unless  the  judg 
who  granted  the  warrant  has  written  the  words  "  not  bailable"  on  the  back  of  the 
process. — Chitty. 

"These  statutes  are  all  repealed,  by  the  7  Geo.  IV.  c.  64,  by  sect.  1  of  which  it  if 
enacted  "  that  where  any  person  shall  be  taken  on  a  charge  of  felony,  or  suspicion  of 
felony,  before  one  or  more  justice  or  justices  of  the  peace,  and  the  charge  shall  be  sup- 
ported by  poeili^re  and  credible  evidence  of  the  fact,  or  by  such  evidence  as,  if  not 
explained  or  contradicted,  shall,  in  the  opinion  of  the  justice  or  justices,  raise  a  stroDg 
presumption  of  the  guilt  of  the  person  charged,  such  person  shall  be  committed  to 
prison  by  such  justice  or  justices,  in  the  manner  thereinafter  mentioned ;  but  if  there 
phall  be  only  one  justice  present,  and  the  whole  evidence  given  before  him  shall  be  such 
fifi  neither  to  raise  a  strong  presumption  of  guilt,  nor  to  warrant  the  dismissal  of  the 
644) 
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apon  the  whole  we  may  colleet(A)  that  no  justice  of  the  peace  can  bail,  1.  Upon 
an  accusation  of  treason;  nor,  2.  Of  murder;  nor,  3.  In  case  of  manslaughter 
if  the  prisoner  be  clearly  the  slayer,  and  not  barely  suspected  to  be  so ;  or  if 
any  indictment  be  found  agaiost  him;  nor,  4.  Such  as,  being  committed  for 
felony,  have  broken  prison ;  because  it  not  only  carries  a  presumption  of  guilt, 
but  is  also  superadding  one  felony  to  another ;  5.  Persons  outlawed ;  6.  »uch 
as  have  abjured  the  realm;  7.  *Apprbver8,  of  whom  we  shall  speak  in  r+ooo 
a  subsequent  chapter,  and  persons  by  them  accused ;  8.  Persons  taken  ^ 
•with  the  mainour,  or  in  the  fact  of  felony ;  9.  Persons  charged  with  arson ;  10. 
Excommunicated  persons,  taken  by  writ  de  excommunicato  capiendo :  all  which 
are  clearly  not  admissible  to  bail  by  the  justices.  Others  are  of  a  dubious  na- 
ture, as,  11.  Thieves  openly  defamed  and  known;  12;  Persons  charged  with 
otlMT  felonies,  or  manifest  and  enormous  offences,  not  being  of  good  fame :  and 
13.  Acoefisories  to  felony,  that  labour  under  the  same  want  of  reputation 
These  seem  to  be  in  the  discretion  of  the  justices,  whether  bailable  or  not. 
The  last  class  are  such  as  must  be  bailed  upon  offering  sufficient  surety;  as,  14. 
Persons  of  good  fame  charged  with  a  bare  suspicion  of  manslaughter  or  other 
inferior  homicide ;  15.  Such  persons  bein^  charged  with  petit  larceny  or  any 
felony  not  before  specified ;  or,  16.  With  being  accessory  to  any  felony.  Lastly, 
it  is  agreed  that  the  coart(Z)  of  king's  bench  (or  any  judge(m)  thereof  in  time 
of  vacation)  may  bail  for  any  crime  whatsoever,  be  it  treason,(n)  murder»(o) 
or  &nj  other  offence,  according  to  the  drcumstances  of  the  case.  And  herein 
the  wisdom  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  commonly 
for  such  enormous  crimes  would  greatlv  tend  to  elude  the  public  justice;  and 
yet  there  are  cases  (though  they  rarely  happen)  in  which  it  would  be  hard  and 
unjust  to  confine  a  man  in  prison,  though  accused  even  of  the  greatest  offence. 
The  law  has  therefore  provided  one  court,  and  only  one,' which  has  a  discre- 
tionary power  of  bailing  in  any  case:  except  only,  even  to  this  high  jurisdict- 
tion,  and  of  course  to  alT  inferior  ones,  such  persons  as  are  committed  by  either 
bouse  of  parliament,  so  long  as  the  ^session  lasts;  or  such  as  are  com-  rutoAA 
jnitted  for  contempts  by  any  of  the  king's  superior  courts  of  justice.(|?)     *- 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cannot  find  bail, 
he  is  to  be  committed  to  the  county  gaol  by  the  mittimus  of  tne  justice,  or  war- 
rant under  his  band  and  seal,  containing  the  cause  of  his  commitment ;  there 
to  abide  till  delivered  by  due  course  of  law.(9)'^    But  this  imprisonment,  as  has 

(*)  2  Inst  ISe.    2  Hal.  P.  a  129.  (•)  Jn  amnilnis  pladHt  dt  feUmia  $dUt  aceusatus  par  plegict 

?>)  2  last.  189.    Latch.  12.   Vaugh.  157.   Oomb.  Ill,  296.  dimxUi,  prmterquam  in  pUicito  dt  hfmicidio.    Glanv. /.  14,  c. 

1  Comyna  Dig.  495.  1.    Sdmdum  tamen  quod,  in  hoc  placUo,  non  tnUt  aeeutaiut 

l»)  Skin.  6H3.    Salk.  106.    Stra.  911.    1  Comyns  Dig.  497.  per  pUffioB  dimittij  nisi  ex  regtM  potataiit  ben^lcio,    liM. 

(•)  Tn  the  rei;ni  of  queen  Elizntetb  It  was  the  ananlmoiui  c  8. 

opinion  of  the  judges  that  no  oonrt  conld  bail  upon  a  com-  (P)  Stanndf.  P.  0. 78,  b. 

Diitment  for  a  charge  of  high  treaaoo  by  any  of  the  queen*!  («)  2  Hal.  P.  C.  122. 
priry  coancO.    1  Anders.  &B, 

charge,  such  justice  shall  order  the  person  charged  to  be  detained  in  custody  until  he  or 
she  shall  be  taken  before  two  justices  at  the  least ;  and  whiere  any  person  so  taken,  or 
any  person  in  the  first  instance  taken  before  two  justices,  shall  be  charged  with  felony, 
or  on  suspicion  of  felony,  and  the  evidence  given  in  support  of  the  charge  shall  in  their 
opinion  not  be  such  as  to  raise  a  strong  presumption  of  the  guilt  of  the  person  charged 
and  to  require  his  or  her  committal,  or  such  evidence  shall  be  adduced  on  behalf  of  the 
person  charged  as  shall  in  their  opinion  weaken  the  presumption  of  his  or  her  guilt,  but 
there  shall  notwithstanding  appear  to  them  in  either  of  such  cases  to  be  sufficient  ground 
for  judicial  inquiry  into  his  or  her  guilt,  the  person  charged  shall  be  admitted  to  bail,  by 
such  two  justices,  in  the  manner  thereinafter  mentioned;  provided  always  that  nothing 
therein  contained  shall  be  construed  to  require  any  such  justice  or  justices  to  hear  evi- 
dence on  behalf  of  any  person  so  charged  unless  it  shall  appear  to  him  or  them  to  be 
meet  and  conducive  to  the  ends  of  justice  to  hear  the  8ame.--CHiTTT. 

^^  This  is  not  the  form  where  the  offence  is  bailable  and  the  party  cannot  find  bail :  in 
that  case  it  is  to  keep  the  prisoner  in  custody  **  for  want  of  sureties,  or  until  he  shall  be 
discharged  by  due  course  of  law."  And  where  the  commitment  is  in  the  nature  of 
punishment,  the  time  of  imprisonment  must  be  stated,  and  if  it  be  until  the  party  be 
discharged  by  due  course  of  law  it  will  be  bad,  (5  B.  &  A.  896 ;)  but  where  in  other 
respects  the  time  of  imprisonment  is  sufficiently  stated,  the  unnecessary  addition  of  the 
irords  *' until  he  be  discharged  by  due  course  of  law''  will  not  vitiate.    3  M.  &  S.  283 
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beeD  said,  is  only  for  safe  custody,  and  not  for  punishment :  therefore,  in  thiN 
dubious  interval  between  the  commitment  and  trial,  a  prisoner  ought  to  be 
used  with  the  utmost  humanity,  and  neither  be  loaded  with  needless  fetters,  or 
subjected  to  other  hardships  than  such  as  are  absolutely  requisite  for  the  pur- 
T)Ose  of  confinement  only;  though  what  are  so. requisite  must  too  often  be 
left  to  the  discretion  of  the  gaolers,  who  are  frequently  a  merciless  race  of  men, 
and,  by  being  conversant  in  scenes  of  misery,  steeled  against  any  tender 
sensation.  Yet  the  law  (as  formerly  held)  would  not  justify  them  in  fettering 
a  prisoner  unless  where  he  was  unruly  or  had  attempted  to  escape  ;(r)  this 
being  the  humane  language  of  our  antient  lawgivers  :(8)  *^  custodies  pasnam  sibi  com- 
misaorum  non  attgeant,  nee  eos  torqueant;  sed  qmni  scevitia  remota,  pietateque  ad- 
hibita,  judicia  debite  exequanturJ* 


CHAPTER  XXIII. 

OF.  THE  SEVERAL  MODES  OF  PROSECUTION. 

^SOl  1        *The  next  step  towards  the  punishment  of  offenders  is  their  prosecn- 
-'     tion,  or  the  manner  of  their  formal  accusation.^  And  this  is  either  upon 
a  previous  finding  of  the  fact  by  an  inquest  or  grand  jury;  or  without  such  pre- 
vious finding.  .  The  former  way  is  either  by  presentment  or  indictment. 

I.  A  pres^itment,  generally  taken,  is  a  veiy  comprehensive  term,  inclndiog 
not  only  presentments  properly  so  called,  but  also  inquisitions  of  office  and  in- 
dictments by  a  grand  jury.  A  presentment,  properly  speaking,  is  the  notice 
taken  by  a  grand  jury  of  any  onence  from  their  own  knowledge  or  obeerva- 
tion,(a)  without  any  bill  of  indictment  laid  before  them  at  the  suit  of  the  king: 
as  the  presentment  of  a  nuisance,  a  libel,  and  the  like  ]  upon  which  the  officer 
of  the  court  must  afterwards  frame  an  indictment(6)  before  the  party  presented 
can  be  put  to  answer  it.  An  inquisition  of  office  is  the  act  of  a  jury  summoned 
by  the  proper  officer  to  inquire  of  matters  relating  to  the  crown  up<Hi  evidence 
laid  before  them.  Some  of  these  are  in  themselves  convictions,  and  cannot 
afterwards  be  traversed  or  denied;  and  therefore  the  inquest,  or  inry,  ought  to 
hear  all  that  can  be  alleged  on  both  sides.  Of  this  nature  are  all  inquisitions 
of  felo  de  se;  of  flight  in  persons  accused  of  felony;  of  deodands  and  the  like;' 
and  presentments  of  petty  offences  in  the  sheriff's  toum  or  court-leet,  where- 
upon the  presiding  officer  may  set  a  fine.'  Other  inquisitions  may  be  afterwards 

(r)  2  Inst.  381.    8  Inst.  84.  (•)  Lamb.  jKrenanA.  Z.  4,  c  ft. 

(•)  net, «.  1,  c.  26.  (*j  2  Inst  7». 

And  as  to  the  form  of  the  mittimus  in  general,  see  1  Chitt.  C.  L.  109  to  116,  2d  ed.— 
— Chittt. 

^  It  may  here  be  useful  briefly  to  consider  the  time  when  the  prosecution  should  be  oom- 
menced.  The  habeas  corpus  act  provides  that  a  person  committed  for  treason  or  felony 
must  be  indicted  in  the  ensuing  term  or  sessions,  or  the  party  must  be  bailed,  unless  it 
be  shown  upon  oath  that  the  witnesses  for  the  prosecution  could  not  be  produced  at  tbe 
preceding  session.  31  Car.  II.  c.  2,  s.  7.  See,  accordingly,  2  R.  S.  737,  }  28,  Ac.  This 
regulation  applies,  however,  only  to  persons  actually  confined  upon  suspicion,  and  is 
solely  intended  to  prevent  the  protracting  of  arbitrary  imprisonment ;  so  that  it  does  not 
preclude  the  crown  from  preferring  an  indictment  at  any  distance  of  time  from  the 
actual  perpetration  of  the  offence,  unless  some  particular  statute  limits  the  time  of  prose- 
cuting. 

There  is  no  general  statute  of  limitations  applicable  to  criminal  proceedings.  2  HaleT 
158.  Lieutenant-colonel  Wall  was  tried  and  executed  for  a  murder  committed  twenty 
years  before.  And  it  has  been  repeatedly  held  that  no  length  of  time  can  legalise  a 
public  nuisance,  although  it  may  afford  an  answer  to  an  action  of  a  private  individual. 
/  East,  199 ;  ante,  167,  note  12.— Chittv. 

^  But  such  an  inquisition  Lb  now  considered  traversable.  1  Saund.  363,  note  1.  Impey'§ 
Off.  Cor.  437.— Chitty. 

*  There  is  some  inaccuracy  in  this  statement.  An  inquisition  finding  that  a  num  wtf 
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traversed  and  examined;  as  particularly  the  coroner's  *inqui8ition  of  the  r*QQ9 
death  of  a  man  when  it  finds  any  one  guilty  of  homicide;*  for  in  such  ^  " 
cases  the  offender  so  presented  must  be  arraigned  upon  this  inquisition  and 
may  dispute  the  truth  of  it;  which  brings  it  to  a  kind  of  indictment,  the  most 
usual  and  effectual  means  of  prosecution,  and  into  which  we  will  therefore  in- 
quire a  little  more  minutely. 

II.  An  indictment{c)  is  a  written  accusation  of  one  or  more  persons  of  a  crime 
or  misdemeanour^  preferred  to,  and  presented  upon  oath  by,  a  grand  iury.  To 
this  end  the  sheriff  of  every  county  is  bound  to  return  to  every  session  of  the 
peace,  and  every  commission  of  oyer  and  termineTy  and  of  general  gaol-delivery, 
twenty-four  good  and  lawful  men  of  the  county,  some  out  of  every  hundred,  to 
inquire,  present,  do,  and  execute  all  those  things  which  on  the  part  of  our  lord 
the  king  shall  then  and  there  be  commanded  them.((Q  They  ought  to  be  free- 
holders, but  to  what  amount  is  uncertain  ](e)  which  seems  to  be  casus  omissus, 
and  as  proper  to  be  supplied  by  the  legislature  as  the  qualifications  of  the  petit 
jury,  which  were  formerly  equally  vague  and  uncertain  but  are  now  settled  by 

(•)  8m  Appendix,  { 1.  (*}  2  Hal.  P.  0.  IM.  (•)  n>icL  166. 

fclo  de  se  cannot  of  course  be  traversed  by  the  individual ;  but  it  may  be  removed  into  the 
king's  bench  by  certiorari  and  then  traversed  by  the  executors  or  administrators  of  the 
deceased.  Toemes  vb.  Etherington,  1  Saund.  Rep.  363,  n.  (1),  ed.  1824.  As  to  the  flight 
of  persons  accused  of  felony,  I  am  not  aware  that  this  was  ever  made  a  substantive  matter 
of  inouiry  distinct  from  the  trial  of  the  felony  itself,  (see  poaty  387 ;)  and,  as  that  trial  could 
only  be  in  the  presence  of  the  party  accused,  it  was  then  the  regular  verdict  of  a  jury 
after  an  open  tnal,  and  not  a  case  in  point.  The  coroner,  indeed,  holding  an  inquisition 
on  the  death  of  a  person,  may  find  that  he  was  murdered  by  A.  B.  and  that  A.  B.  has 
fled  for  it;  and  the  authorities  all  agree  that  this  latter  part  of  the  finding  is  not  travers- 
able, though  it  is  observed  that  no  adequate  reason  for  this  distinction  is  to  be  found  in 
the  books.  This  nrobably  was  the  flight  which  the  author  intended  to  mention.  With 
respect  to  deodands,  there  is  no  mode,  indeed,  by  which  the  lord  of  the  franchise  can 
quarrel  with  the  finding  of  the  jury,  so  as  to  increase  the  value  they  have  affixed,  but  the 
court  will  interfere  to  diminish  that  value,  (Foster,  266;)  and  therefore  it  must  be  in- 
ferred that  the  finding  is  not  absolutely  conclusive. 

And  lastly,  as  to  presentments  of  petty  offences  in  the  town  or  leet,  lord  Mansfield  hati 
said  that  it  cannot  be  true  that  they  are  not  traversable  anywhere,  (Re:^  vs,  Roupell,  Gowp 
459 ;)  fimd  the  law  seems  to  be  that  before  the  fine  is  estreated  and  paid,  though  not  after- 
waras,  the  presentment  may  be  removed  by  certiorari  into  the  court  of  King's  Bench  and 
traversed  there.     Bex  vs.  Heaton,  2  T.  R.  184. 

Upon  the  whole,  it  may  be  laid  down  generally  that,  with  the  exception  of  flight  ou 
the  death  of  a  man,  no  finding  of  an  inquisition  can  be  conclusive  on  a  party  who  has 
had  no  opportunity  of  vindicating  his  rights  before  the  jury ;  while  there  are  cases  in 
which  a  party  who  has  voluntarily  foregone  that  right  in  one  stage  may  yet  traverse  the 
finding  in  some  future  stage.  As  when,  upon  an  inquiry  by  the  sheriff  under  a  writ  of 
extent,  the  jury  find  certain  goods  to  be  the  goods  of  A.  B.,  and  that  finding  is  returned  to 
the  court  of  Exchequer,  0.  D.,  who  claims  tne  goods,  and  might  have  done  so,  but  neg- 
lected to  do  so  before  the  sheriff,  may  yet  traverse  the  finding  in  the  court  above.-^- 

COLERIBGK. 

^  Upon  this  inquisition  the  party  accused  may  be  tried  without  the  intervention  of  tho 
grand  jury,  (2  Hale,  61.  3  Camp.  371.  2  Leach,  1095.  Buss.  &  B.  C.  C.  240,  S.  C. ;)  and 
J  An  indictment  be  found  for  the  same  offence,  and  the  defendant  be  acquitted  on  the 
one,  he  must  be  arraigned  on  the  other, — to  which  he  may,  however,  effectually  plead  hia 
former  acquittal.    2  Hale,  61. 

Ver<Ket  m  an  Action. — There  is  also  a  mode  in  which  a  party  may  be  put  on  his  trial 
without  any  written  accusation,  viz.,  the  verdict  of  a  jury  in  a  civil  cause.  2  Hale,  150. 
4  T.  R.  293.  8  Esp.  134.  Thus,  in  an  action  for  taking  away  goods,  if  the  jury  found 
that  they  were  taken  feloniously,  the  verdict  served  also  as  an  indictment.  2  Hale,  151. 
Hawk.  b.  2,  c.  15,  s.  6.  Com.  Dig.  Indictment,  C.  Bac.  Abr.  Indictment,  B.  5.  And  at 
the  present  day,  in  an  action  for  slander,  in  which  the  plaintiff  is  charged  with  a  criminal 
offence,  and  the  defendant  justifies,  if  the  jury  find  that  the  justification  is  true,  the 
plaintiff  may  be  immediately  put. upon  his  trial  for  the  crime  alleged  against  him,  with- 
out the  intervention  of  a  grand  jury.  5  T.  B.  293.  But  the  verdict  must  be  found  in 
some  court  which  has  competent  jurisdiction  over  criminal  matters,  or  otherwise  it  seems 
to  have  but  little  force.  2  Hale,  151.  Hawk.  b.  2,  c.  25,  s.  6.  An  affidavit  taken  at  ruM 
prius  on  a  trial  may  also  be  received  by  the  court  of  King's  Bench  as  the  foundation  of  a 
crinainal  information  against  another;    T.  B.  285. — CniTTr. 
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several  acts  of  parliament.  However,  they  are  usually  gentlemen  of  the  besi 
figure  ii  the  county.  As  many  as  appear  upon  this  panel  are  sworn  upon  the 
grand  jury  to  the  amount  of  twelve  at  the  least,  and  not  more  than  twenty- 
three;  that  twelve  may  be  a  majority.  Which  number,  as  well  as  the  constitu- 
tion itself,  we  find  exactly  described  so  early  as  the  laws  of  king  Ethelred.(/) 
*''  Exeant  seniores  duodecim  fhaniy  et  prcefectus  cum  eis,  et  jvretit  super  sanctuarivm 
quod  eis  in  manus  datur,  quod  nolint  ullum  innocentein  accusare,  nee  aliquem  noxium 
celareJ*  In  the  time  of  king  Eichard  the  First  (according  to  Hoveden)  the  pro- 
cess of  electing  the  gi*and  jury  ordained  by  that  prince  was  as  follows:  four 
knights  were  to  be  taken  from  the  county  at  large,  who  chose  two  more  out  of 
every  hundred;  which  tw6  associated  to  themselves  ten  other  principal  freemen, 
and  those  twelve  were  to  answer  concerning  all  particulars  relating  to  their  own 
^QAo  -I     district.     This  number  tvas  probably  *found  too  large  and  inconvenient; 

J  but  the  traces  of  this  institution  still  remain  in  that  some  of  the  jury 
must  be  summoned  out  of  every  hundred.  This  grand  jury  are  previously  in- 
structed in  the  articles  of  their  inquiry  by  a  charge  from  the  judge  who  presides 
upon  the  bench.  They  then  withdraw,  to  sit  and  receive  indictments,  which  are 
preferred  to  them  in  the  name  of  the  king,  but  at  the  suit  of  any  private  prose- 
cutor; and  they  are  only  to  hear  evidence  on  behalf  of  the  prosecution:  for  the 
finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry  or  accusation,  which 
is  afterwards  to  be  ti'ied  and  determined;  and  the  grand  jury  are  only  to  in- 
quire upon  their  oaths  whether  there  be  sufficient  cause  to  call  upon  the  party 
to  answer  it.  A  grand  jury,  however,  ought  to  be  thoroughly  persuaded  of  the 
truth  of  an  indictment  so  far  as  their  evidence  goes,  and  not  to,  rest  satisfied 
merely  with  remote  probabilities;  a  doctrine  that  might  be  applied  to  very  op- 
pressive purposes.(^) 

The  grand  jury  are  sworn  to  inquire  only  for  the  body  of  the  county,  pro  corpore 
comltatus;  and  therefore  they  cannot  regularly  inquire  o^a  fact  done  out  of  that 
county  for  which  they  are  sworn,  unless  particularly  enabled  by  an  act  of  parlia- 
ment. And  to  so  high  a  nicety  was  this  matter  antiently  carried,  that  where 
a  man  was  wounded  in  one  county  and  died  in  another,  the  offender  was  at  com- 
mon law  indictable  in  neither,  because  no  complete  act  of  felony  was  done  in  any 
one  of  them ;  but,  by  statute  2  &  3  Edw.  VI.  c.  24,  he  is  now  indictable  in  the 
county  where  the  party  died.*  And,  by  statute  2  Geo.  II.  c.  21,  if  the  stroke  or 
poisoning  be  in  England,  and  the  death  upon  the  sea  or  out  of  England,  or  vke 
versa,  the  offenders  and  their  accessories  may  be  indicted  in  the  county  where 
either  the  death,  poisoning,  or  stroke  shall  happen.  And  so  in  some  other  cases; 
as,  particularly,  where  treason  is  committed  out  of  the  realm,  it  may  be  inquired 
of  in  any  county  within  the  realm,  as  the  king  shall  direct,  in  pursuance  of 
statutes  26  Hen.  VIII.  c.  13,  33  Hen.  VIII.  c.  23,  35.  Hen.  VIII.  c.  2,  and  6  k  6 
*3041     ■^^^-  ^^'  ^  ^^-     -^^^  counterfeiters,  washers,  or  minishers  *of  the  eur- 

^  rent  coin,  together  with  all  manner  of  felons  and  their  accessories,  may, 
by  statute  26  Hen.  VlII.  c.  6,  (confirmed  and  explained  by  34  &  36  Hen.  VIII. c. 
26,  §§  75,  76,)  be  indicted  and  tried  for  those  offences,  if  committed  in  any  part(A) 
of  Wales,  before  the  justices  of  gaol-delivery  and  of  the  peace  in  the  next  adjoin- 
ing county  of  England,  where  the  king's  writ  runneth :  that  is,  at  present. in  the 
county  of  Hertford  or  Salop,  and  not,  as  it  should  seem,  in  the  county  of  Chester 
or  Monmouth ;  the  one  being  a  county  palatine  where  the  king's  writ  did  not 
run,  and  the  other  a  part  of  \\  ales,  in  26  Hen.  VIII.Q*)  Murders,  also,  whether 
committed  in  England  or  in  foreign  parts,(/:)  may,  by  virtue  of  the  statute  33 
Hen.  VIII.  c.  23,  be  inquired  of  and  tried  by  the  kiug^  special  commission  in 
any  shire  or  place  in  the  kingdom.  By  statute  10  &  11  W .  III.  c.  25,  all  robberies 
and  other  capital  crimes  committed  in  Newfoundland  may  be  inquired  of  and 

(/)  Wilk.  LL.  Anffl.  Sax.  Il7.  («)  See  Hardr.  66. 

(f)  State  Trials,  IT.  183.  (*)  Ely's  caae,  at  tbe  (Hd  BftUej,  Dee.  1720.  Beeche^oiH^ 

(*)Stra.  533.    8  Mod.  134.  Dec.  1775. 

*  By  Stat.  7  Geo.  IV.  c.  64,  this  statute  was  repealed ;  and  it  is  enacted  by  s.  12  that  when 
any  felony  or  misdemeanour  shall  be  begun  in  one  county  and  completed  in  another,  or 
shall  be  committed  on  the  boundary  or  boundaries  of  two  or  more  counties,  or  within 
live  hundred  yards  thereof,  it  may  be  tried  a«id  punished  in  either. — Stewart. 

LaQ 


Digitized  by  VjOOQ IC 


Chap.  2S.]  PUBLIC  WEONGS.  804 

tried  in  any  county  in  England.  Offences  against  the  black  act,  9  Geo.  I.  c.  22,  may 
be  inquired  of  and  tried  in  any  county  of  England,  at  the  option  of  the  pro8ecutor.(/) 
So  felonies  in  destroying  turnpikes  or  works  upon  navigable  rivers,  erected  by 
authority  of  parliament,  may,  by  statutes  8  Geo.  il  c.  20  and  13  Geo.  III.  o.  84,  be 
inquired  of  and  tried  in  any  adjacent  county  By  statute  26  Geo.  II.  c.  19,  plunder- 
ing or  stealing  from  any  vessel  in  distress  or  wrecked,  or  breaking  any  ship  con- 
trary to  12  Anne,  st.  2,  c.  18,(»i)  may  be  prosecuted  either  in  the  county  where 
the  fact  is  committed  or  in  any  county  next  adjoining;  and  if  committed  in  Wales, 
then  in  the  next  adjoining  English  county :  by  which  is  understood  to  be  meant 
such  English  county  as,  oy  the  statute  26  Hen.  VIII.  above  mentioned,  had 
before  a  concurrent  jurisdiction  with  the  great  sessions  of  felonies  committed  in 
Walc8.(n)  Felonies  committed  out  of  the  realm,  in  burning  or  destroying  the 
king's  ships,  *magazines,  or  stores,  may,  by  statute  12  Geo.  III.  c.  24,  r^oAc 
be  inquired  of  and  tried  in  any  county  of  England,  or  in  the  place  where  ^ 
the  offence  is  committed.  By  statute  13  Geo.  III.  c.  63,  misdemeanours  com- 
mitted in  India  may  be  tried  upon  informations  or  indictments  in  the  court  of 
king's  bench  in  England;  and  a  mode  is  marked  out  for  examining  witnesses 
by  commission,  and  transmitting  their  depositions  to  the  court.  But,  in  general, 
all  offences  must  be  inquired  into  as  well  as  tried  in  the  county  where  the  fact 
is  committed.  Yet,  if  larceny  be  committed  in  one  county  and  the  goods  carried 
into  another,  the  offender  may  be  indicted  in  either,  for  the  offence  is  complete 
in  both;(o)  or  he  may  be  indicted  in  England  for  larceny  in  Scotland  and  carry- 
ing the  goods  with  him  into  England,  or  vice  versa;  or  for  receiving  in  one  part 
of  the  united  kingdom  goods  that  have  been  stolen  in  another.(2?)  But  for 
robbery,  bui^glary,  and  the  like,  he  can  only  be  indicted  where  the  fact  was 
actually  committed;  for  though  the  carrying  away  and  keeping  of  the  goods  is 
a  continuation  of  the  original  taking,  and  is  therefore  larceny  in  the  second 
county,  yet  it  is  not  a  robbery  or  burglary  in  that  jurisdiction.  And  if  a  person 
be  indicted  in  one  county  for  larceny  of  goods  originally  taken  in  another,  and  be 
thereof  convicted  or  stands  mute,  he  shall  not  be  admitted  to  his  clergy,  provided 
the  original  taking  be  attended  with  such  circumstances  as  would iiave  ousted 
him  of  bis  clergy  by  virtue  of  any  statute  made  previous  to  the  year  1691. (^/ 

O  So  hold  bj  aJl  the  Jadgea,  H.  11  0«o.  III.  in  the  ciue  of  jndfrmeDt  that  ChMter,  and  not  Salop,  wm  the  next  ad- 

of  Kichard  Mortis,  on  a  case  referred  from  the  Old  Builey.  Joining  Eoglish  county ;  but  all  the  Judges  (in  Mich.  15  Geo 

(«*)Soe  page  245.  III.)  iivUi  Iho  prosecution  to  be  n^ular. 

(•)  At  Shrewsbury  Sumnier  Awizes,  1774,   Parry  and  (•)  1  Hal,  P.  C.  507. 

Rob«rta  were  conricted  of  plundering  a  veiisol  which  was  {p)  Stat  13  (k*o.'ni.  c  81. 

wzvcked  on  tht*  oohsi  of  Anglesey.    It  wns  moved  in  arrest  (t)  Stat.  25  Hi'U.  VIII.  c  3.    3  W.  and  M.  c.  0. 

•The  law  respecting  venue  in  criminal  prosecutions  has  been  recently  revised  and 
simplified,  and  is  now  as  follows : — 

A;*  to  murder.  By  9  Geo.  IV.  c.  31,  s.  7,  if  any  British  subject  shall  be  charged  in  Eng- 
land with  any  murcler  or  manslaughter,  or  with  being  accessory  before  the  fact  to  any 
murder  or  manslaughter,  committed  on  land  out  of  the  United  Kingdom,  whether  within 
the  king's  dominions  or  without,  any  justice  of  tlie  county  or  place  where  the  j)or8on  so 
charged  shall  be  may  take  cognizance  of  the  charge,  and  proceed  therein  as  if  it  had 
been  committed  within  the  limits  c^  his  ordinary  jurisdiction ;  and  if  any  person  so 
charged  shall  be  committed  for  trial  or  admitted  to  bail,  a  commission  shall  be  directed 
to  such  persons,  and  into  such  county  or  place,  as  shall  be  appointed  by  the  lord  chan- 
cellor, for  the  speedy  trial  of  any  such  offender ;  and  such  pei-sons  shall  have  power  to 
he*r  and  determine  all  such  offences,  within  the  county  or  place  limited  in  their  com- 
mission, by  a  jury  of  such  county  or  place,  in  the  same  manner  as  if  the  offences  had  been 
actually  committed  in  such  county  or  place ;  and,  by  s.  8,  where  any  person,  being  felo- 
niously struck,  poisoned,  or  hurt,  upon  the  sea,  or  at  any  place  out  of  England,  shall  die 
of  such  stroke,  &c.  in  England,  or  vice  versd,  every  offence  committed  in  respect  of  any 
such  case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  manslaughter,  or 
beirg  accessory  before  the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughter, 
may  be  tried  and  punished  in  the  county  or  place  in  England  in  which  such  death,  stroke, 
&c.  shall  happen,  in  the  same  manner  in  all  respects  as  if  such  offence  had  been  wholly 
committed  in  that  county  or  place. 

As  to  offences  committed  on  the  borders  of  counties.  By  7  Geo.  IV.  c.  64,  s.  12,  where 
any  felony  or  misdemeanour  shall  be  committed  on  the  boundary  or  boundaries  of  two 
or  more  counties,  or  within  five  hundred  yards  thereof,  or  shall  be  begun  in  one  county 
and  completed  in  another,  every  such  felony  or  misdemeanour  may  be  tried  and  punished 
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When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a  groundless 
accusation,  they  used  formerly  to  endorse  on  the  back  of  the  bill  ^* ignoramus" 
or,  we  know  nothing  of  it ;  intimating  that,  though  the  facts  might  possibly  be 
true,  that  truth  did  not  appear  to  them :  but  now  they  assert  in  English  more 
absolutely  "not  a  true  bill/'  or  (which  is  the  better  way)  "not  found,'*  and  then 
the  party  is  discharged  without  further  answer.  But  a  fresh  bill  may  affer- 
wards  be  preferred  to  a  subsequent  grand  jury.  If  they  are  satisfied  of  the 
*S06 1  *^"^^  ^^  *^®  accusation,  they  then  *endorse  upon  it  "  a  true  bill,"  antiently 
-»  "6i7Za  vera"  The  indictment  is  then  said  to  be  found,  and  the  party 
stands  indicted.  But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agreej 
for  so  tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no  man  can 
be  convicted  at  the  suit  of  the  king  of  any  capital  offence,  unless  by  the  unani- 
mous voice  of  twenty-four  of  his  equals  and  neighbours :  that  is,  by  twelve  at 
leabt  of  the  grand  jury,  in  the  first  place,  assenting  .to  the  accusation,  and  after- 

in  any  of  the  said  counties  in  the  same  manner  as  if  it  had  been  actually  and  wholly 
committed  therein. 

As  to  offences  committed  on  persons  or  property  in  coaches  or  vessels.  By  7  (xeo.  IV. 
c.  64,  8. 13,  where  any  felony  or  misdemeanour  shall  be  committed  on  any  person,  or  on 
or  in  respect  of  any  property  in  or  upon  any  coach,  wagon,  cart,  or  other  carriage  what- 
ever, employed  in  any  journey^  or  on  board  any  vessel  whatever  employed  on  any  voyage 
upon  any  inland  navigation,  such  felony  or  misdemeanour  may  be  tried  and  punished  in 
any  county  through  any  part  whereof  such  coach,  &c.  or  vessel  shall  have  passed  in  the 
course  of  the  journey  or  voyage  during  which  such  felony  or  misdemeanour  shall  have 
been  committed,  in  the  same  manner  as  if  it  had  been  actually  committed  in  such  county; 
and  where  any  part  of  any  highway  or  navigation  shall  constitute  the  boundary  of  any 
two  counties,  such  felony  or  misdemeanour  may  be  tried  and  punished  in  either  of  the 
said  counties  through,  or  adjoining  to,  or  by  the  boundary  of  any  part  whereof  such 
coach,  &c.  or  vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage  during 
which  such  felony  or  misdemeanour  shall  have  been  committed,  in  the  same  manner  u 
if  it  had  been  actually  committed  in  such  county. 

As  to  larceny  generally.  By  the  Larceny  Act,  (7  &  8  Geo.  IV.  c.  29,  s.  76^  if  any  person, 
having  feloniously  taken  any  property  in  any  one  part  of  the  United  Kingdom,  shall 
afterwards  have  it  in  his  possession  in  any  other  part,  he  may  be  indicted  for  larceny  in 
ihat  part  w^here  he  shall  so  have  such  property  m  his  possession,  as  if  he  had  actually 
stolen  it  there ;  and  if  any  person  having  knowingly  received,  in  any  one  part  of  the 
United  Kingdom,  any  stolen  property  which  shall  have  been  stolen  in  any  other  part,  he 
may  be  indicted  for  such  offence  in  that  part  where  he  shall  so  receive  such  property,  m 
if  it  had  been  originally  stolen  in  that  part. 

As  to  accessories.  By  7  Geo.  IV.  c.  64,  s.  9,  accessories  before  the  fact  to  any  felony 
may  be  tried  in  any  court  that  has  jurisdiction  to  try  the  principal  offender,  although 
the  offence  of  such  accessories  may  be  committed  on  the  high  seas,  or  on  land,  within  or 
without  the  king's  dominions ;  and  if  the  principal  offence  is  committed  in  one  county 
and  the  other  offence  in  another,  such  accessories  may  be  tried  in  either;  and,  by s.  10, 
a  similar  provision  is  made  with  respect  to  accessories  after  the  fact  to  felony. 

As  to  treasons.  By  35  Hen.  VIII.  c.  2,  (which  is  not  repealed  by  1  A  2P.  andM.clO, 
see  1  East,  P.  C.  103,)  all  treasons  or  misprisions  of  treason  committed  out  of  the  realm 
may  be  tried  in  the  court  of  King's  Bench  by  a  jury  of  the  county  in  which  the  court 
sits,  or  by  a  special  commission  in  any  county  in  England.    See  Chit.  C.  L.  188. 

An  inoictment  for  bigamy  may,  by  9  Geo.  IV.  c.  31,  s.  22,  be  tried  in  the  county  where 
the  offender  is  apprehended  or  is  in  custody,  the  same  as  if  the  offence  had  been  actually 
committed  there. 

In  an  indictment  for  a  libel  the  venue  must  be  laid  in  the  county  where  the  publication 
took  place. 

Indictments  for  offences  against  the  customs  and  excise  may  be  tried  in  any  county  of 
England.    See  6  Geo.  IV.  c.  108,  ss.  74  &  78,  and  7  &  8  Geo.  IV.  c.  53,  s.  43. 

Offences  committed  in  a  county  of  a  city  or  town  may  be  tried  in  the  county  at  large. 
See  38  Geo.  III.  c.  52 ;  51  Geo.  III.  c.  100 ;  60  Geo.  III.  c.  4 ;  1  Geo.  IV.  c.  4.  If  the  in- 
dictment states  the  felony  to  have  been  committed  in  the  county  at  laree,  and  it  wac 
committed  in  the  county  of  a  city  or  town,  this  is  bad.  Rex  v*.  Melior,  R.  £  R,  C.  C.  144- 
But  if  the  offence  be  properly  laid  in  the  county  of  a  town,  and  the  indictment  is  pre- 
ferred in  the  county  at  large,  it  need  not  be  averred  that  that  is  the  next  ac^joining 
county  to  the  county  of  the  town.  Rex  vs.  Goff,  id.  179.  The  26  Hen.  VIII.  c.  6,  s.  6, 
which  makes  felonies  in  Wales  triable  in  the  next  English  county,  extends  to  felonies 
created  since  that  statute.  Rex  vs.  Wyndham,  id.  197.-— Chittt. 
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wards  by  the  whole  petit  jurjr  of  twelve  more  finding  him  guilty  npon  his  trial. 
But  if  twelve  of  the  grand  jury  assent,  it  is  a  good  presentment,  though  some 
of  the  rest  disagree  ;(r;  and  the  indictment,  when  so  found,  is  publicly  delivered 
into  court. 
Indictments  must  have  a  precise  and  sufficient  certainty.*    By  statute  1  lien. 

ir)  a  Hal.  p.  a  lei. 

*  The  following  general  rules  as  to  the  form  of  the  indictment  may  be  found  useful. 
The  indictment  must  state  the  facts  of  the  crime  with  as  much  certainty  as  the  nature 
of  the  case  will  admit.  Cowp.  682.  6  T.  R.  611-623.  '  Therefore  an  indictment  charging 
the  deiendant  with  obtaining  money  by  false  pretences,  without  stating  what  were  the 
particular  pretences,  is  insufficient.  3  T.  R.  581.  The  cases  of  indictment  for  being  a 
common  scold  or  barretor,  or  for  keeping  a  disorderly  house,  or  for  conspiracy,  may  be 
considered  as  exceptions  to  the  general  rule.  2  T.  R.  686.  1  T.  R.  754.  2  B.  &  A.;205. 
And  an  indictment  for  endeavouring  to  incite  a  soldier  to  commit  an  act  of  mutiny,  or  a 
servant  to  rob  his  master,  without  stating  the  particular  means  adopted,  may  also  be  con- 
sidered as  an  exception.    1  fi.  &  P.  180. 

The  indictment  ought  to  be  certain  to  every  intent  and  without  any  intendment  to  the 
contrary.  Cro.  Eliz.  490.  Cro.  Jac.  20.  But  this  strictness  does  not  so  far  prevail  as  to 
render  an  indictment  invalid  in  consequence  of  the  omission  of  a  letter  which  does  not 
change  the  word  into  another  of  different  signification,  as  undertood  for  understood,  and  re- 
cevd  for  received,  (1  Leach,  134,  145;)  and  if  the  sense  be  clear,  nice  objections  ought  not 
to  be  regarded,  (5  East,  259;)  and  m  stating  mere  matter  of  inducement,  not  so  much 
certainty  is  required  as  in  stating  the  offence  itself.  1  Vent.  170.  Com.  Dig.  Indict- 
ment, G.  The  charge  must  be  sufficiently  explicit  to  support  itself;  for  no  latitude  of 
intention  can  be  allowed  to  include  any  thing  more  than  is  expressed.  2  Buit.  1127.  2 
M.  &  S.  381.  And  every  crime  must  appear  on  the  face  of  the  record  with  a  scrupulous 
certainty,  (Cald.  187,)  so  that  it  may  be  understood  by  every  one,  alleging  all  the  requi- 
sites that  constitute  the  offence ;  and  that  every  averment  must  be  so  stated  that  the 
party  accused  may  know  the  general  nature  of  the  crime  of  which  he  is  accused,  and 
who  the  accusers  are,  whom  he  will  be  called  upon  to  answer,  (1  T.  R.  69;)  and  as  a 
branch  of  this  rule  it  is  to  be  observed  that  in  describing  some  crimes  technical  phrases 
and  expressions  are  required  to  be  used  to  express  the  precise  idea  which  the  law  enter- 
tains oi^the  offence.  See  the  instances  in  the  text.  The  offence  must  be  positively  charged, 
and  not  stated  byway  of  recital:  so  that  the  words  "  that  whereas"  prefixed  will  render 
it  invalid.  2  Stra.  900,  n.  1.  2  Lord  Raym.  1363.  Stating  an  offence  in  the  disjunctive 
is  bad.  2  Stra.  901,  200;  and  see  further,  1  Chit.  C.  L.  2d  ed.  236.  Repugnancy  in  a  ma- 
terial  matter  may  be  fatal  to  the  indictment.  5  East,  254.  But  though  the  indictment 
must  in  all  respects  be  certain,  yet  the  introduction  of  averments  altogether  superfluous 
and  immaterial  will  seldom  prejudice.  For  if  the  indictment  can  be  supported  without 
the  words  which  are  bad,  they  may,  on  arrest  of  judgment,  be  rejected  as  surplusage.  1 
T.  R.  322.  1  Leach,  474.  3  Stark.  26.  And  see  further,  as  to  repugnancy  and  surplusage, 
1  Chit.  C.  L.  2d  ed.  332,  338.  &c. 

Presumptions  of  law  need  not  be  stated,  (4  M.  &  S.  105.  2Wil8. 147;)  neither  nee<l 
facts  of  which  the  court  will  ex  officio  take  notice.  It  is  not  necessary  to  state  a 
eonctusion  of  law  resulting  from  the  facts  of  a  case :  it  suffices  to  state  the  facts  an<l 
leave  the  court  to  draw  the  inference.  2  Leach,  941.  Neither  is  it  necessary  to 
state  mere  matter  of  evidence  which  the  prosecutor  proposes  to  adduce,  unless  it  alters 
the  offence;  for  if  so,  it  would  make  the  indictment  as  long  as  the  evidence.  1 
Stra.  139, 140.  Forst.  194.  2  B.  &  A.  205.  In  general,  all  matters  of  defence  must  come 
from  the  defendant,  and  need  not  be  anticipated  or  stated  by  the  prosecutor.  5  T.  R. 
84.  2  Leach,  580.  2  East,  19.  And  it  is  never  necessary  to  negative  all  the  exceptions 
which,  by  some  other  statute  than  that  which  creates  the  offence,  mi^t  render  it  legal ; 
for  these  must  be  shown  by  defendant  for  his  own  justification.  2  Burr.  1036.  1  Bla, 
Rep.  230.  Facts  which  lie  more  particularly  within  the  defendant's  than  the  prosecutor's 
knowledge  need  not  be  shown  with  more  than  a  certainty  to  a  common  intent.  5  T.  R. 
607.  Hawk.  b.  2,  c.  25,  s.  112.  If  notice  be  necessary  to  raise  the  duty  which  the  defend- 
ant is  alleged  to  have  broken,  it  should  be  averred ;  but  where  knowledge  must  be  pre- 
sumed, and  the  event  lies  alike  in  the  knowledge  of  all  men,  it  is  never  necessaiy  either 
to  state  or  prove  it.  5  T.  R.  621.  If  a  request  or  demand  is  necessary  to  complete  the 
offence,  it  must  be  stated  in  the  indictment.  8  East,  52,  53.  1  T.  R.  316.  Cald.  554 
Where  an  evil  intent  accompanying  an  act  is  necessary  to  constitute  such  act  a  crime,  the 
intent  must  be  alleged  in  the  indictment  and  proved.  2  Stark.  245.  R.  &  R.  C.  C.  365. 
1  Hale,  561.  2  East,  P.  C.  514,  515.  2  R.  &  R.  C.  C.  317.  Indictments  must  be  in  Eng- 
lish. 4  Geo.  II.  c.  26.  6  Geo.  XI.  c.  6.  But  if  any  document  in  a  foreign  language,  as 
a  libel,  be  necessarily  introduced,  it  should  be  set  out  in  the  original  tongue  and  then 
translated,  showing  its  applications,  (6  T.  R.  162.    7  Moore,  1;)  but  it  has  been  said  to 
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V.  c.  5,  all  indictments  must  set  forth  the  Christiai  name,  surname,  and  addi- 
tion  of  the  state  and  degree,  mystery,  town  or  place,  and  the  county  of  the 
offender;  and  all  this  to  identif}'  his  person}  The  tiviie  and  place  are  also  to  be 
ascertained  by  naming  the  day  and  township  in  which  the  fact  was  committed; 
though  a  mistake  in  these  points  is  in  general  not  held  to  be  material,  provided 
the  time  be  laid  previous  to  the  finding  of  the  indictment  and  the  place  to  be 
within  the  iurisdiction  of  the  court,  unless  where  the  place  is  laid  not  merely 
as  a  venuCy  but  as  part  of  the  description  of  the  fact.(s)*  But  sometimes  the 
time  may  be  very  material,  where  there  is  any  situation  in  point  of  time  assigned 
for  the  prosecution  of  offenders,  as  by  the  statute  7  Will.  III.  c.  3,  which  enacts 
that  no  prosecution  shall  be  had  for  any  of  the  treasons  or  misprisions  therein 
mentioned,  (except  an  assassination  designed  or  attempted  on  the  person  of  the 

(•)  2  Hawk.  p.  C.  436. 

foe  both  needless  and  dangerous  to  translate  it.  1  Saund.  242,  n.  1.  By  the  same  acts, 
statutes  4  Geo.  II.  c.  26,  and  6  Geo.  II.  c.  14,  all  indictments  must  be  in  words  at  length : 
and  therefore  no  abbreviations  can  be  admitted.  2  Hale,  170,  n.  g.  Nor  can  any  figures 
be  allowed  in  indictments,  but  all  numbers  must  be  expressed  in  words  at  length;  but  to 
this  rule  there  is  an  exception  in  case  of  forgei-y  and  threatening  letters,  when  Sl/oc- 
smile  of  the  instrument  forged  must  be  given  in  the  indictment.    2  Hale,  170,  146. 

As  to  the  insertion  of  several  counts  in  an  indictment,  see  1  Chit.  C.  L.  248  to25D;  and 
as  to  when  part  of  a  count  may  be  found,  id.  250  to  252.  As  to  the  joinder  of  sevend 
offences,  id.  253  to  256.  As  to  variances,  id.  2d  ed.  293,  294.  As  to  the  amendment  of 
indictments,  id.  297  to  298 ;  and  when  an  indictment  may  be  quashed,  id.  290  to  304. 
As  to  the  power  of  a  court  of  equity  to  stay  indictment,  id.  2d  ed.  304.  As  to  when  an 
action,  as  well  as  an  indictment,  may  be  brought,  see  antef  6. — Chitty. 

®  But,  by  Stat.  7  Geo.  IV.  c.  64,  s!  10,  it  was  enacted  that  no  indictment  should  be  abated 
by.  reason  of  any  dilatory  pjea  of  misnomer,  or  of  want  of  addition,  or  of  the  wrong  atl- 
dition,  of  the  party  offering  such  plea,  but  the  court,  if  satisfied  by  affidavit  or  otherwise 
of  the  truth  of  such  plea,  might  cause  the  indictment  to  be  amended.  And  the  14  &  15 
Vict.  c.  100,  s.  24  provides  that  no  indictment  shall  be  held  insufficient  (inter  alia)  by 
reason  that  any  person  mentioned  in  the  indictment  is  designated  by  a  name  oroflSceor 
other  descriptive  appellation  instead  of  his  proper  name,  nor  for  want  of  or  imperfectioD 
in  the  addition  of  any  defendant.— -Stewart. 

*  By  7  Geo.  IV.  c.  64,  s.  20,  "no  judgmenly  upon  any  indictment  or  information,  for  any 
felony  or  misdemeanour,  whether  after  verdict  or  outlawry,  or  by  confession,  default,  or 
otherwise,  shall  be  stayed  or  reversed  for  want  of  the  averment  of  any  matter  unnecessary 
to  be  proved;  nor  for  the  omission  of  the  words  *as  appears  by  the  record,' or ' with 
force  and  arms,'  or  *  against  the  peace;'  nor  for  the  insertion  of  the  words  'against  the 
form  of  the  statute,'  instead  of  *  against  the  form  of  the  statutes,'  or  vice  ver»&\  nor  for 
that  any  person  or  persons  mentioned  in  the  indictment  or  information  is  or  are  desig- 
nated by  a  name  of  office,  or  other  descriptive  appellation,  instead  of  his,  her,  or  their 
proper  name  or  names ;  nor  for  omitting  to  state  the  time  at  which  the  offence  was  com- 
mitted, in  any  case  where  time  is  not  of  flie  essence  of  the  offence ;  nor  for  stating  the  time 
imperfectly ;  nor  for  stating  the  offence  to  have  been  committed  on  a  day  subsequent  to 
the  finding  of  the  indictment  or  exhibiting  the  information,  or  on  an  impossible  day,  or 
on  a  day  that  never  happened ;  nor  for  want  of  a  proper  or  perfect  venue,  where  the 
court  shall  appear  by  the  indictment  or  information  to  have  had  jurisdiction  over  the 
offence."  The  objections  enumerated  in  this  clause  are  no  longer  available,  either  in 
arrest  of  judgment  or  by  writ  of  error,  because  it  enacts  that  iudgment  shall  not  be 
stayed,  which  applies  to  motions  "in  arrest  of  judgment,  or  reversea,  which  applies  to  writs 
of  error.  But  it  seems  that  any  of  these  objections  will  still  be  available  on  demurrer, 
where  the  prisoner  prays  judgment  in  his  favour,  and  if  his  demurrer  is  allowed,  judg- 
ment is  neither  stayed  nor  reversed,  but  given  in  his  favour.  See  further,  on  this  subject, 
Car.  C.  L.  46,  et  seq,^  and  the  cases  there  cited. 

If  thf*  name  of  a  prisoner  is  unknown  and  he  refuse  to  disclose  it,  an  indictment  against 
him  as  a  person  whose  name  is  to  the  jurors  unknown,  but  who  is  personally  brought  be- 
fore the  jurors  by  the  keeper  of  the  prison,  will  be  sufficient.    Rex  tw. ,  R.  k  B.  C.  C. 

4&9.  But  an  indictment  against  him  as  a  person  to  the  jurors  unknown,  without  some- 
thing to  ascertain  whom  the  grand  jury  meant  to  designate,  is  insufficient.  Id.  ibid.— 
Chitty. 

But  now  also,  by  stat.  14  &  15  Vict.  c.  100,  s.  24,  no  indictment  shall  be  held  insuffi- 
cient for  omitting  to  state  the  time  at  which  the  offence  was  committed  in  any  case  where 
time  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time  imperfectly,  nor  for 
stating  the  offence  to  have  been  committed  on  a  day  subsequent  to  the  pending  of  the 
indictment,  or  on  an  impossible  day,  or  on  a  day  that  never  happened. — Stewart. 
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king,)  unless  the  bill  of  indictment  be  found  within  three  years  aAor  tho  oftence 
committed ;(<)  and  in  case  of  murder,  the  time  of  the  death  must  oelaid  w^ithin 
a  year  and  a  day  after  the  mortal  stroke  was  given.  The  offence  itself  must 
also  be  set  forth  with  clearness  and  certainty;  and  in  some  crimes  particular 
words  of  art  must  be  used,  which  are  so  appropriated  by  the  law  to  express  the 
precise  idea  which  it  entertains  of  the  *offence,  that  no  other  words,  r+oQ-v 
however  synonymous  they  may  seem,  are  capable  of  doing  it.  Thus,  in  '- 
reason  the  facts  must  be  laid  to  be  done  ^* treasonably  and  against  his  allegi- 
ance," antiently  ^^proditorie  et  contra  ligeantice  suce  dtbitiun^'*  else  the  indictment 
i.s  void.  In  indictments  for  murder  it  is  necessary  to  say  that  the  party  indicted 
"murdered,"  not  "killed,"  or  "slew,"  the  other;  which,  till  the  late  statute,  was 
expressed  in  Latin  by  the  word  ^^ murdravit.'\u)  In  all  indictments  for  felonies 
the  adverb  "feloniously,"  ^^felonice,^*  must  be  used;  and  for  burglaries,  also, 
^^  burglar  iter"  or,  in  English,  "burglariously:"  and  all  these  to  ascertain  the 
intent.  In  rapes  the  word  ^h'apuit"  or  "ravished"  is  necessary,  and  must  not 
be  expressed  by  any  periphrasis,  in  order  to  render  the  crime  certain.  So  in 
larcenies,  also,  the  words  ^^fdonice  cepit  et  asportavit,  feloniously  took  and  carried 
away,"  are  necessary  to  every  indictment,  for  these  only  can  express  the  very 
offence.  Also,  in  indictments  for  murder,  the  length  and  depth  of  the  wound 
should  in  general  be  expressed,  in  order  that  it  may  appear  to  tlie  court  to  have 
been  of  a  mortal  nature;  but  if  it  goes  through  the  body,  then  its  dimensions 
are  immaterial,  for  that  is  apparently  sufficient  to  have  been  the  cause  of  the 
death.  Also,  where  a  limb  or  the  like  is  absolutely  cut  off,  there  such  descrip- 
tion is  impossible. (v)  Lastly,  in  indictments  the  value  of  the  thing  which  is  the 
subject  or  instrument  of  the  offence  must  sometimes  be  expressed.  In  indict- 
ments for  larcenies  this  is  necessary,  that  it  may  appear  whether  it  be  grand  or 
petit  larceny,  and  whether  entitled  or  not  to  the  benefit  of  clergy  ;*'^  in  homi- 
cide of  all  sorts  it  is  necessary,  as  the  weapon  with  which  it  is  committed  is  for- 
feited to  the  king  as  a  deodand." 

The  remaining  methods  of  prosecution  are,  without  any  previous  finding  by 
a  jury,  to  fix  the  authoritative  stamp  of  verisimilitude  upon  the  accusation 
One  of  these,  by  the  common  law,  was  when  a  thief  was  taken  with  tJie  mainour; 
that  is,  with  the  thing  stolen  upon  him  in  nianu.     For  he  might,  when  so  de- 

01081219.  (•)  See  book  m.  page  821.  (•)  6  Bep.  122. 

*®  There  are  some  recent  enactments,  respecting  indictments  for  larceny,  which  it  seema 
important  to  notice  here.  By  7  Geo.  IV.  c.  04,  s.  14,  "  to  remove  the  difficulty  of  stating 
the  names  of  all  the  owners  of  property  in  the  case  of  partners  and  other  joint  owners," 
the  proi>erty  of  partners  may  be  laid  in  any  one  partner  by  name,  and  another,  or  others. 
By  8.  15,  property  belonging  to  counties,  &c.  may  be  laid  in  the  inhabitants  without 
naming  them.  By  s.  16,  property  ordered  for  the  use  of  the  poor  of  parishes,  &c.  may 
be  laid  in  the  overseers  without  naming  them:  and  materials,  &c.  for  repairing  highway** 
may  be  laid  to  be  the  property  of  the  surveyor  without  naming  him*.  By  s.  17,  property 
of  turnpike-trustees  may  be  laid  in  the  trustees  without  naming  them.  And  by  s.  18, 
property  under  commissioners  of  sewers  maj'  be  laid  in  the  commissioners  without  naming 
them.  By  7  &  8  Geo.  IV.  c.  29,  s.  21,  in  indictments  for  stealing  records,  &c.  it  is  unne- 
cessary to  allege  either  that  the  article  is  the  property  of  any  person,  or  that  it  is  of  any 
value.  By  s.  22,  a  similar  provision  is  made  respecting  wills.  By  s.  44,  where  the  mat^ 
rials  therein  enumerated  are  fixed  in  any  square,  street,  or  other  like  place,  it  is  unne- 
cessary to  allege  them  to  be  the  property  of  any  person.  And,  by  s.  46,  in  indictments 
against  tenants  and  lodgers  for  stealing  property  from  houses  or  apartments  let  to  them, 
the  property  may  be  laid  either  in  the  owner  or  person  letting  to  hire.  For  the  case.s 
bearing  upon  this  subject,  see  Car.  C.  L.  25,  et  seq, ;  Col.  Crim.  Stat.  329 ;  and  see  a  full 
and  able  summary  of  the  law  of  larceny,  id.  .325,'  343. — Chitty. 

"  It  is  to  be  observed  that,  by  stat.  11  &  12  Vict.  c.  46,  any  court  of  oyer  and  terminer 
and  general  gaol-delivery  (extended  to  courts  of  quarter  sessions  by  12  &  13  Vict.  c.  45) 
may  cause  the  indictment  or  information  for  any  offence  whatever,  in  case  of  any  variance 
between  any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital  or  set- 
ting forth  thereof  upon  the  record,  to  be  forthwith  amended,  and  thereupon  the  trial 
shall  proceed  as  if  no  such  variance  had  appeared.  Still  further  powers  of  amendment  in 
matters  of  variance  are  conferred  by  stat.  14  &  15  Vict.  c.  100,  s.  1. — Stewart. 
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*^08 1  tected  flagrante  delicto,  be  brought  into  court,  arraigned  and  tried  with- 
J  out  indictment;  as,  by  the  *Danish  law,  he  might  be  taken  and  hanged 
npon  the  spot,  without  accusation  or  trial/uj)  But  this  proceeding  was  taken 
away  by  several  statutes  in  the  reign  of  Eaward  the  Third,(x)  though  in  Scot- 
land a  similar  process  remains  to  this  day.(y)  So  that  the  only  species  of  pro- 
ceeding at  the  suit  of  the  king,  without  a  previous  indictment  or  presentment 
by  a  grand  jury,  now  seems  to  be  that  oi  information, 

III.  Informations  are  of  two  sorts :  first,  those  which  are  partly  at  the  suit 
of  the  king,  and  partly  at  that  of  a  subject ;  and  secondly,  such  as  are  only  in 
the  name  of  the  ting.  The  former  are  usually  brought  upon  penal  statutes, 
which  inflict  a  penalty  upon  conviction  of  the  offender,  one  part  to  the  use 
of  the  king,  and  another  to  the  use  of  the  informer,  and  are  a  sort  of  ^j 
tarn  actions,  (the  nature  of  which  was  explained  in  a  former  book,)(2:)  only 
carried  on  by  a  criminal  instead  of  a  civil  process ;  upon  which  I  sbkll  there- 
fore only  observe  that,  by  the"  statute  31  Eliz.  c.  5,  no  prosecution  upon  any 
penal  statute,  the  suit  and  benefit  whereof  are  limited  in  part  to  the  king  and 
m  part  to  the  prosecutor,  can  be  brought .  bv  any  common  informer  after  one 
year  is  expired  since  the  commission  of  the  offence;  nor  on  behalf  of  the 
orown  after  the  lapse  of  two  years  longer;  nor,  where  the  forfeiture  is  origi- 
nally given  only  to  the  king,  can  such  prosecution  be  had  after  the  expiration 
of  two  years  from  the  commission  of  the  offence." 

The  informations  that  are  exhibited  in  the  name  of  the  king  alone  are  also 
of  two  kinds :  first,  those  which  are  truly  and  properly  his  own  suits,  and  filed 
ex  officio  by  his  own  immediate  officer,  the  attorney-general ;  secondly,  those  in 
which,  though  the  king  is  the  nominal  prosecutor,  yet  it  is  at  the  relation  of 
some  private  person  or  common  informer;  and  they  are  filed  by  the  king's 
coroner  and  attorney  in  the  court  of  king's  bench,  usually  called  the  master 
of  the  crown-office,  who  is  for  this  purpose  the  standing  officer  of  the  public. 
The  objects  of  the  king's  own  prosecutions,  filed  ex  officio  by  his  own  attorney- 
♦3091  S®'^®^*^?  ^r®  properly  such  *enormou8  misdemeanours  as  peculiarly  tend 
-*  to  disturb  or  endanger  his  government,  or  to  molest  or  affront  him  in 
the  regular  discharge  of  his  royal  functions.  For  offences  so  high  and  dan- 
gerous, in  tlie  punishment  or  prevention  of  which  a  moment's  delay  would  be 
fatal,  the  law  has  given  to  the  crown  the  power  of  an  immediate  prosecution, 
without  waiting  for  any  previous  application  to  any  other  tribunal;  which 
power,  thus  necessary  not  only  to  the  ease  and  safety  but  even  to  the  very 
existence  of  the  executive  magistrate,  wias  originally  reserved  in  the  great 
plan  of  the  English  constitution,  wherein  provision  is  wisely  made  for  the  due 
preservation  of  all  its  parts.  The  objects  of  the  other  species  of  informations, 
filed  by  the  master  of  the  crown-office  upon  the  complaint  or  relation  of  a  pri- 
vate subject,  are  any  gross  and  notorious  misdemeanours,  riots,  batteries,  hbels, 
and  other  immoralities  of  an  atrocious  kind,(a)  not  peculiarly  tending  to  disturb 
the  government,  (fer  those  are  left  to  the  care  of  the  attorney-general,)  but 
which,  on  account  of  their  magnitude  or  pernicious  example,  deserve  the  most 
public  animadversion."    And  when  an  infoimation  is  filed,  either  thus,  or  by 

(w)  Stivrnbook,  de  jure  Sueon.  2.  3,  c.  5.  (•)  See  book  Ul.  page  102. 

(•)  2  Hal.  P.  0.  U.  (•)  2  Hawk.  P. Cm, 

(V)  Lord  Kainu,  L  831. 

"  This  statute  is  so  far  repealed,  by  the  11  &  12  Vict.  c.  43,  s.  36,  that  where  no  time,  is 
specially  limited  for  laying  any  such  information  in  the  act  of  parliament  relating  to 
each  particular  case,  the  information  (if  it  be  for  an  offence  punishable  by  justices  upon 
summary  conviction)  must  be  laid  within  six  calendar  months  from  the  time  when  the 
matter  of  such  information  arose.— Stewart. 

^'  And  see  further,  as  to  for  what  causes  the  court  will  grant  this  information,  1  Chitt 
C.  L.  2d  ed.  849  to  856.  The  court  will  always  take  into  consideration  the  whole  of  the 
circumstances  of  the  charee  before  they  lend  their  sanction  to  this  extraordinary  mode 
of  prosecution.  They  will  observe  the  time  of  making  the  application,  and  whether  a 
long  interval  has  elapsed  since  the  injury,  and  to  what  cause  it  may  be  iairly  ascribed » 
also  the  evidence  on  which  the  charge  is  founded,  and  weigh  the  probabilities  which  it 
•eems  to  offer.  They  will  also  examine  the  character  and  motives  of  the  applicant,— at 
least  his  share  in  the  matter  before  them :  and  they  will  look  forward  to  the  conse- 
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the  attoraey-general  ex  officio,  it  must  be  tried  by  a  petit  jury  of  the  county 
where  the  offence  arises ;  after  which,  if  the  defendant  be  found  guilty,  the 
court  must  be  resorted  to  for  his  punishment.^^ 

There  can  be  no  doubt  but  that  this  mode  of  prosecution  by  information  (or 
uuggestion)  filed  on  record  by  the  king's  attorney-general,  or  by  his  coroner  or 
master  of  the  crown-oflBce,  in  the  court  of  king's  bench,  is  as  antient  as  the 
common  law  itself.  (6)  For,  as  the  king  was  bound  to  prosecute,  or  at  least  to 
lend  the  sanction  of  his  name  to  a  prosecutor,  whenever  the  grand  jury  in- 
formed him  upon  their  oaths  that  there  was  a  sufficient  ground  for  instituting 
a  criminal  suit,  so  when  these  his  immediate  officers  were  otherwise  sufficiently 
assured  that  a  man  had  committed  a  gross  misdemeanour,  either  personally 
against  the  king  or  his  government,  or  against  the  public  peace  and  good  order, 
they  were  at  liberty,  without  waiting  for  any  farther  intelligence,  to  convey 
that  information  to  the  court  of  king's  bench  by  a  *suggestion  on  r*oiQ 
record,  and  to  carry  on  the  prosecution  in  his  majesty's  name.  But  ^ 
these  informations  (of  every  kind)  are  confined  by  the  constitutional  law  to 
mere  misdemeanours  only ;  for,  whenever  any  capital  offence  is  charged,  the 
same  law  requires  that  the  accusation  be  warranted  by  the  oath  of  twelve  men 
before  the  party  shall  be  put  to  answer  it.  And  as  to  those  offences  in  which 
informations  were  allowed  as  well  as  indictments,  so  long  as  they  were  confined 
to  this  high  and  respectable  jurisdiction  and  were  carried  on  in  a  legal  and 
,  regular  course  in  his  majesty's  court  of  king's  bench,  the  subject  had  no  reason 
to  complain.  The  same  notice  was  given,  the  same  process  was  issued,  the 
same  pleas  were  allowed,  the  same  tnal  by  jury  was  had,  the  same  judgment 
was  given,  by  the  same  judges,  as  if  the  prosecution  had  originally  been  oy  in- 
dictment. But  when  the  statute  3  Hen.  V II.  c.  1  had  extended  the  jurisdiction 
of  the  court  of  starchamber,  the  members  of  which  were  the  sole  judges  of 
the  law,  the  fact,  and  the  penalty,  and  when  the  statute  11  Hen.  VII.  c.  3  had 
permitted  informations  to  Ibe  brought  by  any  informer,  upon  any  penal  statute 
not  extending  to  life  or  member,  at  the  assizes  or  before  the  justices  of  the 
peace,  who  were  to  hear  and  determine  the  same  according  to  their  own  dis- 
cretion, then  it  was  that  the  legal  and  ord'irly  jurisdiction  of  the  court  of 

(»)  1  Bhsw,  118 

quences  of  the  measure  they  are  requested  to  grant,  in  the  peculiar  situation  of  the 
defendant.  1  Bla.  Bep.  542.  In  applications  of  this  nature  for  hbels,  the  applicant  must, 
unless  the  charge  be  general,  show  his  innocence  of  the  matter  imputed  to  him.  See 
I>oug.  284,  387,  588.  1  Burr.  402.  6  T.  R.  294.  4  id.  285.  5  B.  &  A.  595.  IB.  &  R.  197. 
2  Chitt.  Rep.  163.  In  applications  against  magistrates,  the  applicant  must  directly  im- 
pute corrupt  motives  for  the  misconduct  complained  of.    3  B.  &  A.  432. — Chittt. 

^*  If  an  information  or  an  indictment  for  a  misdemeanour  removed  into  the  court  of 
"Klng^s  Bench  by  certiorari  be  not  of  such  importance  as  to  be  tried  at  the  bar  of  the  court, 
it  is  sent  down  by  writ  of  nisi  ptrius  into  the  county  where  the  crime  is  charged  to  have 
been  committed,  and  is  there  tried  by  a  common  or  special  jury,-  hke  a  record  in  a  civil 
action  ;  and  if  the  defendant  is  found  guilty  he  must  afterwards  receive  judgment  from 
the  King's  Bench.  But  where  an  indictment  for  treason  or  felony  is  removed  by  cer^ 
thrarij  the  law  upon  the  subject  will  be  found  fiilly  stated  by  lord  Hale  in  the  two  follow- 
ing sections.    2  P.  C.  41. 

"  As  to  an  indictment  of  felony  or  treason  removed  out  of  the  countv  by  certiorari,  and 
the  party  pleading,  the  record  is  sent  down  by  nisi  prius  to  be  tried,  the  judges  of  nisi 
pilus  may  upon  that  record  proceed  to  trial  and  judgment  and  execution,  as  if  they  were 
justices  of  gaol-delivery,  by  virtue  of  the  statute  of  14  Hen.  VI.  cap.  1. 

**  But  if  there  were  any  question  upon  that  statute,  yet  the  statute  of  6  Hen.  VIII.  cap. 
6,  which  extends  to  all  justices  and  commissionei*s,  as  well  of  those  of  gaol-delivery  and 
of  the  peace,  enables  the  court  of  King's  Bench  to  send  to  them  the  very  record  itself, 
and  by  a  special  writ  or  mandate  to  command  them  to  proceed  to  trial  and  judgment, 
apon  such  issue  joined,  as  they  may  command  the  justices  before  whom  the  indictment 
was  taken  to  proceed  to  hear  and  determine  the  same  as  if  no  such  issue  were  joined," 
See  Sir  Myles  Stapleton's  case,  Raym.  376. 

If  the  treason  of  felony  is  to  be  tried  at  nisi  prius  under  the  14  Hen.  VI.  c.  1,  then  the 
ecnirt  sends  a  transcript  of  the  record,  and  not  the  record  itself.  2  Hal.  P.  C.  3.  4  Co.  74. 
— Chsistian. 
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king's  bench  fell  into  disuse  and  oblivi««a^and  Empsonand  Dudley,  (the  wicked 
instruments  of  king  Henry  VII.,)  by  hunting  out  obsolete  penalties,  and  this 
tyrannical  mode  of  prosecution,  with  other  oppf«i»ive  deviceB,(c)  continually 
harassed  the  subject  and  shamefully  enriched  the  crowm.  The  latter  of  these 
acts  was  soon  indeed  repealed,  by  statute  1  Hen.  VIII.  c.  6;  Imik  the  court  of 
Rtarohamber  continued  in  hi^h  vigour,  and  daily  increasing  its  authotity,  for 
more  than  a  century  longer,  till  finally  abolished  by  statute  16  Car.  I.  c.  10. 

Upon  this  dissolution,  the  old  common-law(<i^  authority  of  the  court  of 
king's  bench  as  the  aistos  morum  of  the  nation,  bemg  found  necessary  to  reside 
somewhere,  for  the  peace  and  good  government  of  the  kingdom,  was  again  re- 
*Sin  ^^®^  ^"  *practice.(e)  And  it  is  observable  that  in  the  same  act  of  parlia- 
-»  ment  which  abolished  the  court  of  starchamber,  a  conviction  by  informa- 
tion is  expressly  reckoned  up  as  one  of  the  legal  modes  of  conviction  of  such 
persons  as  should  offend  a  third  time  against  the  provisions  of  that  statute.(/) 
It  is  true  Sir  Matthew  Hale,  who  presided  in  this  court  soon  after  the  time  of 
such  revival,  is  said(<7)  to  have  been  no  friend  to  this  method  of  prosecution; 
and,  if  so,  the  reason  of  such  his  dislike  was  probably  the  ill  use  which  the 
master  of  the  crown-office  then  made  of  his 'authority  by  pennitting  the  subject 
to  be  harassed  with  vexatious  informations,  whenever  applied  to  by  any  ma- 
licious or  revengeful  prosecutor,  rather  than  his  doubt  of  their  legality  or  pro- 
priety upon  urgent  occasion8.(A)  For  the  power  of  filing  informations,  without , 
any  control,  then  resided  in  the  breast  of  the  master;  and,  being  filed  in  the 
name  of  the  king,  they  subjected  the  prosecutor  to  no  costs,  though  on  trial 
they  proved  to  be  groundless.  This  oppressive  use  of  them,  in  the  times  pre- 
ceding the  revolution,  occasioned  a  struggle,  soon  after  the  accession  of  king 
"William,(i)  to  procure  a  declaration  of  their  illegality  by  the  judgment  of  the 
court  of  king's  bench.  But  Sir  John  Holt,  who  then  presided  there,  and  all  the 
judges,  were  clearly  of  opinion  that  this  proceeding  was  grounded  on  the  com- 
mon law  and  could  not  be  then  impeached.  And  in  a  few  years  afterwards  a 
more  temperate  remedy  was  appliea  in  parliament  by  statute  4  &  5  W.  and  M. 
c.  18,  which  enacts  that  the  clerk  of  the  crown  shall  not  file  any  information 
without  express  direction  from  the  court  of  king's  bench,  and  that  every  prose- 
cutor, permitted  to  promote  such  information,  shall  give  security  by  a  recogni- 
zance of  twenty  pounds  (which  now  seems  to  be  too.  small  a  sum)  to  prosecute 
the  same  with  efi'eut,  and  to  pay  costs  to  the  defendant  in  case  he  be  acquitted 
thereon,  unless  the  judge,  who  tries  the  infoimation,  shall  certify  there  was  r.ea- 
*3121  ^^'^^^^^^  cause  for  filing  it;  and,  at  all  events,  to  pay  costs,  unless  *the 
■•  information  shall  be  tried  within  a  year  after  issue  joined.  But  there  is 
a  proviso  in  this  act  that  it  shall  not  extend  to  any  other  informations  than 
those  which  are  exhibited  by  the  master  of  the  erown-office :  and,  consequently, 
informations  at  the  king's  own  suit,  filed  by  his  attorney-general,  are  no  waj 
restrained  thereby. 

There  is  one  specie  of  informations  still  further  regulated  by  statute  9  Anne, 
e.  20,  viz.,  those  in  the  nature  of  a  writ  of  quo  warranto;  which  was  shown,  in 
the  preceding  book,(A)  to  be  a  remedy  given  to  the  crown  against  such  as  had 
usur^  d  or  intruded  into  any  office  or  franchise.  The  modem  information  tends 
to  the  same  pui'pose  as  the  antient  writ,  being  generally  made  use  of  to  try  the 
civil  rights  of  such  franchises ;  though  it  is  commenced  in  the  same  manner  as 
other  informations  are,  by  leave  of  the  court  or  at  the  will  of  the  attorney- 
general,  being  properly  a  criminal  prosecution,  in  order  to  fine  the  defendant 
for  his  usurpation  as  well  as  to  oust  him. from  his  office,  yet  usually  considered 
at  present  as  merely  a  civil  proceeding." 

(•)  1  Arid.  107.  (9)  6  Mod.  400. 

k —    ■  "' 

pflffo  187,  «dit^l657 


l'')  5  Mod.  464.                                                                    .  (*)  1  Snund.  301.    1  Sid.  174. 

(•)  Styl.  Rep.  217  24r.   Ftyl.  Pract.  Reg.  tit.  IiifomifttioTi,  («)  M.  1  W.  and  M.     6  Mod.  469.     Comb.  141.    Far.  Z«L 

i|?e  187,  «dit.  1657.    2gid.7L   1  Sid.  162.  1  8how.  106. 

Stat  10  Cur.  1.  c.  10,  ^  6.  (*;  8«e  book  ill.  page  262. 


"  Because  an  information  in  the  nature  of  a  quo  voarranto  is  considered  merely  as  a  ci^i 
proceeding,  the  court  of  King's  Bench  will  grant  a  new  trial,  though  the  verdict  should 
have  been  given  for  the  defendant.    2  T.  R.  484. — Christian. 
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These  are  all  the  methods  of  prosecution  at  the  suit  of  the  king.  There  yet 
remains  another,  which  is  merely  at  the  suit  of  the  subject,  and  is  called  an 
appeal. 

IV.  An  appeal  in  the  sense  wherein  it  is  here  used  does  not  signify  any  com- 
plaint to  a  superior  court  of -an  injustice  done  by  an  inferior  one,  which  is  the 
feneral  use  of  the  word ;  but  it  here  means  an  original  suit  at  the  time  of  its 
rsi  commencement.(Z)  An  appeal,  therefore,  when  spoken  of  as  a  criminal 
prosecution,  denotes  an  accusation  by  a  private  subject  against  another  for 
some  heinous  crime,  demanding  punishment  on  account  of  the  particular  injury 
Buffered  rather  than  for  the  offence  against  the  public.  As  this  method  of  prose- 
cution is  still  in  force,  I  cannot  omit  to  mention  it;  but  as  it  is  very  little  in  use, 
on  account  of  the  *great  nicety  required  in  conducting  it,  I  shall  treat  r^oio 
of  it  veiy  briefly,  referring  the  student  for  more  particulars  to  other  ^ 
more  voluminous  compilation8.(m) 

This  private  process  for  the  punishment  of  public  crimes  had  probably  its  ori- 
ginal in  those  times  when  a  private  pecuniary  satisfaction,  called  a  weregild^  was 
constantly  paid  to  the  party  injured,  or  his  relations,  to  expiate  enormous 
offences,  txhis  was  a  custom  derived  to  us,  in  common  with  other  northern 
nations,(n)  from  our  ancestors,  the  antient  Germans;  among  whom,  according 
to  Tacitus,(o)  ^'luitur  homicidlum  certo  annentorum  ac  pecorum  numero;  recipitque 
satisfactionern  universa  domus.'Xp)  In  the  same  manner,  by  the  Irish  Brehon 
law,  in  case  of  murder,  the  Brehon  or  judge  was  used  to  compound  between  the 
murderer  and  the  friends  of  the  deceased,  who  prosecuted  him,  by  causing  the 
malefactor  to  give  unto  them,  or  to  the  child  or  wife  of  him  that  was  slain,  a 
recompense  which  they  called  an  enach.(jj)  And  thus  we  find,  in  our  Saxon 
laws,  (particularly  those  of  king  Athelstan,)(r)  the  several  weregilds  for  homi- 
cide established  in  progressive  order  from  the  death  of  the  ceorl  or  peasant  up 
to  that  of  the  king  himself  (5)  And  in  the  laws  of  king  Henry  l.(t)  we  have 
an  account  of  what  other  offences  were  then  redeemable  oy  weregila,  and  what 
wre  not  so.(w)  As,  therefore,  during  the  continuance  of  this  custom,  a  process 
was  certainly  given  for  recovering  tne  weregild  by  the.  party  to  whom  it  was 
due,  it  seems  that,  when  ^these  of^nces  by  degrees  grew  no  longer  re-  rn^o-iA 
deemable,  the  private  process  was  still  continued,  in  order  to  insure  the  *■ 
infliction  of  punishment  upon  the  offender,  though  tte  party  injured  was  allowed 
no  pecuniary  compensation  for  the  offence. 

But  though  appeals  were  thus  in  the  nature  of  prosecutions  for  some 
atrocious  injury  committed  more  immediately  against  an  individual,  yet  it 
also  was  antiently  permitted  that  any  subject  mignt  appeal  another  subject  of 
high  treason,  either  in  the  courts  of  common  law,(u?)  or  in  parliament,  or  (for 
treasons  committed  beyond  the  seas)  in  the  court  of  the  high  constable  and 
marshal.  The  cognizance  of  appeals  in  the  latter  still  continues  in  force ;  and 
BO  late  as  1631  there  was  a  trial  by  battel  awarded  in  the  court  of  chivalry  on 
such  an  appeal  of  treason  ;(x)  but  that  in  the  first  was  virtually  abolished(y)  by 
the  statutes  5  Edw.  III.  c.  9,  and  25  Edw.  III.  c.  24,  and  in  the  second,  expressly ^ 
by  statute  1  Hen.  IV.  c.  14.  So  that  the  only  appeals  now  in  force,  for  things 
done  within  the  realm,  are  appeals  of  felony  and  mayhem. 

An  appeal  of  felony  may  be  brought  for  crimes  committed  either  against  the 
partj<?s  themselves  or  their  relations.     The  crimes  against  the  parties  them- 

(<)   It  to  deriTed  from  the  French  "ojjprfer,"  the  Torb  tirely  to  the  relations  of  the  party  gl-iln,  but  that  of  the 

actiTe,  which  Bignifles  to  call  npon,  summon,  or  chflllenge  king  wm  divided  —one-half  Ix'lng  paid  to  the  public,  the 

one,  find  not  the  Terb  neuter,  which  idgnifles  the  same  u  other  to  the  royal  family. 

the  ordinary  nenae  of  '*  appeal"  Eugliah.  (<)  C.  12. 

(••)2  Hawk.  P.  C.  c  23.  (•)  In  Turkey  this  principle  Is  carried  so  fkr  that  even 

(*•)  Stieruhook.  dt  jure  Suton,  2. 8,  c  4.  murder  is  never  proJM'cuted  by  the  officers  of  the  gorem- 

(•)  Df  Mor.  Germ,  c  21.  ment,  as  with  us.    It  is  the  bufiuoss  of  the  uext  relations, 

(p)  And  in  aniother  place,  (c.  12,)  **I>tUc1i»y  pro  modo  and  them  only,  to  revenge  the  slaughter  of  their  kinsmen; 

men^zrvm,  equorvm peoorwnqw  numero  eonvicti  mulclantur.  and  If  they  rather  chooec  (as  they  generally  do)  to  compound 

J^trt  muldte  rtffi  rd  driiaH;  pars  ipti  qui  vindicatur,  vd  the  matter  for  money,  nothing  more  is  said  about  It.   T^ady 

nrrminqttU  fjtu  enritvitur/*  M.  W.  Montagu,  lotu  42. 

(«^  Hpensor**  State  of  Ireland,  p.  1613,  edit.  Hughes.  («•)  Britt.  c.  22. 

(f)  Judic.  CiviL  JDunc/.  Wilk.  71.  (■'  By  I>onald  lord  Rea  against  David  Ramsey.    Rnshw. 

(•)  The  weregild  of  a  ceorl  wm  266  thrysmas,  that  of  the  vol.  li.  p«rt  2.  p.  112. 

king  30,000 ;  each  thrj-nnn  being  equnl  to  about  a  shilling  of  (v)  1  Ual.  P.  C.  349. 
>  money.    The  weregild  of  a  sul^^ect  was  paid  en- 
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selves  are  larceny,  rape,  and  arson.  And  for  these,  as  well  as  for  mayhem,  the 
persons  robbed,  ravished,  maimed,  or  whose  houses  are  burned  may  institute 
this  private  process.  The  only  crime  against  one's  relations  for  which  an 
appeal  can  be  brought  is  that  of  killing  him,  by  either  murder  or  manslaughter. 
But  this  cannot  be  brought  by  every  relation :  but  only  by  the  wife  for  the 
death  of  her  husband,  or  by  the  heir  male  for  the  death  of  his  ancestor;  which 
heirship  was  also  confirmed  by  an  ordinance  of  king  Henry  the  First,  to  the 
four  nearest  decrees  of  blood. (2)  It  is  given  to  the  wife  on  account  of  the 
loss  of  her  husband :  therefore,  if  she  marries  again,  before  or  pending  her 
appeal,  it  is  lost  and  gone ;  or  if  she  marries  after  judgment,  she  shall  not 
demand  execution.  The  heir,  as  was  said,  must  also  be  neir  male,  and  such  a 
*815"l  ^^®  ^^  ^^®  *^®  *next  heir  by  the  course  of  the  common  law,  at  the  time 
J  of  the  killing  of  the  ancestor.  But  this  rule  hath  three  exceptions  :— 
1.  If  the  person  killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir,  shall 
have  the  appeal ;  2.  If  there  be  no  wife,  and  the  heir  be  accused  of  the  mur- 
der, the  person  who  next  to  him  would  have  been  heir  male  shall  bring  the 
appeal;  3.  If.  the  wife  kills  her  husband,  the  heir  may  appeal  her  of  the  death. 
And,  by  the  statute  of  Glocester,  6  Edw.  I.  c.  9,  all  appeals  of  death  must  be 
sued  within  a  year  and  a  day  after  the  completion  of  the  felony  by  the  death 
of  the  party :  which  seems  to  be  only  declaratory  of  the  old  common  law;  for 
in  the  Gothic  constitutions  we  find  the  same  '^ prcsscriptio  annalis,  quce  currit  ad- 
versus  actorem,  si  de  homicida  ei  non  constet  intra  annum  a  ccede  facta,  nee  quen- 
quam  interea  arguat  et  accuset"(a) 

These  appeals  may  be  brought  previous  to  any  indictment ;  and  if  the  ap- 
pellee be  acquitted  thereon,  he  cannot  be  afterwards  indicted  for  the  same 
offence.  In  like  manner  as  by  the  old  Gothic  constitution,  if  any  offender 
gained  a  verdict  in  his  favour  when  prosecuted  by  the  party  injured,  he  was  also 
understood  to  be  acquitted  of  any  crown  prosecution  for  the  same  offence  ;(6) 
but,  on  the  contrary,  if  he  made  his  peace  with  the  king,  still  he  might  be  pro- 
secuted at  the  suit  of  the  party.  And  so,  with  us,  if  a  man  be  acquitted  on  an 
indictment  of  murder,  or  found  guilty  and  pardoned  by  the  king,  still  he  ought 
not  (in  strictness)  to  go  at  large,  but  be  imprisoned  or  let  to  bail  till  the  year 
and  day  be  past,  by  virtue  of  the  statute  8  Hen.  VII.  c.  1,  in  order  to  be  forth- 
coming to  answer  any  appeal  for  the  same  felony,  not  having  as  yet  been 
Sunished  for  it,  though  if  ne  hath  been  found  guilty  of  manslaughter  on  an  in- 
ictment,  and  hath  had  the  benefit  of  clergy,  and  suffered  the  judgment  of  the 
law,  he  cannot  afterwards  be  appealed ;  for  it  is  a  maxim  in  law  that  "  nemo  his 
funitur  pro  eodeni  delicto**  Before  this  statute  was  made, it  was  not  usual  to 
indict  a  man  for  homicide  within  the  time  limited  for  appeals,  which  produced 
very  great  inconvenience,  of  which  more  hereafter.(c) 

*3161  *^^  appellee  be  acquitted,  the  appellor  (by  virtue  of  the  statute  of 
J  Westm.  2,  IS  Edw.  I.  c.  12)  shall  suffer  one  year's  imprisonment,  and 
pajr  a  fine  to  the  king,  besides  restitution  of  damages  to  the  party  for  the  im- 
prisonment and  infamy  which  he  has  sustained;  andif  the  appellor  be  incapable 
to  make  restitution,  nis  abettors  shall  do  it  for  him  and  also  be  liable  to  im- 
prisonment This  provision,  as  was  foreseen  by  the  author  of  Pleta,(<!?)  proved 
a  great  discouragement  to  appeals;  so  that  thenceforward  they  ceased  to  b^in 
common  use. 

If  the  appellee  be  found  guilty,  he  shall  suffer  the  same  judgment  as  if  he 
had  been  convicted  by  indictment,  but  with  this  remarkable  difference :— that 
on  an  indictment,  which  is  at  the  suit  of  the  king,  the  king  may  pardon  and 
remit  the  execution ;  on  an  appeal,  which  is  at  the  suit  of  a  private  subject,  to 
make  an  atonement  for  the  private  wrong,  the  king  can  no  more  pardon  it  than 
he  can  remit  the  damages  recovered  on  an  action  of  battery.^c)  In  like  man- 
ner as  while  the  weregild  continued  to  be  paid  as  a  fine  for  homicide  it  could 
not  be  remitted  by  the  king's  authority.(/)    And  the  antient  usage  was,  80 


t^ 


JSeeiia«e83& 
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(•)  Mirr.  c  2.  d  7.  (*\L.\,<i.U,\4&. 

(•)  Stlernh.  de  jun  Goth,  /.  8,  c.  4.  M  2  Hawk.  P.  C.  803. 

j»^  Ibid.  1.1,0.6.  {f)LL.Edm,    8. 
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late  as  Henry  the  Fourth's  time,  that  all  the  relations  of  the  slain  should  drag 
the  appellee  to  the  place  of  execution  ;(^g)  a  custom  founded  upon  that  savage 
spirit  of  fimily  resentment  which  prevailed  universally  through  Europe  after 
the  irruption  of  the  northern  nations,  and  is  peculiarly  attended  to  in  their 
several  codes  of  law,  and  which  prevails  even  now  among  the  wild  and  un- 
tutored inhabitants  of  America;  as  if  the  finger  of  nature  nad  pointed  it  out 
to  mankind  in  their  rude  and  uncultivated  state.  (A)  However,  the  punish- 
ment of  the  offender  may  be  remitted  and  discharged  by  the  concurrence  of 
all  parties  interested ;  and  as  the  king  by  his  pardon  may  frustrate  an  indict- 
ment, so  the  appellant  by  his  release  may  ^discharge  an  appeal  ;(t)  r*Q-i7 
" nam  quilibet potest  renunciare  juripro  se  introducto"^  i  oi( 

These  are  the  several  methods  or  prosecution  instituted  by  the  laws  of  Eng- 
land ibr  the  punishment  of  offences,  of  which  that  by  indictment  is  the  most 
general.  I  shall  therefore  confine  my  subsequent  observations  principally  to 
this  method  of  prosecution ;  remarking,  by  the  way^  the  most  material  varia- 
tions that  may  arise  from  the  method  of  proceeding  by  either  information  or 
ai>Deal 


CHAPTER  XXI7. 

OF  PROCESS  UPON  AN  INDICTMENT. 

*We  are  next,  in  the  fourth  place,  to  inquire  into  the  mannex*  ot  issu-  r*Qio 
ms  process,  after  indictment  found,  to  bring  in  the  accused  to  answer  it.  »• 
We  have  hitherto  supposed  the  offender  to  be  in  custody  before  the  finding  of 
the  indictment,  in  whicm  case  he  is  immediately  (or  as  soon  as  convenience  per- 
mits) to  be  arraigned  thereon.  But  if  he  hath  fled  or  secretes  himself  in  capital 
cases,  or  hath  not  in  smaller  misdemeanours  been  bound  over  to  appear  at  the 
assizeB  or  sessions,  still  an  indictment  may  be  preferred  against  him  in  his 
absenoe ;  since,  were  he  present,  he  could  not  be  heard  before  the  grand  jury 
against  it.  And  if  it  be  found,  then  process  must  issue  to  bring  him  mto  court; 
for  the  indictment  cannot  be  tried  unless  he  personally  appears,  according  to 
the  rules  of  equity  in  all  cases,  and  the  express  provision  of  statute  28  Edw.  III. 
c.  8  in  capital  ones,  that  no  man  shall  be  put  to  death  without  being  brought  to 
answer  by  due  process  of  law. 

(#)  H.  11  Hen.  lY.  18.   3  Inst.  ISl.  (A)  Robertaon,  Cha.  V.  i.  45.  (<)  1  HaL  P.  a  9. 

^  These  appeals  had  become  nearly  obsolete ;  but  the  right  still  existing  was  claimed, 
and  in  part  exercUedy  in  the  year  1818,  by  William  Ashford,  eldest  brother  and  heir-at- 
law  Iff  Mary  Ashford,  who  brought  a  writ  of  appeal  against  Abraham  Thornton  for  the 
murder  of  his  sister.  Thornton  hsA  been  tried  at  the  Warwick  Summer  Assizes,  1817, 
for  the  murder,  and  acquitted,  though  under  circumstances  of  strong  suspicion.  The 
appellee,  when  called  upon  to  plead,  pleaded  "  not  guilty,  and  that  he  was  ready  to 
defend  himself  by  his  body;"  and,  taking  his  glove  off,  he  threw  it  upon  the  floor  of  the 
court.  A  counterplea  was  afterwards  delivered  in  by  the  appellant,  to  which  there  was 
a  replication.  A  general  demurrer  followed,  and  joinder  tnereon.  See  a  full  detail  of 
the  proceedings  in  that  singular  case,  in  the  report  of  it  under  the  name  of  Auhford  vs. 
Thornton,  1  B.  &  A.  405.  It  was  held  in  that  case  that  where  in  an  appeal  of  death  the 
appellee  wages  his  battle,  the  counterplea,  to  oust  him  of  this  mode  of  trial,  must  disclose 
guch  violent  and  strong  presumptions  of  guilt  as  to  leave  no  possible  doubt  in  the  minds 
of  the  court,  and  therefore  that  a  coimterplea  which  only  stated  strong  circumstances 
of  suspicion  was  insufficient.  It  was  also  held  that  the  appellee  may  reply  fresh  matter 
tending  to  show  his  innocence, — as  an  alibi,  and  his  former  acquittal  of  the  same  offence 
on  an  indictment.  But  it  was  doubted  whether  when  the  counterplea  is  per  se  insuf- 
ficient, or  where  the  replication  is  a  good  answer  to  it,  the  court  should  give  judgment 
that  the  appellee  be  allowed  his  wager  of  battle,  or  that  he  go  without  day.  Therefore, 
the  appellant  praying  no  further  judgment,  the  court,  by  consent  of  both  parties,  or- 
dered that  judgment  should  be  stay^  in  the  appeal  and  that  the  appellee  should  be 
discharged.  This  case,  the  first  of  the  kind  that  had  occurred  for  more  than  half  a  century, 
(see  Bigby  i».  Kennedy,  5  Burr.  2643,  2  W.  Bl.  713.    Rez  vs.  Taylor,  5  Burr.  2793.   Smith 
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The  proper  process  on  an  indictment  for  any  petit  misdemeanour,  or  on 
pjnal  statute,  is  a  writ  of  venire  facias,  which  is  in  the  nature  of  a  summoDS  tc 
cause  the  party  to  appear.  And  if  by.  the  return  to  such  venire  it  appears  that 
the  party  hath  lands  in  the  county  whereby  he  may  be  distrained,  then  a  distress 
infinite  shall  be  issued  from  time  to  time  till  he  appears.  But  if  the  sheriff  re- 
turns that  he  hath  no  lands  in  his  bailiwick,  (then,  upon  his  non-appearar  ce,) 
*8191  *  ^^^^  ^^  capias  *shall  issue,  which  commands  the  sheriff  to  take  his 
^  body  and  have  him  at  the  next  assizes;  and  if  he  cannot  be  taken  upon 
the  first  capiaSy  a  second  and  third  shall  issue,  called  an  alias  and  a  pluries  capias. 
But  on  indictments  for  treason  or  felony  a  capias  is  the  first  process;  and  for 
treason  or  homicide  only  one  shall  be  allowed  to  issue,('a)  or  two  in  the  case  of 
other  felonies,  by  statute  25  Edw.  III.  c.  14,  though  tne  usage  is  to  issue  only 
one  in  any  felony,  the  provisions  of  this  statute  being  in  most  cases  found 
impracticable. (6)  And  so,  in  the  case  of  misdemeanours,  it  is  now  the  usual 
practice  for  any  judge  of  the  court  of  king's  bench,  upon  certificate  of  an  indict- 
ment found,  to  award  a  writ  of  capias  immediately,  in  order  to  bring  ih  the  de- 
fendant.^ But  if  he  absconds,  and  it  is  thought  proper  to  pursue  him  to  an  out- 
lawry,' then  a  greater  exactness  is  necessary;  for,  in  such  case,  after  the  several 
writs  have  issued  in  a  regular  number,  according  to  the  nature  of  the  respective 
crimes,  without  any  effect,  the  offender  shall  be  put  in  the  exigent  in  order  to 
his  outlawry:  that  is,  he  shall  be  exacted,  proclaimed,  or  required  to  surrender 
at  five  county  courts;  and  if  he  be  returned  quinto  exactus,  and  does  not  appear 
at  the  fifth  exaction  or  requisition,  then  he  is  adjudged  to  be  outlawed,  or  put 
out  of  the  protection  of  the  law,  so  that  he  is  incapable  of  taking  the  benefit  of 
it  in  any  respect,  either  by  bringing  actions  or  otherwise. 

The  punishment  for  outlawries  upon  indictments  for  misdemeanours  is  the 
same  as  for  outlawries  upon  civil  actions,  (of  which,  and  the  previous  process 
by  writs  of  capias,  exigi  facias,  and  proclamation^  we  spoke  in  the  preceding 
book,)(c)  viz.,  forfeiture  of  goods  and  chattels.  But  an  outlawry  in  treason 
or  felony  amounts  to  a  conviction  and  attainder  of  the  offence  charged  in  the 
indictment,  as  much  as  if  the  offender  had  been  found  guilty  by  his  country.(«i)' 
His  life  is,  however,  still  under  the  protection  of  the  law,  as  hath  formerly  been 
*3*>01  *observed;(e)  so  that,  though  antiently  an  outlawed  felon  was  said  to 
J  have  caput  lupinum,  and  might  be  knocked  on  the  head  like  a  wolf  by 
any  one  that  should  meet  him,(/)  because,  having  renounced  all  law,  he  was  to 
be  dealt  with  as  in  a  state  of  nature,  when  every  one  that  should  find  him  might 
slay  him,  yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  no  man  is  entitled 


i 


See  Appendix,  I L  (')  2  Hal.  P.  C.  205. 

2  Hoi.  P.  C.  195.  (•}  See  iMige  178. 

See  book  ill.  pages  283,  284.  (/;Mirr.  c4;  Co.  Lftt  128. 


vs,  Taylor,  id.  ibid, — the  last  cases  upon  the  subject,  where  the  mode  of  proceeding  ii 
detailed  at  large,)  led  to  the  total  abolition  of  appeals  of  murder,  as  well  as  of  treason, 
felony,  or  other  offences,  together  with  wagers  of  battle,  by  the  passing  of  the  statute  59 
Geo.  III.  c.  46. — Chitty. 

*  Now,  by  the  48  Geo.  III.  c.  58,  when  any  person  is  charged  with  an  offence  below  the 
degree  of  felony,  one  of  the  judges.may,  on  an  affidavit  thereof,  or  on  the  production  of 
an  indictment,  or  an  information  filed,  issue  his  warrant  for  apprehending  and  holding 
him  to  bail ;  and  if  he  neglects  or  refuses  to  become  so  bound,  he  may  be  committed  to 
gaol  until  he  conforms  or  is  discharged. — Chittt. 

By  the  statute  II  &  12  Vict.  c.  42,  s.  3,  when  any  indictment  is  found  in  any  court  of 
oyer  and  terminer  or  gaol-delivery,  or  in  any  court  of  general  or  quarter  sessions,  against 
any  person  at  lar^e,  whether  he  has  been  previously  bound  by  recognizance  to  appear  or 
not,  the  clerk  of  indictments,  or  clerk  of  Uie  peace,  as  the  case  may  be,  may  at  any  time 
issue  a  certificate  of  such  indictment  having  been  found ;  and,  upon  its  production,  a 
justice  for  the  county  or  place  where  the  offence  was  committed,  or  where  the  defendant 
resides,  may  issue  his  warrant,  and  thereupon  commit  him  for  trial  or  admit  him  to 
bail. — Stkwabt. 

^  In  n^ost  cases  now  in  which  a  person  convicted  by  a  verdict  is  deprived  of  clergy,  a 
person  outlawed  will  also  be  ousted  of  clergy ;  yet  some  few  instances  may  perhap  still 
remain  where  a  person  outlawed  will  have  clergy,  though  if  he  had  been  tried  for  the 
same  offence  he  would  not  have  been  entitled  to  that  privilege.  See  Foster,  358.  2  Leach. 
Hawk.  481.  4  T.  R.  543.-4:hristian. 
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to  kill  him  wantonly  or  wilfully,  but  in  bo  doing  is  guilty  of  murder,(^)  unlesR 
it  happens  in  the  endeavour  to  apprehend  him  ;(A)  for  any  person  may  arrest 
an  ouuaw.  on  a  criminal  prosecution,  either  of  his  own  head  or  by  writ  or  war- 
rant of  capias  utlagatum,  in  order  to  bring  him  to  execution.  But  such  outlawry 
may  be  frequently  reversed  by  writ  of  error,  the  proceedings  therein  being  (as 
it  is  fit  they  should  be)  exceedingly  nice  and  circumstantial;  and  if  any  single 
minute  point  be  omitted  or  misconducted,  the  whole  outlawry  is  illegal  and  may 
be  reversed,  upon  which  reversal  the  party  accused  is  admitted  to  plead  to  and 
defend  himself  against  the  indictment. 

Thus  much  for  process  to  bring  in  the  offender  after  indictment  found;  during 
which  stage  of  the  prosecution  it  is  that  writs  of  certiorari  facias  are  usually  had, 
though  they  may  be  had  at  any  time  before  trial,  to  certify  and  remove  the 
indictment,  with  all  the  proceedings  thereon,  from  any  inferior  court  of  criminal 
jurisdiction  into  the  court  of  king's  bench,'  which  is  the  sovereign  ordinary 
court  of  justice  in  causes  criminal.  And  this  is  frequently  done  for  one  of  these 
four  purposes :  either,  1.  To  consider  and  determine  the  validity  of  appeals  or 
indictments,  and  the  proceedings  thereon,  and  to  quash  or  confirm  them  as  there 
is  cause;  or,  2.  Where  it  is  surmised  that  a  partial  or  insufficient  trial  will  pro- 
bably be  had  in  the  court  below,  the  indictment  is  removed,  in  order  to  have 
the  prisoner  or  defendant  tried  at  the  bar  of  the  court  of  king's  bench,  or  before 
the  justices  of  nisi  prius;  or,  8.  It  is  so  removed  in  order  to  plead  the  king's 
pardon  there;  or,  4.  To  issue  process  of  outlawry  against  the  offender  rjnooi 
lu  those  *counties  or  places  where  the  process  of  the  inferior  judges  will  *- 
not  reach  him.(t)  Such  writ  of  certiorari,  when  issued  and  delivered  to  the  infe- 
rior court  for  removing  any  record  or  other  proceeding,  as  well  upon  indictment 
as  otherwise,  supersedes  the  jurisdiction  of  such  inferior  court,  and  makes  all 
8ab8e%][uent  proceedings  therein  entirely  erroneous  and  illegal,  unless  the  court 
of  king's  bench  remands  the  record  to  the  court  below,  to  be  theie  tried  and 
determined.  A  certiorari  may  be  granted  at  the  instance  of  either  the  prose- 
cutor or  the  defendant :  the  former  as  a  matter  of  right,  the  latter  as  a  matter 
of  discretion ;  and  therefore  it  is  seldom  granted  to  remove  indictments  from 
the  justices  of  gaol  delivery,  or  after  issue  joined  or  confession  of  the  fact  in  any 
of  the  #K)urts  below.(A:)* 

(#)  1  HaL  p.  a  487.  (<)  2  Hal.  P.  0.  210. 

(A)  BnctOD,  fol.  126.  (»)  2  Hawk.  P.  a  287.    4  Burr.  749. 

•  For  the  definition  and  history  of  the  writ  of  cerdorcai,  see  Fitz.  N.  B.  554  As  the 
court  of  King's  Bench  has  a  general  superintendence  over  all  other  courts  of  criminal 
jurisdiction,  so  it  may  award  a  ceriwrari  to  remove  proceedings  from  them,  unless  they 
are  expressly  exempted  from  such  superintendence  by  the  statutes  creating  them.  2 
Hawk.  P.  C.  286.  Rex  vs.  Young,  2  T.  K.  473.  Rex  v$.  Jukes,  8  T.  R.  542.  But  eertwrari 
cannot  be  taken  away  by  any  general,  but  only  by  express  negative,  words,  (Rex  va.  Reeve, 
1 W.  Bla.  231 ;)  and  a  statute  taking  away  certiorari  does  not  take  it  from  the  crown,  unless 

expressly  mentioned.    Rex  vs. ,  2  Chitt.  R.  136 ;  and  see  Rex  vs.  Tindal,  15  East, 

339,  n.  OertiOf  tri  lies  from  the  court  of  King's  Bench  to  justices,  even  in  cases  which 
they  are  empowered  foudly  to  hear  and  determine.  2  Hawk.  F.  C.  286.  Rex  vs.  Merely, 
2  Burr.  1040.    Hartley  vs.  Hooker,  Cowp.  524.— Chitty. 

^  But,  by  statute  5  &  6  W.  I V-.  c.  33,  s.  1,  it  was  enacted  that  no  certiorari  should  issue  to 
remove  any  indictment  or  presentment  into  the  King's  Bench  from  any  court  of  sessions, 
assize,  oi/er  and  lermmer,  ana  gaol-delivery,  or  any  court,  at  the  instance  of  the  prosecutor 
or  any  other  person,  (except  the  attorney-general,)  without  motion  first  made  in  the' 
King's  Bench  or  before  some  judge  of  that  court,  and  leave  obtained  in  the  same 
manner  as  where  the  application  was  made  by  the  defendant.  And  now,  by  statute  16 
Vict.  c.  30,  s.  4,  no  indictment,  except  indictments  against  bodies  corporate  not  authorized 
to  appear  by  attorney  in  the  court  m  which  the  indictment  is  preferred,  can  be  removed 
into  the  court  of  Queen's  Bench  or  into  the  Central  Criminal  Court  by  writ  qf  certiorarty 
either  at  the  instance  of  the  prosecutor  or  of  the  defendant,  (other  than  the  attorney- 
general  acting  on  behalf  of  the  crown,)  unless  it  be  made  to  appear  to  the  court  from 
which  the  writ  is  to  issue,  by  the  party  applying  for  the  same,  that  a  fair  and  'impartial 
trial  of  the  case  cannot  be  had  in  the  court  below,  or  that  some  (juestion  of  law  of  more 
than  usual  difficulty  and  importance  is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the 
premises  in  respect  whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be  required 
for  its  satisfactory  trial.    If  the  indictment  be  removed  at  the  instance  of  the  defendant, 
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At  this  stage  of  prosecution  also  it  is  that  indictments  foand  by  the  grand 
jDiy  against  a  peer  must,  in  consequence  of  a  writ  of  certiorari,  be  certified  and 
tiansmitted  into  the  court  of  parliament,  or  into  that  of  the  lord  high  steward 
of  Great  Britain;  and  that,  in  places  of  exclusive  jurisdiction,  as  the  two  uni- 
versities, indictments  must  be  delivered  (upon  challenge  and  claim  of  cogni- 
sance) to  the  courts  therein  established  by  charter  and  confirmed  by  act  of 
parliament;  to  be  there  respectively  tried  and  determined. 


CHAPTER  XXT. 

OF  ARRA.IGNMENT  AND  ITS  INCIDENTS. 

*322 1        ^When  the  offender  either  appears  voluntarily  to  an  indictment,  or 
J    was  before  in   custody,  or  is   brought  in   upon  criminal  process  to 
answer  it  in  the  proper  court,  he  is  immediately  to  be  arraigned  thereon; 
which  is  the  fifth  stage  of  criminal  prosecution. 

To  arraign^  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the  court, 
to  answer  the  matter  charged  upon  him  in  the  indictment.(a)  The  prisoner  is 
to  be  called  to  the  bar  by  his  name;  and  it  is  laid  down  in  our  antient  book8(6) 
that,  though  under  an  indictment  of  the  highest  nature,  he  must  be  brought 
to  the  bar  without  irons  or  any  manner  of  uiackles  or  bonds,  unless  there  be 
evident  danger  of  an  escape,  and  then  he  may  be  secured  with  irons.  But  yet, 
in  Layer's  case,  A.n.  1722,  a  difference  was  taken  between  the  time  of  arraign- 
ment and  the  time  of  trial;  and  accordingly  the  prisoner  stood  at  the  bar  in 
chains  during  the  time  of  his  arraignment.((;)' 

*8231  '*'When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to  hold 
^  up  his  hand ;  which,  though  it  may  seem  a  trifling  circumstance,  yet  is 
of  this  importance,  that  by  the  holding  up  of  his  hand  constat  de  persondj  and 
he  owns  himself  to  be  of  that  name  by  which  he  is  called. ((2)  However,  it  \b 
not  an  indispensable  ceremony ;  for,  being  calculated  merely  for  the  purpose  of 
identifying  the  person,  any  other  acknowledgment  will  answer  the  purpose  as 
well :  therefore,  if  the  prisoner  obstinately  and  contemptuously  refuses  to  hold 
up  his  hand,  but  confesses  he  is  the  person  named,  it  is  fully  sufficient.(e) 

Then  the  indictment  is  to  be  read  to  him  distinctly  in  the  English  tongue, 
(which  was  law  even  while  all  other  proceedings  were  in  Latin,)  that  be  may 
fully  understand  his  charge.  After  which  it  is  to  oe  demanded  of  him  whether  he 
be  guilty  of  the  crime  whereof  he  stands  indicted,  or  not  guilty.  By  the  old  com- 
mon law  the  accessory  could  not  be  arraigned  till  the  principal  was  attainted, 
unless  he  chose  it :  for  he  might  waive  the  benefit  of  the  law ;  and  therefore 

Erincipal  and  accessory  might,  and  may  still,  be  arraigned,  and  plead,  and  also 
e  tried,  together.  But  otherwise,  if  the  principal  had  never  been  indicted  at 
all,  and  stood  mute,  had  challenged  above  thirty-five  jurors  peremptorilv,  had 
claimed  the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died  before 
attainder,  the  accessory  in  any  of  these  cases  could  not  be  arraigned ;  for  non 

(•)  2  Hd.  P.  C.  216.  (•)  State  Ttjata,  ▼!.  280. 

(»)  Brwjt  L  8,  de  ooron.  c  18,  }  «.  MIrr.  c.  6,  wet  1,  a  M.  (*)  2  Hal.  P.  a  J2W. 

Viet.  {.  1,  a  81,  a  1.    Britt.  c.  6.    Staandf.  P.  C.  78.    3  Jut.  (•)  Bajm.  406. 
84.   Kel.lO.   2HaLP.a219.    2  Hawk.  P.  C.  806. 

he  muBt  enter  into  a  recognizance  to  pay  costs  if  convicted ;  6nd  bo,  on  the  other  hand,  if 
the  indictment  be  removed  at  the  instance  of  the  prosecutor,  he  must  enter  into  a  reoog- 
iiizance  to  pay  costs  in  the  event  of  the  defendant  being  acquitted.— Steitast. 

'  This  word  in  Latin  (lord  Hale  says)  is  no  other  than  ad  raiionem  p<mere,  and  in  French, 
od  resorif  or,  abbreviated,  ad  rem.    2  Hal.  P.  C.  216.^Dhbi8tian. 

'  And  it  has  since  been  held  that  the  court  hi^  no  authority  to  order  the  irons  to  be 
taken  off  till  the  prisoner  has  pleaded  and  the  jury  are  charged  to  try  him.   Waite'i 
caae,  Leach,  34. — GnBisTiAH. 
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congHtit  whether  any  felony  was  committed  or  no,  till  the  principal  was  attainted ; 
and  it  might  so  happen  that  the  accessory  should  he  convicted  one  day  and  the 
principal  acquitted  the  next,  which  would  be  absurd.  However,  this  absurdity 
could  only  happen  where  it  was  possible  that  a  trial  of  the  principal  might  be 
had  subsequent  to  that  of  the  accessory ;  and  therefore  the  law  still  continues 
that  the  accessory  shall  not  be  tried  so  long  as  the  principal  remains  liable  to 
be  tried  hereafter.  But,  by  statute  *1  Anne,  c.  9,  if  the  principal  be  r^ooA 
once  convicted,  and  before  attainder  (that  is,  before  he  receives  judg-  '- 
ment  of  death  or  outlawry^  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwise ;  or  if  the  principal  stands  mute,  or  challenges  peremptorily  above 
the  legal  number  of  jui*ors,  so  as  never  to  be  convicted  at  all ;  in  any  of  these 
cases  fn  which  no  subsequent  trial  can  be  had  of  the  principal,  the  accessory 
may  be  proceeded  against  as  if  the  principal  felon  had  been  attainted ;  for 
there  is  no  danger  of  future  contradiction.*  And  upon  the  trial  of  the  acces- 
sory, as  well  after  as  before  the  conviction  of  the  principal,  it  seems  to  be  the 
better  opinion^  and  founded  on  the  true  spirit  of  ju8tice,(/)  that  the  accessory 
is  at  liberty  (if  he  can)  to  controvert  the  guilt  of  his  supposed  principal,  and  to 
prove  him  innocent  of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law.* 

When  a  criminal  is  arraigned,  he  either  stands  mute^  or  confesses  the  fact ; 
which  circumstances  we  may  call  incidents  to  the  arraignment;  or  else  he 
pleads  to  the  indictment,  which  is  to  be  considered  as  the  next  stage  of  pro- 
ceedings. But,  first,  let  us  observe  these  incidents  to  the  arraignment,— of 
standing  mute,  or  confession. 

I.  Eegularly,  a  prisoner  is  said  to  stand  mute  when,  being  arraigned  for 
treason  or  felony,  he  either,  1.  Makes  no  answer  at  all ;  or,  2.  Answers  foreign 
to  the  purpose,  or  with  such  matter  as  is  not  allowable;  and  will  not  answer 
otherwise ;  or,  3.  Upon  having  pleaded  not  guilty  refuses  to  put  himself  upon 
the  eountry.(^)  If  he  says  nothing,  the  court  ought,  ex  officio,  to  impanel  a 
jury  to  ioquire  whether  he  stands  obstinately  mute,  or  whether  he  be  dumb 
ex  visitatione  Dei.  If  the  latter  appears  to  he  the  case,  the  judges  of  the  court 
(who  are  to  be  of  counsel  for  the  prisoner,  and  to  see  that  he  hath  law  and 
justice)  shall  proceed  to  the  trial,  and  examine  all  points  as  if  he  had  pleaded 
not  guilty.(^)*    But  whether  judgment  of  death  can  be  given  against  such  a 

(r)ro8t.8e6»Ae.  (« )  a  HaL  p.  a  aia.  (»)  2  Hawk.  p.  C.  837. 

*  And  now,  by  the  11  &  12  Vict.  c.  45,  8.  1,  an  aooessoiy  before  the  fact  to  any  felony 
may  be  indicted,  tried,  convicted,  and  punished  in  all  respects  as  if  he  were  a  principal 
felon ;  and  an  accessory  after  the  fact  to  any  felony  may  be  indicted  and  convicted  either 
as  an  accessory  after  the  fact  to  the  principal  felony  with  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the  principal  felon  ^hall  or  shall 
not  have  been  previously  convicted  or  shidl  or  shall  not  be  amenable  to  justice. — 
Stewart. 

*  See  the  7  Geo.  IV.  o.  64,  by  sect.  9  of  which  accessories  before  the  fact,  whether  in 
cases  of  felony  at  common  law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made, 
may  be  tried  as  such,  or  as  for  substantive  felonies,  by  any  court  having  jurisdiction  to 
try  the  principal  felons,  although  the  offences  be  committed  on  the  seas  or  abroad,  and, 
if  the  offences  be  committed  in  different  counties,  may  be  tried  in  either. 

By  sect.  10,  accessories  after  the  fact  may  be  tried  by  any  court  having  jurisdiction 
over  the  principal  felons,  as  in  the  preceding  section ;  and,  by  sect.  11,  in  order  that  all 
accessories  may  be  convicted  and  punished  in  cases  where  the  principal  felon  is  not 
attainted,  it  is  enacted  that  accessories  may  be  prosecuted  after  the  conviction  of  the 
principal  felon,  though  the  principal  felon  be  not  attainted.  See  further,  as  to  arraign- 
ment,  1  Curw.  Hawk.  P.  C.  434.  1  Chitt.  C.  L.  414.  The  statute  mentioned  in  the  text 
is  repealed  by  the  statute  7  Geo.  IV.  c.  64. — Chitty. 

*  By  7  A  8  Geo.  IV.  c.  28,  s.  1,  where  the  prisoner  pleads  "  Not  guilty,"  without  more, 
he  shall  be  put  on  his  trial  by  jury;  and,  by  sect.  2,  if  he  refuses  to  plead,  the  court  may 
order  a  plea  of  **  Not  guilty"  to  be  entered,  and  proceed  as  in  other  cases.  But  the 
latter  is  aiscretionary ;  and  where  there  is  any  real  doubt  whether  the  reftisal  to  plead 
arises  from  obstinacy  or  inability,  the  court  may,  and  will,  impanel  a  jury  to  try  that 
question.  In  cases  of  insanity  this  is  specially  provided  for  by  the  unrepealed  statute 
of  39  &  40  Geo.  III.  o.  94,  sect.  1  of  which  enacts  that  the  jury,  in  case  of  any  person 
charged  with  treason,  &c.,  proving  upon  the  trial  to  be  ini^ane,  shall  declare  whether  he 
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♦3261  *P"80^®rwho  hath  never  pleaded,  and  can  Bay  nothing  in  arrest  of 
-•     Judgment,  is  a  point  yet  undetermined.(i') 

If  he  be  found  to  be  obstinately  mute,  (which  a  prisoner  hath  been  held  to  be 
that  hath  cut  out  his  own  tongue,)(A)  then,  if  it  be  on  an  indictment  of  high 
treason,  it  hath  long  been  clearly  settled  that  standing  mute  is  an  equivalent 
to  a  conviction,  and  he  shall  receive  the  same  judgment  and  execution.0  And 
us  in  this  the  highest  crime,  so  also  in  the  lowest  species  of  felony,  viz.,  in 
petit  larceny,  and  in  all  misdemeanours,  standing  mute  hath  always  been  equi- 
valent to  conviction.  But  upon  appeals  or  indictments  for  other  felonies,  or 
petit  treason,  the  prisoner  was  not,  by  the  antient  law,  looked  upon  as  con- 
victed so  as  to  receive  judgment  for  the  felony ;  but  should  for  his  obstinacy 
have  received  the  terrible  sentence  of  penancSy  or  peine  ^which,  as  will  kppedr 
presently,  was  probably  nothing  more  than  a  corrupted  aobreviation  of  prisone) 
forte  et  dure. 

Before  this  was  pronounced,  the  prisoner  had  not  only  trina  admcnitio^  but 
also  a  respite  of  a  few  hours,  and  the  sentence  was  distinctly  read  to  him,  that 
he  might  know  his  danger  ;(m)  and,  after  all,  if  he  continued  obstinate,  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  clergy  allowed  him,  even 
though  he  was  too  stubborn  to  pray  it.(n)  Thus  tender  was  the  law  of  inflicting 
this  dreadful  punishment )  but  if  no  other  means  could  prevail,  and,.the  prisoner 
(when  charged  with  a  capital  felony)  continued  stubbornly  mute,  the  judgment 
was  then  given  against  him,  without  any  distinction  of  sex  or  degree.  A  judg- 
ment which  was  purposely  ordained  to  be  exquisitely  severe,  that  by  that  very 
means  it  might  rarely  be  put  in  execution.' 

The  rack,  or  question,  to  extort  a  confession  from  criminals,  is  a  practice  of 
*3*>n  *  different  nature;  this  having  been  only  *used  to  compel  a  man  to  put 
-■  himself  upon  his  trial ;  that  being  a  species  of  trial  in  itself.  And  the 
trial  by  rack  is  utterly  unknown  to  the  law  of  England ;  though  once,  when  the 
dukes  of  Exeter  and  Suffolk,  and  other  ministers  of  Henry  iV.,  had.laid  a  de- 
sign to  introduce  the  civil  law  in  this  kingdom  as  the  rule  of  government,  for  a 


i 


2  Hal.  P.  C.  317.        '  (*)  2  Hal.  P.  G.  820. 


*)  3  Inst.  178.  (»)  Ibid.  321.    2  Hftwk.  P.  0. 382. 

(»)  1  Hawk.  P.  C.  32g.   1  Hal.  P.  C.  317. 

Wits  acquitted  by  them  on  account  of  insanity,  and  the  court  shall  order  him  to  be  kept 
in  custody  till  his  majesty's  pleasure  be  known,  and  his  msge^ty  may  give  an  order  for 
the  safe  custody  of  such  insane  person ;  and  sect.  2  enacts  that  insane  persons  indicted 
for  any  offence,  and  found  to  be  insane  by  a  jury,  to  be  impanelled  en  thar  arraignmetd, 
shall  be  ordered  by  the  court  to  be  kept  in  custody  till  his  mcgesty's  pleasure  be  known. 
Tlie  latter  section  has  been  held  to  extend  to  coses  of  misdemeanour.  Rex  vs.  Little, 
R.  &  R.  C.  C.  430,  In  Rex  vs,  Roberts,  Car.  C.  L.  57,  a  prisoner  would  not  plead ;  and,  a 
juiy  being  impanelled  to  try  whether  he  stood  mute  by  the  visitation  of  God,  his  counsel 
claimed  a  right  to  address  the  jury,  as  this  was  an  issue  with  the  affirmative  on  the 
prisoner.  This  was  allowed  by  Park  and  Abbott,  Js.  The  prisoner's  counsel  addressed 
the  jury,  and  called  witnesses  to  prove  he  was  insane.  The  jury 'found  that  he  was  60, 
and  Park,  J.,  directed  that  he  should  be  detained  until  his  ms^esty's  pleasure  should  be 
known. — Ch  itty. 

'  Aulus  Gellius  with  more  truth  has  made  the  same  observation  upon  the  eruel  law  of 
the  Twelve  Tables,  De  inope  debiiore  seccmdOf  "Eo  consiUo  tania  tmmamiiu  pitruE  denunaaia  est^ 
ne  ad  earn  unquam  perveniretur ;"  for  he  adds,  "dissectum  esse  antiquUus  neminem  eqiddem  ntgve 
Icgi  neque  audivij*  Lib.  20,  o.  1.  But  with  respect  to  the  horrid  judgment  of  the  poM 
forte  et  dure,  the  prosecutor  and  the  court  could  exercise  no  discretion  or  show  no  favour 
to  a  prisoner  who  stood  obstinately  mute.  And  in  the  legal  history  of  this  country  there 
are  numerous  instances  of  persons  who  have  had  resolution  and  patience  to  undergo  so 
terrible  a  death  in  order  to  benefit  their  heirs  by  preventing  a  forfeiture  of  their  estates, 
which  would  have  been  the  consequence  of  a  conviction  by  a  verdict.  There  is  a  memo- 
rable story  of  an  ancestor  of  un  ancient  family  in  the  north  of  England.  In  a  fit  of 
jealousy  he  killed  his  wife,  aiul  put  to  death  his  children  who  were  at  home  by  throwing 
them  from  the  battlements  of  his  castle;  and  proceeding  with  an  intent  to  destroy  his 
only  remaining  child,  an  infant  nursed  at  a  farm-house  at  some  distance,  he  was  inter- 
cepted by  a  storm  of  thunder  and  lightning.  This  awakened  in  his  breast  the  compunc- 
tions of  conscience.  He  desisted  from  his  purpose,  and  having  surrendered  himself  to 
justice,  in  order  to  secure  his  estates  to  this  child,  he  had  the  resolution  to  die  under 
the  dreadful  judgment  of  peine  forte  et  dure, — Christian. 
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beginning  thereof  they  erected  a  rack  for  torture,  which  was  ciUed  in  derision 
the  Duke  of  Exeter's  daughter,  and  still  remains  in  the  Tower  of  London  ;(o) 
where  it  was  occasionally  used  as  an  engine  of  state,  not  of  law,  more  than 
once  in  the  reign  of  queen  Elizabeth.(^)  But  when,  upon  the  assassination  of 
Villiers,  duke  of  Buckingham,  by  Felton,  it  was  proposed  in  the  privy  councij  to 
put  the  assassin  to  the  rack  in  order  to  discover  his  accomplices,  the  judges,  being 
consulted,  declared  unanimously,  to  their  own  honour  and  the  honour  of  the 
English  law,  that  no  such  proceeding  was  allowable  by  the  laws  of  England.(flf) 
It  seems  astonishing  that  this  usage  of  administering  the  torture  should  be 
said  to  arise  from  a  tenderness  to  the  lives  of  men ;  and  yet  this  is  the  reason 
given  for  its  introduction  in  the  civil  law,  and  its  subsequent  adoption  by  the 
IVench  and  other  foreign  nations  ;(r)  viz.,  because  the  laws  cannot  endure  that 
any  man  should  die  upon  the  evidence  of  a  false,  or  even  a  single,  witness^  and 
therefore  contrived  this  method  that  innocence  should  manifest  itself  by  a  stout 
denial,  or  guilt  by  a  plain  confession.  Thus  rating  a  man's  virtue  by  the  hardi- 
ness of  his  constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  I  But 
there  needs  only  to  state  accurately, (5)  in  order  most  effectually  to  expose  this 
inhuman  species  of  mercy,  the  uncertainty  of  which,  as  a  test  and  criterion  of 
truth,  was  long  ago  very  elegantly  pointed  out  by  TuUy,  though  he  lived  in  a 
state  wherein  it  was  *u8ual  to  torture  slaves  in  order  to  furnish  evi-  r*327 
dence :  "  tamen"  s^ys  he,  "  ilia  tormenta  gubernat  dolor,  moderatur  natura  •- 
cujusque  turn  animi  turn  corporis,  regit  qiLoesitor,  flectit  libido,  corrumpit  spes,  infirmat 
metus,  vt  in  tot  rerum  angustiis  nihU  veritati  loci  rdinquatur'\t) 

The  English  judgment  of  penance  for  standing(u)  mute  was  as  follows :  that 
the  prisoner  be  hemanded  to  the  prison  from  whence  he  came,  and  put  into  a 
low,  dark  chamber,  and  there  be  laid  on  his  back  on  the  bare  floor,  uaked, 
unless  where  decency  forbids ;  that  there  be  placed  upon  his  body  as  great  a 
weight  of  iron  as  he -could  bear,  and  more;  that  he  have  no  sustanance,  save 
only,  on  the  first  day,  three  morsels  of  the  worst  bread;  and,  on  the  second 
day,  three  draughts  of  standing  water,  that  should  be  nearest  to  the  prisoa- 
door ;  and  in  this  situation  this  should  be  alternately  his  daily  diet  iiU  lie  died, 
or  (as  antiently  the  judgment  ran)  till  he  answered.(v) 

It  hath  been  doubted  whether  this  punishment  subsisted  at  the  common 
law,(io)  or  was  introduced  in  consequence  of  the  statute  Westm.  1,  3  Edw.  I.  c. 
12,(x)  which  seems  to  be  the  better  opinion.  For  not  a  word  of  it  is  mentioned 
in  Glanvil  or  Bracton,  or  in  any  antient  author,  case,  or  record  (that  hath  yet 
been  produced)  previous  to  the  reign  of  Edward  I. ;  but  there  are  instances  on 
record  in  the  reign  of  Henry  Ill.(y)  where  persons  accused  of  felony,  and 
standing  mute,  were  tried  in  a  particular  manner,  by  two  successive  juries,  and 
convicted ;  and  it  is  asserted  by  the  judges  in  8  Henry  IV.  that,  by  the  com- 
mon law  before  the  statute,  standing  mute  on  an  appeal  amounted  to  a  convic- 
tion of  the  felony. (^)  This  statute  of  Edward  I.  directs  such  persons'  r*328 
*"  as  will  not  put  themselves  upon  inquests  of  felonies  before  the  judges  •- 
at  the  suit  of  the  king,  to  be  put  into  hard  and  strong  prison  (soient  mys  en  la 
prisone  forte  et  dure^  as  those  which  refuse  to  be  at  the  common  law  of  the 
land."  And,  immeaiately  after  this  statute,  the  form  of  the  judgment  appears 
in  Fleta  and  Britton  to  have  been  only  a  very  strait  confinement  in  i)ri8on,  with 
hardly  any  degree  of  sustenance ;  but  no  weight  is  directed  to  bo  laid  upon  the 
body,  so  as  to  hasten  the  death  of  the  miserable  sufferer ;  and,  indeed,  any  sur* 
charge  of  punishment  on  persons  adjudged  to  penance,  so  as  to  shorten  their 
liveSy  is  reckoned  by  Home  in  the  Mirror(a)  as  a  species  of  criminal  homicide. 

(•)  8  Inst  86.  (<)  Pro  SuOa^  28. 

(/}  Burr.  92, 496.  (•)  2  Hal.  P.  C.  819.    2  Hawk.  P.  C.  329. 

(«)  Rnshw.  ColL  i  638.  (•)  Britton,  c.  4  and  22.    Flet  {.  1,  f .  34,  J  33. 

(n  tW/.  I.  9,t.41,L  8,  and  t.  47,  1 18.     Forteaq.  do  LL,         <••)  2  Inst.  179.    2  Ual.  P.  C.  322.    2  Hawk.  P.  C.  330. 
Ang.c.'I2.  (•)  Staandt  P.  C.  149.    Barr.  82. 

(•)  The  marqnis  Becoaria,  (ch.  !<}»)  in  an  exquisite  piece         (y)  Emlyn  on  2  HaL  P.  G.  322. 
of  raillery,  has  proposed  this  probI»>m  with  a  gravity  and        (')  Al  common  ley,  avant  U  ttatuie  ck  Wat.  1,  c.  12^  si 

prociaion  that  are  tmly  mathematical :— *'The  force  of  the  oscun  ust  atre  appeal^  el  tut  utrt  mtOe,  iU  terra  eonvfot  dn 

mosctai  and  the  sensibility  of  the  nerves  of  an  innocent  ftlnny.   M.  8  Ken.  IV.  2. 

psrsoo  being  given,  it  is  required  to  find  the  degree  of  pain         (•)  Ch.  1,  2  ^.  * 
'  to  make  him  confess  hinuelf  guilty  of  a  given 
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It  also  clearly  appears,  by  a  record  of  31  Edw.  III.,(^)  that  the  prisoner  might 
then  possibly  subsist  for  forty  days  under  this  lingering  punishment.  I  should 
therefore  imagine  that  the  practice  of  loading  him  with  weights,  or,  as  it  was 
usually  called,  pressing  him  to  death,  w^as  gradually  introduced  between  31  Edw. 
III.  and  8  Hen.  IV.,  at  which  last  period  it  first  appears  upon  our  books  ;rc) 
being  intended  as  a  species  of  mercy  to  the  delinquent,  by  delivering  him  tiie 
sooner  from  his  torment :  and  hence  I  presume  it  also  was  that  the  duration  of 
the  penance  was  then  first((2)  altered;  and,  instead  of  continuing  ^7^  he  answered, 
it  was  directed  to  continue  till  he  died,  which  mast  very  soon  happen  -mder  ui 
enormous  pressure. 

The  uncertainty  of  its  original,  the  doubts  that  were  conceived  of  its  legality^ 
and  the  repugnance  of  its  theory  (for  it  was  rarely  carried  into  practice^  to  the 
humanity  of  the  laws  of  England,  all  concurred  to  require  a  legislative  aoolition 
of  this  cruel  process,  and  a  restitution  of  the  antient  common  law ;  whereby 
the  standing  mute  in  felony,  as  well  as  in  treason  and  in  trespass,  amounted  to 
a  confession  of  the  charge.  Or,  if  the  corruption  of  the  blood  and  the  conse- 
quent escheat  in  felony  had  been  removed,  the  judgment  of  peine  forte  et  dure 
♦3291  '^igbt  Perhaps  have  still  innocently  remained,  *as  a  monument  of  the 
J  savage  rapacity  with  which  the  lordly  tyrants  of  feodal  antiquity  hunted 
after  escheats  and  forfeitures ;  since  no  one  would  ever  have  been  tempted  to 
undergo  such  a  horrid  alternative.  For  the  law  was,  that  by  standing  mate 
and  suffering  this  heavy  penance  the  judgment,  and  of  course  the  corruption 
of  the  blood  and  escheat  of  the  lands,  were  saved  in  felony  and  petit  treason, 
though  not  the  forfeiture  of  the  goods :  and  therefore  this  lingering  punish- 
ment was  probably  introduced,  in  order  to  Extort  a  plea ;  withbut  which  it  was 
held  that  no  judgment  of  death  could  be  given,  and  so  the  lord  lost  his  escheat 
But  in  high  treason,  as  standing  mute  is  equivalent  to  a  conviction,  the  same 
judgment,  4he  same  corruption  of  blood,  and  the  same  forfeitures  always 
Attended  it  as  in  other  oases  of  conviction. (e)  And  very  lately,  to  the  honour 
of  our  laws,  it  hath  been  enacted,  by  statute  12  Geo.  III.  c.  20,  that  every  per- 
son who  being  arraigned  for  felony  and  piracy  shall  stand  mute  or  not  answer 
directly  to  the  offence  shall  be  convicted  of  the  same,  and  the  same  judgment 
and  execution  (with  all  their  consequences  in  every  respect)  shall  be  thereupon 
awarded  as  if  the  person  had  been  convicted  by  vercfict  or  confession  of  the 
crime.^  And  thus  much  for  the  demeanour  of  a  prisoner  upon  his  arraignment 
by  standing  mute;  which  now,  in  all  cases,  amounts  to  a  constructive  con- 
fession. 

II.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the  prisoner's 
actual  confession  of  the  indictment.  Upon  a  simple  and  plain  confession,  the 
court  hath  nothing  to  do  but  to  award  judgment ;  but  it  is  usually  very  back- 
ward in  receiving  and  recording  such  confession,  out  of  tenderness  to  the  life 
of  the  subject;  and  will  generally  advise  the  prisonei  to  retract  it  and  plead  to 
the  indictment.(/) 

But  there  is  another  species  of  confession  which  we  read  much  of  in  cm 

antient  books,  of  a  far  more  complicated  kind,  which  is  called  approvement.  And 

*330 1    ^^^^  ^^  when  a  ^person  indicted  of  treason  or  felony,  and  arraigned  for 

^    the  same,  doth  confess  the  fact  before  plea  pleaded,  and  appeaU  or  ac- 

(»)  e  Raym.  18.  (•)  2  Hawk.  P.  C.  8S1. 

I*)  Yeai^book,  8  Han.  IV.  1.  (/)  3  HaL  F.  a  2Xft. 
(•)  BL/uii  dUf  am  le  amirabre  avait  abrt  fait  devanl  oet 
AcHTt.   IbfcLZ. 

^  Two  instances  have  occurred  since  the  passing  of  this  statute  of  persons  who  refused 
to  plead,  and  who  in  consequence  were  condemned  and  executed.  One  was  at  the  Old 
Bailey,  for  murder,  in  1777 ;  the  other  was  for  burglary,  at  the  summer  assizes  at  Wells, 
in  1792.  It  might  perhaps  have  been  a  greater  improvement  of  the  law  if  the  prisoner's 
silence  had  been  considered  a  plea  of  not  guilty,  rather  than  a  confession ;  for  it  would 
operate  more  powerfully  as  an  example,  and  be  more  satisfactory  to  the  minds  of  the 
puulic,,if  the  prisoner  should  suffer  death  after  a  public  manifestation  of  his  guilt  by 
evidence,  than  that  he  should  be  ordoiod  for  execution  only  from  the  presumption 
which  arises  from  his  obstinate  silence. — Cheistian. 
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coses  others,  his  accomplices,  in  the  same  crime  in  order  to  obtain  his  pardon. 
In  this  case  he  is  called  an  approver  or  prover,  probatory  and  the  party  appealed 
or  accused  is  called  the  appellee.  Such  approvement  can  only  be  in  capital  of- 
fences; and  it  is,  as  it  were,  equivalent  to  an  indictment,  since  the  appellee  is 
equally  called  upon  to  answer  it:  and  if  he  hath  no  reasonable  and  legal  excep- 
tions to  make  to  the  person  of  the  approver,  which  indeed  are  veiy  numerous, 
he  must  put  himself  upon  his  trial,  either  by  battel  or  by  the  country,  and  if 
vanquished  or  found  guilty  must  suffer  the  judgment  of  the  law,  and  the  ap- 
prover shall  have  his  pardon  ex  debito  justitice.  On  the  other  hand,  if  the 
appellee  be  conqueror  or  acquitted  by  the  jury,  the  approver  shall  receive  iudg- 
ment  to  be  hanged,  upon  his  own  confession  of  the  indictment;  for  the  condition 
of  his  pardon  has  failed,  viz :  the  conviction  of  some  other  person,  and  therefore 
his  conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the  approver  thus  to 
appeal  or  not;  and,  in  £%ct,  this  course  of  admitting  approvements  hath  been 
long  disused;  for  the  truth  was,  as  Sir  Matthew  Hale  observes,  that  more  mis- 
chief hath  arisen  to  good  men  by  these  kind  of  approvements,  upon  false  and 
malicious  accusations  of  desperate  villains,  than  benefit  to  the  public  by  the  dis- 
covery and  conviction  of  real  offenders.  And  therefore,  in  the  times  when  such 
appeals  were  more  frequently  admitted,  great  strictness  and  nicety  were  held 
therein  ;(^)  though  since  their  discontinuance  the  doctrine  of  approvements  is 
become  a  matter  of  more  curiosity  than  use.  I  shall  only  observe  that  all  the 
good,  whatever  it  be,  that  can  be  expected  ^m  this  method  of  approvement  is 
fully  provided  for  in  the  cases  of  coining,  robbery,  burglary,  house-breakiiig, 
horse-stealing,  and  larceny  to  the  value  of  five  shillings,  from  shops,  warehouses, 
stables,  and  coach-houses,  by  statutes  4  &  6  W.  and  M.  c.  8,  *6  &  7  W.  r*QQi 
III.  c.  17, 10  &  11  W.  HI.  c.  23,  and  5  Anne,  c.  31,  which  enact  that  if  •-  ^^^ 
any  such  offender,  being  out  of  prison,  shall  discover  two  or  more  persons  who 
have  committed  the  like  offences,  so  as  they  may  b^  convicted  thereof,  he  shall, 
in  case  of  burglary  or  house-breaking,  receive  a  reward  of  4(M.,  and  in  general 
be  entitled  to  a  pardon  of  all  capital  offences  excepting  only  murder  and  treason ; 
and  of  them  ^Iso  in  the  case  of  coining.(A)  And  if  any  such  person,  having 
feloniously  stolen  any  lead,  iron,  or  other  metal,  shall  discover  and  convict  two 
offenders  of  having  illegally  bought  or  received  the  same,  he  shall,  by  virtue  of 
statute  29  Geo.  II.  c.  30,  be  pardoned  for  all  such  felonies  committed  before  such 
discovery.  It  hath  also  been  usual  for  the  justices  of  the  peace,  by  whom  any 
persons  charged  with  felony  are  committed  to  gaol,  to  admit  some  one  of  their 
accomplices  to  become  a  witness  (or,  as  it  is  generally  termed,  king's  evidence) 
against  his  fellows;  upon  an  implied  confidence,  which  the  judges  of  gaol-de- 
livery have  usually  countenanced  and  adopted,  that  if  such  accomplice  makes  a 
full  and  complete  discovery  of  that  and  of  all  other  felonies  to  which  he  is  ex^ 
amined  hj  the  magistrate,  and  afterwards  gives  his  evidence  without  prevarict,r 
tion  or  fraud,  he  shall  not  himself  be  prosecuted  for  that  or  any  other  previous 
offence  of  the  same  degree.(t)* 

(«)  2  Hal.  P.  C.  ch.  29.    2  Hawk.  P.  C.  ch.  24.  (I)  The  King  «r.  Rndd,  Mich.  16  Geo.  HI.  on  a  osm  x«- 

(*)  The  pardon  for  diacorerinf  offences  againtt  the  coinage     verTed  (h>m  ttie  Old  Bailey,  Oct.  1775. 
act  of  15  Oeo.  U.  c.  2S  extends  only  to  all  such  offences. 

*  In  the  case  of  Mrs.  Rudd,  in  which  this  subject  is  clearly  and  ably  explained  by  loi  J 
Mansfield,  and  again  by  Mr.  J.  Aston,  in  delivering  the  opinion  of  all  the  judges,  (Ci>wp. 
B31,)  it  is  laid  down  that  no  authority  is  given  to  a  justice  of  the  peace  to  pardon  an 
offendei  and  to  tell  him  he  shall  be  a  witness  at  all  events  against  others.  But  whore 
the  evidence  appears  insufficient  to  convict  two  or  more  without  the  testimony  of  one 
of  them,  the  magistrate  may  encourage  a  hope  that  he  who  will  behave  fairly  and  dis- 
close the  whole  truth,  and  bring  the  others  to  justice,  shall  himself  escape  punishment. 
But  this  discretionary  power  exercised  by  the  justices  of  peace  is  founded  in  practice 
oniy,  and  cannot  control  the  authority  of  the  court  of  gaol-delivery  and  exempt  at  all 
events  the  accomplice  from  being  prosecuted.  A  motion  is  always  made  to  the  judge 
for  leave  to  admit  an  accomplice  to  be  a  witness;  and  unless  he  should  see  some  par- 
ticular reason  for  a  contrary  conduct,  he  \^ill  prefer  the  one  to  whom  this  encour^ement 
has  been  given  by  the  justice  of  peace.  This  admission  to  be  a  witness  amounts  to  a 
promise  of  a  recommendation  to  mercy,  upon  condition  that  the  accomplice  make  a  full 
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CHAPTER  XXYI. 

OF  PLEA,  AND  ISSUE. 

*332 1        *^^  *^®  ^^^  *^  consider  the  plea  of  the  prisoner,  or  defensive  mattei 
J     alleged  by  him  on  his  arraignment,  if  he  does  not  confess  or  stand  mate. 
This  is  either,    1.  A  plea  to  the  jurisdiction  j    2.  A  demurrer;   3.  A  plea  in 
abatement;  4.  A  special  plea  in  bar;  or,  5.  The  general  issue. 

and  fair  disclosure  of  all  the  circumstances  of  the  crime  for  which  the  other  prisoners 
are  tried,  and  in  which  he  has  been  concerned  in  concert  with  them.  Upon  failure  on 
his  part  with  this  condition  he  forfeits  all  claim  to  protection.  And  upon  a  trial  some 
years  ago  at  York,  before  Mr.  J.  BuUer,  the  accomplice,  who  was  admitted  as  a  witness, 
denied  in  his  evidence  all  that  he  had  before  confessed,  upon  which  the  prisoner  was 
acquitted;  but  the  judge  ordered  an  indictment  to  be  pi*eferred  against  this  accomplice 
for  the  same  crime,  and  upon  his  previous  confession  and  other  circumstances  he  was 
convicted  and  executed.  And  if  the  jury  were  satisfied  with  his  guilt,  there  can  be  no 
question  with  regard  both  to  the  law  and  justice  of  the  case. 

The  learned  commentator  says  that  the  accomplice  thus  admitted  a  witness  shall  not 
afterwards  be  prosecuted  for  that  or  any  other  previous  offence  of  the  same  degree.  Mrs.  Rudd's 
case  does  not  warrant  the  extent  of  that  position,  for  the  decision  of  that  case,  and  whac 
is  advanced  by  Mr.  J.  Aston,  (Cowp.  341 ;)  and,  as  the  editor  conceives,  the  reason  and 
principles  of  this  doctrine  will  not  extend  the  claim  of  the  witness  to  mercy  beyond 
those  offences  in  which  he  has  been  connected  with  the  prisoners  and  concerning  which 
he  has  previously  undergone  an  examination.  And  with  regard  to  these  crimes  he  may 
be  cross-examined  by  the  counsel  for  the  prisoner,  but  of  course  he  may  refuse  to  crimi- 
nate himself  of  other  charges,  agaiilst  which  that  prosecution  affords  him  no  protection. 
The  evidence  and  information  of  an  accomplice,  taken  according  to  the  statutes  14  2 
f  h.  and  M.  c.  13,  and  2  &  3  Ph.  and  M.  c.  10,  may  be  read  against  a  prisoner,  upon  proof 
of  the  death  of  the  accomplice ;  but  it  can  have  no  effect  unless  it  is  corroborated  in  the 
same  manner  as  his  living  testimony.   Westbeer's  case,  Leach,  14. — Ch&istian. 

See  further,  as  to  the  evidence  of  an  accomplice,  1  Chitty's  (>im.  L.  603,  and  Stark,  on 
Evid.  part  iv.  17. 

It  has  now  been  solemnly  decided  that  an  accomplice  admitted  as  king's  evidence, 
and  performing  the  condition  on  which  he  is  admitted  as  a  witness,  is  not  entitled^  as 
a  matter  of  righif  to  be  exempt  from  prosecution  for  other  offences  with  which  he  is 
charged,  but  that  it  will  be  matter  in  the  discretion  of  the  judge  whether  he  will  recom- 
mend him  for  a  pardon  or  not.  Rex  w.  Lee,  R!  &  R.  C.  C.  361.  Rex  t«.  Brunton,  id.  454. 
Even  the  equitable  claim  of  an  accomplice  to  a  pardon,  on  condition  of  his  making  a  full 
and  fair  confession,  does  not  extend  to  prosecutions  for  other  offences  in  which  he  was 
not  concerned  with  the  prisoner:  with  respect  to  such  offences  therefore  he  is  not  bound 
to  answer  on  cross-examination.  Lee's,  Duce's,  and  West's  cases,  1  Phil.  Ev.  37.  But 
the  judges  will  not,  in  general,  admit  an  accomplice  as  king's  evidence,  although  applied 
to  for  that  purpose  by  the  counsel  for  the  prosecution,  if  it  appear  that  he  is  charged 
with  any  other  felony  than  that  on  the  trial  of  which  he  is  to  be  a  witness.  2  C.  &  P.  411. 
Car.  C.  L.  62.  Where  an  accomplice  is  confirmed  in  his  evidence  against  one  prisoner, 
but  not  with  respect  to  another,  }>oth  may  be  convicted  if  the  jury  think  the  accomplice 
deserving  of  credit.  Rex  v*.  Dawber  and  others,  2  Stark.  N.  P.  C.  34.  Car.  C.  L.  67,  2d 
ed.  And  see  Rex  vs,  Dawber,  3  Stark.  34,  35,  n.,  where  it  is  said  that  if  the  testimony  of 
an  accomplice  be  confirmed  so  far  as  it  relates  to  one  prisoner,  but  not  as  to  another,  the 
tme  may  be  convicted  on  the  testimony  of  the  accomplice,  if  the  jury  deem  him  worthy 
of  credit.  An  accomplice  does  not  require  confirmation  as  to  the  person  charged,  pro- 
vided he  is  confirmed  in  the  particulars  of  his  story,  (Rex  vs,  Birkett  and  Braidy,  B.  k 
R.  C.  C.  251 ;)  and  the  corroboration  of  his  evidence  need  not  be  on  every  material  point, 
but  he  must  be  so  confirmed  as  to  convince  the  jury  that  his  Btat<ement  is  correct  and 
true.  Rex  vs,  Barnard,  1  C.  &  P.  88.  A  person  indictod  for  a  misdemeanour  mag  be 
legally  convicted  upon  the  uncorroborated  evidence  of  an  accomplice.  Rex  m.  Jones, 
2  Camp.  132.  So  may  a  person  indicted  for  a  capital  offence.  Jordaine  vs,  Lashbrook,  7 
T.  R.  609.  But  the  testimony  of  accomplices  alone  is  seldom  of  sufficient  weight  with 
a  jury  to  convict  offenders,  the  temptation  to  commit  perjury  being  so  great  where  the 
witness  by  accusing  another  may  escape  himself.  The  practice  therefore  is  to  advise  the 
jury  to  regard  the  evidence  of  an  accomplice  only  so  far  as  he  may  be  confirmed  in 
■ome  part  of  his  testimony  by  unimpeachable  testimony.  Phil.  Ev.  34,  3d  ed.  And  fle« 
id.  0.  4,  B.  2,  and  the  several  authorities  there  cited  and  considered. — Chittt. 
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Formerly  there  was  another  plea,  now  abrogated,  that  of  sanctuary  ;  Tv^ich 
is,  however,  necessary  to  be  lightly  touched  upon,  as  it  may  give  some  light  to 
many  parts  of  our  antient  law :  it  being  introduced  and  continued  during  the 
superstitious  veneration  that  was  paid  to  consecrated  ground  in  the  times  of 
popery.  First,  then,  it  is  to  be  observed  that  if  a  person  accused  of  any  crime 
(except  treason,  wherein  the  crown,  and  sacrilege,  wherein  the  church,  was  too 
nearly  concerned)  had  fled  to  any  church  or  churchyard,  and  within  forty  days 
after  went  in  sackcloth  and  confessed  himself  guilty  before  the  coroner,  and 
declared  all  the  particular  circumstances  of  the  offence,  and  thereupon  took 
the  oath  in  that  case  provided,  viz.,  that  he  abjured  the  realm,  and  would  de- 
part from  thence  forthwith,  at  the  port  that  should  be  assigned  him,  and  would 
never  return  without  leave  from  the  king ;  he  by  this  means  saved  his  life  if  he 
observed  the  conditions  of  the  oath  by  going  with  a  cross  in  *his  hand  r*qQo 
and  with  all  convenient  speed  to  the  port  assigned  and  embarking.  '■ 
For  if,  during  this  forty  days'  privilege  of  sanctuary,  or  in  his  road  to  the  sea- 
side, he  was  apprehended  and  arraigned  in  any  court  for  this* felony,  he  might 
plead  the  privilege  of  sanctuary,  and  had  a  right  to  be  remanded  if  taken  out 
against  his  will.(a)  But  by  this  abjuration  his  blood  was  attainted,  and  he 
forfeited  all  his  goods  and  chattels. (6)  The  immunity  of  these  privileged  places 
was  very  much  abridged  by  the  statutes  27  Hen.  YIII.  c.  19,  and  32  flen. VIII. 
c.  12.  And  now,  by  the  statute  21  Jac.  I.  c.  28,  all  privilege  of  sanctuary,  and 
abjuration  consequent  thereupon,  is  utterly  taken  away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or  con- 
viction, and  was  called  a  declinatory  pTeaj  which  was  the  name  also  given  to  that 
of  sanctuary. (^c)  But,  as  the  prisoner  upon  a  trial  has  a  chance  to  be  acquitted 
and  totally  discharged,  and  if  convicted  of  a  clergyable  felony  is  entitled 
equally  to  his  clergy  after  as  before  conviction,  this  course  is  extremely  dis- 
advantageous; and  therefore  the  benefit  of  clergy  is  now  very  rarely  pleaded, 
but,  if  found  requisite,  is  prayed  by  the  convict  before  judgment  is  passed  upon 
him.* 

I  proceed,  therefore,  to  the  ^vo  species  of  pleas  before  mentioned. 

I.  A  plea  to  the  jurisdiction  is  where  an  indictment  is  taken  before  a  court 
that  hath  no  cognizance  of  the  offence ;  as  if  a  man  be  indicted  for  a  rape  at  the 
sheriff's  to  urn,  or  for  treason  at  the  quarter  sessions  :  in  these  or  similar  cases, 
he  may  except  to  the  jurisdiction  of  the  court,  without  answering  at  all  to  the 
crime  alleged.(d)* 

II.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal  cases  as  well 
as  civil  when  the  fact  alleged  is*allowed  to  be  true,  but  the  prisoner  rn^ogA 
joins  issue  upon  some  point  of  law  in  the  indictment,  by  which  he  in-  *■ 
sists  that  the  fact,  as  stated,  is  no  felony,  treason,  or  whatever  the  crime  is 
alleged  to  be.  Thus,  for  instance,  if  a  man  were  indicted  for  feloniously  stealing 
a  greyhound,  which  is  an  animal  in  which  no  valuable  property  can  be  had,  and 
therefore  it  is  not  felony,  but  only  a  civil  trespass,  to  steal  it :  in  this  case  the 

Earty  indicted  ma}'  demur  to  the  indictment;  denying  it  to  be  felony,  though 
e  confesses  the  act  of  taking  it.  Some  have  held(e)  that  if,  on  demurrer,  the 
point  of  law  be  adjudged  against  the  prisoner,  he  shall  have  judgment  and 
execution  as  if  convicted  by  verdict.  But  this  is  denied  by  others,(/)  who 
hold  that  in  such  case  he  shall  be  directed  and  received  to  plead  the  general 


(•)  MIrr.  c  1, 2  13.   2  Hawk.  P.  G.  835.  (<<)  Ibid.  256. 

(»)  2  Hawk.  P.  C.  62.  (•)  n>ld.  267. 

(«)  2  Hal.  P.  0. 286.  {/)  2  Hawk.  P.  C  834. 


*  Benefit  of  clergy  is  abolished  in  all  cases  of  felony,  by  7  &  8  Geo.  IV.  c.  28,  s.  6.— • 
Chittt. 

'  An  affidavit  of  the  truth  of  the  plea  must  be  made. 

In  some  cases  the  defendant  may  take  advantage  of  the  want  of  jurisdiction,  under 
the  plea  of  not  guilty,  as  where  a  statute  directs  the  offence  shall  be  tried  only  within  a 
oert|kin  boundary  or  by  certain  magistrates,  (I  East,  352,)  or  where  the  objection  prove.<i 
that  no  court  in  England  can  try  the  indictment,  (6  East,  583;)  and  an  objection  to  the 
jurisdiction,  apparent  on  the  face  of  the  proceedings,  may  be  taken  advantage  of  on 
demurrer.    1  T.  R.  316.—Chitty. 
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issue,  not  gailty,  after  a  demurrer  determined  against  him.'  Which  appears 
the  more  reasonable,  because  it  is  clear  that  if  the  prisoner  freely  discovers  the 
fact  in  court,  and  refers  it  to  the  opinion  of  the  court  whether  it  be  felony  or 
no,  and  upon  the  fact  thus  shown  it  appears  to  be  felony,  the  court  will  not 
record  the  confession,  but  admit  him  afterwards  to  plead  not  guilty .(^)  And 
this  seems  to  be  a  case  of  the  same  nature,  being  for  the  most  part  a  mistake  in 
]>oint  of  law,  and  in  the  conduct  of  his  pleading ;  and  though  a  man  by  mis- 
pleading may  in  some  cases  lose  his  property,  yet  the  law  will  not  suffer  him 
by  such  niceties  to  lose  his  life.  However,  upon  this  doubt,  demurrers  to 
indictments  are  seldom  used :  since  the  same  advantages  may  be  taken  upon  a 
plea  of  not  guilty,  or  afterwards  in  arrest  of  judgment,  when  the  verdict  has 
established  the  fact. 

III.  A  plea  in  abatement  is  principally  for  a  misnomer,  a  wrong  name,  or  ftdse 
addition  to  the  prisoner.  As  if  James  Allen,  gentleman,  is  indicted  by  the  name 
of  John  Allen,  esquire,  he  may  plead  that  he  has  the  name  of  James  and  not  of 
John;  and  that  he  is  a  gentleman,  and  not  an  esquire.  And  if  either  fact  is  . 
♦335 1  ^^^^^  ^y  *''  J^^y>  *^®^  ^^®  ^indictment  shall  be  abated,  as  writs  or  decla- 
J  rations  may  be  in  civil  actions,  of  which  we  spoke  at  large  in  the  pre- 
ceding book.(^)  But  in  the  end  there  is  little  advantage  accruing  to  the  prisoner 
bj^  means  of  these  dilatory  pleas;  because,  if  the  exception  be  allowed,  a  new 
biU  of  indictment  may  be  framed,  according  to  what  the  prisoner  in  his  plea 
avers  to  be  his  true  name  and  addition.  For  it  is  a  rule  upon  all  pleas  in  abate- 
ment that  he  who  takes  advantage  of  a  flaw  must  at  the  same  time  show  how 
it  may  be  amended.  Let  us,  therefore,  next  consider  a  more  substantial  kind 
of  plea,  viz. : 

Iv.  Special  pleas  in  bar;  which  go  to  the  merits  of  the  indictment,  and  give 
a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  himself  upon 
his  trial  for  the  crime  alleged.  These  are  of  four  kinds :  a  former  acquittal,  a 
former  conviction,  a  former  attainder,  or  a  pardon.  There  are  many  other  pleas 
which  may  be  pleaded  in  bar  of  an  appeal ;(i)  but  these  are  applicable  to  both 
appeals  and  indictments. 

1.  First,  the  plea  ofautrefoits  acquit,  or  a  former  acquittal,  is  grounded  on  this 
universal  maxim  of  the  common  law  of  England,  that  no  man  is  to  be  brought 
into  jeopardy  of  his  life  more  than  once  for  the  same  offence.  And  hence  it  is 
allowed  as  a  consequence,  that  when  a  man  is  once  fairly  found  not  guilty  upon 
any  indictment  or  other  prosecution,  before  any  court  having  competent  juris- 
diction of  the  offence,(j)  be  may  plead  such  acquittal  in  bar  of  any  subsequent 
accusation  for  the  same  crime.'  Therefore  an  acquittal  on  an  appeal  is  a  good 
bar  to  an  indictment  on  the  same  offence.    And  so  also  was  an  acquittal  on  an 

(9)  2  Hal.  P.  0.  226.  (<}  2  Hawk.  P.  C  ch.  88. 

(A)  See  book  UL  page  802.  (0  8  Mod.  191. 

*  This  rule  holds  good  in  indictments  for  felonies,  but  not  for  misdemeanours.  8  £ast» 
112.— CnitTr. 

*  An  affidavit  of  the  truth  of  the  plea  must  be  filed.    4  A;  5  Anne,  c.  16,  s.  11. — Chittt. 

*  But  such  a  plea  must  be  strictly  regular  both  in  form  and  substance ;  for,  in  cases  of 
misdemeanour,  if  it  is  held  bad  on  demurrer,  final  judgment  may  be  entered  up  agaissi 
the  defendant.  Rex  v«.  Taylor,  5  D.  &  B.  422.  3  B.  &  C.  602.  And  if  it  is  irregularly 
pleaded,  and  the  acquittal  which  it  sets  forth  appears  to  have  been  obtained  by  collasioii, 
the  court  will  strike  the  plea  off  the  file.  Rex  vs,  Taylor,  5  D.  <Sb  R.  521.  3  B.  &  C.  612. 
A  plea  of  autrefois  acquii  cannot  be  pleaded  unless  the  facts  charged  in  the  second  indict- 
ment would,  if  true,  have  sustained  the  first.  Rex  vs,  Vanderoomb,  2  East,  P.  C.  519. 
If  in  a  plea  of  autrefois  acquii  the  prisoner  were  to  insist  on  two  distinct  records  of  acquit- 
tal, his  plea  would  be  bad  for  duplicity.  But  srmhle  that  if  he  insisted  upon  the  wrong, 
the  court  would,  in  a  capital  case,  take  care  that  he  did  not  suffer  by  it.  Rex  vs.  Sheen, 
2  C.  &  P.  635.  And  if  the  prisoner  could  have  been  legally  convicted  on  the  first  indict 
ment  upon  any  evidence  that  might  have  been  adduced,  his  acquittal  on  that  indictment 
may  be  successfully  pleaded  to  a  second  indictment :  and  it  is  immaterial  whether  the 
proper  evidence  was  adduced  at  the  trial  of  the  first  indictment  or  not.  Id.  ibid.  A 
prisoner  indicted  for  felony  may  plead  not  guilty  after  his  special  plea  of  axitr^ois  o^^ 
pas  been  found  against  him.    Rex  vs,  Welch,  Car.  C.  L.  56. — Chittt. 
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indictment  a  good  bat  to  an  appeal,  by  the  commoh  Iaw;(A)  and  therefore,  iu 
fuvoar  of  appeals,  a  general  practice  was  introduced  not  to  try  any  person  on 
an  indictment  of  homicide  till  after  the  year  and  day,  within  which  appeals 
may  be  brought,  were  past;  by  which  time  it  often  happened  that  the  witnesses 
died,  or  the  whole  was  forgotten.  To  remedy  which  inconvenience,  the  statute 
8  Hen.  YII.  c.  1  enacts,  that  "^indictments  shall  be  proceeded  on  imme-  r^coog 
diately  at  the  king's  suit,  for  the  death  of  a  man,  without  waiting  for  ^ 
bringing  an  appeal;  and  that  the  plea  ofautrefoiU  acquit  on  an  indictment  shall 
be  no  bar  to  the  prosecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  autrefoits  convicty  or  a  former  conviction  fbr  the  same 
identical  crime,  though  no  judgment  was  ever  given,  or  perhaps  will  be,  (being 
Bospended  by  the  benefit  of  clergy  or  other  causes,)  is  a  good  plea  in  bar  to  an 
indictment.  And  this  depends  upon  the  same  principle  as  the  fbrmer,  that  no 
man  ought  to  be  twice  brought  in  danger  of  nis  life  for  one  and  the  same 
crime.(0  Hereupon  it  has  been  held  that  a  conviction  of  manslaughter,  on  an 
appeal  or  an  indictment,  is  a  bar  even  in  another  appeal,  and  much  more  in  an 
indictment  of  murder;  for  the  fact  prosecuted  is  the  same  in  both,  though  the 
offences  differ  in  colouring  and  in  decree.  It  is  to  be  observed  that  the  pleas 
of  autrefoits  acquit  and  autrefoits  convict,  or  a  former  acquittal  and  former  con- 
viction,  must  be  upon  a  prosecution  for  the  same  identical  act  and  crime  But 
the  case  is  otherwise,  in 

8.  Thirdly,  the  plea  of  autrefoits  attaint,  or  a  former  attainder,  which  is  a  good 
plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For  wherever  a  man 
18  attainted  of  felony  by  judgment  of  death,  either  upon  a  verdict  or  confession, 
by  outlawry,  or  heretofore  by  abjuration,  and  whether  upon  an  appeal  or  an 
indictment,  he  may  plead  such  attainder  in  bar  to  any  subsequent  Indictment 
or  appeal  for  the  same  or  for  any  other  felony.(m^  And  this  because,  generally, 
such  proceeding  on  a  second  prosecution  cannot  oe  to  any  purpose;  for  the  pri- 
soner is  dead  in  law  by  the  nrst  attainder,  his  blood  is  already  corrupted,  and 
he  hath  forfeited  all  that  he  had;  so  that  it  is  absard  and  supei^aous  to  endea- 
vour to  attaint  him  a  second  time.  But  to  this  general  rule,  however,  as  ta  all 
others,  there  are  some  exceptions;  wherein,  cessante  ratione,  cessat  et  ipsa  lex.  As, 
1.  Where  the  former  attainder  is  reversed  for  error,  for  then  it  *is  the  r^oo'T 
game  as  if  it  had  never  been.  And  the  same  reason  holds  where  the  ^ 
attainder  is  reversed  by  parliament,  or  the  judgment  vacated  by  the  king's 
pardon,  with  regard  to  felonies  committed  afterwards.  2.  Where  the  attainder 
was  upon  indictment,  such  attainder  is  no  bar  to  an  appeal,  for  the  prior  sen- 
tence IS  pardonable  by  the  king;  and  if  that  might  be  pleaded  in  bar  of  the  ap- 
peal, the  king  might  in  the  end  defeat  the  suit  of  the  subject  by  suffering  the 
prior  sentence  to  stop  the  prosecution  of  a  second,  and  then,  when  the  time  of 
appealing  is  elapsec^  granting  the  delinquent  a  pardon.  3.  An  attainder  in 
felf  ny  is  no  bar  to  an  indictment  of  treason ;  because  not  only  the  judgment  and 
ma  mer  of  death  are  different,  but  the  forfeiture  is  more  extensive  and  the  land 
goes  to  different  persons.  4.  Where  a  person  attainted  of  one  felony  is  after- 
wards indicted  as  principal  in  another,  to  which  there  are  also  accessories,  prose- 
cuted at  the  same  time;  in  this  case  it  is  held  that  the  plea  of  autrefoits  attaint 
IB  no  bar,  but  he  shall  be  compelled  to  take  his  trial  for  the  sake  of  public  jus- 
tice; because  the  accessories  to  such  second  felonv  cannot  be  convicted  till  after 
the  conviction  of  the  principal.(n)  And  from  these  instances  we  may  collect 
that  a  plea  of  autrefoits  attaint  is  never  good  but  when  a  second  trial  would  be 
quite  superfluous.(p)* 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar ;  as  at  once  destroving  the  end 
and  purpose  of  the  indictment  oy  remitting  that  punishment  which  the  prose- 

(*)  2  Hawk.  P.  C.  878.  (•)  Poph.  107. 

(()  nrid.  877.  (0)  Steandf.  P.  C.  107. 

(•»)l^id.S75. 

*  By  the  7  &  8  Qeo.  IV.  o.  28,  s.  4,  it  iB  enacted  that  no  plea  setting  forth  any  attainder 
fthall  be  pleaded  in  bar  of  an^  indictment,  unless  the  attainder  be  for  the  same  offence 
as  that  charged  in  the  indictment,  by  which  enactment  the  plea  of  auirtfoia  attaint  seemii 
to  be  at  an  end. — Chittt. 
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cution  is  calculated  to  inflict.  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is  passed,  which  ^ves  it 
by  much  the  preference  to  pleading  it  after  sentence  or  attainder.  This  is,  that 
by  stopping  the  judgment  it  stops  the  attainder  and  prevents  the  corruption  of 
the  blood,  which  when  bnce  corrupted  by  attainder  cannot  afterwards  be  re- 
stored otherwise  than  by  act  of  parliament.  But,  as  the  title  of  pardons  is 
applicable  to  other  stages  of  prosecution,  and  they  have  their  respective  force 
*3381  *^°^  efficacy  as  well  after  as  before  conviction,  outlawry,  or  *attainder, 
J  I  shall  therefore  reserve  the  more  minute  consideration  of  them  till  I 
have  gone  through  every  other  title  except  onljr  that  of  execution, 

Beibre  1  conclude  this  head  of  special  pleas  in  bar,  it  will  be  necessary  once 
more  to  observe  that  though  in  civil  actions,  when  a  man  has  his  election  what 
plea  in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  resort  to  another 
if  that  be  determined  against  him ;  (as  if,  on  an  action  of  debt,  the  defendant 
pleads  a  general  release,  and  no  such  release  can  be  proved,  he  cannot  after- 
wards plead  the  general  issue  nil  ddbet,  as  he  might  at  first :  for  he  has  made 
his  election  what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose  a  rotten 
defence ;)  though,  I  say,  this  strictness  is  observed  in  civil  actions,  quia  interest 
reipublicce  ut  sit  finis  litium  ;  yet  in  criminal  prosecutions  infavorem  vitaSy  as  weD 
upon  appeal  as  indictment,  when  a  prisoner's  plea  in  bar  is  found  against  him 
upon  issue  tried  by  a  jury,  or  adjudged  against  him  in  point  of  law  by  the 
court,  still  he  shall  not  be  concluded  or  convicted  thereon,  but  shall  have  judg- 
ment of  respondeat  ouster,  and  may  plead  over  to  the  felony  the  general  issue, 
not  ffuilty.(2?)  For  the  law  allows  many  pleas  by  which  a  prisoner  may  escape 
death ;  but  only  one  plea  in  consequence  whereof  it  can  be  inflicted,  viz.,  on  the 
general  issue,  after  an  impartial  examination  and  decision  of  the  fact  by  the 
unanimous  verdict  of  a  jury.*    It  remains,  therefore,  that  I  consider, — 

V.   The  general  issue,  or  plea  of  not  guilty,(q)  upon  which  plea  alone  the 

ieath. 


prisoner  can  receive  his  final  judgment  of  death.  In  case  of  an  indictment  of 
felony  or  treason,  there  can  be  no  special  justification  put  in  by  way  of  plea. 
As,  on  an  indictment  for  murder,  a  man  cannot  plead  that  it  was  in  his  own 
defence  against  a  robber  on  the  highway,  or  a  burglar ;  but  he  must  plead  the 
general  issue,  not  guilty,  and  give  this  special  matter  in  evidence.  For  (besidee 
that  these  pleas  do  in  effect  amount  to  the  general  issue,  since,  if  true,  the 
*3891  P''^®^'^®^  ^^  °*^®*  clearly  not  guilty)  as  the  facts  in  treason  are  *laid  to 
J  be  done  proditorie  et  contra  ligeantice  suas  debitum,  and,  in  felony,  that  the 
killing  was  done  felonice;  these  charges  of  a  traitorous  or  felonious  intent  are 
the  points  and  very  gist  of  the  indictment,  and  must  be  answered,  directly,  by 
the  general  negative,  not  guilty  j  and  the  jury  upon  the  evidence  will  take 
notice  of  any  defensive  matter  and  give  their  verdict  accordingly,  as  effectu- 
ally as  if  it  were,  or  could  be,  specially  pleaded.  So  that  this  is,  upon  all 
accounts,  the  most  advantageous  plea  for  the  prisoner.(r)' 

When  the  prisoner  hath  thus  pleaded  not  guilty,  non  ctdpabilis,  or  nient  ad- 
pable,  which  was  formerly  used  to  be  abbreviated  upon  the  minutes  thus,  "  turn 

(P)  2  Hal.  p.  C.  238.  («)  See  Appendix,  {  L  C**)  2  Hid.  P.  a  258. 

^  But  this  is  confined  to  cases  of  fel<my ;  a  defendant  having  pleaded  in  bar  in  aU  cases 
of  misdemeanour  is  precluded  from  the  benefit  of  the  plea  oi  not  guilty  if  the  plea  of 
bar  should  be  found  insufiicient.    8  East,  107. — Christian. 

1  M.  &  S.  184.  3  B.  &  C.  502.  2  B.  &  C.  512,  (unless  on  demurrer.)  Term,  P.  C.  189.  6 
East,  583,  602.— Chitty. 

^  In  cases  of  indictments  or  informations  for  mMdemeanourSf  the  above  rule,  as  to  plead- 
ing  the  general  issue,  does  not  apply  with  the  same  degree  of  strictness ;  for  there  sre 
some  cases  where  a  special  plea  is  not  only  allowable,  but  even  requisite.  Thus,  if  the 
defendant  fall  within  any  exception  or  proviso  which  is  not  contained  in  the  purview  of 
the  statute  creating  the  offence,  he  may,  by  pleading,  show  that  he  is  entitled  to  the 
benefit  of  that  exception  or  proviso ;  and  there  are  many  pleas  of  this  description  in  the 
ancient  entries.    2  I^each,  606.     But  the  principal,  and  indeed  almost  the  only,  cases  in 


which  special  pleas  to  the  merits  are  necessary,  are  in  the  case  of  indictments  for  n^ 
lecting  to  repair  highways  and  bridges.    As  to  these,  see;  in  general,  1  Chitt.  C.  L.  ^'73 
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(or  nient)  eul./'  ihe  clerk  of  the  assize,  or  clerk  of  the  arraigns,  on  behalf  of 
the  crown,  replies  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove 
him  so.  This  is  done  by  two  monosyllables,  in  the  same  spirit  of  abbreviation, 
"  cuL  prit."  which  signifies,  firat,  that  the  prisoner  is  guilty,  (cuL  culpable,  or  cul- 
pabilis,)  and  then,  that  the  king  is  ready  to  prove  him  so,  prity  prcesto  sum,  or 
paratus  veriftcare.  This  is  therefore  a  replication  on  behalf  of  the  king  viva 
voce  at  the  bar ;  which  was  formerly  the  course  in  all  pleadings,  as  well  in 
civil  as  in  criminal  causes.  And  that  was  done  in  the  concisest  manner ;  for 
when  the  pleader  intended  to  demur  he  expressed  his  demurrer  in  a  single  word, 
^^  judgment ;"  signif}ang  that  he  demanded  judgment  whether  the  writ,  declara- 
tion, plea,  &c.,  either  in  form  or  matter,  were  sufficiently  good  in  law  :  and  if 
he  meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in  a 
single  syhable,  "prtt;"  signifying  that  he  was  ready  to  pijove  his  asser- 
tions :  as  may  be  observed  from  the  year-books  and  other  antient  repositories 
of  law.(5)  By  this  replication  the  king  and  the  prisoner  are  therefore  at  issue; 
for  we  may  remember,  in  oiir  strictures  upon  pleadings  in  the  preceding  book,(^) 
it  was  observed  that  when  the  parties  come  to  a  fact  which  is  affirmed  on  one 


side  and  dei^ed  on  the  other,  then  they  are  said  to  be  at  issue  in  point 
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*of  fact :  which  is  evidently  the  case  here  in  the  plea  of  non  cul.  by  the 
prisoner  and  the  replication  of  cul.  by  the  clerk.  And  we  may  also  remember 
that  the  usual  conclusion  of  all  affirmative  pleadings,  as  this  of  cul.  or  guilty  is, 
was  by  an  averment  in  these  words,  "  and  this  he  is  ready  to  verily,  et  hoc 
paratus  est  verificare;"  which  same  thing  is  here  expressed  by  the  single  word 
''prit.*' 

How  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd  and 
obscure  a  manner,  "  rem  tantam  tarn  nealigenterj"  can  hardly  be  pronounced  with 
certainty.  It  may  perhaps,  however,  be  accounted  for  by  supposing  that  these 
were  at  first  short  notes  to  help  the  memory  of  the  clerk  and  remind  him  what 
he  was  to  reply ;  or  else  it  was  the  short  method  of  taking  down  in  court,  upon 
the  minutes,  the  replication  and  averment,  "  cul.  prit ;"  which  afterwards  the 
ignorance  of  succeeding  clerks  adopted  for  the  very  words  to  bo  by  them 
spoken,  (u) 

But,  however  it  may  have  arisen,  the  joining  of  issue  (which,  though  novt 
usually  entered  on  the  record,(MJ)  is  no  otherwise  joined(ir)  in  any  part  of  the 
proceedings)  seems  to  be  clearly  the  meaning  of  this  obscure  expression  ;(y) 
which  has  puzzled  our  most  ingenious  etymologists,  and  is  commonly  under- 
stood as  if  tne  clerk  of  the  arraigns,  immediately  on  plea  pleaded,  had  fixed  an 
opprobrious  name  on  the  prisoner  by  asking  him,  "  culprit,  how  wilt  thou  be 
tried  ?"  for  immediately  upon  issue  joined  it  is  inquired  of  the  prisoner  by  what 
trial  he  will  make  his  innocence  appear.*    This  form  has  at  present  reference 

(•)  North's  Life  of  Lord  Gaildlbrd,  98.  twom,  the  offlou'  bids  the  erier  nnmber  them,  for  which  the 

(<)  See  book  UL  page  312.  word  in  law-French  la  '*  oounU*;"  bat  we  now  hear  it  pro- 

(«)  Of  this  Ignorance  we  may  see  daflj  initanoes  in  the  nonnced  in  Tery  good  English,  **  count  these." 

abuse  of  two  lemd  terms  of  ancient  rrench;  one,  the  pro-  (*)  See  Appendix,  II. 

logoe  to  all  proclamations,  **  f*yn^"  or  hear  ye,  which  Is  gene-  (*)  2  Hawk.  P.  0.  899. 

raUy  pronounced,  most  unmeaningly,  ** 0  yes;''  the  other,  (y)  2  Hal.  P.  G.  258. 

a  more  pardonable  mistake, — ris.,  when  a  Jury  are  all 

•  The  learned  judge's  expliEination  of  prU,  from  prewto  «um,  or  paratus  verificarej  however 
ingenious,  is  certainly  inconsistent  both  with  the  principles  and  practice  of  special 
pleading.  After  the  general  issue,  or  the  plea  of  not  guilty,  there  could  be  no  repli 
cation,  or  the  words  paratus  verificare  could  not  possibly  have  been  used.  This  plea  iu 
Latin  was  entered  thus  upon  the  record : — Non  inde  est  culpabUis^  et  pro  bono  et  malo  ponit  se 
super  patriam :  after  this  the  attorney-general,  the  king's  coroner,  or  clerk  of  assize  could 
only  join  issue  by  /acU  smUiter^  or  he  doth  the  like.  See  App.  p.  3,  at  the  end  of  this  book. 
If,  then,  I  might  be  allowed  to  indulge  a  conjecture  of  my  own,  I  should  think  that  prU 
was  an  easy  corruption  of  pri.  written  for  ponit  by  the  clerk,  as  a  minute  that  issue  wah 
joined,  or  ponit  se  super  patriam;  or  pni  se  miffht  be  converted  into  prist  or  prest,  as  it  ib 
sometimes  written.  G*/ was  probably  intended  to  denote  the  plea,  and  prit  the  issue; 
and  these  'jiiables  being  pronounced  aloud  by  the  clerk  to  give  the  court  and  prisoner 
an  opportunity  of  hearing  the  accuracy  of  the  minute,  and  being  immediately  followed 
by  the  question,  How  wilt  thou  be  tried?  naturally  induced  the  ignorant  part  of  the 
audience  to  suppose  that  culprit  was  an  appellation  given  to  the  prisoner.    As  a  cou- 
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to  appeals  and  approvements  only  wherein  the  appellee  has  his  choice  either  to 
*341 1  *^  ^^®  ^accusation  by  battel  or  h\  jury.  But  upon  indictments,  since 
J  the  abolition  of  ordeal,  there  can  be  no  other  trial  but  h^  jury,  per  paiiy 
or  by  the  country :  and  therefore,  if  the  prisoner  refuses  to  put  himself  upon  the 
inquest  in  the  usual  form,  that  is,  to  answer  that  he  will  be  tried  by  God  and  the 
eountry,(2)  if  a  commoner;  and,  if  a  peer,  by  God  and  his  peers ;(a)  the  indict- 
ment, if  in  treason,  is  taken  pro  confesso;  and  the  prisoner,  in  cases  of  felony,  is 
adjudged  to  stand  mute,  and  if  he  perseveres  in  nis  obstinacy  shall  now(6)  be 
convicted  of  the  felony.*" 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  clerk  answers,  in 
the  humane  language  of  the  law,  which  always  hopes  that  the  party's  inno- 
vence,  rather  than  his  guilt,  may  appear,  "God  send  thee  a  good  deliverance." 
And  then  they  proceed  as  soon  as  conveniently  may  be  to  the  trial;  the  manner 
of  which  will  be  considered  at  large  in  the  next  chapter. 


CHAPTER  XXVII. 
OF  TRIAL  AND  CONVICTION. 


♦3421  *The  several  methods  of  trial  and  conviction  of  offenders  established 
J  by  the  laws  of  England  were  formerly  more  numerous  than  at  present, 
through  the  superstition  of  our  Saxon  ancestors;  who,  like  other  northern  na- 
tions, were  extremely  addicted  to  divination;  a  character  which  Tacitus  observes 
of  the  antient  Germans,  (a)  They  therefore  invented  a  considerable  number  of 
methods  of  purgation  or  trial  to  preserve  innocence  from  the  danger  of  false 
witnesses,  and  in  consequence  of  a  notion  that  God  would  always  interpose  mi- 
raculously to  vindicate  the  guiltless. 

I.  The  most  antient(6)  species  of  trial  wa«  that  by  ordeal,  which  was  pecu- 
liarly distinguished  by  the  appellation  of  judicium  Dei;  and  sometimes  vulgaris 
purgatio,  to  distinguish  it  from  the  canonical  purgation,  which  was  by  the  oath 
of  the  party.  This  was  of  two  sorts,(c)  either  ^e-ordeal,  or  wjafer-ordeal;  the 
former  being  confined  to  persons  of  higher  rank,  the  latter  to  the  common 

(■)  A  learned  author,  who  it  yvtj  aeldom  mtataken  In  his  the  di4iinctlY«y  which  retamf  the  <iptlim  hack  to  Un  piro» 

coivfecturee,  has  obeerred  that  the  proper  answer  ia  *'6y  cntor. 

Ond  crthe  country; "  that  ia,  either  by  ordeal  or  hy  jury ;  (•)  KeyUnge.  67.    Slate  TiMa,  fMUsAn. 

becauao  the  question  soppoaes  an  option  in  the  prisoner.  (*)  Stat.  12  Oeo.  m.  c  20. 

And  certainly  it  gives  some  conntenanoe  to  this  obeerration  (•>  De  Mar.  Geriii.  10. 

that  the  trial  by  ordeal  nsed  formerly  to  he  called  juHavm  {•)  LL.  hm,  8.  c.  77 

DeL    But  it  should  seem  that  when  the  question  g^Tes  the  (•)  Mlrr.  c.  3, 1 23. 
prlaoner  an  option  his  answer  must  be  poeitiYe,  and  not  In 

firmation  of  the  conjecture  that  prit  is  a  corruption  for  pnt^  the  clerk  of  the  arnugna  at 
this  day,  immediately  after  the  arraignment,  writes  upon  the  indictment,  over  the  name 
of  the  prisoner,  pnis.  And  Roger  North  informs  us  that  in  ancient  times,  when  plead- 
ings in  the  courts  were  ore  tenusy  **  if  a  seijeant  in  the  Common  Pleas  said  jydgment,  that 
was  a  demurrer;  if  pnst^  that  was  an  issue  to  the  country."  Life  of  Lord-Keeper  North, 
98. — Christian. 

'®  By  7  &  8  Geo.  IV.  c.  28,  s.  1,  it  is  enacted  that  if  any  person  not  having  privilege  of 
peerage,  being  arraigned  upon  any  indictment  for  treason,  felony,  or  piracy,  shall  plead 
thereto  a  plea  of  "  not  guilty,"  he  shall  by  such  plea,  without  any  further  form,  be 
deemed  to  have  put  himself  upon  the  country  for  trial,  and  tibe  court  shall,  in  the  usual 
manner,  order  a  jury  for  the  trial  of  such  person  accordingly.  In  consequence  of  thia 
wise  enactment,  the  absurd  ceremony  of  asking  a  prisoner  how  he  will  be  tried  has  been 
wholly  discontinued.  By  sect.  2  of  the  same  statute,  it  is  enacted  that  if  any  person 
being  arraigned  upon  or  charged  with  any  indictment  for  treason,  felony,  piracy,  or 
misdemeanour  »haU  stand  muie^  cr  will  not  answer  directly  to  the  indictment  or  information, 
in  every  such  case  it  shall  be  lawful  for  the  ooxirtj  if  U  shcUl  so  think  JU^  to  order  the  proper 
officer  to  enter  a  plea  of  "  not  guilty"  on  behalf  of  such  person ;  and  the  plea  so  entered 
shall  have  the  same  force  and  effect  as  if  such  person  had  actually  pleaded  the  same.— 
OmiTr. 
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people.((f)  Both  these  might  be  performed  by  deputy;  but  the  principal  was 
to  answer  for  the  success  of  the  trial ;  the  deputy  only  venturing  some  corporal 
pain,  for  hire,  or  perhaps  for  friendship. (e)  Fire-ordeal  was  ♦performed  r^o^o 
either  by  taking  up  in  the  hand,  unhurt,  a  piece  of  red-hot  iron  of  one,  •- 
two,  or  three  pounds'  weight;  or  else  by  walking  barefoot,  and  blindfold,  over 
nine  red-hot  ploughshares  laid  lengthwise  at  unequal  distances;  and  if  the  party 
escaped  being  hurt  he  was  adjudged  innocent;  but  if  it  happened  otherwise,  as 
without  collusion  it  usually  did,  he  was  then  condemned  as  guilty.  However, 
by  this  latter  method,  queen  Emma,  the  mother  of  Edward  the  Confessor,  is 
mentioned  to  have  cleared  her  character  when  suspected  of  familiarity  with 
Alwyn,  bishop  of  Winchester.f/) 

Water-ordeal. was  performed  either  by  plunging  the  bare  arm  up  to  the  elbow 
iti  boiling  water,  and  escaping  unhurt  thereby,  or  by  casting  the  person  sus- 
pected into  a  river  .or  pond  of  cold  water;  and  if  he  floated  therein  without  any 
action  of  swimming,  it  was  deemed  an  evidence  of  his  guilt,  but  if  he  sunk  he 
was  acquitted.  It  is  easy  to  trace  out  the  traditional  relics  of  this  water-ordeal 
in  the  ignorant  barbarity  still  practised  in  many  countries  to  discover  witches 
by  casting  them  into  a  pool  of  water  and  drowning  them  to  prove  their  inno- 
cence. And  in  the  Eastern  empire  the  flre-ordeal  was  used  to  the  same  purpose 
by  the  emperor  Theodore  Lascaris;  who,  attributing  his  sickness  to  magic, 
caused  all  those  whom  he  suspected  to  handle  the  hot  iron:  thus  joining  (as  has 
been  well  remarked)(^)  to  the  most  dubious  crime  in  the  world  the  most  dubious 
proof  of  innocence. 

And,  indeed,  this  purgation  by  ordeal  seems  to  have  been  very  antient  and 
very  universal  in  the  times  of  superstitious  barbarity.  It  was  known  to  the 
antient  Greeks:  for^  in  the  *  Antigone  of  Sophocle8,(A)  a  person,  sus-  r*Q44 
pected  by  Creon  of  a  misdemeanour,  declares  himself  ready  "to  handle  •- 
not  iron  and  to  walk  over  fire,"  in  order  to  manifest  his  innocence,  which,  the 
scholiast  tells  us,  was  then  a  very  usual  purgation.  And  Grotiu8(t)  gives  us 
many  instances  of  water-ordeal  in  Bithynia,  ^rdinia,  and  other  places.  There 
is  also  a  very  peculiar  species  of  water-ordeal  said  to  prevail  among  the  Indians 
on  the  coast  of  Malabar,  where  a  person  accused  of  any  enormous  crime  is 
obliged  to  swim  over  a  large  river  abounding  with  crocodiles,  and  if  he  escapes 
unhurt  he  is  reputed  innocent.  As,  in  Siam,  besides  the  usual  methods  of  nre 
and  water  ordeal,  both  parties  are  sometimes  exposed  to  the  fury  of  a  tiger  let 
loose  for  that  purpose,  and  if  the  beast  spare  either,  that  person  is  accounted 
innocent;  if  neither,  both  are  held  to  be  guilty;  but  if  he  spares  both,  the  trial 
is  incomplete,  and  they  proceed  to  a  more  certain  criteria  •n.(A:) 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pronouncing  a  man 
guilty  unless  he  was  cleared  by  a  miracle,  and  of  expecting  that  all  the  powers 
of  nature  should  be  suspended  by  an  immediate  interposition  of  Providence  to 
save  the  innocent  whenever  it  was  presumptuously  required.  And  yet  in  Eng- 
land so  late  as  king  John's  time  we  find  grants  to  the  bishops  and  clergy  to  use 
the  judicium  ferri,  aqtuBj  et  ignis.Ct)  And,  both  in  England  and  Sw^en,  the 
clerg}  presided  at  this  trial,  ana  it  was  only  performed  in  the  churches  or  in 
other  consecrated  ground;  for  which  Stiernhook(m)  gives  the  reason:  "rum  defuit 
illis  operce  et  laboris  pretium;  semper  enim  ah  ejusmodi  judicio  aliquid  Iticri  sacerdo- 
tibus  obvenilibat"  But,  to  give  it  its  due  praise,  we  find  the  canon  law  very  early 
declaring  against  trial  by  ordeal,  or  vulgaris  purgatio,  as  being  the  fabric  of  the 
devil,  "cum  sit  contra  prcBcepium  Domini,  non  tentabis  Dominum  Deum  tuumJXn^ 
Upon  this  authority,  though  the  canons  *themselves  were  of  no  validity  r^ojc 
in  England,  it  was  thought  proper  (as  had  been  done  in  Denmark  above  ^ 
a  century  before)(o)  to  disuse  and  abolish  this  trial  entirely  in  our  courts  of  jus- 


Ktticet  per  ebiUbim  ffrrtan,  wi  per  aquaiis  pro  ditertUalt  (*)  On  Nnmb.  t.  17. 

mdiHom*  hominvm:  per  ferrum  ealidvm,  eifuerU  homo  '     (*)  Mod.  Un.  Hist.  tU.  26ft. 

Vbar  ;  pn-  oriuam.  H  ftierit  rugticus.   OIaiit.  L  14,  o.  1.  (<)  Spelm.  OIosm.  436. 

(•)  Thto  ii  still  expressed  in  that  comraon  form  of  spesob,  (•)  De  jure  Suenttmnt  Z.  1,  e.  8. 

«  of  going  through  Arc  nnd  wiiter  ixx  nerve  nnotber.**  (•)  Dearelalt  part  2,  omu,  2,  om.  A,  dttL  7.    MhereUL  Mk.  9, 

{f)  Tho.  Kadborne,  EUL  JK^  WtfUon,  Z.  4,  c  1.  «.  60,  o.  9,  luid  Gloss,  tbid. 

M)  8p.  U  b.  zii.  c  6.  (•)  kod.  Un.  Hist  zxzU.  106. 
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tioe  by  an  act  of  parliament;  in  8  Hen.  III.,  according  to  Sir  Edward  Coke,(j>) 
or  rather  by  an  order  of  the  king  in  conncil.(g) 

II.  Another  species  of  purgation  somewhat  similar  to  the  former,  but  probably 
spruns  from  a  presumptuous  abuse  of  revelation  in  the  ages  of  dark  superstition, 
was  the  corsned,  or  morsel  of  execration :  being  a  piece  of  cheese  or  bread  of 
about  an  ounce  in  weight,  which  was  consecrated  with  a  form  of  exorcism;  de- 
siring of  the  Almighty  that  it  might  cause  convulsions  and  paleness,  and  find 
no  passage,  if  the  man  was  really  guilty  j  but  might  turn  to  health  and  nourish- 
ment if  he  was  innocent  ;(r)  as  the  water  of  jealousy  among  the  JewB(«)  was,  by 
God's  special  appointment,  to  cause  the  belly  to  swell  and  the  thigh  to  rot,  S 
the  woman  was  guilty  of  adultery.  This  corsned  was  then  given  to  the  sus- 
pected person,  who  at  the  same  time  also  received  the  holy  sacrament ;(f)  if,  in- 
deed, the  corsned  was  not,  as  some  have  suspected,  the  sacramental  bread  itself, 
till  the  subsequent  invention  of  transubstantiation  preserved  it  from  profane 
uses  with  a  more  profound  respect  than  formerly.  Our  historians  assure  us  that 
Godwin,  earl  of  Kent,  in  the  reign  of  king  Edward  the  Confessor,  abjuring  the 
death  of  the  king's  brother,  at  last  appealed  to  his  corsned,  "^er  buccellam  deglu^ 
tiendam  abjuravitf"(u)  which  stuck  in  his  throat  and  killed  him.  This  custom 
has  long  since  been  gradually  abolished,  though  the  remembrance  of  it  still  sub- 
sists in  certain  phrases  of  abjuration  retained  among  the  common  people.(tr) 
♦3461        *However,  we  cannot  but  remark,  that  though  in  European  countries 

^  J  this  custom  most  probably  arose  from  an  abuse  of  revealed  religion,  yet 
credulity  and  superstition  will,  in  all  ages  and  in  all  climates,  produce  the  same 
or  similar  effects.  And  therefore  we  shall  not  be  sui-prised  to  find  that  in  the 
kingdom  of  Pegu  there  still  subsists  a  trial  by  the  corsned  very  similar  to  that 
of  our  ancestors,  only  substituting  raw  rice  instead  of  bread.(a:)  And  in  the 
kingdom  of  Monomotapa  they  have  a  method  of  deciding  lawsuits  equally  whim- 
sical and  uncertain.  The  witness  for  the  plaintiff  chews  the  bark  of  a  tree  en- 
dued with  an  emetic  quality,  which,  being  sufficiently  masticated,  is  then  inftsed 
in  water  which  is  given  the  defendant  to  drink.  If  his  stomach  rejects  it  he  is 
condemned;  if  it  stays  with  him  he  is  absolved,  unless  the  plaintiff  will  drink 
some  of  the  same  water;  and  if  it  stays  with  him  also  the  suit  is  left  undeter- 
rained.(y) 

These  two  antiquated  methods  of  trial  were  principally  in  use  among  oar 
Saxon  ancestors.  The  next,  which  still  remains  m  force,  though  very  rarely  in 
use,  owes  its  introduction  among  us  to  the  princes  of  the  Norman  fine.  And 
that  is, 

III.  The  trial  by  battel,^  duel,  or  single  combat;  which  was  another  species  of 
presumptuous  appeals  to  Providence,  under  an  expectation  that  Heaven  would 
unquestionably  gi-ve  the  victory  to  the  innocent  or  injured  party.  The  nature 
of  this  trial  in  cases  of  civil  mjury,  upon  issue  joined  in  a  writ  of  right,  was 
fully  discussed  in  the  preceding  book;m  to  which  I  have  only  to  add  that  the 
trial  by  battel  may  be  demanded  at  the  election  of  the  appellee,  in  either  an 
appeal  or  an  approvement ;  and  that  it  is  carried  on  with  equal  solemnity  as  that 
on  a  writ  of  ri^t;  but  with  this  difference,  that  there  each  party  might  hire  a 
champion,  but  nere  they  must  fight  in  their  proper  persons.  And  therefore,  if 
*84'*1    ^^^  ^appellant  or  approver  be  a  woman,  a  priest,  an  infant,  or  of  the 

.  '  J  age  of^sixtv,  or  lame,  or  blind,  he  or  she  may  counterpleaa  and  refuse 
the  wager  of  battel,  and  compel  the  appellee  to  put  himself  upon  the  country. 
Also  peers  of  the  realm,  brining  an  appeal,  shall  not  be  challenged  to  wage 
battel,  on  account  of  the  dignitv  of  their  persons;  nor  the  citizens  of  London, 
by  special  charter^  because  fighting  seems  foreign  to  their  education  and  em- 

(9)  9  Rap.  82.  (•)  lognlph. 
_   .  —     -    .      >-        —     -  _         -  (»)ABy  "1  yri 


(ff)  I  I^nn.  Fui,  228.    gpelm.GlQM.  826.  2  Pryn.  Rm.        H^s,  ''1  wlU  take  the  norament  opoa  H;  mo  tU> 

append.  20.   Seld.  EaOm.  fbL  48.  morael  be  xnj  liiat  ;**  and  the  like, 

rn  Spelm.  GIoM.  480.  (•)  Hod.  Un.  Htot.  tU.  12B.    * 

(<)  Numb.  ch.  t.  (y)  n>id.  xr.  464. 

<^  LL.  OmuL  c  6.  (•)  See  book  HI.  pa^e  837. 

*  This  species  of  trial  is  now  entirely  abolished,  by  the  69  Oeo.  III.  c.  46.    Ste  1  B.  Ir 
S.  406.— Ohittt. 
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ployment.  So  likewise  if  the  crime  be  notorioas:  as  if  the  thief  be  taken  with 
the  mainour,  or  the  murderer  in  the  room  with  a  bloody  knife,  the  appeUant  may 
refuse  the  tender  of  battel  from  the  appellee  ;(a)  for  it  is  unreasonaole  that  an 
innocent  man  should  stake  his  life  against  one  wno  is  already  half  convieted. 

The  form  and  manner  of  waging  battel  upon  appeals  are  much  the  same  as 
upon  a  writ  of  right ;  only  the  oatns  of  the  two  combatants  are  vastly  more 
striking  and  solemn.(2»)  The  appellee,  when  appealed  of  felony,  pleads  not 
ouiltyy  and  throws  down  his  glove,  and  declares  he  will  defend  the  same  by  his 
body ;  the  appellant  takes  up  the  glove  and  replies  that  he  is  ready  to  make 
good  the  appeal,  body  for  body.  And  thereupon  the  appellee,  taking  the  book 
in  his  right  hand  atfd  in  his  len  the  right  hand  of  his  antagonist,  swears  to  this 
effect: — "jffoc  audij  homo,  quern  per  manum  teneo,  &c,,"  "Hear  this,  O  man, 
whom  I  hold  by  the  hand,  who  callest  thyself  John  by  the  name  of  baptism, 
that  I,  who  call  myself  Thomas  by  the  name  of  baptism,  did  not  feloniously 
murder  thy  father,  William  by  name,  nor  am  any  way  guilty  of  the  said  folory. 
So  help  me  (lod  and  the  saints ;  and  this  I  will  defend  against  thee  by  my 
bodv,  as  this  court  shall  award."  To  which  the  appellant  replies,  holding  the 
Bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other : — "Hear  this, 
0  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by  the  name  of 
baptism,  that  thou  art  perjured;  and  therefore  perjured  because  that  thou  felo- 
niously didst  murder  my  *mther,  William  by  name.  So  help  me  God  and  r*o4o 
the  saints;  and  this  Lwill  prove  against  thee  by  my  body,  as  this  court  '■ 
shall  award."(e)  The  battel  is  then  to  be  fought  with  the  same  weapons,  viz., 
batons,  the  same  solemnity,  and  the  same  oath  against  amulets  and  soicery,  that 
are  used  in  the  civil  combat;  and  if  the  appellee  be  so  far  vanquished  that  he  can- 
not or  will  not  fight  any  longer,  he  shall  oe  adjudged  to  be  hanged  immediatelv; 
and  then,  as  well  as  if  he  be  killed  in  battle.  Providence  is  deemed  to  have  ae- 
termined  in  favour  of  the  truth,  and  his  blood  shall  be  attainted.  But  if  he  kills 
the  appellant,  or  can  maintain  the  fight  from  sunrising  till  the  stars  appear  in 
the  evening,  he  shall  be  acquitted.  So  also,  if  the  appellant  becomes  recreant, 
and  pronounces  the  horrible  word  of  craven,  he  shall  lose  his  liberam  legem  and 
become  infamous;  and  the  appellee  shall  recover  his  damages,  and  also  be  for- 
ever quit,  not  only  of  the  appeal,  but  of  all  indictments  likewise  for  the  same 
offence.* 

rv.  The  fourth  method  of  trial  used  in  criminal  cases  is  that  by  the  peers 
of  Great  Britain,  in  the  court  of  parliament,  or  the  court  of  the  lord  high 
steward,  when  a  peer  is  capitally  indicted :  for  in  case  of  an  appeal  a  peer  shall 
be  tried  bv  jury.  (4)*  Of  this  enough  has  been  said  in  a  former  chapter  ;(e) 
to  which  I  shall  now  only  add  that,  in  the  method  and  regulation  of  its  pro- 
ceedings, it  differs  little  from  the  trial  per  patriam,  or  by  jury;  except  that  no 
special  verdict  can  be  given  in  the  trial  of  a  peer,(/)  because  the  lords  of  par- 
liament, or  the  lord  hign  steward,  (if  the  trial  be  *had  in  his  court,)  are  r+o^g 
judges  sufficiently  competent  of  the  law  that  may  arise  from  the  fact ;  '- 
and  exoept  also  that  the  peers  need  not  all  agree  in  their  verdict,  but  the  greater 
number,  consisting  of  twelve  at  the  least,  will  conclude  and  bind  the  minority. (^) 

(•)  2  Hawk.  P.  0. 427.  mltted  to  prosecute  in  that  court,)  and  Chat  the  prleoner 

(*)  net.  Z.  1,  c  84.    2  Hawk.  P.  C  496.  waa  the  eaoae  of  hli  <leatlr;  the  prisoner,  that  he  waa  iaao- 

(•)  There  is  a  striking  r«semblaoce  between  this  process  cent  of  the  cfaaige  against  him.   Pott  Antiq.  b.  L  c  &9. 

•nd  that  of  the  oonrt  of  Areopsgns  at  Athens  for  murder,  (^  9  Rep.  90.    2  Inst.  48. 

vherelB  the  prosecator  and  prfioner  were  both  sworn  in  •  ('IS^  P«8«  250. 


wbereiB  the  prosecator  and  prisoner  were  both  sworn  in         ('ISM  P«8«  260. 

the  most  solemn  manner;  the  prosticntor,  that  he  was  re-        (/)  Hatt.  U6. 

lated  to  the  deceased,  (fbr  none  but  near  relations  ware  per-        (#)  Kelynge,  66,  Stat  7  W.  m.  a  S,  { 11.   Foster,  247. 

'  The  last  time  that  the  trial  by  battel  was  awarded  in  this  country  was  in  the  ca«e  of 
lord  Rae  and  Mr.  Ramsay,  in  the  7  Gh.  I.  The  king,  by  his  commission,  appointed  a 
constable  of  England  to  preside  at  the  trial,  who  proclaimed  a  day  for  the  duel,  on  which 
the  combatants  were  to  appear  with  a  spear,  a  long,  sword,  a  short  sword,  and  a  dagger ; 
but  the  combat  was  prorogued  to  a  further  day,  before  which  the  kiiu;  revoked  the  com- 
Jiission.  See  an  account  of  the  proceedings,  11  Harg.  St.  Tr.  124.  ^e  also  3  book,  337. 
— Cdkistian. 

'The  nobility  are  tried  by  their  peers  for  treason  and  felony,  and  misprision  of  these; 
but  in  all  other  criminal  prosecutions  they  are  tried,  like  commoners,  by  a  jury.  3  Inst, 
to.   See  1  book,  401,  note  11.— Christian. 
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V.  The  trial  by  jury,  or  the  country,  pet  patrianiy  is  also  that  trial  by  tlw 
peers  of  every  EDglishman  which,  as  the  grand  bulwark  of  his  liberties,  is  se- 
cured to  him  by  the  great  charter  :(A)  ^^ntulua  liber  homo  capiatuTy  vel  imprisone- 
tur,  aut  eoculetf  aut  aliquo  alio  modo  destmatur,  nisi  per  legale  judicium  parium 
suorum,  vel  per  legem  terroeJ* 

The  antiquity  and  excellence  of  this  trial  for  the  settling  of  civil  property 
has  before  been  explained  at  large.(t)  And  it  will  hold,  much  stronger  in 
criminal  cases ;  since  in  times  of  difficulty  and  danger  more  is  to  be  appre- 
hended from  the  violence  and  partiality  of  judges  appointed  by  the  crown  in 
suits  between  the  king  and  the  subject  than  m  disputes  between  one  individual 
and  another  to  settle  the  metes  and  boundaries  of  private  -property.  Our  law 
has  therefore  wisely  placed  this  strong  and  twofold  barrier,  of  a  presentmeDt 
and  a  trial  by  jury,  between  the  liberties  of  the  people  and  the  prerogative  of  the 
crowns  It  was  necessary,  for  preserving  the  admirable  balance  of  our  constittt- 
tion,  to  vest  the  executive  power  of  the  laws  in  the  prince;  and  yet  this  power 
might  be  dangerous  and  destructive  to  that  very  constitution,  if  exerted  witb< 
out  check  or  control  by  justices  of  oyer  and  terminer  occasionally  named  by  the 
crown;  who  might  then,  as  in  France  or  Turkey,  imprison,  despatch,  or  exile 
any  man  that  was  obnoxious  to  the  government,  by  an  instant  declaration  that 
such  is  their  will  and  pleasure.  But  the  founders  of  the  English  law  have  with 
oxc«^llent  forecast  contrived  that  no  man  should  be  called  to  answer  to  the  king 
for  any  capital  crime  unless  upon  the  preparatory  accusation  of  twelve  or 
more  of  his  fellow-subjects,  the  grand  jury;  and  that  the  truth  of  every  acca< 
sation,  whether  preferred  in  the  shape  of  an  indictment,  information,  or  appeal, 
*S501  '''^^^^^^  afterwards  be  confirmed  by  the  unanimous  snfi&age  of  twelve 
1  of  his  equals  and  neighbours  indifferently  chosen  and  superior  to  all 
suspicion.  So  that  the  liberties  of  England  cannot  but  subsist  so  long  as  this 
palladium  remains  sacred  and  inviolate ;  not  only  from  all  open  attacks,  (which 
none  will  be  so  hardy  as  to  make,)  but  also  from  all  secret  machinations  which 
may  sap  and  undermine  it;  by  introducing  new  and  arbitrary  methods  of  trial, 
by  justices  of  the  peace,  commissioners  of  the  revenue,  and  courts  of  conscience. 
And,  however  convenient  these  may  appear  at  first,  (as  doubtless  all  arbitraiy 
powers,  well  executed,  are  the  most  convenient^  yet  let  it  be  again  remembered 
that  delays  and  little  inconveniences  in  the  forms  of  justice  are  the  price  that 
all  fi'ee  nations  must  pay  for  th«ir  liberty  in  more  substantial  matters ;  that 
these  inroads  upon  this  sacred  bulwark  of  the  nation  are  fnndamentaUv  oppo- 
site to  the  spirit  of  our  constitution ;  and  that,  though  begun  in  trines,  the 
precedent  may  gradually  increase  and  spread  to  the  utter  disuse  of  juries  in 
questions  of  the  most  momentous  concern. 

What  was  said  of  juries  in  general,  and  the  trial  thereby  in  dvU  cases,  will 
^^atly  shorten  our  present  remarks  with  regard  to  the  trial  of  criminal  suits; 
indictments,  informations,  and  appeals ;  which  trial  I  shall  consider  in  the  same 
method  that  I  did  the  former :  by  following  the  order  and  course  of  the  pro- 
ceedings themselves,  as  the  most  clear  and  perspicuous  way  of  treating  it 

When,  therefore,  a  prisoner  on  his  arraignment  hath  pleaded  nor  guiUt^f  and 
for  his  trial  hath  put  himself  upon  the  country,  which  country  the  jury  are, 
the  sheriff  of  the  county  must  return  a  panel  of  jurors,  Uberos  et  legates  Aomines, 
de  vicineto;  that  is,  freeholders,  without  just  exception,  and  of  the  visne  or 
neighbourhood ;  which  is  interpreted  to  be  of  the  county  where  the  fact  is  com- 
mitted.(f)  If  the  proceedings  are  before  the  court  .of  king's  bench,  there  is 
*361 1  ^*°^®  allowed,  between  the  assignment  and  the  trial,  for  a  jury  to  be 
-*  ^impanelled  by  a  writ  of  venire  facias  to  the  sheriff,  as  in  civil  causes ; 
and  the  trial  in  case  of  a  misdemeanour  is  had  at  nisi  priuSf  unless  it  be  of  such 
aonsequence  as  to  merit  a  trial  at  bar ;  which  is  always  invariably  had  when 
the  prisoner  is  tried  for  any  capital  offence.  But  before  commissioners  of  oyO" 
and  terminer  and  gaol-delivery,  the  sheriff,  by  virtue  of  a  general  precept  di- 
rected to  him  beforehand,  returns  to  the  court  a  panel  of  forty-eight  jurors,  to 
Iry  all  felons  that  may  be  called  upon  their  trial  at  that  session;  and  therefore 

(*)9Haii.in.e.29.  (<}  Sm book UL pHB* S^^-  (^204.  P.aSSIL  1  EMrk. P. a 401 
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it  is  there  usaal  to  try  all  felons  immediately  or  soon  after  their  arraignment. 
But  it  is  not  customary,  nor  agreeable  to  the  general  course  of  proceedings, 
(unless  by  consent  of  parties,  or  where  the  defendant  is  actually  in  gaol,^  to 
try  persons  indicted  of  smaller  misdemeanours  at  the  same  court  in  which  tney 
have  pleaded  not  guilty  or  traversed  the  indictment.  But  they  usually  give 
security  to  the  court  to  appear  at  the  next  assizes  or  session,  and  then  and 
there  to  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same.* 

In  cases  of  high  treason,  whereby  corruption  of  blood  may  ensue,  (except 
treason  in  counterfeiting  the  kinff's  coin  or  seals,)  or  misprision  of  such  treason, 
it  is  enacted,  by  statute  7  W.  In.  c.  3,  first,  that  no  person  shall  be  tried  for 
any  such  treason,  except  an  attempt  to  assassinate  the  king,  unless  the  indict- 
ment be  found  within  three  years  after  the  offence  committed;  next,  that  the 
prisoner  shall  have  a  copy  of  the  indictment,  (which  includes  the  caption,) (/c) 
but  not  the  names  of  the  witnesses,  five  days  at  least  before  the  trial;  that  is, 
upon  the  true  construction  of  the  act,  before  his  arraignment,(i)  for  then  is  the 
time  to  take  any  exceptions  thereto  by  way  of  plea  or  demurrer ;  thirdlv,  that 
he  shall  also  have  a  copy  of  the  panel  of  jurors  two  days  before  his  trial ;  and, 
lastly,  that  he  shall  have  the  same  compulsive  process  to  bring  in  his  witnesses 
for  him  as  was  usual  to  compel  their  appearance  against  him.  And,  by  statute 
7  Anne,  c.  21,  (which  did  not  take  place  till  after  the  decease  of  the  late  pro- 
tender,)  all  persons  indicted  for  high  treason  or  misprision  *thereof  shall  r^oko 
have  not  only  a  copy  of  the  indictment,  but  a  list  of  all  the  witnesses  to  L 
be  produced,  and  of  the  jurors  impanelled,  with  their  professions  and  places  of 
abode,  delivered  to  him  ten  days  before  the  trial,  and  in  the  presence  of  twx> 
witnesses,  the  better  to  prepare  him  to  make  his  challenges  and  defence.  But 
this  last  act,  so  far  as  it  affected  indictments  for  the  inferior  species  of  high 
treason,  respectinff  the  coin  and  the  royal  seals,  is  repealed  by  the  statute  6  Greo. 
m.  c.  53,  else  it  had  been  impossible  to  have  tried  those  offences  in  the  same 
circuit  in  which  they  are  indicted :  for  ten  clear  days  between  the  finding  and 
the  trial  of  the  indictment  will  exceed  the  time  usually  allotted  for  any  session 
of  oyer  and  terminer.(my  And  no  person  indicted  for  felony  is,  or  (as  the  law 
stands)  ever  can  be,  entitled  to  such  copies  before  the  time  of  his  trial.(n) 

(A)roet229.   Append.  L  (•)  Foet  250. 

(()  Ibid.  230.  (•)  2  Hawk.  P.  a  410. 

*  Now,  by  the  60  Geo.  III.  and  1  Geo.  IV.  c.  4,  s.  3,  if  the  defendant  has  been  com- 
mitted  to  custody,  or  held  to  bail  for  a  misdemeanour,  twenty  days  before  the  session  of 
the  peace,  session  of  oyer  and  terminer,  great  session,  or  session  of  gaol-delivery  at 
which  the  indietment  was  found,  the  defendant  shall  plead  and  the  trial  shall  take 
place  at  such  session,  unless  a  writ  of  eerdorari  be  liwarded.  And,  by  sect.  5,  where  a 
defendant  indicted  for  a  misdemeanour  at  any  session  of  the  peace,  session  of  oyer  and 
terminer,  great  session,  or  session  of  gaol-delirery,  not  having  been  committed  to  custody, 
or  held  to  bail  to  appear  to  answer  for  such  offence,  twenty  days  before  the  session  at 
which  the  indictment  was  found,  but  who  shall  have  been  committed  to  custody,  or  held 
to  bftil  to  appear  to  answer  for  such  offence^  at  some  subsequent  session,  or  shall  have 
received  notice  of  such  indictment  having  been  found,  twentv  days  before  such  subse- 
quent session,  he  shall  plead  at  such  subsequent  session,  ana  triiJ  shall  take  place  at 
ETuch  session,  unless  a  certiorari  be  awarded  before  the  jury  be  sworn  for  such  trial.  But, 
on  sufficient  cause  shown,  the  court  may  allow  further  time  for  trial.  Id.  s.  7.  In  cases 
of  indictments  lor  obtaining  goods,  Ac.  bv  fftlse  pretences,  and  sending  threatening 
letters  with  intent  to  extort  money,  &c.,  and  other  misdemeanours  punishable  under  the 
30  Geo.  III.  c.  24,  it  is  enacted  by  that  act  (sect.  17)  that  every  such  offender,  bound  over 
to  the  general  quarter-sessions  of  the  peace,  or  sessions  of  oyer  and  terminer  and  gaol- 
delivery  of  the  county  where  the  offence  was  committed,  shall  be  tried  at  such  general 
quarter-sessions  of  the  peace,  or  sessions  of  oyer  and  terminer  and  gaol-delivery,  which 
shall  be  held  next  after  his  apprehension,  unless  the  court  shall  think  fit  to  put  off  the 
trial,  on  just  cause  made  out  to  them.  So  also,  by  the  39  &  40  Geo.  III.  c.  87,  s.  22, 
persons  indicted  for  a  misdemeanour  in  receiving  stolen  goods,  under  the  2  Geo.  III.  c. 
28,  are  to  be  tried  immediately,  without  being  allowed  the  delay  of  a  traverse.  2  East, 
P.  C.  754.    As  to  traverses  in  general,  in  criminal  proceedings,  see  1  Chitt.  C.  L.  486. — 

CirJTTT. 

'  By  39  &  40  Geo.  III.  c.  93,  in  all  cases  of  high  treason  in  compassing  or  imagining 
the  death  of  the  king,  and  of  misprision  of  such  treason,  where  the  o/ert  act  alleged  in 
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When  the  trial  is  called  on,  the  jurors  are  to  be  swom,  as  thoy  appear,  to  the 
number  of  twelve,  unless  they  are  challenged  by  the  party.* 

Challenges  may  here  be  made,  either  on  the  part  of  the  king,  or  on  that  of 
the  prisoner,  and  either  to  the  whole  array,  or  to  the  separate  polls,  for  the 
very  same  reasons  that  they  may  be  made  in  civil  cau668.(o)  For  it  is  here  at 
least  as  necessary,  as  there,  that  the  sheriff  or  returning  officer  be  totally  indif- 
ferent; that  where  .an.  alien  is  indicted  the  jury  should  be  de  medietate,  or  half 
foi  eigners,  if  so  many  are  found  in  the  place,^  (which  does  not  indeed  hold  in 
lrea8ons,(j?)  aliens,  being  very  improper  judges  of  the  breach  of  allegiance  f  nor 

(•}  See  book  iiL  page  859.  ^)  2  Hawk.  P.  C.  420.   2  HaL  P.  C.  27L 

the  indictment  is  the  assassination  of  the  king  or  a  direct  attempt  against  bis  Ufe  or 
person,  the  party  accused  shall  be  indicted  and  tried  in  the  same  manner  and  upon  the 
like  evidence  as  if  charged  with  murder.  But  the  judgment  and  execution  shall  remain 
the  same  as  in  other  cases  of  high  treason.  And,  by  6  Geo.  IV,  c.  60,  s.  21,  when  any 
person  is  indicted  for  high  treason  or  misprision  of  treason,  in  any  court  except  King's 
Bench,  a  list  of  the  petit  jury,  with  their  names,  professions,  and  places  of  alx>de,  shall 
be  given  at  the  Same  time  that  the  copy  of  the  indictment  is  delivered  to  the  party  - 
indicted,  which  shall  be  ten  days  before  arraignment,  and  in  the  presence  of  two  or  more 
credible  witnesses  ;  and  when  any  person  is  so  indicted  in  King's  Bench,  a  copy  of  the 
indictment  shall  be  delivered  as  before  mentioned ;  but  the  list  of  the  petit  jury,  made 
out  as  before  mentioned,'  may  be  delivered  to  the  party  indicted,  after  arraignment,  so 
that  it  be  ten  days  befofe  trial.  Proviso,  not  to  extend  to  interfere  with  the  provisions 
of  39  &  40  Geo.  IV.  c;  93,  nor  to  cases  of  treason  relating  to  the  coin. 

Where  the  jury-panel 'is  incorrect,  a  motion  may  be  made  on  the  part  of  the  crown,  in 
the  court  of  gabl:delivery,  for  leave  to  the  sherifi*  to  amend  the  paneL  1  East,  P.  0. 113. 
— Chitty. 

*  By  6  Geo.  IV.  c.  50,  s.  27,  if  any  man  shall  be  returned  as  a  juror  for  the  trial  of  any 
issue  in  any  of  the  courts  in  the  act  mentioned  who  shall  not  be  qualified  according  to 
the  act,  the  want  of  such  qualification  shall  be  sood  cause  of  challenge,  and  he  shall  be 
discharged  upon  such  challenge,  if  the  court  shsul  be  satisfied  of  the  fact ;  and  if  any  man 
returned,  as  a  juror  for  the  trial  of  any  such  issue  shall  be  qualified  in  other  respects 
according  to  the  act,  the  want  of  freehold  shall  not  on  such  trial,  in  any  case,  civil  or 
criminal,  be  accepted  as  good  cause  of  challenge,  either  by  the  crovm  or  the  party,  nor 
as  cause  for  discharging  the  man  so  returned  upon  his  own  application.  Proviso,  not  to 
extend  to  any  special  juror. 

By  sect.  28,  no  challenge  shall  be  taken  to  anv  panel  of  jurors  for  want  of  a  knight 
being  returned  in  such  panel,  nor  any  array  quashed  bv  reason  of  any  such  challenge. 

By  sect.  29,  in  all  inquests  to  be  taJsen  before  any  or  the  courts  in  the  act  mentioned 
wherein  the  king  is  a  party,  howsoever  it  be,  notwithstanding  it  be  alleged  by  them  that 
sue  for  the  king  that  the  jurors  of  those  inquests,  or  some  of  them,  be  not  indifierent  for 
the  king;  yet  such  inquests  shall  not  remain  untaken  for  that  cause;  but  if  they  that 
sje  for  the  king  will  challenge  any  of  those  jurors,  they  shall  assigp  of  their  challenge 
a  cause  certain,  and  the  truth  of  the  same  challenge  shall  be  inquired  of  according  to 
the  custom  of  the  court ;  and  it  shall  be  proceeded  to  the  taking  of  the  same  inquisition, 
as  it  shall'  be  found,  if  the  challengeB  be  true  or  not,  after  the  discretion  of  the  court; 
and  no  person  arraigned  for  murder  or  felony  shall  be  admitted  to  any  peremptory  chal- 
lenge above  the  number  of  twenty. 

And,  by  7  &  8  Geo.  IV.  c.  28,  s.  3,  if  any  person  indicted  for  a&y  treason,  felony,  or 
piracy  shall  challenge  peremptprily  a  greater  number  of  the  men  returned  to  be  of  the 
jury  than  such  person  is  entitled  by  law  so  to  challenge  in  any  of  the  said  cases,  every 
peremptory  challenge  beyond  the  number  allowed  by  law  in  anv  of  the  said  cases  shall 
be  entirely  void,  and  the  trial  of  .such  person  shall  proceed  as  if  no  such  challenge  had 
been  made. — Cbittt. 

^  The  6  Geo.  IV.  c.  50,  s.  47  provides  that  nothing  in  that  act  contained  ahall  eztaid 
or  be  construed  to  extend  to  deprive  any  ahen  indicted  or  impeached  of  any  felony 
01  misdemeanour  of  the  right  of  being  tried  by  a  jury  de  medietcUe  anffut^  but  that,  on  the 
praver  of  every  alien  so  indicted  or  impeached,  the  sherifi^,  or  other  proper  minister, 
shall,  by  command  of  the  court,  return  for  one-half  of  the  jury  a  competent  number  of 
aliens,  if  so  many  there  be  in  the  town  or  place  where  the  trial  is  had,  and  if  not,  then 
80  many  aliens  as  shall  be  found  in  the  same  town  or  place,  if  any ;  and  that  no  such 
alien  juror  shall  be  liable  to  be  chidlenged  for  want  of  freehold  or  of  any  other  qaah'fi 
cation  required  by  the  act,  but  every  such  alien  may  be  challenged  for  any  other  cauf^ 
in  like  manner  as  if  he  were  qualified  by  the  act. — Cbittt. 

'  The  privilege  is  taken  away  from  persons  indicted  of  high  treason  by  the  1  &  2  Ph 
682 


Digitized  by  VjOOQ IC 


Chap.  27.]  PUBLIC  WEONGS.  852 

yet  in  the  case  of  Egyptians*  under  the  statute  22  Hen.  VIII.  c.  10 ;)  that  on 
every  panel  there  should  be  a  competent  number  of  hundredors/®  and  that  the 
particular  jurors  should  be  omni  exceptione  majoreSj — ^not  liable  to  objection  either 
propter  honoris  respectum^  propter  defectum,  propter  affectum,  or  propter  delictum. 
♦Challenges  upon  any  of  the  foregoing  counts  are  styled  challenges  for  r»Qco 
cause,  which  may  be  without  stint  in  ^th  criminal  and  civil  trials.  But  ^ 
in  criminal  cases,  or  at  least  in  capital  ones,  there  is,  infavorem  vitce,  allowed  to 
the  prisoner  an  arbitrary  and  capricious  species  of  challenge  to  a  certain  number 
of  jurors,  without  showing  any  cause  at  all,  which  is  called  a  peremptory  chal- 
lenge; a  provision  full  of  that  tendei'ness  and  humanity  to  prisoners  for  which 
our  English  laws  are  justly  famous."  This  is  grounded  on  two  reasons,  li  As 
every  one  must  be  sensible  what  sudden  impressions  and  unaccountable  preju- 
dices we  are  apt  to  conceive  upon  the  bare  looks  and  gestures  of  another,  and 
how  necessary  it  is  that  a  prisoner  (when  put  to  defend  his  life)  should  have  a 
^ood  opinion  of  his  jury,  the  want  of  which  might  totally  disconcert  him,  the 
aw  wills  not  that  he  should  be  tried  by  any  one  man  against  whom  he  has  con- 
ceived a  prejudice,  even  without  being  able  to  assign  a  reason  fbr  such  his  dis- 
like. 2.  Because,  upon  challenges  for  cause  shown,  if  the  reasons  assigned 
prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare  queationing  his  indif- 
ference may  sometimes  provoke  a  resentment,  to  prevent  all  ill  consequences 
from  which  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremptorily  to  set  him 
aside. 

This  privilege  of  peremptory  challenges,  though  granted  to  the  prisoner,  is 
denied  to  the  King  oy  the  statute  33  Edw.  I.  st.  4,  which  enacts  that  the  king 
shall  challenge  no  jurors  without  assigning  a  cause  certain,  to  be  tried  and 
approved  by  the  court.  However,  it  is  held  that  the  king  need  not  assign  his 
<^use  of  challenge  till  all  the  panel  is  gone  through,  and  unless  there  cannot  be 
a  full  jury  without  the  person  so  challenged;  and  then,  and  not  soonoi*,  the 
king's  counsel  must  show  the  cause,  otherwise  the  juror  shall  be  sworn.(^)" 

The  peremptory  challenges  of  the  prisoner  must,  however,  have  some  i^eason- 
able  boundary;  otherwise  he  might  never  ♦be  tried.  This  reasonable  r*Q5i 
boundary  is  settled  by  the  common  law  to  be  the  number  of  thirty-five ;  ^ 
that  is,  one  under  the  number  of  three  full  juries.  For  the  law  judges  that 
five-and-thirty  are  fully  sufficient  to  allow  the  most  timorous  man  to  challenge 
through  mere  caprice;  and  that  he  who  peremptorily  challenges  a  greater 
number,  or  three  full  juries,  has  no  intention  to.  be  tried  at  all.  And  therefore 
it  dealt  with  one  who  peremptorily  challenges  above  thirty-five,  and  will  not 
retract  his  challenge,  as  with  one  who  stands  mute  or  refuses  his  trial,  by  sen- 
tencing him  to  the  peine  forte  et  dure  in  felony,  and  by  attainting  him  in 
treason.(r)  And  so  the  law  stands  at  this  day  with  regard  to  treason  of  any 
kind. 

(fl)2Hawk.P.G.4ia.   3  Hal.  P.  a  271.  C)  2  Hal.  P.  a  268. 

and  M.  c.  10,  which  directs  that  all  trials  for  that  offence  shall  take  place  as  at  common 
law. — Chitt^ 

*  The  28  Edw.  HI.  o.  13,  on  which  this  right  of  aliens  was  founded,  was  repealed,  as  to 
Egyptians,  by  the  1  A  2  Ph.  and  M.  c.  4,  s.  3  and  the  5  £liz.  o.  20,  which  enacted  that  they 
should  be  tried  by  the  inhabitants  of  the  county  where  they  were  arrested,  and  not  per 
m&Uelaiem  Imgua;  but  that  proidsion  was  repealed  by  the  23  Geo.  III.  c.  51 ;  and  Egyptians 
are  now  dealt  with  under  the  vagrant  acts  as  rogues  and  vagabonds. — CHirrr. 

"The  right  to  challenge  for  want  of  hundredors  is  now  taken  away,  by  the  6  Geo.  IV. 
c.  50,  B.  13.— -Chittt. 

"  A  peremptory  challenge  is  not  allowed  in  the  trial  of  collateral  issues,  (Fost.  42,) 
nor  in  an>  trial  for  a  misdemeanour.  2  Harg.  St.  Tr.  808,  and  4  Harg.  St.  Tr.  l.~ 
Christian. 

"And  the  practice  is  the  same  both  in  trials  for  misdemeanours  and  for  c:ipital 
ffences.  3  Elarg.  St.  Tr.  519.  Where  there  is  a  challenge  for  cause,  two  persons  in 
court  not  of  the  jury  are  sworn  to  try  whether  the  juryman  challenged  will  try  the 
prisoner  indiflferently.  Evidence  is  then  produced  to  support  the  challenge,  and,  accord- 
ing to  the  verdict  of  the  two  tryers,  the  juryman  is  admitted  or  rejected.  A  juryman 
was  thus  set  aside  in  O'Goigley's  trial  for  treason,  because^  upon  looking  at  the  prisoners, 
be  had  uttered  the  words  **  damned  rascals.''    See  O'Coigley's  Trial. — CnajsTiAN. 
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But  by  statute  22  Hen.  YIII.  c.  14,  (which,  with  regard  to  felonies,  stands 
UD  repealed  by  statute  1  &  2  Ph.  and  M..  c.  10,)  by  this  statute,  I  say,  no  person 
arraigned  for  felony  can  be  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prisoner  will  peremptorily  challenge  twenty-one? 
what  shall  be  done  ?  The  old  opinion  was,  that  judgment  of  peine  forte  et  dure 
should  be  given,  as  where  he  challenged  thirty-six  at  the  common  law;(5)  bat 
the  better  opinion  seems  to  be(^)  that  such  challenge  shall  only  be  disregarded 
and  overruled.  Because,  first,  the  common  law  doth  not  inflict  the  judgment 
of  penance  for  challenging  twenty-one,  neither  doth  the  statute  inflict  itj  and 
so  heavy  a  judgment  (or  that  of  conviction,  which  succeeds  it)  shall  not  be  im- 
posed by  implication.  Secondly,  the  words  of  the  statute  are,  "  that  he  be  not 
admitted  to  cnallenge  more  than  twentv  f  the  evident  construction  of  which  is, 
that  any  further  challenge  shall  be  disallowed  or  prevented;  and  therefore,  being 
null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can  subject  the  prisoner 
to  no  punishment;  but  the  juror  shall  be  regularly  sworn." 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a  sufficient  number 
jiroec  1  cannot  be  had  of  the  original  panel,  a  tales  *may  be  awarded  as  in  civil 
J  causes,(w)  till  the  number  of  twelve  is  sworn,  "well  and  truly  to  try,  and 
true  deliverance  make,  between  our  sovereign  lord  the  king  and  the  prisoner 
whom  they  have  in  charge;  and  a  true  verdict  to  give  according  to  their  evi- 
dence.'* 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indictment 
is  usually  opened,  and  the  evidence  marshalled,  examined^  and  enforced,  by  the 
counsel  for  the  crown  or  prosecution.  But  it  is  a  settled  rule  at  common  law 
that  no  counsel  shall  be  allowed  a  prisoner  upon  his  trial,  upon  the  general  issue 
in  any  capital  crime,  unless  some  point  of  law  shall  arise  proper  to  be  debated.(i0) 
A  rule  which  (however  it  may  be  palliated  under  cover  of  that  noble  declaration 
of  the  law,  when  rightly  understood,  that  the  judge  shall  be  counsel  for  the 
prisoner;  that  is,  shall  see  that  the  proceedings  against  him  are  legal  and  strictly 
regularV^)  seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane  treat- 
ment or  prisoners  by  the  English  law.  For  upon  what  face  of  reason  can  that 
assistance  be  denied  to  save  uie  life  of  a  man  which  yet  is  allowed  him  in  prose- 
cutions for  every  petty  trespass  ?  Nor  indeed  is  it,  strictly  speaking,  a  part  of 
our  antient  law;  for  the  Mirror,(y)  having  observed  the  necessity  of  counsel  in 
civil  suits,  "who  know  how  to  forward  and  defend  the  cause,  by  the  rules  of  law 
and  customs  of  the  realm,"  immediately  afterwards  subjoins,  "  and  more  neces- 
sary are  they  for  defence  upon  indictments  and  appeals  of  felony  than  upon  other 
venial  causes.' X^)'^  And  the  judges  themselves  are  so  sensible  of  this  defect  that 

(•)  2  Hawk.  p.  C.  414.  of  the  code  which  Is  nsually  attribated  to  that  prince.  <*  Ik 

(•)  8  Inst.  227.    2  Hal.  P.  G.  270.  eatuit  eriminalibus  vd  capUaWnu  nemo  qy^rat  amtOivm: 

(»)  See  book  fU.  page  804.    Bat  in  mere  commlMdoDi  of  guin  implaeitaius  datim  ptmegdj  wine  omm  jwtiCuMM  oea- 

gaol-deliTcry  no  tdUi  can  be  awarded,  thonrii  the  court  may  tUii.    In  alii$  omnibuM  potai  et  debet  mti  eontUio."   Bat 

ore  tenia  order  a  new  panel  to  be  rotarned  instanter.  4  Inst  this  emnlium,  I  conoelTo,  signiiles  oolj  an  tmjMrlaiiee,  and 

68.  4  St.  Tr.  728.   Cookers  case.  the  petitio  ctmHlii  Is  eruvinff  leat»  to  imparl^  (see  book  iii. 

(«)  2  Hawk.  P.  C.  400.  page  298,)  which  is  not  allowable  in  any  oiminal  pnM- 

(•)  Sir  Edward  Coke  (3  Inst  137)  ffites  another  addittonal  cndon.    This  will  be  manliest  by  OGmparing  thia  Uw  with 

reason  for  this  reftual, — "  because  the  erldence  to  convict  a  a  contemporary  passage  in  the  grand  eqfu^tmio'  of  Nor- 

prisoner  should  be  so  manifest  as  it  could  not  be  contra-  mandy,  (ch.  85,)  which  spei^s  ox  imparlaiices  in  pexaooal 

dieted  f*  which  lord  Nottingham  (when  high  steward)  de>  actions.    **  Apret  ee,  est  tenu  k  quareUe  a  responirt ;  A  ««ni 

clared  (8  St  Tr.  726)  was  the  only  good  reason  that  ooold  wngie  de  toy  oonmOUr,  ^U  le  demandt ;  et  quand  U  ten  omr 


be  given  for  it  teUle^  C  pad  nyer  le  faUt  demt  tB  est  aeotcce.**    Or,  as  it 

(»)  C.  8»  2 1.  stands  in  the  Latin  text,  (edit  1«90,)  **  qnerdactiu  mdm 

("/Father  Parsons  the  Jesnlt,  and  after  him  bbhop  Ellys,  poitea  tenelur  mponden;  $1  habdrit  NaeuUem  cenetdmU, d 

(of  EngUsh  Liberty,  ii.  66,)  have  imagined  that  the  benefit  rtquirat;  habOo  auUnn  aontiUo,  dAtt  /admm  ntgare  pM 

of  connsel  to  pleAd  ibr  them  was  first  denied  to  prisoners  by  aeeuaatut  est." 

a  law  of  Hen.  I.,  meaning,  I  presune,  chi^^ters  47  and  48 

^  Now  the  statute  7  &  8  Geo.  lY.  c.  28,  s.  3  has  put  an  end  to  all  doubt  on  the  point, 
by  enacting  that  every  peremptory  challenge  beyond  the  number  allowed  by  law  shaU 
1>e  entirely  void,  and  the  trial  of  the  offender  shall  proceed  as  if  no  such  challenge  bad 
been  made. — Stewart. 

'*  The  prisoner  is  not  allowed  counsel  to  plead  his  cause  before  the  jury  in  any  felony, 
whether  it  is  capital,  or  within  the  benefit  of  clergy ;  nor  in  a  case  of  petty  larceny.  But 
in  misdemeanours  the  prisoner  or  defendant  is  allowed  counsel  as  in  civil  actions,  but 
even  here  the  defendant  cannot  have  the  assistance  of  counsel  to  examine  the  witDMses 
and  reserve  to  himself  the  right  of  addressing  the  jury.    1  By.  &  M.  C.  C.  166.    3  Gamp. 

584 


Digitized  by  VjOOQ IC 


Chap.  27.]  PUBLIC  WRONGS.  355 

they  never  scruple  to  allow  a  prisoner  counsel  to  instruct  him  what  questions  to 
ask,  or  even  to  *a8k  questions  for  him,  with  respect  to  matters  of  fact;  r*q5c 
for  as  to  matters  of  law  arising  on  the  trial,  they  are  entitled,  to  the  assist-  *- 
ance  of  counsel.  But,  lest  this  indulgence  should  be  intercepted  by  superior  in- 
fluence in  the  case  of  state-criminals^  the  legislature  has  directed,  by  statute  7 
W.  III.  c.  3,  that  persons  indicted  for  such  high  treason  as  works  a  corruption  of 
the  blood;  or  misprision  thereof,  (except  treason  in  counterfeiting  the  king's  coin 
or  seals,)  may  make  their  full  defence  by  counsel,  not  exceeding  two,  to  be 
named  by  the  prisoner  and  assigned  by  the  court  or  judge:  and  the  same  indul- 

fence,  by  statute  20  Geo.  II.  c.  30,  is  extended  to  parliamentary  impeachments  for 
igh  treason  which  were  excepted  in  the  former  act." 

The  maxim  that  the  judge  is  counsel  for  the  prisoner  signified  nothing  more  than  that 
the  judge  shall  take  care  that  the  prisoner  does  not  suffer  from  the  want  of  counsel.  The 
judge  is  counsel  only  for  public  justice,  and  to  promote  that  object  alone  all  his  inquiries 
and  attention  ought  to  be  directed.  Upon  a  trial  for  the  murder  of  a  male  child,  the 
counsel  for  the  prosecution  concluded  his  case  without  asking  the  sex  of  the  child ;  and 
the  judge  would  not  permit  him  afterwards  to  call  a  witness  to  prove  it,  but,  in  conse- 
quence of  the  omission,  he  directed  the  jury  to- acquit  the  prisoner.  But,  to  the  honour 
of  that  judge,  it  ought  to  be  stated  that  he  declared  afterwards  in  private  his  regret  for 
his  conduct.  This  case  is  well  remembered ;  but  it  ought  never  to  be  cited  but  with 
reprobation . — Ch  risti  .in. 

^  And  see  further,  as  to  the  allowance  and  assigning  of  counsel,  1  Chitt.  G.  L.  2d  ed.  407 
to  411. — Chitty. 

Upon  the  trial  of  issues  which  do  not  turn  upon  the  question  of  guilty  or  not  guilty, 
but  upon  collateral  facts,  prisoners  under  a  capital  charge,  whether  for  treason  or  felony, 
always  were  entitled  to  the  full  assistance  of  counsel.    Fost.  232,  242. 

It  is  very  extraordinary  that  the  law  of  England  should  have  denied  the  assistance  of 
coux^sel  when  it  is  wanted  most, — ^viz.,  to  defend  Uie  life,  the  honour,  and  all  the  property 
of  an  individuaL  It  is  the  extension  of  that  maxim  of  natural  eouity,  that  every  one 
shall  be  heard  in  his  own  cause,  that  warrants  the  admission  of  hirect  advocates  in  courts 
of  justice ;  for  there  is  much  greater  inequality  in  the  powers  of  explanation  and  per- 
suasion in  the  natural  state  of  the  human  mind  than  when  it  is  improved  by  education 
and  experience.  Among  professional  men  of  established  character,  the  difference  in 
their  stall  and  management  is  generally  so  inconsiderable  that  the  decision  of  the  cause 
depends  only  upon  the  superiority  of  the  justice  in  the  respective  cases  of  the  litigating 
parties.  Hence  the  practice  of  an  advocate  is  absolutely  necessary  to  the  administration 
of  substantial  justice.  An  honourable  barrister  will  never  misstate  either  law  or  facts 
within  his  own  knowledge ;  but  he  is  justified  in  urging  any  argument,  whatever  may  be 
his  own  opinion  of  the  solidity  or  justness  of  it,  which  he  may  think  will  promote  the 
interests  of  his  client ;  for  reasoning  in  courts  of  justice  and  in  the  ordinary  affairs  of 
life  seldom  admits  of  geometrical  demonstration ;  but  it  happens  not  unfrequently  that 
the  same  argument  wmch  appears  sophistry  to  one  is  sound  logic  in  the  mind  of  another; 
and  every  day's  experience  proves  that  the  opinions  of  a  judge  and  an  advocate  are  often 
diametrically  opposite.  Many  circumstances  may  occur  which  will  justify  or  compel  an 
individual  member  of  the  profession  to  refuse  the  defence  of  a  particular  client ;  but  a 
cause  can  hardly  be  conceived  which  ought  to  be  rejected  by  all  the  bar ;  for  such  a  con- 
duct in  the  profession  would  excite  so  strong  a  prejudice  against  the  party  as  to  render 
him  in  a  great  degree  condemned  before  his  trial.  Let  the  circumstances  against  a 
prisoner  be  ever  so  atro<Kous,  it  is  still  the  duty  of  the  advocate  to  see  that  his  client  is 
convicted  according  to  those  rules  and  forms  which  the  wisdom  of  the  legislature  has 
Astablifihed  as  the  best  protection  of  the  liberty  and  the  security  of  the  subject.  But  the 
conduct  of  counsel  in  the  prosecution  of  criminals  oueht  to  be  very  different  from  that 
which  is  required  from  them  in  civil  actions  or  when  mej  are  engaged  on  the  side  of  a 
prisoner :  in  the  latter  cases  they  are  the  advocates  of  their  client  only,  and  speak  but 
by  his  instruction  and  permission ;  in  the  former  they  are  the  advocates  of  pubhc  justice, 
or,  to  speak  mere  professionally,  they  are  the  advocates  of  the  king,  who  in  all  criminal 
prosecutions  is  the  representative  of  the  people:  and  both  the  lung  and  the  country 
must  be  better  satisfied  with  the  acquittal  of  the  innocent  than  with  the  conviction  of 
the  guilty.  Hence  in  all  criminal  prosecutions,  especially  where  the  prisoner  can  have 
no  eounsel  to  plead  for  him,  a  barrister  is  as  much  bound  to  disclose  all  those  circum- 
stances to  the  jury,  and  to  reason  upon  them  as  fully,  which  are  favourable  to  the 
orisoner,  as  those  which  are  likely  to  support  the  prosecution. 

When  this  note  was  written,  the  editor  was  not  aware  that  the  general  observation^ 
i^ntained  in  it  were  sanctioned  by  so  great  authorities  as  Cicero  and  Paneetius. 
Cicero  makes  the  distinction  that  it  is  the  duty  of  the*  judge  to  pursue  the  truth, 
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The  doctrine  of  evidence  upon  pleas  of  the  crown  is  in  most  respects  the  same 
as  that  upon  civil  actions.  There  are,  however,  a  few  leading  points  wherein,  hy 
several  statutes  and  resolutions,  a  difference  is  made  between  civil  and  criminal 
evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  misprision  of  treason,  by 
statutes  1  Edw.  YI.  c.  12,  and  5  &  6  Edw.  VI.  c.  11^  two  lawful  witnesses  are  re- 
quired to  convict  a  prisoner;  unless  he  shall  willingly  and  without  violence  con- 
fess the  same.  By  statute  1  &  2  Ph.  and  M.  c.  10,  a  further  exception  is  made 
to  treasons  in  counterfeiting  the  king's  seals  or  signatures,  and  treasons  con- 
cerning coin  current  within  this  realm:  and  more  particularly,  by  a  11,  the 
offences  of  importing  counterfeit  foreign  money  current  in  this  kingdom,  and 
impairing,  counterfeiting,  or  forging  any  current  coin..    The  statutes  8  &  9  W. 

*3571  ^'  ^^'  ^^^  ^^  ^  *^^  ^®^'  ^^'  ^'  '^^l  ^^  ^^^^^  subsequent  extensions 

J  of  this  species  of  treason,  do  also  provide  that  the  offenders  may  be  in- 
dicted, arraigned,  tried,  convicted,  and  attainted  by  the  like  evidence  and  in 
such  manner  and  form  as  may  be  had  and  used  against  offenders  for  counter- 
feiting the  king's  money.  But,  by  statute  7  W.  III.  c.  3,  in  prosecutions  for 
those  treasons  to  which  that  act  extends,  the  same  rule  (of  requiring  two  wit- 
nesses)  is  again  enforced;  with  this  addition,  that  the  confession  of  the  prisoner, 
which  shall  countervail  the  necessity  of  such  proof,  must  be  in  open  court.  In 
the  construction  of  which  act,  it  hath  been  holden(a)  that  a  confession  of  the 
prisoner  taken  out  of  court,  before  a  magistrate  or  person  having  competent 
authority  to  take  it,  and  proved  by  two  witnesses,  is  sufficient  to  convict  him  of 
treason.  But  hasty,  unguarded  confessions,  made  to  persons  having  no  such 
authority,  ought  not  to  be  admitted  as  evidence  under  this  statute.  And  in- 
deed, even  in  cases  of  felony  at  the  common  law,  they  are  the  weakest  and  most 
suspicious  of  all  testimony;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favour,  or  menaces;  seldom  remembered  accurately,  or  reported  with 
due  precision ;  and  incapable  in  their  nature  of  being  disproved  by  other  nega- 
tive evidence."  Bv  the  same  statute,  7  W.  III.,  it  is  declared  that  both  wit- 
nesses must  be  to  the  same  overt  act  of  treason,  or  one  to  one  overt  act  and  the 
other  to  another  overt  act,  of  the  same  species  of  trea8on,(6)  and  not  of  distinct 
heads  or  kinds ;  and  no  evidence  shall  be  admitted  to  prove  any  overt  act  not 

(•)F08t.  240-244.  (*)  See  St.  Tr.  tL  144.    T0itar,2S6. 

but  it  is  permitted  to  an  advocate  to  urse  what  has  only  the  semblance  of  it.  H^ 
says  he  would  not  have  ventured  himself  to  have  advanced  this  (especially  when 
he  was  writing  upon  philosophy)  if  it  had  not  also  been  the  opinion  of  the  gravest 
of  the  stoios,  PaneetiuB.  "Judicis  est  semper  in  ccmsis  vemm  sequi;  patrofd  nonmtnquani  verir 
simile,  eHam  si  minus  at  vemm  defenders  .*  qaod  smhere  (prcesertim  cum  de  philosophid  serUferem) 
rum  auderem^  nisi  idem  placeret  gravissimo  Hoieorum  Panatio"  CSc.  de  Of,  Ub.  2,  c»  14.— 
Christian. 

And  now  this  valuable  privilege  has  been  extended  to  all  persons  accused  of  felony, 
by  stat.  6  &  7  W.  IV.  c.  114,  by  which  it  is  enacted  that  all  persons  tried  for  felonies  shall 
be  admitted,  after  the  close  of  the  case  for  the  prosecution,  to  make  full  answer  and 
defence  thereto,  by  counsel  learned  in  the  law,  or  by  attorneys  in  courts  where  attorneys 
practise  as  counsel.— Stewart. 

>^  It  seems  to  be  now  clearly  established  that  a  free  and  voluntary  oonfeasion  by  a 
person  accused  of  an  offence,  whether  made  before  his  apprehension  or  after,  whether 
on  a  judicial  examination  or  aft«r  commitment,  whether  reduced  into  writing  or  jiot,— 
in  short,  that  any  voluntary  confession  made  by  a  prisoner  to  any  person,  at  any  lame  or 
place, — ^is  strong  evidence  against  him,  and,  if  satisfactorily  proved,  fluffident  to  convict 
without  any  corroborating  circumstance.  But  the  confession  must  be  voluntary,  not 
obtained  by  improper  influence,  nor  drawn  from  the  prisoner  by  means  of  a  throat  or 
promise;  for,  however  slight  the  promise  or  threat  may  have  lleen,  a  confession  so 
obtained  cannot  be  received  in  evidence,  on  account  of  the  uncertainty  and  douU 
whether  it  was  not  made  rather  from  a  motive  of  fear  or  of  interest  than  from  a  sen^e  </ 
guilt.  Phil.  Ev.  86.  The  prisoner's  statement  must  not  be  taken  upon  oath,  and,  if  he 
has  been  sworn,  it  cannot  be  received  in  evidence.  A  confession  is  evidence  only 
against  the  person  confessing, — not  against  others,  although  they  are  proved  to  be  his 
accomplices.  See  Phil.  £y.  c.  5,  s.  5,  and  the  authorities  there  collected  on  this  subject. 
— Chitty. 
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expressly  laid  in  the  indictment."  And  therefore,  in  Sir  John  Penwick's  case, 
in  king  William's  time,  where  there  was  but  one  witness,  an  act  of  parliament((?) 
was  made  on  purpose  to  attaint  him  of  treason,  and  he  was  executed.(^)  But 
in  almost  every  other  accusation  one  positive  wi^t.e8s  is  sufficient.  Baron  Mon- 
tesquieu lays  it  down  for  a  rule(e)  that  those  laws  which  condemn  a  man  to 
death  in  any  case,  on  the  deposition  of  a  single  witness,  are  fatal  to  liberty;  and 
he  adds  this  reason,  that  the  witness  who  affirms,  and  the  accused  who  denies, 
make  an  equal  balance :(/)  there  is  a  necessity  therefore  to  call  *in  a  r:cQ5Q 
third  man  to  incline  the  scale.  But  this  seems  to  be  carrying  matters  '■ 
too  far;  for  there  are  some  crimes  in  which  the  very  privacy  of  their  nature  ex- 
cludes the  possibility  of  having  more  than  one  witness:  must  these,  therefore, 
escape  unpunished?  Neither  indeed  is  the  bare  denial  of  the  person  accused 
equivalent  to  the  positive  oath  of  a  disinterested  witness.  In  cases  of  indict- 
ments for  perjury  this  doctrine  is  better  founded ;  and  there  our  law  adopts  it : 
for  one  witness  is  not  allowed  to  convict  a  man  for  perjury;  because  then  there 
is  only  one  oath  against  another.(^)  In  cases  of  treason  also  there  is  the  ac- 
cused's oath  of  allegiance  to  counterpoise  the  information  of  a  single  witness; 
and  that  may  perhaps  be  one  reason  why  the  law  requires  a  double  testimony 
to  convict  him;  though  the  principal  reason  undoubtedly  is  to  secure  the  sub- 
ject from  being  sacrificed  to  fictitious  conspiracies,  which  have  been  the  engines 
of  profligate  and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reversal  of  colonel  Sidney's  attainder  by  act  of  par- 
liament, in  1689,(A)  it  may  be  collected(^i)  that  the  mere  similitude  of  hand- 
writing in  two  papers  shown  to  a  jury,  \*^ithout  other  concurrent  testimony,  is 
no  evidence  that  both  were  written  by  the  same  person;  yet  undoubtedly  th« 
testimony  of  witnesses,  well  acquainted  with  the  party's  hand,  that  they  believe 
the  paper  in  question  to  have  been  written  by  him,  is  evidence  to  be  loft  to  a 
Jury.CA" 

Thirdly,,  by  the  statute  21  Jac.  I.  c.  27,  a  mother  of  a  bastard  child,  concealing 
it«  death,  must  prove  by  one  witness  that  the  child  was  born  dead;  otherwise 
such  concealment  shall  be  evidence  of  her  having  murdered  it.(A)" 

Fourthly,  all  presumptive  evidence  of  felony  snould  be  admitted  cautiously , 
for  the  law  holds  that  it  is  better  that  ten  guilty  persons  escape  than  that  one 
innocent  suffer.  *And  Sir  Matthew  Hale  in  particular(7)  lays  down  two  rj|cQ5Q 
rules  most  prudent  and  necessary  to  be  observed:  1.  Never  to  convict  a  *• 
man  for  stealing  the  goods  of  a  person  unknown,  merely  because  he  will  give  no 
account  hjw  he  came  by  them,  unless  an  actual  felony  be  proved  of  such  goods; 
and,  2.  Never  to  convict  any  person  of  murder  or  manslaughter  till  at  least  the 
body  be  found  dead;  on  account  of  two  instances  he  mentions  where  persons 
were  executed  for  the  murder  of  others  who  were  then  alive  but  missing. 

Lastly,  it  was  an  antient  and  commonly-received  practice(m)  (derived  from 
the  civil  law,  and  which  also  to  this  day  obtains  in  the  kingdom  of  France)(n) 
that  as  counsel  was  not  allowed  to  any  prisoner  accused  of  a  capital  crime,  so 
neither  should  he  be  suffered  to  exculpate  himself  by  the  testimony  of  any  wit- 
nesses. And  therefore  it  deserves  to  oe  remembered  to  the  honour  of  Mary  I., 
(whose  early  sentiments,  till  her  marriage  with  Philip  of  Spain,  seem  to  have 
been  humane  and  gonerous,)(o)  that  when  she  appointed  Sir  Eichard  Morgan 

(•)  Stot  8  W.  III.  e.  4.  cifl*i  am,  aj>.  1716.    St.  Tr.  tL  60.    Limr^  eMa»  aj».  1782. 

(4)  St.  Tr.  T.  40.  Ibid.  279.    Hensej*s  ouo,  aj>.  1768.    4  Bur.  644. 

(•)  8p.  L.  b.  xiL  e.  8.  (*)  See  page  lOS. 

(fi  Beoou-.  c  13.  Q)2  n«l7p.  0. 290. 

(#)  10  Mod.  19L  (•)  St.  Tr.  L  pcuHm. 

(*)  St.  Tr.  YiU.  47Z  («)  Domat  Publ.  Law,  b.  iU. «.  1.  MonlMq.  Sp.  L.  b.  xxiz. 

(<)  2  Hawk.  P.  C.  481.  e.  11. 

(/)  Lord  Prestoo*!  cane,  aj>.  1600.    St.  Tr.  Ir.  453.    Fran-        (•)  See  page  17. 

"  By  5  &  6  Vict.  c.  51,  where  the  overt  act  is  an  attempt  to  ii\jure  the  person  of  the 
sovereign,  a  oonviotion  may  be  had  on  the  same  evidence  as  if  the  prisoner  were  charged 
with  murder :  so  that  in  this  case  two  witnesses  are  not  required.— otewabt. 

^  But  the  proof  of  handwriting  is  not  evidence  in  high  treason  unless  the  papers  are 
found  ia  the  custody  of  the  prisoner.    1  Burr.  644. — Christian. 

»  Repealed,  by  43  Geo.  III.  c.  58,  which  is  also  repealed,  by  9  Geo.  IV.  c.  31.— Chittt. 

587 


Digitized  by  VjOOQ IC 


369  PUBLIC   WRONGS.  [Book  IV. 

ehief  justice  of  the  common  pleas  she  enjoined  him,  "that  notwithstanding  the 
old  error,  which  did  not  admit  any  witness  to  speak,  or  any  other  matter  to  be 
heard,  in  favour  of  the  adversary,  her  majesty  being  party;  her  highness's  plea- 
sure was  that  whatsoever  could  be  brought  in  favour  of  the  subject  should  be 
admitted  to  be  heard,  and,  moreover,  that  the  justices  should  not  persuade  them- 
selves to  sit  in  judgment  otherwise  for  her  highness  than  for  her  subject."(j>) 
Afterwards,  in  one  particular  instance,  (when  embezzling  the  queen's  military 
stores  was  made  felony  by  statute  31  Bliz.  c.  4,)  it  was  provided  that  any  person 
impeached  for  such  felony  "should  be  received  and  admitted  to  make  any  lawfol 
proof  that  he  could,  bv  lawful  witness  or  otherwise,  for  his  discharge  and  de- 
fence;" and  in  general  the  courts  grew  so  heartily  ashamed  of  a  doctrine  so 
♦3601  ^"^^^^sonable  and  oppressive  that  a  practice  was  *gradually  introduced 
■*  of  examining  witnesses  for  the  prisoner,  but  not  upon  oath  ;(q)  the  con- 
sequence of  which  still  was,  that  the  jury  gave  less  credit  to  the  prisoner's  evi- 
dence than  to  that  produced  by  the  crown.  Sir  Edward  Coke(r)  protests  very 
strongly  against  this  tyrannical  practice;  declaring  that  he  never  read  in  any 
act  of  parliament,  book-case,  or  record,  that  in  crimmal  cases  the  party  accused 
should  not  have  witnesses  sworn  for  him,  and  therefore  there  was  not  so  much 
as  scintilla  juris  against  it.(a)  And  the  house  of  commons  were  so  sensible  of 
this  absurdity  that,  in  the  bill  for  abolishing  hostilities  between  England  and 
Scotland,rf)  when  felonies  committed  by  Englishmen  in  Scotland  were  ordered 
to  be  triea  in  one  of  the  three  northern  counties,  they  insisted  on  a  clause,  and 
carried  it(tt)  against  the  efforts  of  both  the  crown  and  the  house  of  lords,  against 
the  practice  of  the  courts  in  England,  and  the  express  law  of  Scotland,(w)  "  that 
in  all  such  trials,  for  the  better  aiseoyery  of  the  truth,  and  the  better  information 
of  the  consciences  of  the  jury  and  justices,  there  shall  be  allowed  to  the  party 
arraigned  the  benefit  of  such  credible  witnesses  to  be  examined  upon  oath  as 
can  be  produced  'for  his  clearing  and  justification."  At  length,  by  the  statute  7 
W.  III.  c.  8,  the  same  measure  of  justice  was  established  throughout  all  the 
realm  in  cases  of  treason  within  the  act :  and  it  was  afterwards  declared,  hy 
statute  1  Anne,  s.  2,  c.  9,  that  in  all  cases  of  treason  and  felony  all  witnesses  for 
the  prisoner  should  be  examined  upon  oath,  in  like  manner  as  the  witnesses 
against  him. 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evidence 
hath  been  given,  the  jury  cannot  be  discharged  (unless  in  cases  of  evident  ne- 
cessity)(a:)  till  they  have  given  in  their  verdict  ;*  but  are  to  consider  of  it,  and 
deliver  it  in,  with  the  same  forms  as  upon  civil  causes;  only  they  cannot,  in  a 
criminal  case  which  touches  life  or  member,  give  a  privy  verdict.(y)  But  the 
judges  may  adjourn  while  the  jury  are  withdrawn  to  confer,  and  return  to  re- 
ceive the  verdict  in  open  aonrt.^z)  And  such  public  or  open  verdict  maybe 
*36n  ^'^^^^  general,  guilty,  or  not  guilty;  *or  special,  setting  forth  all  the 
■'  circumstances  of  the  case  and  praying  tne  iudgment  of  the  court, 
whether,  for  instance,  on  the  facts  stated,  it  be  murder,  manslaughter,  or  no 
crime  at  all.  This  is  where  they  doubt  the  matter  of  law,  and  therefore  duxae 
to  leave  it  to  the  determination  of  the  court;  though  they  have  an  unquestion- 
able right  of  determining  upon  all  the  circumstances  and  finding  a  general  ver- 
dict, if  they  think  proper  so  to  hazard  a  breach  of  their  oaths :  and  if  their 
verdict  be  notoriously  wrong,  they  may  be  punished  and  the  verdict  set  aside 
by  attaint  at  the  suit  of  the  king,  but  not  at  the  suit  of  the  prisoner.(a)  Bat 
the  practice  heretofore  in  use  of  fining,  imprisoning,  or  otherwise  punishing 

<»)  HoUingih.  1112.    8t.Tr.L72.  (•)  Com.  Jonr.  4  June,  leOT. 

(t)  2  Bnliitr.  147.  Cro.Car.aB2.  (•)  Co.  Utt  227.  8I]irt.llO.  Vbrt.87.  Qa^UPtm^W. 

(^3  lost  79.  17M. 

roSeeaLK>2HaLP.C.283,aiidhifl8ii2iimax7,a64.  (v)  2  HaL  F.  a  800.    2  Hawk.  P.  a  489. 


J  Stat  4  Jacl.  0. 1.  (•)  8  St.  Tr.  781.   4  St  Tr.  281, 466, 486. 

y)  Com.  Jour.  4,  ^  12, 18, 16, 20, 80  JniM,  1007.  (•)  2  Hal.  P.  a  310. 

'^It  is  now  settled  that  when  a  criminal  trial  runs  to  such  a  length  as  it -cannot  be 
conclnded  in  one  day,  the  court,  by  its  own  authority,  may  adjourn  till  the  next  morn- 
ing ;  but  the  jury  must  be  somewhere  kept  together,  that  they  may  have  no  conmiiuu- 
cation  but  with  each  other.    Stone's  case,  o  T.  R.  527. — Chkistiav. 
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jurors,  roereiy  at  the  discretion  of  the  court,  for  finding  their  verdict  contrair 
to  the  direction  of  the  judge,  was  arbitrary,  unconstitutional,  and  illegal,  and  is 
treated  as  such  by  Sir  Thomas  Smith  two  hundred  years  ago^  who  accounted 
<<Buch  doings  to  be  ven^  violent,  tyrannical,  and  contrary  to  the  liberty  and 
custom  of  the  realm  of  England.'X^)  For,  as  Sir  Matthew  Sale  well  ob8erves,(c) 
it  would  be  a  most  unhappy  case  for  the  judge  himself  if  the  prisoner's  fate  de- 
pended upon  his  directions:  unhappy  also  for  the  prisoner;  rbr,  if  the  judge's 
opinion  must  rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet  in  many 
instance8(rf)  where,  contrary  to  evidence,  the  jury  have  found  the  prisoner 
ffuilty,  their  verdict  hath  been  mercifully  set  aside  and  a  new  trial  granted  by 
me  court  of  king's  bench ;  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
riffht  by  attaint.  But  there  hath  yet  been  no  instance  of  granting  a  new  trial 
where  the  prisoner  was  acquitted  upon  the  first.(c)**  • 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then  forever  quit 
and  discharged  of  the  accusation,(a)  except  he  be  appealed  of  felony  within  the 
time  limited  by  law.  And  upon  such  his  acquittal,  or  discharge  for  want  of 
^prosecution,  he  shall  be  immediately  set  at  large  without  payment  of  rj^o/^o 
any  fee  to  the  gaoler.(6)  But  if  the  jury  find  him  guilty,(/)  he  is  then  ^ 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted;  which  conviction 
mav  accrue  two  ways, — either  by  his  confessing  the  offence  and  pleading  guilty, 
or  fcv  his  being  found  so  by  the  verdict  of  his  country. 

When  the  oifender  is  thus  convicted,  there  are  two  collateral  circumstances 
that  immediately  arise.  1.  On  a  conviction  (or  even  upon  an  acquittal  where 
there  was  a  reasonable  ground  to  prosecute,  and  in  fact  a  bona  fide  prosecution) 
for  any  grand  or  petit  larceny  or  other  felony,  the  reasonable  expenses  of  prose- 
cution, and  also,  if  the  prosecutor  be  poor,  a  compensation  for  his  trouble  and 
loss  of  time,  are,  by  statutes  25  Oeo.  II.  c.  36  and  IB  Geo.  III.  c.  19,  to  be 
allowed  him  out  of  the  county  stock,  if  he  petitions  the  judge  for  that  purpose; 
and  by  statute  27  Geo.  II.  c.  3,  explained  by  the  same  statute,  (18  Geo.  III.  c. 
19,)  all  persons  appearing  upon  recognizance  or  mbpoma  to  give  evidence, 
whether  any  indictment  be  preferred  or  no,  and  as  well  without  conviction  as 
with  it,  are  entitled  to  be  paid  their  charges,  with  a  further  allowance  (if  poor) 
for  tiieir  trouble  and  loss  of  time.''  2.  On  a  conviction  of  larceny  .in  particular, 
the  prosecutor  shall  have  restitution  of  his  goods,  by  virtue  of  the  statute  21 
Hen.  VIII.  c.  ll.'"    For  by  the  common  law  there  was  no  restitution  of  goods 

(•)  SodUi's  Oommonw.  L  8,  c  L  (•>•  Stat.  14  Oeo.  III.  c.  20. 

{•\  2  lUl  P.  0. 813.  (/)1n  the  Roman  republic,  when  tbe  prisoner  wm  ooa- 

if)  1  r^er.  9.   T.  Jonea,  163.    St  Tr.  z.  41HI  Tlcted  of  any  capital  offence  by  his  Jndges,  the  form  of 

{•)2  Havk.  P.  C.  442.  pronouncing   that  conTiction  was   something   peculiarty 

{•)  Tbe  cii  il  law  in  nich  case  only  dischargee  him  from     deltcate, — not  that  he  was  gnilty,  but  that  he  hnd  not  been 

CbB  same  acciser,  but  not  fh>m  the  same  accusation.  Ff.     enough  upcm  his  guard  •.—^partun  oavitm  mdetmr.**  Vestua. 

48,2,7,22.  .826. 

^  No  new  trial  can  be  granted  in  cases  of  felony  or  treason,  (Rex  vs.  Mawbey,  6  T.  R. 
638;  and  see  13  East,  416, 'n.  b. ;)  but  in  cases  of  misdemeanour  it  is  entirely  discretion- 
ary in  the  court  whether  they  will  grant  or  refuse  a  new  trial.  Id.  ibid.  A  new  trial 
omnot,  in  general,  be  granted  on  the  part  of  the  prosecutor  after  the  defendant  has  been 
acquitted,  even  though  the  verdict  appears  to  be  against  evidence.  But  it  seems  to  be 
the  better  opinion  that  where  the  verdict  was  obtained  by  the  fraud  of  the  defendant,  or 
in  consequence  of  irregularity  in  his  proceedings,  as  by  keeping  back  tbe  prosecutor's 
witnesses  or  neglecting  to  give  due  notice  of  trial,  a  new  trial  may  be  granted.  1  Chitt. 
C.  L.  657.— Chitty. 

^  These  acts  are  now  all  repealed,  and  new  provisions  on  the  same  subject  are  made, 
by  7  Geo.  IV.  c.  64.  s.  22,  et  wy.— Chittf. 

*•  Repealed,  by  7  A  8  Geo.  IV.  c.  27 ;  and,  by  7  A  8  Geo.  IV.  o.  29,  s.  67,  "  to  encourage 
the  prosecution  of  offenders,''  it  is  enacted  that  if  any  person  guilty  of  any  felony  or 
misdemeanour  under  that  act  in  stealing,  taking,  obtaining,  or  converting,  or  in  know- 
ingly receiving  any  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
shall  be  indicted  for  any  such  offence,  by  or  on  the  behalf  of  the  owner  of  the  property, 
or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the  property  shall 
be  restored  to  the  owner  or  his  representative ;  and  the  court  before  whom  anv  such 
person  shall  be  so  convicted  shall  have  power  to  award  from  time  to  time  writs  of  resti- 
tation  for  the  said  property,  or  to  order  the  restitution  thereof  in  a  summary  manner, 
provided,  that  if  it  shall  appear  before  any  award  or  order  made  that  any  valuable 
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upon  an  indictment,  because  it  is  at  the  suit  of  the  king  only;  ana  cherefore  the 
party  was  enforced  to  bring  an  appeal  of  robbery,  in  order  to  have  his  goods 
again. (^)  But,  it  being  considered  that  the  party  prosecuting  the  offender  by 
indictment  deserves  to  the  full  as  much  encouragement  as  he  who  prosecutes 
by  appeal,  this  statute  was  made,  which  enacts  that  if  any  person  be  convicted 
of  larceny  by  the  evidence  of  the  party  robbed,  he  shall  have  full  restitution 
of  his  money,  goods,  and  chattels,  or  the  value  of  them  out  of  the  offender's 
goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the  justices.  And,  the  con- 
struction of  this  act  having  been  iji  great  measure  conformable  to  the  law  of 
appeals,  it  has  therefore  in  practice  superseded  the  use  of  appeals  in  larceny. 
For  instance :  as  formerly  upon  appeals,(^)  so  now  upon  indictments  of  larceny, 
*S631  *^^®  ^^*  ^^  restitution  *shall  reach  the  goods  so  stolen,  notwithstanding 
J  the  property (i)  of  them  is  endeavoured  to  be  altered  by  sale  in  market- 
overt.(A:J  And  though  this  may  seem  somewhat  hard  upon  the  buyer,  yet  the 
rule  of  law  is  that  "  spoliatus  debet,  ante  omnia,  restitui,''  especially  when  he  has 
used  all  the  diligence  in  his  power  to  convict  the  felon.  And,  smce  the  case  is 
reduced  to  this  liard  necessity,  that  either  the  owner  or  the  buyer  must  suffer, 
the  law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious  act  by  pur- 
suing a  felon  to  condign  punishment,  to  the  right  of  the  buyer,  whose  ment  is 
only  negative,  that  he  has  been  guilty  of  no  unfair  transaction.**  And  it  is  now 
usual  for  the  court,  upon  the  conviction  of  a  felon,  to  order,  without  any  writ, 
immediate  restitution  of  such  goods  as  are  brought  into  court  to  be  made  to  the 
several  prosecutors.  Or  else,  secondly,  without  such  writ  of  restitntion,  the 
party  may  peaceably  retake  his  goods,  wherever  he  happens  to  find  them,rO 
unless  a  new  property  be  fairly  acquired  therein.  Or,  lastly,  if  the  felon  oe 
convicted  and  pardoned,  or  be  allowed  his  clergy,  the  party  robbed  may  bring 
his  action  of  trover  against  him  for  his  goods  and  recover  a  satisfaction  in 
damages.  But  such  action  lies  not  before  prosecution,  for  so  felonies  would  be 
made  up  and  healed  ;(m)  and  also  recaption  is  unlawl^l,  if  it  be  done  with 
intention  to  smother  or  compound  the  larceny,  it  then  becoming  the  heinous 
offence  of  theft-bote,  as  was  mentioned  in  a  former  chapter.(n) 

It  i9  not  uncommon  when  a  person  is  convicted  of  a  misdemeanour  which 
principally  and  more  immediately  affects  some  individual,  as  a  battery,  im- 
prisonment, or  the  like,  for  the  court  to  permit  the  defendant'  to  speak  urith  the 
♦3641  P^^^^^^^^^  *before  any  judgment  is  pronounced,  and,  if  the  prosecutor 
^  declares  himself  satisfied,  to  inflict  out  a  trivial  punishment.  This  is 
done  to  reimburse  the  prosecutor  his  expenses,  and  make  him  some  private 
amends,  without  the  trouble  and  circuity  of  a  civil  action.  But  it  surely  is  a 
dangerous  practice;  and,  though  it  may  be  intrusted  to  the  prudence  and  dis- 


(#)  8  Inst  212.  .         .  (<)  See  book  Ul.  p.  4. 

(»)  Bracton de  Cbrmft.  0. S2.  (•)!  Hal.  P.O.  648. 

^<)  See  book  iL  mm  460.  («)  See  iMge  ISL 

*)  1  Hid.  P.  C.  hH 


security  shall  have  been  bona  jfide  paid  or  discharged  by  some  person  or  body  oorporste 
liable  to  the  payment  thereof,  or,  being  a  negotiable  instrument,  shall  have  been  boM 
fjde  taken  or  received  by  transfer  or  delivery,  by  some  person  or  body  corporate,  for  t 
just  and  valuable  consideration,  without  any  notice,  or  without  any  reasonable  cause  to 
suspect,  that  the  same  had  by  any  felony  or  misdemeanour  been  stolen,  taken,  obtained, 
or  converted  as  aforesaid,  in  such  case  the  court  shall  not  award  or  order  the  restitttiion 
of  such  security. 

The  proviso  in  this  clause  seems  to  be  new;  and  the  enacting  part  of  it  makes  some 
very  important  alterations  in  the  law,  as  the  former  act  of  parliament  extended  only  to 
cases  of  prosecutions  of  thieves,  and  not  receivers,  and  did  not  include  property  lost  by 
false  pretences  or  by  other  misdemeanours. — Chittt. 

'  ^  It  should  seem  that  the  sale  in  marketovert  to  a  bona  jtde  purchasor  between  the 
original  taking  and  the  attainder  of  the  felon  does  operate  a  sort  of  conditional  change 
of  the  property,  for  the  owner  can  only  sue,  for  the  value  of  the  goods,  any  person  in  pos- 
session of  them,  at  or  after  conviction :  in  the  interval  they  are  not  the  property  of  the 
original  owner,  but  of  the  vendee ;  and  if  that  vendee  dispose  of  them  before  attainder, 
though  with  notice  of  the  felony,  he  is  not  liable.  Harwood  vb.  Smith,  2  T.  R.  750.  Nor 
tloee  the  statute  extend  to  goods  obtained  from  the  owner  merely  by  fraud  without 
larceny. — CouiaiDoi. 
MO 
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cretion  of  the  judges  in  the  superior  courts  of  record,  it  ought  never  to  be 
allows  in  local  or  inferior  jurisdictions,  sudh  as  the  quarter  sessions,  where 
prosecutions  for  assaults  are  by  this  means  too  frequently  commenced  rather 
for  private  lucre  than  for  the  great  ends  of  public  justice.  Above  all,  it  should 
never  be  suffered  where  the  testimony  of  the  prosecutor  himself  is  necessary  to 
convict  the  defendant,  fos  by  this  means  the  rules  of  evidence  are  entirely  sub- 
verted :  the  prosecutor  becomes  in  effect  ^  plaintiff,  and  yet  is  suffered  to  bear 
witness  for  himself.  Nay,  even  a  voluntary  forgiveness  by  the  party  injured 
ought  not  in  true  policy  to  intercept  the  stroke  of  justice.  "  Tnis,"  says  an 
elegant  writer,(o)  who  pleads  with  equal  strength  for  the  certainty  as  for  the 
lenity  of  punishment,  "  mav  be  an  act  of  good  nature  and  humanity,  but  it  is 
contrary  to  the  good  of  the  public.  For,  although  a  private  citizen  may  dis- 
pense with  satisiaction  for  his  private  injurv,  he  cannot  remove  the  necessity 
of  public  example.  The  right  of  punishing  belongs  not  to  any  one  individual 
in  particular,  but  to  the  society  m  general,  or  the  sovereign  who  represents 
that  society :  and  a  man  may  renounce  his  own  portion  of  this  right,  bui  he 
cannot  give  up  that  of  others.'' 


CHAPTER  XXVIIL 
OF  THE  BENEFIT  OF  CLERGY. 

*Ajbter  trial  and  conviction,  the  judgment  of  the  court  regularly  r^.9ai^ 
follows,  unless  sus]^nded  or  arrested  by  some  intervening  circumstance,  *- 
of  which  the  principal  is  the  benefit  of  clergy;  a  title  of  no  small  curiositjr  as  well 
as  use,  and  concerning  which  I  shall  therefore  inquire:  1.  Into  its  origmal,  and 
the  various  mutations  which  this  privilege  of  clergy  has  sustained.  2.  To  what 
persons  it  is  to  be  allowed  at  this  day.  3.  In  what  cases.  4.  The  consequences 
of  allowing  it. 

I.  Clergjr,  the  vrivUeaium  clericale,  or,  in  common  speech,  tJie  benefit  of  clergy, 
had  its  original  from  the  pious  regard  paid  by  Christian  jprinces  to  the  church 
in  its  infant  state,  and  the  ill  use  which  the  popish  ecclesiastics  soon  made  of 
that  pious  regard.  The  exemptions  which  fliey  granted  to  the  church  were 
principally  of  two  kinds :  1.  Exemption  of  places  consecrated  to  religious  duties 
from  criminal  arrests,  which  was  tne  foundation  of  sanctuaries.  2.  Exemption 
of  the  persons  of  clergymen  from  criminal  process  before  the  secular  judge  in  a 
few  particular  cases,  which  was  the  true  original  and  meaning  of  the  primlegium 
clericale. 

But  the  clergy,  increasing  in  wealth,  power,  honour,  number,  and  interest^ 
began  soon  to  set  up  for  themselves;  and  that  which  they  obtained  by  the 
favour  of  the  civil  government  they  now  claimed  as  their  inherent  right,  and  as 
a  *right  of  the  highest  nature,  indefeasible,  and  jure  divino,(a)  By  their  r  ♦ogg 
canons  therefore  and  constitutions  they  endeavoured  at,  ana  where  they  L 
met  with  easy  princes  obtained,  a  vast  extension  of  these  exemptions,  as  well  in 
regard  to  the  crimes  themselves,  of  which  the  list  became  quite  universal,(6)  as 
in  regard  to  the  persons  exempted,  among  whom  were  at  length  comprehended 
not*  only  every  little  subordinate  officer  belonging  to  the  church  or  clergy,  b\^t 
even  man  v  that  were  totally  laymen. 

In  England,  however,  although  the  usurpations  of  the  pope  were  very  many 
and  grievous  till  Henry  the  Eighth  entirely  exterminated  nis  supremacy,  yet 
a  total  exemption  of  the  clergy  from  secular  jurisdiction  could  never  be 
thoroughly  effected,  though  often  endeavoured  by  the  clergy  :(c)  and,  therefore, 
though  the  ancient  priviUgium  clericale  was  in  some  capital  cases,  yet  it  was  not 

(•)  Becc.  ch.  M.  (»>  See  booK  111.  pnge  08. 

(•)  Tbe  priocipul  arfumeot  upon  which  they  ftmnded  thia  («)  KoUw.  li$U. 

ezemprion  vm  that  t«xt  of  ikripture,  **  Touch  not  nune 
ABolatad,  Mid  do  my  prupbats  no  harm.**  KeUw.  181. 
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vniversaUT/f  allowed.  And  in  those  particular  cases  the  use  was  for  the  hi6ho{i 
or  ordinary  to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts  as  soon 
as  they  were  indicted:  concerning  the  allowance  of  which  demand  there  was 
for  many  years  a  great  uncertainty  ;(<f)  till  at  length  it  was  finally  settled  in 
the  reign  of  Henry  the  Sixth  that  the  prisoner  should  first  be  arraigned,  and 
might  either  then  claim  his  benefit  of  clergy,  by  way  of  declinatory  plea,  or 
after  convictiouy  by  way  of  arresting  judgment.  This  latter  way  is  most  usually 
practised,  as  it  is  more  to  the  satisfaction  of  the  court  to  have  the  crime  pre- 
viously ascertained  by  confession  or  the  verdict  of  a  jury;  and  also  it  is  more 
advantageous  to  the  prisoner  himself,  who  may  possibly  be  acquitted  and  so 
need  not  the  benefit  of  his  clergy  at  all. 

Originally  the  law  was  held  that  no  man  should  be  admitted  to  the  privile^ 
*3671  ^^^^^Sy  ^^t  ^^^^  *8  ^^^  *^®  *hahitum  et  tonsuram  clericalem.Ce)  But  m 
^  process  of  time  a  much  wider  and  more  comprehensive  criterion  was 
established;  every  one  that  could  read  (a  mark  of  great  learning  in  those  days 
of  ignorance  and  her  sister  superstition)  being  accounted  a  clerk  or  clericus,  and 
allowed  the  benefit  of  clerksnip,  though  neither  initiated  in  holy  orders  nor 
trimmed  with  the  clerical  tonsure.  But  when  learning,  by  means  of  the  in- 
vention of  printing  and  other  concurrent  causes,  began  to  be  more  generally 
disseminated  than  formerly,  and  reading  was  no  longer  a  competent  proof  of 
clerkship  or  being  in  holy  orders,  it  was  found  that  as  many  laymen  as  divines 
were  admitted  to  the  privUegium  clericcde;  and  therefore,  by  statute  4  Hen.  VII. 
c.  13,  a  distinction  was  once  more  drawn  between  mere  lay  scholars,  and  clerks 
that  were  really  in  orders.  And  though  it  was  thought  reasonable  still  to  miti- 
gate the  severity  of  the  law  with  regard  to  the  former,  yet  they  were  not  put 
upon  the  same  iooting  with  actual  clergy,  being  subjected  to  a  slight  degree  of 
punishment,  and  not  allowed  to  claim  the  clerical  privilege  more  than  once. 
Accordingly,  the  statute  directs  that  no  person  once  admitted  to  the  benefit  of 
clergy  shall  be  admitted  thereto  a  second  time  unless  he  produces  his  orders: 
and,  m  order  to  distinguish  their  persons,  all  laymen  who  are  allow  ed  this  privi- 
lege shall  be  burned  with  a  hot  iron  in  the  brawn  of  the  left  thumb.  This  dis- 
tinction between  learned  laymen  and  real  clerks  in  orders  was  abolished  for  a 
time  by  the  statutes  28  Hen.  VIII.  c.  1  and  32  Hen.  VIII.  c.  3 ;  but  it  is  held(«) 
to  have  been  virtually  restored  by  statute  1  Edw.  VI.  c.  12,  which  statute  also 
enacts  that  lords  of  parliament  and  peers  of  the  realm,  having  place  and  voice 
in  parliament,  may  have  the  benefit  of  their  peerage,  equivalent  to  that  of  clergy, 
for  the  first  offence,  (although  they  cannot  read,  and  without  being  burned  in 
the  hand,)  for  all  offences  then  clergyable  to  commoners,  and  also  for  the 
crimes  of  house-breaking,  highway-robbery,  horse-stealing,  and  robbing  of 
churches.* 

♦3681        *Aft©r  this  burning,  the  laity,  and,  before  it,  the  real  clergy,  were  dis- 

^    charged  from  the  sentence  of  the  law  in  the  king's  court,  and  delivered 

over  to  the  ordinary,  to  be  dealt  with  according  to  the  ecclesiastical  canons. 

Whereupon  the  ordinaiy,  not  satisfied  with  the  proofs  adduced  in  the  profiuie 

(«)2HnLP.a377.  (•)  Hob.  2M.    8HaLP.aa76. 

(«}  Ibid.  372.    M.  Piula,  A.i>.  1260.    See  book  L  iMge  34. 

*  Upon  the  conviction  of  the  dachess  of  Kingston  for  bigamy,  it  was  argued  by  the 
attorney-general  Thurlow  that  peeresses  were  not  entitled,  by  1  Eaw.  VI.  c.  12,  like  peer*, 
to  the  privilege  of  peerage ;  but  it  was  the  unanimous  opinion  of  the  judges  that  t 
oeeress  convicted  of  a  clergyable  felony  ought  to  be  immediately  discharged  without 
being  burned  in  the  hand,  or  without  being  liable  to  any  imprisonment.  II  H.  St.  Tr. 
264.  If  the  duchess  had  been  admitted,  like  a  commoner,  only  to  the  benefit  of  cleigy, 
burning  in  the  hand  at  that  time  could  not  have  been  dispensed  with.  The  argument 
was  that  the  privilege  of  peerage  was  only  an  extension  of  the  benefit  of  clergy,  and 
therefore  granted  only  to  those  who  were  or  might  be  entitled  to  that  benefit;  but  as  no 
female — peeress  or  commoner — at  that  time  was  entitled  to  the  benefit  of  felergy,  so'it 
was  not  the  int-ention  of  the  legislature  to  grant  to  any  female  the  privilege  of  peerage. 
And  in  my  opinion  the  argument  of  the  attorney-general  is  much  more  convincing  and 
BCpCibfactory,  as  a  legal  demonstration,  than  the  arguments  of  the  counsel  on  the  other 
ride,  or  the  reaaons  stated  for  the  opinions  of  the  judges. — Chittt. 
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secular  court,  set  himself  formally  to  work  to  make  a  purgation  of  the  offender 
oy  a  new  canonical  trial;  although  he  had  been  previously  convicted  by  hiB 
country,  or  perhaps  by  his  own  confe8sion.(/)  This  trial  was  held  before  the 
bifthop  in  person  or  his  deputy;  and  by  a  jury  of  twelve  clerks:  and  there,  first, 
the  party  himself  was  required  to  make  oath  of  his  own  innocence;  next,  there 
was  to  be  the  oath  of  twelve  compurgators,  who  swore  they  believed  he  spoke 
the  truth;  then  witnesses  were  to  be  examined  upon  oath,  but  on  behalf  of  the 
prisoner  only;  and  lastly,  the  jury  were  to  bring  in  their  verdict  upon  oath, 
which  usually  acquitted  the  prisoner;  otherwise,  if  a  clerk,  he  was  degraded  or 
put  to  penance.(^)  A  learned  judge,  in  the  beginning  of  the  last  century,(A) 
remarks  with  much  indignation  the  vast  complication  of  perjury  and  suborna- 
tion of  perinry  in  this  solemn  farce  of  a  mock  trial;  the  witnesses,  the  compur- 
gators, and  the  jury  being  all  of  them  partakers  in  the  guilt:  the  delinquent 
party  also,  though  convicted  before  on  the  clearest  eviocnce,  and  conscious  of 
his  own  offence,  yet  was  permitted  and  almost  compelled  to  swear  himself  not 
guilty :  nor  was  the  good  bishop  himself,  under  whose  countenance  this  scene 
of  wickedness  was  daily  transacted,  by  any  means  exempt  from  a  share  of  it. 
And  yet  by  this  purgation  the  party  was  restored  to  his  c^dit,  his  liberty,  his 
lands,  and  his  capacity  for  purc^iasing  afresh,  and  was  entirely  made  a  new  and 
an  innocent  man. 

This  scandalous  prostitution  of  oaths  and  the  forms  of  justice,  in  the  almost 
^nBtant  acquittal  of  felonious  clerks  by  purgation,  was  the  occasion  that,  upon 
very  heinous  and  ^notorious  circumstances  of  guilt,  the  temporal  courts  r*Qi^ 
would  not  trust  the  ordinary  with  the  trial  of  the  offender,  but  delivered  ^ 
over  to  him  the  convicted  clerk,  absque  purgatione  facienda :  in  which  situation 
the  cler](  convict  could  not  make  purgation,  but  was  to  continue  in  prison 
during  life,  and  was  incapable  of  acquiring  any  personal  property  or  receiving 
the  prt)fits  of  his  lands,  unless  the  king  should  please  to  pardon  him.  Both  these 
courses  wore  in  some  degree  exceptionable;  the  latter  being  perhaps  too  rigid, 
as  the  former  was  productive  of  the  most  abandoned  perjury.  As,  therefore, 
these  mock  trials  took  their  rise  from  factious  and  popish  tenets,  tending  to  ex- 
empt one  part  of  the  nation  from  the  general  municipal  law,  it  became  high 
time,  when  the  reformation  was  thoroughly  established,  to  abolish  so  train  and 
in^iouB  a  ceremony. 

Accordingly,  the  statute  of  18  Eliz.  c.  7  enacts  that,  for  the  avoiding  of  such 
perjuries  and  abuses,  after  the  offender  has  been  allowed  his  clergy,  he  shall  not 
be  delivered  to  the  ordinary  as  formerly;  but,  upon  such  allowance  and  burning 
in  the  hand,  he  shall  forthwith  be  enlarged  and  delivered  out  of  prison;  with 
proviso  that  the  judge  may,  if  he  thinks  fit,  continue  the  offender  in  gaol  for  any 
time  not  exceeding  a  year.  And  thus  the  law  continued  for  above  a  century 
unaltered,  except  only  that  the  statute  of  21  Jac.  I.  c.  6  allowed  that  women 
convicted  of  simple  larcenies  under  the  value  of  ten  shillings  should  (not  pro- 
perly have  the  benefit  of  clergy,  for  they  were  not  called  upon  to  read ;  but)  be 
burned  in  the  hand  and  whipped,'  stocked,  or  imprisoned  for  anv  time  not  ex- 
ceeding a  year.  And  a  similar  indulgence,  by  the  statutes  B  &  4  W.  and  K.  o. 
9,  and  4  &  5  W.  and  M.  c.  24,  was  extended  to  women  guilty  of  anv  clergyable 
felony  whatsoever;  who  were  allowed  once  to  claim  the  benefit  of  the  8tatiU€f 
in  like  manner  as  men  might  claim  the  benefit  of  clergy,  and  to  be  discharged 
upon  being  burned  in  the  hand,  and  imprisoned  for  i^ny  time  not  exceeding  a  year. 
The  punishment  of  burning  in  the  hand,  being  found  ineffectual,  was  ^also  r- ^njQ 
changed,  by  statute  10  &  11  W.  III.  c.  23,  into  burning  in  the  most  viisible  ■- 
part  of  the  left  cheek  nearest  the  nose;  but,  such  an  indelible  stigma  being  found 
t)y  experience  to  render  offenders  desperate,  this  provision  was  repealed  about 
seven  years  afterwards,  by  statute  5  Anne,  c.  6,  and  till  that  period  all  women, 
ttll  peers  of  parliament,  and  peeresses,  and  all  male  commoners  who  could  read, 
were  discharged  in  all  clergyable  felonies;  the  males  absolutely,  if  clerks  in 

(OSt»iuu>CP.C.188,b.  (P)8P.Wiii8.447.    Hob.380L  (»)Hob.»L 

*  Whipping  of  women  is  abolished,  by  1  Geo.  lY.  c.  57.— Cdittt. 
VoL.II.-«a  »W 
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ordors:  and  other  commoners,  both  male  and  female,  npon  bianding;  and  peen 
and  peei esses  without  branding  for  the  first  offence;  yet  all  liable,  (excepting 
peers  and  peeresses,)  if  the  judge  saw  occasion,  to  imprisonment  not  exceeding 
a  year.  And  those  men  who  rould  not  read,  if  under  the  degree  of  peerage, 
were  hanged. 

Afterwards,  indeed,  it  was  considered  that  education  and  learning  were  no 
extenuations  of  guilt,  but  quite  the  reverse;  and  that,  if  the  punishment  of  death 
for  simple  felony  was  too  severe  for  those  who  had  been  liberally  instructed,  it 
WSLB,  a  fortiori,  too  severe  for  the  ignorant  also.  And  thereupon,  by  the  same 
statute,  5  Anne,  c.  6,  it  was  enacted  that  the  benefit  of  clergy  snould  be  mnted 
to  all  those  who  were  entitled  to  ask  it,  without  requiring  them  to  read  oy  way 
of  conditional  merit.'  And  experience  having  shown  that  so  very  universal  a 
lenity  was  frequently  inconvenient,  and  an  encouragement  to  commit  the  lower 
degrees  of  felony,  and  that,  though  capital  punishments  were  too  rigorous  for 
these  inferior  offences,  yet  no  punishment  at  all  (or  next  to  none)  was  as  much 
too  gentle,  it  was  further  enacted,  by  the  same  statute,  that  when  any  person  is 
convicted  of  any  theft  or  larceny,  and  burned  in  the  hand  for  the  same,  according 
to  the  antient  law,  he  shall  also,  at  the  discretion  of  the  judge,  be  committed  to 
the  house  of  correction  or  public  workhouse,  to  be  there  kept  to  hard  labour  for 
any  time  not  less  than  six  months  and  not  exceeding  two  years;  with  a  power 
of  inflicting  a  double  confinement  in  case  of  the  party's  escape  from  the  firtt. 
And  it  was  also  enacted,  by  the  statutes  4  Geo.  I.  c.  II,  and  6  Geo.  I.  c.  23,  that 
*371 1  ^^®^  ^^y  P<5rso^  shall  be  convicted  of  any  larceny,  *either  grand  or 
^  petit,  or  any  felonious  stealing  or  taking  of  money,  or  goods  and  cha^ 
tels,  either  from  the  person  or  the  house  of  any  other,  or  in  any  other  manner, 
and  who  by  the  law  shall  be  entitled  to  the  benefit  of  clergy,  and  liable  only  to 
the  penalties  of  burning  in  the  hand  or  whipping,  the  court,  in  their  discretion, 
instead  of  such  burning  in  the  hand  or  whipping,  may  direct  such  offenders  to 
be  transported  to  America  (or,  by  the  statute  19  Geo.  III.  c.  74,  to  any  other 
pai*ts  be;^ond  the  seas)  for  seven  years ;  and  if  they  return,  or  are  seen  at  large 
m  this  kingdom,  within  that  time,  it  shall  be  felony  without  benefit  of  clergj. 
And  by  the  subsequent  statutes,  16  Geo.  II.  c.  15,  and  8  Geo.  III.  c.  15,  ma^j 
wise  provisions  are  made  for  the  more  speedy  &nd  effectual  execution  of  the  laws 
relating  to  transportation,  and  the  conviction  of  such  as  transgress  them.  But 
now,  by  the  statute  19  Geo.  III.  c.  74,  all  offenders  liable  to  transportation  may 
in  lieu  thereof,  at  the  discretion  of  the  judges,  be  employed,  if  males,  [except  in 
the  case  of  petty  larceny,]  in  hard  labour  for  the  benefit  of  some  public  naviga- 
tion; or,  whether  males  or  females,  may  in  all  cases  be  confined  to  hard  labour 
in  certain  penitentiary  houses,  to  be  erected  by  virtue  of  the  said  act,  for  the 
several  terms  therein  specified,  but  in  no  case  exceeding  seven  years;  with  a 
power  of  subsequent  mitigation,  and  even  of  reward,  in  case  of  their  good  be- 
naviour.  But  if  they  escape  and  are  retaken,  for  the  first  time  an  addition  of 
three  years  is  made  to  the  term  of  their  confinement;  and  a  second  escape  is 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiary  houses,  the  principal  objects  have 
been,  by  sobriety,  cleanliness,  and  medical  assistance,  by  a  regular  series  of  lar 
hour,  by  solitary  confinement  during  the  intervals  of  work,  and  by  due  religious 
instruction,  to  preserve  and  amend  the  health  of  the  unhappy  offenders,  to  inure 
Ihem  to  habits  of  industry,  to  guard  them  from  pernicious  company,  to  accustom 

'  The  statute  enacts  that,  if  a  person  convicted  of  a  clergyable  offence  shaB  pray  thi 
benefit  of  this  act,  he  shall  not  be  required  to  read,  but  shall  be  taken  to  be,  and  punished 
as,  a  clerk  convict.  Hence  persons  convicted  of  manslaughters,  bigamies,  and  simple 
grand  larcenies,  &c.  are  still  asked  what  they  have  to  say  why  judgment  of  death  should 
not  be  pronounced  upon  them.  And  they  are  then  told  to  kneel  down  and  pray  the 
benefit  of  the  statute.  It  would  perhaps  have  been  more  consistent  with  the  dignity  of 
a  court  of  justice  to  have  gi*anted  the  benefit  of  clergy  without  requiring  an  unncce»ary 
form,  the  meaning  of  which  very  few  comprehend.  And  if  the  prisoner  should  oUti 
nately  refuse  to  pray  the  benefit  of  the  statute,  it  seems  to  be  an  unavoidable  conse* 
qut^noe  that  the  judge  must  pronounce  sentence  of  death  upon  him.— <]fHiTTT. 
M4 
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them  to  serious  reflection,  and  to  teach  them  both  the  principles  and  practice 
of  every  Christian  and  moral  duty.  And  if  the  whole  of  this  plan  be  properly 
executed,  and  its  defects  be  timely  supplied,  there  is  reason  to  hope  that  such  a 
reformation  may  be  *eflfected  in  the  lower  classes  of  mankind,  and  such  ^  ^n-ja 
a  gradual  scale  of  punishment  be  affixed  to  all  gradations  of  guilt,  as  ^ 
may  in  time  supersede  the  necessity  of  capital  punishment  except  for  very  atro- 
cious crimes. 

It  is  also  enacted  by  the  same  statute,  19  Geo.  III.  c.  74,  that,  instead  of  burn- 
ing in  the  hand,  ^which  was  sometimes  too  slight  and  sometimes  too  disgraceful 
a  punishment,)  tne  court  in  all  clergyable  felonies  may  impose  a  pecuniary  fine, 
or  (except  in  the  case  of  manslaughter)  may  order  the  offender  to  be  once  or 
oflener,  out  not  more  than  thrice,  either  publicly  or  privately  whipped ;  such 
private  whipping  (to  prevent  collusion  or  abuse)  to  be  inflicted  in  the  presence 
of  two  witnesses,  and,  in  case  of  female  offenders,  in  the  presence  of  females 
only.  Which  fine  or  whipping  shall  have  the  same  consequences  as  burning  in 
the  hand;  and  the  offender  so  fined  or  whipped  shall  be  equally  liable  to  a  sub- 
sequent detainer  or  imprisonment. 

In  this  state  does  the  benefit  of  clergy. at  present  stand;  very  considerably 
different  from  its  original  institution :  the  wisdom  of  the  English  legislature 
having,  in  the  course  of  a  long  and  laborious  process,  extracted,  by  a  noble 
alchemy,  rich  medicines  out  of  poisonous  in^edients,  and  converted,  by  gradual 
mutations,  what  was  at  first  an  unreasonable  exemption  of  particular  popish 
ecclesiastics  into  a  merciful  mitigation  of  the  general  law  with  respect  to  capital 
punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of  igno- 
rance and  superstition  that  monster  in  true  policy  may  for  a  while  subsist,  of  a 
body  of  men  residing  in  the  bowels  of  a  state  and  yet  independent  of  its  laws; 
yet,  when  learning  and  rational  religion  have  a  little  enlightened  men's  minds, 
society  can  no  longer  endure  an  absurdity  so  gross  as  must  destroy  its  very 
fundamentals.  For,  by  the  original  contract  of  government,  the  price  of  pro- 
tection by  the  united  force  of  individuals  is  that  of  obedience  to  *the  r^ono 
united  will  of  the  community.  Thia  united  will  is  declared  in  the  laws  *- 
of  the  land;  and  that  united  force  ia  exerted  in  their  due  and  universal  exe- 
cution. 

II.  I  am  next  to  inquire  to  what  persons  the  benefit  of  clergy  is  to  be  allowed 
at  this  day ;  and  this  must  be  chiefly  collected  from  what  hasbeen  observed  in 
the  preceding  article.  For,  upon  the  whole,  we  may  pronounce  that  all  clerks 
in  orders  are,  without  any  branding,  and  of  course  without  any  transportation, 
fine,  or  whipping,  ^for  those  are  only  substituted  in  lieu  of  the  other,)  to  be  ad- 
mitted to  this  privilege  and  immediately  discharged;  and  this  as  often  as  they 
offend.(t)  Again,  all  lords  of  parliament  and  peers  of  the  realm  having  place 
and  voice  in  parliament,  by  the  statute  1  Bdw.  VI.  c.  12,  (which  is  likewise  held 
to  extend  to  peere6ses,)(/:)  shall  be  discharged  in  all  clergyable  and  other  felo- 
nies provided  for  by  the  act,  without  any  burning  in  the  hand  or  imprisonment, 
or  otner  punishment  substituted  in  its  stead,  in  tne  same  manner  as  real  clerks 
convict;  out  this  is  only  for  the  first  offence.  Lastly,  all  the  commons  of  the 
realm  not  in  orders,  whether  male  or  female,  shall  for  the  first  offence  be  dis- 
charged of  the  capital  punishment  of  felonies  within  the  benefit  of  clergy,  upon 
being  burned  in  the  hand,  whipped,  or  fined,  or  suffering  a  discretionaiy  imprison- 
ment in  the  common  gaol,  the  house  of  correction,  one  of  the  penitentiary  houses, 
or  in  the  places  of  labour  for  the  benefit  of  some  navigation ;  or,  in  case  of  lar- 
ceny, upon  being  transported  for  seven  years,  if  the  court  shall  think  proper 
It  hath  been  said  that  Jews,  and  other  infidels  and  heretics,  were  not*capable 
of  the  benefit  of  clergy  till  after  the  statute  5  Anne,  c.  6,  as  being  under  a  legal 
incapacity  for  orders.(0  But  I  much  question  whether  this  was  ever  ruled  for 
law  since  the  reintroduction  of  the  Jews  into  England  in  the  time  of  Oliver 

(«)2HaLP.C.876.  <t)  2  Hal.  P.  C.  S78.    2  Hawk.  P.  a  388.    Port.  806 

(*)  Diich«M  of  Klngirton*a  case  in  Parliament,  April  02, 
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*H741  Ci^^^^l^'  ^^^1  ^^  ^^^^  were  the  case,  the  Jews  are  *Btill  in  the  8iid« 
-'  predicament,  which  every  day's  experience  will  contradict:  the  statute 
of  queen  Anne  having  certainly  made  no  alteration  in  this  respect;  it  only  dis- 
pensing with  the  necessity  of  reading  in  those  persons  who,  in  case  they  conk) 
read,  were  before  the  act  entitled  to  the  benefit  of  their  clergy. 

III.  The  third  point  to  be  considered  is,  for  what  crimes  the  prirnJegium  dericalt 
or  benefit  of  clergy  is  to  be  allowed.  And  it  is  to  be  observed  that  neither  in 
ni^h  treason,  nor  in  petit  larceny,  nor  in  any  mere  misdemeanours,  it  wu 
indulged  at  the  common  law;  and  therefore  we  may  lay  it  down  for  a  rule  that 
it  was  allowable  only  in  petit  treason  and  capital  felonies,  which  for  the  meet 
part  became  legally  entitled  to  this  indolgence  by  the  statute  de  clerOf  25  Edw. 
III.  St.  3,  c.  4,  which  pr6vides  that  clerks  convict  for  treasons  or  felonies,  touch- 
ing other  persons  than  the  king  himself  or  his  royal  majesty,  shall  have  the 
privilege  of  holy  church.  But  yet  it  was  not  allowable  in  all  felonies  what- 
soever; for  in  some  it  was  denied  even  by  the  common  law, — viz.,  insidiatio 
viarunif  or  lying  in  wait  for  one  on  the  highway;  depopvlatio  CLgrorum,  or  de- 
stroying and  ravaging  a  country  ;(m).  and  combustio  damorum,  or  arson, — ^that  is, 
the  burning  of  houses  :(n)  all  which  are  a  kind  of  hostile  acts,  and  in  some 
degree  border  upon  treason.  And,  further,  all  these  identical  crimes,  together 
with  petit  treason,  and  very  many  other  acts  of  felonv,  are  ousted  of  clergy  bj 
particular  acts  of  parliament,  winch  have  in  general  been  mentioned  under  the 
particular  offences  to  which  they  belong,  ana  therefore  need  not  be  here  reca- 
pitulated. Upon  all  which  statutes  for  excluding  clergy  I  shall  only  observe 
that  they  are  nothing  else  but  the  restoring  of  the  law  to  the  same  rigour  of 
capital  punishment  in  the  first  offence  that  is  exerted  before  the  privUtgium 
dmcale  was  at  all  indulged,  and  which  it  still  exerts  upon  a  second  offence  in 
almost  all  kinds  of  felonies,  unless  committed  by  clerks  actually  in  orders.  Bat 
BO  tender  is  the  law  of  inflicting  capital  punishment  in  the  first  instance  for  any 
inferior  felony,  that  notwithstanding  by  the  marine  law,  as  declared  in  statute 
^^..g..  28  Hen.  YIII.  c.  15,  the  benefit  of  clergy  is  not  allowed  in  '^"^'any  case 
^  whatsoever;  yet,  when  offences  are  committed  within  the  admiraltj- 
jurisdiction  which  would  be  clergyable  if  committed  by  land,  the  constant 
oourse  is  to  acquit  and  discharge  the  prisoner.(o)^  And,  to  conclude  tliis  bead 
of  inquiry,  we  may  observe  the  following  rules : — I.  That  in  all  felonies,  whether 
new-created  or  by  common  law,  clergy  is  now  allowable,  unless  taken  away  bj 
Express  words  of  an  act  of  par]iament.(p)  2.  That  where  clergy  is  taken  away 
from  the  principal,  it  is  not  of  course  taken  away  from  the  accessory,  unless  he 
be  also  particularly  included,  in  the  words  of  the  statute.(9)  3.  That  when  the 
benefit  of  clergy  is  taken  away  from  the  offence^  (as  in  case  of  murder,  buggeiy, 
robbery,  rape,  and  burglary,)  a  principal  in  the  second  degree  being  present, 
aidiuj^  and  abetting  the  crime,  is  as  well  excluded  from  his  clergy  as  he  that  is 
principal  in  the  first  degree :  but,  4.  That  where  it  is  only  taken  away  from  the 
person  committing  the  o^nce,  (as  in  the  case  of  stabbing,  or  committing  larceny 
m  a  dwelling-house,  or  privately  from  the  person,)  his  aider  and  abettors  are 
not  excluded,  through  the  tenderness  of  the  law,  which  hath  determined  tUt 
such  statutes  shall  be  taken  literally.(r) 

lY.  Lastly,  we  are  to  inquire  what  the  consequences  are  to  the  party  of 
allowing  him  this  benefit  of  clergy.  I  speak  not  of  the  branding,  fine,  whip- 
ping, imprisonment,  or  transportation,  which  are  rather  concomitant  conditions 
than  consequences  of  receiving  this  indulgence.  The  consequences  are  sach  as 
affect  his  present  interest  and  future  credit  and  capacity,  as  havinff  been  once  a 
felon,  but  now  purged  from  that  guilt  by  the  privilege  of  clergy,  which  operates 
as  a  kind  of  statute  pardon. 


(•)9  H«].  P.  C.  831  »)  2  Hal.  P.  C  880. 

(•)  1  Hal.  P.  C.  840.  (ff)  a  Hawk.  P.  a  848. 

(•)Hoor.76e.    VmLtn,  M  1  BaI.  P.  a  A2ft.    J 


fftet356»88r. 


*  But  now,  by  39  Oeo.  III.  o.  37,  offenoee  committed  on  the  high  seas  are  to  be  ood' 
tidered  and  treated  in  the  same  manner  as  if  committed  on  shore;  and  see  the  43  Gea 
IIL  o.  113,  8.  6 ;  56  Oeo.  HI.  a  27,  a.  3.--Caimr. 
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And  we  may  observe,  1.  That  by  this  conviction  he  forfeits  all  his  goods  to 
the  king,  which,  being  once  vested  in  the  crown,  shall  not  afterwards  be 
restored  to  the  offender.(«)  **2.  That  after  conviction,  and  till  he  r**Q74 
receives  the  judgment  of  the  law,  by  branding,  or  some  of  its  substi-  »■ 
tatee,  or  else  is  pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a  felon, 
and  subject  to  all  the  disabilities  and  other  incidents  of  a  felon.(f)  3.  That 
after  burning,  or  its  substitute,  or  pardon,  he  is  discharged  forever  of  that  and 
all  other  felonies  before  committed  within  the  benefit  of  clergy,  but  not  of 
felonies  from  which  such  benefit  is  excluded :  and  this  by  statutes  8  Eliz.  c.  4 
and  18  Bliz.  c,  7.  4.  That  by  burning,  or  its  substitute,  or  the  pardon  of  it,  he 
is  restored  to  all  capacities  and  credits,  and  the  possession  of  his  lands,  as  if  he 
had  never,  been  convlcted.(u)  5.  That  what  is  said  with  regard  to  the  advan- 
tages of  commoners  and  laymen  subsequently  to  the  burning  in  the  hand  is 
equally  applicable  to  all  peers  and  clergymen,  although  never  branded  at  all,  or 
subjected  to  other  punishment  in  its  stead.  For  they  have  the  same  privileges 
without  any  burning,  or  any  substitute  for  it,  which  others  are  entitled  to  after 


CHAPTER  XXIX. 

OF  JUDGMENT  AND  ITS  CONSEQUENCES. 

*We  are  now  to  consider  the  next  sta^e  of  criminal  prosecution,  aftei  t-m'jk 
trial  and  conviction  are  past,  in  such  crimes  and  misdemeanours  as  are  L  ^'^ 
either  too  high  or  too  low  to  be  included  within  the  benefit  of  clergy,  which  is 
that  of  judgment.  For  when,  upon  a  capital  charge,  the  jury  have  brought  in 
their  verdict  guilty,  in  the  presence  of  the  prisoner,  he  is,  either  immediately,  or 
at  a  convenient  time  soon  after,  asked  by  the  court  if  he  has  any  thin^  to  offer 
why  judgment  should  not  be  awarded  against  him.  And  in  case  the  defendant 
be  found  guilty  of  a  misdemeanour,  (the  trial  of  which  may,  and  does  usually, 
hapx>en  in  his  absence,  after  he  has  once  appeared,)  a  capias  is  awarded  und 
issned  to  bring  him  in  to  deceive  his  judgment;  and,  if  he  absconds,  he  may  be 
prosecuted  even  to  outlawry.    But  whenever  he  appears  in  person,  upon  either 

(«)  2  HaL  p.  0. 888.  (•}  2  Hal.  P.  C.  380.    5  Rep.  110. 

(C)  3  P.  Wuu.  487.  («•>  2  H«L  P.  C.  880, 300. 

^  The  various  Btatutee  mentioned  in  the  course  of  this  chapter,  as  relating  to  benefit  of 
clergy,  have  been  either  expressly  repealed,  or  rendered  inoperative,  by  the  passing  of 
the  recent  statute  7  &  8  Geo.  IV.  c.  28 ;  sect.  6  of  which  enacts  that  benefit  of  cler^  with 
respect  to  persons  convicted  of  felony  shall  be  abolished,  but  that  nothing  therem  con- 
tained shall  prevent  the  joinder  in  any  indictment  of  any  counts  which  might  have  been 
joined  before  the  passing  of  the  act. 

Section  7  of  the  same  statute  enacts  that  no  person  convicted  of  felony  shall  suffer 
death,  unless  it  be  for  some  felony  which,  was  excluded  from  the  benefit  of  clergy  before 
or  on  the  first  day  of  the  (then)  present  session  of  parliament,  or  which  has  been  or  shaL 
be  made  punishable  with  death  by  some  statute  passed  after  that  day. 

The  6  ueo.  IV.  o.  25,  entitled  *>  An  act  for  denning  the  rights  of  capital  convicts  who 
receive  pardon,  and  of  convicts  after  having  been  punishea  for  clergyable  felonies,  for 
placing  clerks  in  orders  on  the  same  footing  with  other  persons  as  to  felonies,  and  for 
timiting  the  effect  of  the  benefit  of  clergy,"  had  previously  enacted,  b}r  section  1,  that  in 
case  of  free  pardons  the  prisoner's  discharge,  and  in  case  of  conditional  pardons  the 
performance  of  the  condition,  should  have  the  effect  of  a  pardon  under  the  great  seal ; 
by  section  2,  that  offenders  convicted  of  clergyable  felonies  enduring  the  punishment 
a4judged,  such  punishment  should  have  the  effect  of  burning  in  the  hand ;  by  section 
3,  that  clerks  should  be  liable  to  punishment  as  if  not  in  orders ;  and,  by  section  4,  that 
the  allowance  of  the  benefit  of  clergy  to  any  person  who  should,  after  the  passing  of  that 
act  he  convicted  of  any  felony,  should  not  render  the  person  to  whom  such  benefit  was 
allowed  dispunishable  for  any  other  felony  by  him  or  her  committed  before  the  time  of 
«uch  allowance,  anv  law,  custom,  or  usage  to  the  contrary  notwithstanding.— 4I^ittt. 
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a  capital  or  inferior  conviction,  he  may  at  this  period,  as  well  as  at  his  arraign* 
ment,  offer  any  exceptions  to  the  indictment  in  arrest  or  stay  of  judgment;  a» 
for  want  of  sufficient  certainty  in  setting  forth  either  the  person,  the  time,  the 
place,  or  the  offence.  And  if  the  objections  be  valid,  the  whole  proceedings  shall 
be  set  aside;  but  the  party  may  be  indicted  again. (a)  And  we  may  take  notice, 
1.  That  none  of  the  statutes  of  jeofailSj(b)  for  amendment  of  errors,  extend  to 
indictments  or  proceedings  in  criminal  cases;  and  therefore  a  defective  indict- 
ment is  not  aided  by  a  verdict,  as  defective  pleadings  in  civil  cases  are.  2.  That 
*3761  ^"  favour  of  life  great  strictness  has  at  all  times  been  observed  in  *eve!7 
J  point  of  an  indictment.  Sir  Matthew  Hale  indeed  complains  "that  this 
strictness  is  grown  to  be  a  blemish  and  inconvenience  in  the  law  and  the  admi- 
nistration thereof;  for  that  more  offenders  escape  by  the  over-easy  ear  given  to 
exceptions  in  indictments  than  by  their  own  innocence."(^)  -A.nd  yet  no  man 
was  more  tender  of  life  than  this  truly  excellent  judge.* 

A  pardon  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of  judgment, 
and  it  has  the  same  advantage  when  pleaded  here  as  when  pleaded  upon  arraign- 
ment, viz:  the  saving  the  attainder,  and  of  course  the  corruption  of  blood; 
which  nothing  can  restore  but  parliament,  when  a  pardon  is  not  pleaded  till 
after  sentence.  And  certainly,  upon  all  accounts,  when  a  man  hath  obtained  a 
pardon  he  is  in  the  right  to  plead  it  as  soon  as  possible. 

Praying  the  benefit  of  clergy  may  also  be  ranked  among  the  motions  in  arrest 
of  judgment;  of  which  we  spoke  largely  in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  must  pronounce  that  judgment  which  the 
law  hath  annexed  to  the  crime^  and  which  hath  been  constantly  mentioned,  to- 
gether with  the  crime  itself,  in  some  or  other  of  the  former  chapters.  Of  these 
some  are  capital,  which  extend  to  the  life  of  the  offender,  and  consist  generally 
in  being  hanged  by  the  neck  till  dead ;  though  in  very  atrocious  crimes,  other 
circumstances  of  terror,  pain,  or  disgrace  are  superadded;  as,  in  treasons  of  all 
kinds,  being  drawn  or  dragged  to  the  place  of  execution;  in  high  treason  af- 
fecting the  king's  person  or  government,  embowelling  alive,  beheading,  and 
quartering;  and  in  murder,  a  public  dissection.  And,  in  case  of  any  treason 
committed  by  a  female,  the  judgment  is  to  be  burned  alive.  But  the  humanity 
of  the  English  nation  has  authorized,  by  a  tacit  consent,  an  almost  general  miti- 
gation of  such  parts  of  these  judgments  as  savour  of  torture  or  cruelty;  a 
*3771  ^^^^S®  ^^  hurdle  beiM^  » usually  allowed  to  6uch  traitors  as  are  con- 
J  demned  to  be  dra^vn ;  and  there  being  very  few  instances  (and  those 
accidental  or  by  negligence)  of  any  person^s  being  embowelled  or  burned  till 
previously  depi-ived  of  sensation  by  strangling.  Some  punishments  consist  in 
exile  or  banishment,  by  abjuration  of  the  realm,  or  transportation;  others  in  loss 
of  liberty,  by  perpetual  or  temporary  imprisonment.  Some  extend  to  confisca- 
tion, by  forfeiture  of  lands,  or  movables,  or  both,  or  of  the  profits  of  lands  for 

(«)  4  Rep.  46.  (>}  See  book  lU.  page  407.  (•)  2  Hal.  P.  a  108. 

^  The  law  upon  this  subject  has  been  materially  altered  by  the  statute  7  Geo.  TV. 
0.  64,  8.  20,  and  by  sect.  21  of  the  same  statute,  which  enacts  that  no  judgment 
after  verdict  upon  any  indictment  or  information  of  any  felony  or  misdemeanour 
f»liall  be' stayed  or  reversed  for  want  of  a  mniUter;  nor  by  reason  that  the  jury- 
])roces6  has  been  awarded  to  a  wrong  officer  upon  an  insufficient  suggestioD;  nor 
tor  any  misnomer  or  misdescription  of  the  officer  returning  such  process,  or  of  any 
of  the  jurors;  nor  because  any  person  has  served  upon  the  jury  who  has  not  been 
returned  as  a  juror  by  the  sheriff  or  other  officer;  and  that  where  the  offence  charged 
has  been  created  by  any  statute,  or  subjected  to  a  greater  degree  of  punishment,  or 
excluded  from  the  benefit  of  clergy  by  any  statute,  the  indictment  or  information  shallf 
after  verdict,  be  held  sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if 
it  describe  the  offence  in  the  words  of  the  statute. — Chittt. 

Many  of  the  grounds  of  objections  enumerated  in  this  statute  have  been,  moreorer, 
by  subsequent  provisions,  either  wholly  removed,  by  rendering  the  averments  either 
wholly  unnecessary,  (14  A  15  Vict.  c.  100,)  by  allowing  amendments  at  the  trial,  (11  A  12 
Vict.  c.  46,  12  &  13  Vict,  c.  45,  14  &  15  Vict.  c.  100,)  or  by  requiring  all  oyections  for 
formal  defects  apparent  on  the  face  of  an  indictment  to  be  taken  before  the  jury  tfs 
•worn.    14  &  16  Vict.  c.  100.— Stewart. 
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life:  others  induce  a  disability  of  holding  offices  or  employments,  beini^  heirs, 
executors,  and  the  like.  Some,  though  rarely,  occasion  a  mutilation  or  dismem- 
bering, by  cutting  off  the  hand  or  ears;  others  fix  a  lasting  stigma  on-  the  of 
fender,  by  slitting  the  nostrils,  or  branding  in  the  hand  or  cheek.  Some  are 
merely  pecuniary,  by  stated  or  discretionary  fines:  and  lastly,  there  are  others 
that  consist  principally  in  their  ignominy,  though  most  of  them  are  mixed  with 
some  degree  of  corporal  pain;  and  these  are  inflicted  chiefly  for  such  crimes  as 
either  arise  from  indigence  or  render  even  opulence  disgraceful;  such  as  whip- 
ping, hard  labour  in  the  house  of  correction  or  otherwise,  the  pillory,  the  stocks, 
and  the  ducking-stool. 

Disgusting  as  this  catalogue  may  seem,  it  will  aflbrd  pleasure  to  an  Englisn 
reader,  and  do  honour  to  the  English  law,  to  compare  it  with  that  shocking  ap- 
paratus of  death  and  torment  to  be  met  with  in  the  criminal  codes  of  almost 
every  other  nation  in  Europe.  And  it  is  moreover  one  of  the  glories  of  our  Eng- 
lish law  that  the  species,  though  not  always  the  quantity  or  degree,  of  punish- 
ment is  ascertained  for  every  offence;  and  tbat  it  is  not  left  in  the  breast  of  any 
judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which  the  law  has  beforehand 
ordained  for  every  subject  alike,  without  respect  of  persons.  For,  if  judgments 
wore  to  be  the  private  opinions  of  the  judge,  men  would  then  be  slaves  to  their 
magistrates,  and  would  live  in  society  without  knowing  exactly  the  conditions 
and  obligations  which  it  lays  them  under.  And  besides,  as  this  prevents  op- 
pression on  the  one  hand,  so  on  '''the  other  it  stifles  all  hopes  of  impunity 


or  mitigation ;  with  which  an  offender  might  flatter  himself,  if  his  punish- 
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ment  depended  on  the  humour  or  discretion  of  the  court.  Whereas,  where  an 
established  penalty  is  annexed  to  crimes,  the  criminal  may  read  their  certain 
consequence  in  that  law ;  which  ought  to  be  the  unvaried  rule,  as  it  is  the  in- 
flexible judge,  of  his  actions. 

The  discretionary  fines  and  discretionary  length  of  imprisonment  which  our 
courts  are  enabled  to  impose  may  seem  an  exception  to  this  rule.  But  the 
general  nature  of  the  punishment,  viz.,  by  fine  or  imprisonment,  is  in  these  cases 
fixed  and  determinate;  though  the  duration  and  quantity  of  each  must  fre- 
quently varv,  from  the  aggravations,  or  otherwise,  of  the  offence,  the  quality  and 
condition  of  the  parties,  and  fVom  innumerable  other  circumstances.  The  quan- 
tum, in  particular,  of  pecuniary  fines  neither  can  nor  ought  to  be  ascertained  by 
an  invariable  law.  The  value  of  money  itself  changes  from. a  thousand  causes; 
and,  at  all  events,  what  is  ruin  to  one  man's  fortune  may  be  matter  of  indiffer- 
ence to  another's.  Thus,  the  law  of  the  twelve  tables  at  Eome  fined  every  person 
that  struck  another  five-and-twenty-rfewjnY:  this,  in  the  more  opulent  days  of 
the  Empire,  grew  to  be  a  punishment  of  so  little  consideration  that  Aulus  Gel- 
lius  tells  a  story  of  one  Lucius  Neratius,  who  m'ade  it  his  diversion  to  give  a  blow 
to  whomsoever  he  pleased  and  then  tender  .them  the  legal  forfeiture.  Our  statute 
law  has  not  therefore  often  ascertained  the  quantity  of  fines,  nor  the  common 
law  ever;  it  directing  such  an  offence  to  be  punished  by  fine  in  general,  without 
specifying  the  certain  sum;  which  is  fully  sufficient  when  we  consider  that,  how- 
ever unlimited  the  power  of  the  court  may  seem,  it  is  far  from  being  wholly 
arbitrary;  but  its  discretion  is  regulated  by  law.  For  the  bill  of  rights(tf)  has 
particularly  declared  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel  and 
unusual  punishments  inflicted,  (which  had  a  retrospect  to  some  unprecedented 
proceedings  in  the  court  of  king's  bench  in  the  reign  of  king  James  the  Second ;) 
^nd  the  same  statute  further  declares  that  all  grants  and  promises  of  r*^>TQ 
fines  and  forfeitures  of  particular  persons  before  conviction  are  illegal  ^ 
and  void.  Now,  the  bill  of  rights  was  only  declaratory  of  the  old  constitutional 
law;  and  accordingly  we  flnd it  expressly  holden  long  before,(e)  that  all  such 
previous  grants  are  void ;  since  thereby  many  times  undue  means  and  more 
violent  prosecution  would  be  used  for  private  lucre  than  the  quiet  and  just  pro- 
ceeding of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been  usually  regulated 
by  the  determination  of  magna  carta,  c.  14,  concerning  amercements  for  misbe- 

V      (f)8tet.lW.AQdM.it8,o.a.  (•)2Iiurt.48. 
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haviour  by  the  suitors  in  matters  of  civil  right.  "Liber  homo  nan  amercietur  pro 
parvo  delicto,  nisi  secundum  modum  ipsius  delicti;  et  pro  magna  deUctOy  secundum 
magnitudinem  delicti;  salvo  contenemento  sua;  et  mercatar  eodem  mado,  salva  mer- 
candiaa  sua ;  et  villanus  eodem  modo  amercietur j  salvo  wainagio  sua."  A  rule  that 
obtained  even  in  Henry  the  Second's  time,(/)  and  means  only  that  no  man  shall 
have  a  larger  amercement  imposed  upon  him  than  his  circumstances  or  personal 
estate  will  bear;  saving  to  the  landhmder  his  contenement'  or  land;  to  the  trader 
his  merchandise;  and  to  the  countryman  his  wainage,  or  team  and  instruments 
of  husbandry.  In  order  to  ascertain  which,  the  great  charter  also  directs  that 
the  amercement,  which  is  always  inflicted  in  general  terms,  {"sit  in  mtseri- 
cordia")  shall  be  set,ponatur,  or  reduced  to  a  certainty,  by  the  oath  of  good  and 
lawful  men  of  the  neighbourhood.  Which  method  of  liquidating  the  amerce- 
ment to  a  precise  sum  was  usually  performed  in  the  superior  courts  by  the  as- 
sessment or  affeerment  of  the  coroner,  a  sworn  officer  chosen  by  the  neighbour- 
hood, under  the  equity  of  the  statute  Westm.  1,  c.  18;  and  then  the  judges 
estreated  them  into  the  exchequer.(^)  But  in  the  court-leet  and  court-baron  it 
IS  still  performed  by  affeerorSj  or  suitors  sworn  to  affeere,  that  is,  tax  and  mode- 
rate the  general  amercement  according  to  the  particular  circumstances  of  the 
♦3801  ^"^^^^  *and  the  offender. (^)  Amercements  imposed  by  the  superior 
^  courts  on  their  own  officers  and  ministers  were  affeered  by  the  judges 
themselves;  but  when  a  peculiar  mulct  was  inflicted  by  them  on  a  stranger  ^not 
being  party  to  any  suit)  it  was  then  denominated  a  fine;(i)  and  the  antient 
practice  was,  when  any  such  fine  was  imposed,  to  inquire  by  a  jury  "quantum 
inde  regi  dare  valeat  per  annum,  salva  sustentatione  sua,  et  uxoriSy  et  liberarwn  suo 
rumJ\j)  And  since  the  disuse  of  such  inquest,  it  is  never  usual  to  assess  a  larger 
fine  than  a  man  is  able  to  pay  without  touching  the  implements  of  his  livelihood; 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment,  instead  of  such 
fine  as  might  amount  to  imprisonment  for  life.  And  this  is  the  reason  why  fines 
in  the  king's  court  are  frequently  denominated  ransoms,  because  the  penalty 
must  otherwise  fall  upon  a  man's  person  unless  it  be  redeemed  or  ransomed  by 
a  pecuniary  fiile;(^)  according  to  an  antient  maxim,  qui  non  habet  in  crumena 
luat  in  corpare.  Yet,  where  any  statute  speaks  both  of  fine  and  ransom,  it  is 
holden  that  the  ransom  shall  be  treble  to  the  fine  at  least.(0 

When  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the  laws 
of  England,  is  pronounced,  the  immediate  inseparable  consequence  from  the 
common  law  is  attainder.  For  when  it  is  now  clear  beyond  all  dispute  that  the 
criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to  be  exterminated  as  a 
monster  and  a  bane  to  human  society,  the  law  sets  a  note  of  infamy  upon  him, 
puts  him  out  of  its  protection,  and  takes  no  further  care  of  him  than  barely  to 
see  him  executed.'  He  is  then  called  attaint,  attinctus,  stained  or  blackened. 
He  is  no  longer  of  any  credit  or  reputation;  he  cannot  be  a  witness  in  any  court; 
neither  is  he  capable  of  performing  the  functions  of  another  man ;  fer,  by  an 
anticipation  of  his  punishment,  he  is  already  dead  in  ]aw.(fn)  This  is  after 
judgment;  for  there  is  great  difterence  between  a  man  convi^ed  and  attainted: 
though  they  are  frequently  through  inaccuracy  confounded  together.  After 
*38n  ^^'^'^c^'^^'*  *only  a  man  is  liable  to  none  of  these  disabilities;  fbr  there  is 
J  still  in  contemplation  of  law  a  possibility  of  his  innocence.  Sometfainff 
may  be  offered  in  arrest  of  judgment;  the  indictment  may  be  erroneous,  whicE 

(/)  Olanv.  L  9, 0. 8  end  11.                                                               (i)  Ollb.  Bxch.  o.  6. 
(9)  F.  N.  B.  76.                                                                                  P)  Mirr.  o.  6,  {  8.   Lamb.  Mkwuarch,  67& 
(*)  Tb«  affeeror's  oath  Is  conceived  in  the  mary  temu  of                  M  Dyer,  282. 
magna  ckarta.   ritsh.  Surrey,  c  11.                                                     ^)  3  Inst.  218. 
(»)  8  Bep.  40. 

'Lord  Coke  says  that  "contenement  signifieth  his  countenance,  as  the  armour  of  a 
soldier  la  his  countenance,  the  books  of  a  scholar  his  countenance,  and  the  like."  2  last 
28.  He  also  adds  that  "  the  wcdnagmn  is  the  countenance  of  the  villein ;  and  it  was  great 
reason  to  save  his  woinage,  for  otherwise  the  miserable  creature  was  to  carry  the  burden 
on  his  back."    Ibid. — Cheistian, 

*  This  must  be  taken  with  some  qualification ;  for  the  person  of  an  attidnted  felon  is 
•till  under  the  protection  of  the  law,  and  to  kill  him  without  warrant  would  be  murder, 
^ost.  73.— Chittt. 
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will  render  his  guilt  uncertain,  and  thereupon  the  present  conviction  mav  he 
quashed;  he  may  ohtain  a  pardon,  or  be  allowed  the  benefit  of  clergy;  both 
which  suppose  some  latent  sparks  of  merit  which  plead  in  extenuation  of  his 
&ult.  But  when  judgment  is  once  pronounced,  both  law  and  fact  conspire  to 
prove  him  completely  guilty;  and  there  is  not  the  remotest  possibility  left  of  any 
thing  to  be  said  in  his  favour.  Upon  judgment,  therefore,  of  death,  and  not 
before,  the  attainder  of  a  criminal  commences;  or  upon  such  circumstances  as 
are  equivalent  to  judgment  of  death;  as  judgment  of  outlawry  on  a  capital 
crime  pronounced  lor  absconding  or  fleeing  from  justice,  which  tacitly  confesses 
the  guilt.  And  therefore,  either  upon  judgment  of  outlawry,  or  of  death,  for 
treason  or  felony,  a  man  shall  be  said  to  be  attainted. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

1.  Forfeiture  is  twofold, — of  real  and  personal  estates.  First,  as  to  real 
estates.  By  attainder  in  high  treason(n)  a  man  forfeits  to  the  king  all  his 
lands  and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail,  and  all  his 
rights  of  entry  on  lands  or  tenements  which  he  had  at  the  time  of  the  offence 
committed,  or  at  any  time  afterwards,  to  be  forever  vested  in  the  crown ;  and 
also  the  profits  of  all  lands  and  tenements  which  he  had  in  his  own  right  for 
life  or  years,  so  long  as  such  interest  shall  subsist.  This  forfeiture  relates  back- 
wards to  the  time  of  the  treason  committed,  so  as  to  avoid  all  intermediate 
sales  and  encumbrances,(o)  but  not  those  before  the  fact ;  and  therefore  a  wife's 
jointure  is  not  forfeitable  for  the  treason  of  her  husband,  because  settled  upon 
her  previous  to  the  treason  committed.  But  her  dower  *is  forfeited,  by  rmoQo 
the  express  provision  of  statute  5  &  6  Bdw.  VI.  c.  11.  And  yet  the  •■ 
husband  shall  be  tenant  by  the  curtesy  of  the  wife's  lands  if  the  wife  be 
attainted  of  treason,(|?.)  for  that  is  not  prohibited  by  the  statute.  But,  though 
after  attainder  the  forfeiture  relates  back  to  the  time  of  the  treason  committed, 
yet  it  does  not  take  effect  unless  an  attainder  be  had,  of  which  it  is  one  of  the 
fruits ;  and  therefore  if  a  traitor  dies  before  judgment  pronounced,  or  is  killed 
in  open  rebellion,  or  i&  hanged  by  martial  law,  it  works  no  forfeiture  of  his 
lands,  for  he  never  was  attainted  of  treason. (fl-)  But  if  the  chief  justice  of  the 
king's  bench  (the  supreme  coroner  of  all  England)  in  person,  upon  the  view  of 
the  body  of  one  killed  in  open  rebellion,  records  it,  and  returns  the  record  into 
his  own  court,  both  lands  and  goods  Ishall  be.forfeited.(r) 

The  natural  justice  of  forfeiture  or  confiscation  of  property  for  treasdn(s)  is 
founded  on  this  consideration :  that  he  who  hath  thus  violated  the  fundamental 
principles  of  government,  and  broken  his  part  of  the  original  contract  between 
king  and  people,  hath  abandoned  his  connections  with  society,  and  hath  no 
longer  any  right  to  those  advantages  which  before  belonged  to  him  purely  as 
a  member  of  uke  community;  among  which  social  advantages  the  right  of  trans- 
ferring or  transmitting  property  to  others  is  one  of  the  chief  Such  forfeitures, 
moreover,  whereby  his  posterity  must  suffer  es  well  as  himself;  will  help  to 
restrain  a  man,  not  only  by  the  sense  of  his  duty  and  dread  of  personal  punish- 
ment, but  also  by  his  passions  and  natural  affections,  and  will  interest  every 
dependant  and  relation  he  has,  to  keep  him  from  offending,  according  to  that 
beautiful  sentiment  of  Cioero,(^)  "  nee  vero  me  fugit  quam  sit  acerbum,  parentum 
scelera  fiLiorum  pcenis  lui;  sed  hoe  prasclare  Ugibus  comparatum  est,  ut  caritas  libe- 
rorum  amkiores  parentes  reiptUdicce  redderet."  And  therefore  Aulus  Cascellius,  a 
Boman  lawyer  in  the  time  of  the  triumvirate,  used  to  boast  that  he  had  two 
reasons  for  *de8pi&ing  the  power  of  the  tyrants, — his  old  age  and  his  r*Qoo 
want  of  children;  for  children  are  pledges  to  the  prince  of  the  father's  ^ 
obedience.(^)  Yet  many  nations  have  thought  that  this  posthumous  punish- 
ment savours  of  hardship  to  the  innocent,  especially  for  crimes  that  do  not 
strike  at  the  very  root  and  foundation  of  society,  as  treason  against  the  govern- 
ment expressly  does.  And  therefore,  though  confiscations  were  very  frequent 
in  the  times  of  the  earlier  emperors,  yet  Arcadius  and  Honorius,  in  every  other 

(•)  Go.  Lttt  302.    8  Inst  819.    1  Hal.  P.O.  240.   2  Hawk.  (r?!^?*? 


448.  (•)  See  book  1.  page  2M. 

(•1  8  Inst.  211.  (*)  Ad  Bndum,  ep.  12. 

1  Hal.  P.  C.  860.  C<)  Omvin.  1, 1 68. 

Oo.Lttt.18. 
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instance  but  that  of  treason,  thought  it  more  just,  "  ifci  ease  posnum,  ubi  noxa 
est/'  and  ordered  that  "peccata  suos  teneant  auctores,  nee  ulterius  progrediatuT 
Wiitus,  quam  reperiatur  delictum  :'\u)  and  Justinian  also  made  a  law  to  restrain 
the  punishment  of  relations,(u)  which  directs  the  forfeiture  to  go,  except  in  the 
case  of  crimen  majestatiSy  to  the  next  of  kin  to  the  delinquent.  On  the  other 
hand,  the  Macedonian  law  extended  even  the  capital  punishment  of  treason, 
not  only  to  the  children,  but  to  all  the  relations,  of  the  delinquent  :(t^)  and  of 
course  their  estates  must  be  also  forfeited,  as  no  man  was  left  to  inherit  them. 
And  in  Germany,  by  the  famous  golden  bulle,(x)  (copied  almost  verbatim  from 
Justinian's  code,])(y)  the  lives  of  the  sons  of  such  as  conspire  to  kill  an  elector 
are  spared,  as  it  is  expressed,  by  the  emperor's  particular  bounty.  But  they  are 
deprived  of  all  their  effects  and  rights  of  succession,  and  are  rendered  incapable 
of  any  honour,  ecclesiastical  or  civil :  <^  to  the  end.  that,  being  always  poor  and 
necessitous,  they  may  forever  be  accompanied  by  the  infamy  of  their  father; 
may  languish  in  continual  indigence ;  and  may  find  (says  this  merciless  edict) 
their  punishment  in  living,  and  their  relief  in  dying." 

With  us  in  England,  forfeitui*e  of  lands  and  tenements  to  the  crown  for 
treason  is  by  no  means  derived  from  the  feodal  policy,  (as  has  been  already 
observedjX^)  but  was  antecedent  to  the  establishment  of  that  system  in  this 
^3841    ^^'^^^>  '*'being  transmitted  from  our  Saxon  ancestors,(^a)  and  forming  a 

-*  part  of  the  antient  Scandinavian  constitution. (6)  But  in  certain  treasons 
relating  to  the  coin  (which,  as  we  formerly  observed,  seem  rather  a  species  of 
the  crimen  falsi  than  the  crimen  Icesce  majestatis)  it  is  provided  by  some  of  the 
modern  statutes(o)  which  constitute  the  offence,  that  it  shall  work  no  forfeitare 
of  lands,  save  only  for  the  life  of  the  offender;  and,  by  all,  that  it  rfiall  not 
deprive  the  wife  of  her  dower.(d)  And,  in  order  to  abolish  such  hereditary 
punishment  entirely,  it  was  enacted,  by  statute  7  Anne,  c.  21,  that  after  the 
decease  of  the  late  pretender  no  attainder  for  treason  should  extend  to  the  dis- 
inheriting of  any  heir,  nor  to  the  prejudice  of  any  person  other  than  the  traitor 
himself;  by  which  the  law  of  forfeitures  for  high  treason  would  by  this  time 
have  been  at  an  end,  had  not  a  subsequent  statute  intervened  to  give  them  a 
longer  duration.  The  history  of  this  matter  is  somewhat  singular,  and  worthy 
obseirvation.  At  the  time  of  the  union,  the  crime  of  treason  in  Scotland  was, 
by  the  Scots  law,  in  many  respects  different  from  that  of  treason  in  Endand, 
and  particularly  in  its  consequence  of  forfeitures  of  entailed  estates,  which  was 
more  peculiarly  English ;  yet  it  seemed  necessary  that  a  crime  so  nearly  affect- 
ing  government  should,  both  in  its  essence  and  consequences,  be  put  on  the  same 
footing  in  both  parts  of  the  united  kingdoms.  In  new-modellmg  these  laws, 
the  Scotch  nation  and  the  English  house  of  commons  straggled  hard,  partly  to 
maintain,  and  partly  to  acquire,  a  total  immunity  from  forfeiture  and  corruptioa 
of  blood,  which  the  house  of  lords  as  firmly  resisted.  At  length  a  compromise 
was  agreed  to,  which  is  established  by  this  statute, — ^viz.,  that  the  same  crimes, 
and  no  other,  should  be  treason  in  Scotland  that  are  so  in  England;  and  that 
the  English  forfeitures  and  corruption  of  blood  should  take  place  in  Scotland 
till  the  death  of  the  then  pretender,  and  then  cease  throughout  the  whole 
of  Great  Britain  :(e)  the  lords  artfully  proposing  this  temporary  clause,  in 
♦3851    *^^P®^»  ^*  ^^  8*i^>(/)  tt^**  ^^^  prudence  of  succeeding  parliaments  would 

•J  make  it  j>erpetual.(^)  This  has  partly  been  done  by  the  statute  17  Geo. 
II.  c.  39,  (made  m  the  year  preceding  the  late  rebellion,)  the  operation  of  these 
indemnifying  clauses  being  thereby  still  further  suspended  till  the  death  of  the 
sons  of  the  pretender.(A)* 

(•)  0x2. 0,  47, 22.  Onrfd.    8  ft  9  W.  m.  e.  36.   1ft  ft  16  G«a  IL  e.  9B. 

(•)  Nov.  184,  o.  13.  {•)  Burnet's  Hist  aj».  1709. 

<w)  Qo.  Cart  L  &  </)  Considerations  on  the  Law  of  Forfelton,  6. 

~      "  ?0  See  Fort.  260. 


<»)Qii.CartL< 
(-)  Cap.  24. 
(r)2i.^  t.8,1.1 


(r)  £.9,  t.  8, 1.  6.  (*}  The  Justice  and  expedlenoy  of  ttais  prorision  vne 

(■)  See  book  11.  page  251.  defended  at  the  time  with  much  learning  and  streogth  of 

(•)  LL.  jEifr.  e.  4.    Cbntd.  c  64.  argument  in  the  Conaideratlona  on  the  Iaw  of  Foifeitsi^ 

(»)  Stiemh.  de  Jure  Goth.  I.  2»  c  6,  and  L  8,  c.  3.  first  published  a.i>.  1744.    See  book  L  page  2M. 
(•)  Stat  6  EUx.  c.  11.    18  Ells.  o.  1. 

*  By  the  39  Geo.  III.  c.  93,  the  clause  in  the  7  Anne,  c.  21,  and  that  in  the  17  Geo.  XL 
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In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  interests 
absolutely,  and  the  profits  of  all  estates  of  fi'eehold  during  life ;  and,  after  his 
death,  all  his  lands  and  tenements  in  fee^imple  (but  not  those  ^n  tail)  to  the 
crown,  for  a  very  short  period  of  time ;  for  the  king  shall  have  them  for  a  yeai 
and  a  day,  and  may  commit  therein  what  waste  he  pleases,  which  is  called  the 
king's  year^  day  and  waste,(J)  Formerly  the  king  had  only  liberty  of  commit- 
ting waste  on  the  lands  of  felons  by  pulling  down  their  houses,  extirpating 
their  gardens,  ploughing  their  meadows,  and  cutting  down  their  woods.  An  i 
a  punishment  of  a  similar  spirit  appears  to  have  obtained  in  the  Oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the  books  of  Daniel(^) 
and  Ezra,(0  which,  besides  the  pain  of  death  inflicted  on  the  delinquents  there 
specified,  ordain  "  that  their  houses  shall  be  made  a  dunghill."  But,  this  tending 
greatly  to  the  prejudice  of  the  public,  it  was  agreed,  in  the  reign  of  Henry  the 
First,  in  this  kingdom,  that  the  king  should  have  the  profits  of  the  land  for  one 
year  and  a  day,  in  lieu  of  the  destruction  he  was  otherwise  at  liberty  to  com- 
mit ;(m)  and  therefore  magna  carta{n)  provides  that  the  king  shall  only  hold 
such  lands  for  a  year  and  a  day,  and  then  restore  them  to  the  lord  of  the  fee,  . 
without  any  mention  made  of  waste.  But  the  statute  17  Edw.  II.  de  prcerogativa 
regis  seems  to  suppose  that  the  king  shall  have  his  year,  day,  and  waste,  and 
not  the  *year  and  day  instead  0/ waste;  which  Sir  Edward  Coke  (and  r*3Qg 
the  author  of  the  Mirror,  before  him)  very  justly  look  upon  as  an  en-  ^ 
croachment,  though  a  very  antient  one,  of  the  royal  prerogative.(o)  This  year, 
day,  and  waste  are  now  usually  compounded  for,  but  otherwise  they  regularly 
belong  to  the  crown ;  and,  after  their  expiration,  the  land  would  have  naturally 
descended  to  the  heir,  (as  in  gavelkind  tenure  it  still  does,)  did  not  its  feodal 
quality  intercept  such  descent  and  give  it  by  wa^^  of  escheat  to  the  lord.  These 
forfeitures  for  felony  do  also  arise  only  upon  attainder;  and  therefore  Bkfdo  de  se 
forfeits  no  land  of  inheritance  or  freehold,  for  he  never  is  attainted  as  a  felon.^jp) 
They  likewise  relate  back  to  the  time  of  the  offence  committed,  as  well  as  lor- 
feitures  for  treason,  so  as  to  avoid  all  intermediate  charges  and  conveyances.' 
This  mav  be  hard  upon  such  as  have  unwarily  engaged  with  the  offender ;  but 
the  cruelty  and  reproach  must  lie  on  the  part,  not  of  the  law,  but  of  the  erimi- 
nai,  who  has  thus  knowingly  and  dishonestly  involved  others  in  his  own 
calamities. 

These  are  all  the  forfeitures  of  real  estates  created  by  the  common  law,  as 
consequential  upon  attainders  by  judgment  of  death  or  outlawry.  I  here  omit 
the  particular  forfeitures  created  by  the  statutes  of  proemunire  and  others, 
because  I  look  upon  them  rather  as  Apart  of  the  judgment  and  penalty  inflicted 
by  the  respective  statutes  than  as  consequences  of  such  judgment,  as  in  treason 
and  felony  they  are.  But  I  shall  just  mention,  as  a  part  of  the  forfeiture  of 
real  estates,  the  forfeiture  of  the  profits  of  lands  during  life,  which  extends  to 
two  other  instances  besides  those  already  spoken  of, — ^misprision  of  treason,(g) 
and  striking  in  Westminster  hall,  or  drawing  a  weapon  upon  a  judge  there 
sitting  in  the  king's  courts  of  justice. (r) 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the  higher  kinds 


{?) 


2  Inst.  87.  (•)  MIrr.  o.  6, 1 2.    2  Inst  87. 

')  Ch.  iii,  T.  20.  (j>)  8  IbmL  66. 

(»)  Ch.  Ti.  T.  11.  (t)  Ibid.  218. 

(-)Mirr.o.4,{m    netl.l,c.28.  (••)n)id.Ul. 
(")  9  Hen.  lU.  o.  22. 


c  39,  limiting  the  periods  when  forfeiture  for  treason  should  be  abolished,  are  repealed. 
So  that  the  law  of  forfeiture  in  cases  of  high  treason  is  now  the  same  as  it  was  by  the 
common  law,  or  as  it  stood  prior  to  the  seventh  year  of  the  reign  of  queen  Anne. — 
CaaisTiAK. 

Also,  by  54  Geo.  III.  c.  145,  no  attainder  for  felony,  except  in  high  treason,  petit 
treason,  murder,  or  abetting,  &c.  the  same,  shall  extend  to  the  disinheriting  any  heir, 
nor  to  the  pr^'udice  of  the  right  or  title  of  any  person,  except  the  offender  during  his 
life  only ;  and  every  person  to  whom  the  right  or  interest  of  any  lands  or  tenements 
should  or  might  after  the  divath  of  such  offender  have  appertained,  if  no  such  attainder 
had  been,  may  enter  thereon. — Chittt. 
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j^ogi^  1  ^^  oflFence :  in  high  treason  or  misprision  ♦thereof,  petit  treason,  felonies 
'  '  J  of  all  sorts,  whether  clergyable  or  not,  self-murder  or  felony  de  se,  petit 
larceny,  standing  mute,  and  the  above-mentioned  offences  of  striking,  &c.  in 
Westminster  hall.  For  flight,  also,  on  an  accusation  of  treason,  felony,  or  even 
potit  larceny,  whether  the  party  be  found  guilty  or  acquitted,  if  the  jury  find 
the  flight,  the  party  shall  forfeit  his  goods  and  chattels ;  for  the  very  flight  is  an 
otfence  carrying  with  it  a  strong  presumption  of  guilt,  and  is  at  least  an 
endeavour  to  elude  and  stifle  the  course  of  justice  prescribed  by  the  law.  But 
the  jury  very  seldom  find  the  flight,(«)  forfeiture  being  looked  upon,  since  the 
vast  increase  of  personal  property  of  late  years,  as  too  large  a  penalty  for 
an  offence  to  which  a  man  is  prompted  by  the  natural  love  of  Hberty.* 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of  lands  and 
of  goods  and  chattels.  1.  Lands  are  forfeited  upon  attainder,  and  not  before : 
goods  and  chattels  are  forfeited  by  conviction.  Because  in  many  of  the  cases 
where  goods  are  forfeited  there  never  is  any  attainder,  which  happens  only 
where  judgment  of  death  or  outlawry  is  given :  therefore  in  those  cases  the 
forfeiture  must  be  upon  conviction  or  not  at  all;  and,  being  necessarily  upon 
conviction  in  those,  it  is  so  ordered  in  all  other  cases;  for  the  law  loves  uni- 
formity. 2.  In  outlawries  for  treason  or  felony,  lands  are  forfeited  only  by  the 
judgment;  but  the  goods  and  chattels  are  forfeited  by  a  man's  being  first  put  in 
the  exigentf  without  staying  till  he  is  quinto  exactus,  or  finally  outlawed ;  for  the 
secreting  himself  so  long  from  justice  is  construed  a  flight  in  law.(t)  The  for 
feiture  of  lands  has  relation  to  the  time  of  the  fact  committed,  so  as  to  avoid 
all  subsequent  sales  and  encumbrances;  but  the  forfeiture  of  goods  and  chattels 
has  no  relation  backwards,  so  that  those  only  which  a  man  nas  at  the  time  of 
conviction  shall  be  fbrfeited.  Therefore  a  traitor  or  felon  may  bona  fide  sell  any 
of  his  chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  be- 
**1881  *^^^  *^®  ^^*  *°^  conviction  ;(w)  for  personal  property  is  of  *80  fluctn- 
•i  ating  a  nature  that  it  passes  through  many  bands  in  a  short  time;  and 
no  buyer  could  be  safe  if  he  were  liable  to  return  the  goods  which  he  had 
feirly  bought  provided  any  of  the  prior  vendors  had  committed  a  treason  or 
felony.  Yet  if  they  be  collusively  and  not  bona  fide  parted  with,  merely  to 
defraud  the  crown,  the  law  (^and  particnlarlv  the  statute  13  Eliz.  c.  5)  will  reach 
them,  for  thev  are  all  the  while  truly  and  substantially  the  goods  of  the  offender; 
and  as  he,  if  acquitted,  might  recover  them  himself,  as  not  parted  with  for  a 
good  consideration,  so  in  case  he  happens  to  be  convicted  the  law  will  recover 
them  for  the  king. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  of  i>lood^ 
both  upwards  and  downwards,  so  that  an  attainted  person  can  neither  inherit 
lands  or  other  heredij;aments  from  his  ancestors,  nor  retain  those  be  is  alreadv 
in  'possession  of,  nor  transmit  them  by  descent  to  any  heir;  but  the  same  shall 
escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior  right  of  forfeiture: 
and  the  person  attainted  shall  also  obstruct  all  descents  to  his  posterity, 
wherever  they  are  obliged  to  derive  a  title  through  him  to  a  remoter  an- 
cestor.(t7) 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the  feodal 
constitutions  at  the  time  of  the  Norm^in  conquest,  as  appears  from  its  being 
unknown  in  those  tenures  which  are  indisputably  Saxon,  or  gavelkind: 
wherein,  though  by  treason,  according  to  the  antient  Saxon  laws,  the  land  is 
forfeited  to  the  king,  yet  no  corruption  of  blood,  no  impediment  of  descents, 
ensues;  and,  on  judgment  of  mere  felony,  no  escheat  accruee  to  the  lord.  And 
therefore,  as  every  other  oppressive  mark  of  feodal  tenure  is  now  happily  worn 
away  in  these  kingdoms,  it  is  to  be  hoped  that  this  corruption  of  Nood,  with  all 

(•)  Staimdf.  P.  a  188,  b.  (•*)  2  Hawk.  P.  0. 4M. 

(•)  8  Iiwt.  232.  (•)  See  book  U.  p.  2M. 

*  By  7  A  8  Geo.  IV.  c.  28,  s.  5,  it  is  enacted  "  that  where  any  person  shall  be  indicted 
fop  treason  or  felony,  the  jury  impanelled  to  try  such  person  shall  not  be  charged  to 
inquire  concerning  his  lands,  tenements,  or  goods,  nor  whether  he  fled  for  such  treason 
o*  felony."    The  practi  ^e  had  been  wholly  discontinued  for  some  years. — ^Chittt. 
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its  connected  consequences,  not  only  of  present  escheat,  but  of  future  inca- 
pacities of  inheritance  even  to  the  twentieth  generation,  may  ii  process  of 
time  be  abolished  by  act  of  parliament,  as  it  stands  upon  a  viiry  different 
footing  from  the  foneiture  of  lands  for  high  ^treason,  affecting  the  r*agQ 
king's  person  or  government.  And  indeed  the  legislature  has,  from  ^ 
time  to  time,  appeared  very  inclinable  to  give  way  to  so  equitable  a  provision, 
by  enacting  that  in  certain  treasons  respecting  the  papal  8upremacy(t(7)  and  the 
public  coin,(x)  and  in  many  of  the  new-made  felonies  created  since  the  reign  of 
Henry  the  Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved 
But  as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  most 
atrocious  kind)  this  saving  was  neglected  or  forgotten  to  be  made,  it  seems  to 
be  highly  reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine  by 
one  undistinguishing  law :  especially  as,  by  the  afore-mentioned  statute  of  7 
Anne,  c.  21,  (the  operation  of  which  is  postponed  by  statute  17  .Greo.  II.  c.  39,) 
after  the  death  of  the  sons  o£  the  late  pretender  no  attainder  for  treason  will 
extend  to  the  disinheriting  any  heir  nor  the  prejudice  of  any  person,  other  than 
the  offender  himself,  which  virtually  abolishes  all  corruption  of  blood  for 
treason,  though  Sunless  the  legislature  should  interpose)  it  will  still  continue 
for  many  sorts  or  felony.* 


CHAPTER  XXX. 
OF  KEVKRSAL  OF  JUDGMENT. 


♦Wb  are  next  to  consider  how  judgments,  with  their  several  con-    r*3go 
nocted  oonsequences  of  attainder,  forieiture,  and  corruption  of  blood,    *- 
may  be  set  aside.     There  are  two  ways  of  doing  this ;  either  by  falsifying  oi 
reversing  the  judgment,  or  else  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  in  the  first  place,  without  a 
u:rit  of  error,  for  matters  foreign  to  or  dehors  the  record,— that  is,  not  apparent 
upon  the  face  of  itj  so  that  they  cannot  be  assigned  for  error  in  the  superior 
court,  which  can  only  judge  from  what  appears  in  the  record  itself;  and  there- 
fore if  the  whole  record  be  not  certified,  or  not  truly  certified,  by  the  inferior 
court,  the  party  injured  thereby  (in  both  civil  and  criuiinal  cases)  may  allege  a 
diminution  of  the  record,  and  cause  it  to  be  rectified.  Thus,  if  any  judgment 
whatever  be  given  by  persons  who  had  no  good  commission  to  proceed  against 
.  the  person  condemned,  it  is  void,  and  may  be  falsified  by  showing  the  special 
matter  without  writ  of  error.*  As  where  a  commission  issues  to  A.  and  B.  and 
twelve  others,  or  any  of  them,  of  which  A.  or  B.  shall  be  one,  to  take  and  try 
indictments,  and  any  of  the  other  twelve  proceed  without  the  interposition  or 

r*)8tet.6EUs.e.l.  (•)  Stat  6  KlfaL  e.  11.    18|ais.o.l.    8  ft  9  W.  lU.  e.  961 


•  These  etatutee  were,  however,  repealed,  by  stat.  39  Geo,  III.  c.  93 ;  but,  by  stat.  54 
Geo,  III.  c.  145,  corruption  of  blood  was  abolished  in  all  cases  except  the  crimes  of  high 
treason  and  murder;  and,  by  statute  3  A  4  W.  IV.  c.  106,  s.  10,  it  is  enacted  that  cor- 
ruption of  blood  on  attainder  shall  not  obstruct  descents  to  the  posterity  of  the  offender 
where  they  are  obliged  to  derive  a  title  through  him  or  her  to  a  remoter  ancestor.— 

*  That  is,  if  such  judgment  comes  collaterally  in  question  in  any  other  cause  or  court, 
the  party  against  whom  it  is  used  may  so  avoid  it.  But  I  do  not  see  how  it  can  be 
directly  reversed,  except  by  writ  of  error,  either  for  error  in  fact — hi  which  case  it 
would  lie  before  the  same  court,  and  the  fact  would  be  alleged— or  for  error  in  law. 
The  case  put  of  persons  proceeding  to  judgment  without  a  good  commission  is  one  ot 
those  decided  illegalities  for  which  the  law  seems  to  afford  no  preventive  remedy:  they 
who  do  so  subject  themselves,  indeed,  to  punishments  afterwards;  but  in  the  mean  time 
they  are  acting  in  defiance  of  law,  and  are  not»  indeed,  a  court,  to  or  from  which  any 
i^peal  can  be  formally  made. — OornxDom. 
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*aftll  presence  *of  either  A.  or  B., — in  this  case  all  proceedings,  trials,  con- 
J  viefcions,  and  judgments  are  void  for  want  of  a  proper  authority  in  the 
commiaeioners,  and  may  be  falsified  upon  bare  inspection  without  the  trouble 
of  a  writ  of  error ;(«)  it  being  a  high  misdemeanour  m  the  judges  so  proceeding, 
and  little,  if  any  thing,  short  or  murder  in  them  all,  in  case  the  person  so 
attainted  be  executed  and  suffer  death.  So  >ytewise  if  a  man  purchases  land 
of  another,  and  afterwards  the  vendor  is,  either  by  outlawry  or  his  own  con- 
fession, convicted  and  attainted  of  treason  or  felony  prions  to  the  sale  or 
alienation,  whereby  such  land  becomes  liable  to  forfeiture  or  esclwaty  now,  upon 
any  trial,  the  purchasor  is  at  liberty,  without  bringing  any  writ  of  wror,  to 
falsify  not  only  the  time  of  the  felony  or  treason  supposed,  but  the  very  point 
of  the  felony  or  treason  itself,  and  is  not  concluded  by  the  confession  or  the 
outlawry  of  the  vendor,  though  the  vendor  himself  is  concluded,  and  not  suf- 
fered now  to  deny  the  fact,  which  he  has  by  confession  or  flight  acknowledged. 
But  if  such  attainder  of  the  vendor  was  by  verdict,  on  the  oath  of  his  peers, 
the  alienee  cannot  be  received  to  falsify  or  contradict  the  fad  of  the  crime  com- 
mitted, though  he  is  at  liberty  to  prove  a  mistake  in  ftm€,  or  that  the  offence 
was  committed  after  the  alienation,  and  not  before.(6) 

Secondly,  a  judgment  may  be  reversed  by  writ  of  error;*  which  lies  from  all 
inferior  criminal  jurisdictions  to  the  court  of  king's  bench,  and  from  the  king's 
bench  to  the  house  of  peers;  and  may  be  brought  for  notorious  mistakes  in  the 
judgment  or  other  parts  of  the  record:  as  where  a  man  is  found  guilty  of  per- 
jury and  receives  the  judgment  of  felony;  or  for  other  less  palpable  errors,  such 
as  any  irregularity,  omission,  or  want  of  form  in  the  process  of  outlawry,  or 
proclamations;  the  want  of  a  proper  addition  to  the  defendant's  name,  accoraing 
to  the  statute  of  additions;  for  not  properly  naming  the  sheriff  or  other  oflicer 
of  the  court,  or  not  duly  describing  where  his  county  court  was  held ;  for  laying 
*3921  ^^  offence  committed  in  the  time  of  the  late  king  t  ^  be  done  ^against 
-»  the  peace  of  the  present;  and  for  other  similar  causes,  which  (though  al- 
lowed out  of  tenderness  to  life  and  liberty)  are  not  much  to  the  credit  or  ad- 
vancement of  the  national  justice.  These  writs  of  error  to  reverse  judgments 
in  case  of  misdemeanours  are  not  to  be  allowed,  of  course,  but  on  sufficient  pro- 
bable cause  shown  to  the  attorney-general;  and  then  they  are  understood  to  be 
grantable  of  common  right  and  ex  debito  justitice.  But  writs  of  error  to  reverse 
attainders  in  capital  cases  are  only  allowed  ex  gratia;  and  not  without  express 
warrant  under  the  king's  sign-manual,  or  at  least  by  the  consent  of  the  attorney- 
general,  (c)  These,  therefore,  can  rarely  be  brought  by  the  party  himself,  espe- 
cially where  he  is  attainted  for  an  offence  against  the  state;  but  they  mav  be 
brought  by  his  heir  or  executor  after  his  deatn,  in  more  favourable  times;  which 
may  be  some  consolation  to  his  family.   But  the  easier  and  more  effectual  way  is, 

Lastly,  to  reverse  the  attainder  by  act  of  parliament.  This  may  be  and  hath 
been  frequently  done  upon  motives  of  compassion,  or  perhaps  from  the  «eal  of 
the  times,  after  a  sudden  revolution  in  the  government,  without  examining  too 
closely  into  the  truth  or  validity  of  the  errors  assigned.  And  sometimes,  though 
the  crime  be  universally  acknowledged  and  confessed,  yet  the  merits  of  tne 
criminars  family  shall  after  his  death  obtain  a  restitution  in  blood,  honours,  and 
estate,  or  some  or  one  of  them,  by  act  of  parliament;  which  (so  far  as  it  ex- 
tends) has  all  the  effect  of  reversing  the  attainder  without  casting  any  reflec- 
tions upon  the  justice  of  the  precedmg  sentence. 

The  effect  of  falsifying  or  reversing  an  outlawry  is,  that  the  party  shall  be  in 
the  same  plight  asii'  he  had  appeared  upon  the  capias;  and,  if  it  be  before  nlea 
pleaded,  he  shall  be  put  to  plead  to  the  indictment;  if  after  conviction,  he  snail 
receive  the  sentence  of  the  law;  for  all  the  other  proceedings,  except  only  the 

(•)  2  Hawk.  p.  a  460.  (»)  3  lost.  23U    IHaLP.aaOl.  («)  1  Tern.  170, 17ft. 

'  See  the  history  and  nature  of  writs  of  error  in  criminal  cases  stated  by  lord  Mansfield 
with  great  abilij^y  and  clearness,  in  4  Burr.  2550, 2551,  2552.  As  to  the  mode  and  practice 
of  obtaining  tl\e  writ,  see  1  Chitt.  C.  L.  2d  ed.  749  to  761.— Chitty. 
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process  of  outlawry  for  his  non-appearance,  *reraain  good  and  eifectaal  r««Qo 
as  before.  But  when  judgment  pronounced  upon  conviction  is  fblsified  ^ 
or  reversed,  all  former  proceedings  are  absolutely  set  aside,  and  the  party  stands 
as  if  he  had  never  been  at  all  accused;  T«rtored  in  his  credit,  his  capacity,  his 
blood,  and  his  estates;  with  regard  to  which  last,  though  they  may  be  granted 
away  by  the  crown,  yet  the  owner  may  enter  upon  the  grantee  with  as  little 
ceremony  as  he  might  enter  upon  a  disseisor. ((2)  But  he  still  remains  liable  to 
another  prosecution  for  the  same  offence;  for  the  first  being  erroneous^  he  never 
was  in  jeop«rdy  thereby. 


CHAPTEE  XXXI. 
OF  REPRIEVE  AND  PARDON. 


♦The  only  other  remaining  ways  of  avoiding  the  execution  of  the    r^og^ 
judgment  are  by  a  reprieve  or  a  pardon ;  whereof  the  former  is  tempo-    *- 
rary  only,  the  latter  permanent. 

I.  A  reprieve^  (from  reprendre,  to  take  back)  is  the  withdrawing  of  a  sentence, 
for  an  interval  of  time,  whereby  the  execution  is  suspended.  This  may  be,  first, 
ex  arbitrio  judids,  either  before  or  after  judgment;  as  where  the  judge  is  not 
satisfied  with  the  verdict,  or  the  evidence  is  suspicious,  or  the  indictment  is  in- 
sufficient, or  he  is  doubtful  whether  the  offence  be  within  clergy;  or  sometiioes, 
if  it  be  a  small  felony,  or  any  fkvourable  circumstances  appear  in  the  criminars 
character,  in  order  to  ffive  room  to  apply  to  the  crown  for  either  an  absolute  or 
conditional  pardon.  These  arbitrary  reprieves  may  be  granted  or  taken  off  by 
the  justices  of  caol-de livery,  although  tll^i^  session  be  finished  and  their  com- 
mission expired;  but  this  rather  by  common  usage  than  of  strict  right. (a) 

Reprieves  may  also  be  ex  necessitate  legis :  as  where  a  woman  is  capitally  con- 
victed and  pleads  her  pregnancy :  though  this  is  no  cause  to  stay  the  judgment, 
yet  it  is  to  respite  the  execution  till  she  be  delivered.  This  is  a  mercy  r#QQ5 
♦dictated  by  the  law  of  nature,  in  favorem  prolis ;  and  therefore  no  part  *- 
of  the  bloody  proceedings  in  the  reign  of  queen  Mary  hath  been  more  justly 
detested  than  the  cruelty  that  was  exercised  in  the  island  of  Guernsey  of  burning 
a  woman  big  with  child;  and  when,  through  the  violence  of  the  flames,  the 
infant  sprang  forth  at  the  stake  and  was  preserved  by  the  bystanders,  after 
Bome  deliberation  of  the  priests  who  assisted  at  the  sacrifice,  they  cast  it  again 
into  the  fire  as  a  young  heretic.(6)  A  barbarity  which  they  never  learned  from 
the  laws  of  antient  Home;  which  direct,(c)  with  the  same  humanity  as  our  own, 
*^  quod  proegnantis  mvlieris  damnatce  pcsna  differatur,  quod  pariat  :*'  which  doctrino 
has  also  prevailed  in  England  as  early  as  the  first  memorials  of  our  law  will 
reaeh.(rf)  In  case  this  plea  be  made  in  stay  of  execution,  the  judge  must  direct 
a  jury  of  twelve  matrons  or  discreet  women  to  inquire  the  fact;  and  if  thoy 
bring  in  their  verdict  quick  with  child,  (for  barely  with  child,  unless  it  be  alive  in 
the  womb,  is  not  sufficient,)  execution  shall  be  stayed  generally  till  the  next  ses- 
sion ;  and  so  from  session  to  session  till  either  she  is  delivered  or  proves  by  the 
course  of  nature  not  to  have  been  with  child  at  all.    But  if  she  once  hath  had 

(^  2  HAwk.  P.  0. 4e2.  (•)  Ff.  48, 19,  8. 

(•)  2  Hal.  P.  C.  412.  {fy  Flet.  U  1,  c.  3A. 

(»)  Fox,  Actt  and  Mon. 

>  As  to  reprieves  in  general,  see  1  Hale,  368  to  370.  2  Hale,  411  to  412.  Hawk.  b.  ii. 
c.  51,  88.  8,  9,  10.   Williams,  J..  Execution  and  Reprieve.    1  Chitt.  C.  L.  757  to  762. 

In  addition  to  the  reprieves  mentioned  by  the  learned  commentator  is  that  ex  man- 
data  regis,  or  from  the  mere  pleasure  of  the  crown,  expressed  in  any  way  to  the  court  by 
whom  the  execution  is  to  be  awarded.  2  Hale,  412.  \  Hale,  368.  Hawk.  b.  ii.  c.  51,  8. 
8.— Chittt. 
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the  benefit  of  this  reprieve  and  been  delivered,  and  afterwards  becomes  preg- 
nant again,  she  shall  not  be  entitled  to  the  benefit  of  a  further  respite  for  that 
cause.(e)  For  she  may  now  be  executed  before  the  child  is  quick  in  the  womb, 
and  shall  not,  by  her  own  incontinence,  evade  the  sentence  of  justice.* 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes  non  compos  be- 
tween the  judgment  and  the  award  of  execution ;(/)  for  regularly,  as  was  for- 
merly(^)  observed,  though  a  man  be  compos  when  he  commits  a  capital  crime,  yet 
if  he  becomes  non  compos  after,  he  shall  not  be  indicted;  if  after  indictment,  he 
shall  not  be  convicted;  if  after  conviction,  he  shall  not  receive  judgment;  if  aftei 
*3Q61  j^^gn^6^t>  h®  *shall  not  be  ordered  for  execution:  for  "furiosus  solo 
■*  furore  punitur"  and  the  law  knows  not  but  he  might  have  offered  some 
reason,  if  in  his  senses,  to  have  stayed  these  respective  proceedings.  It  is  there- 
fore an  invariable  rule,  when  any  time  intervenes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prisoner  what  he  hath  to  allege  why  exe- 
cution should  not  be  awarded  against  nim;  and  if  he  appears  to  be  insane,  the 
judge  in  his  discretion  may  and  ought  to  reprieve  him.'  Or  the  party  may 
plead  in  bar  of  execution;  which  plea  may  be  either  pregnancy,  the  king's 
pardon,  an  act  of  grace,  or  diversity  of  .person,  viz.,  that  he  is  not  the  same  as 
was  attainted  and  the  like.  In  this  last  case  a  jury  shall  be  impanelled  to  try 
this  collateral  issue,  namely,  the  identity  of  his  person;  and  not  whether  gailty 
or  innocent;  for  that  has  been  decided  before.  And  in  these  collateral  issues  the 
trial  shall  be  instanterj(h)  and  no  time  allowed  the  prisoner  to  make  his  defence 
or  produce  his  witnesses,  unless  he  will  make  oath  that  he  is  not  the  person 
attainted  :(i)  neither  shall  any  peremptory  challenges  of  the  iury  be  allowed  the 
prisoner ;(j)  though  formerly  such  challenges  were  held  to  oe  allowable  when- 
ever 9  man's  life  was  in  question.(A:) 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  plea  will  avwl  to 
avoid  the  jud^ent  and  stay  the  execution  consequent  thereupon,  the  last  and 
surest  resort  is  in  the  king's  most  gracious  pardon;  the  granting  of  which  is  the 
most  amiable  prerogative  of  the  crown.  Jjaw  (says  an  able  writer)  cannot  be 
framed  on  principles  of  compassion  to  guilt;  yet  justice,  by  the  constitution  of 
England,  is  bound  to  be  administered  in  mercy:  thilB  is  promised  by  the  king  in 
his  coronation-oath,  and  it  is  that  act  of  his  government  which  is  the  most 
personal  and  most  entirely  his  own.(^  The  king  himself  condemns  no  man; 
that  rugged  task  he  leaves  to  his  courts  of  justice :  the  great  operation  of  his 
*397 1  ^^^V^^^  ^^  ♦mercy.  His  power  of  pardoning  was  said  by  our  Saxon  an- 
J  cestors(w)  to  be  derived  a  lege  sues  dignitatis:  and  it  is  declared  in  parlia- 
ment, by  statute  27  Hen.  VIII.  c.  24,  that  no  other  person  hath  power  to  pardon 
or  remit  any  treason  or  felonies  whatsoever:  but  that  the  king  hath  the  whole 
and  sole  power  thereof,  united  and  knit  to  the  imperial  crown  of  this  realm.(n) 

This  is  indeed  one  of  the  great  advantages  of  monarchy  in  general  above  any 
other  form  of  government :  that  there  is  a  magistrate  who  has  it  in  his  power 
to  extend  mercy  wherever  he  thinks  it  is  deserved;  holding  a  court  of  equity  in 
his  own  breast  to  soften  the  rigour  of  the  general  law  in  such  criminal  cases  as 

(•nHAl.P.aaOO.  (•)Stiuind£P.C.16S.    Oo.Uttl57.    HjaL8iim.aB. 

(/)  Ibid.  370.  (<)  Law  of  Forfeit,  99. 

19)  See  DHge  24.  (•)  LL.  Edm.  Omf.  c  la. 

(A)  1  Sid.  72.    8m  Appendix,  {  S.  (•)  And  this  power  belong*  only  to  a  king  de  >bc^  vk 

(0  KoBt.  42.  '             not  to  s  king  dc  iycrt  during  the  time  of  nmupetion.   Br»- 

(0  1  Lot.  61.    Toet  42, 40.  Abr.  tit  charter  de  pardon,  22. 

'  It  18  usaal  for  the  clerk  of  assize  to  ask  women  who  receive  sentence  of  death  if  they 
have  any  thing  to  say  why  execution  shall  not  he  awarded  according  to  the  judgment 
PiA  the  execution  of  the  law  in  the  first  instance  is  respited  not  from  a  regard  for  the 
mother,  hut  from  tenderness  towards  the  innocent  infant,  if,  then,  it  should  happen  that 
she  become  quick  of  a  second  child,  this  surely  is  as  much  an  object  of  compt^on  and 
humanity  as  the  first. — Christian. 

'  The  law  is  more  precisely  stated  at  page  25«  Supposing  the  party  to  have  been  sane 
at  the  commission  of  the  crime,  there  can  be  no  ol^ection  to  indicting  him  though  he 
may  become  insane  before  the  bill  is  preferred ;  because  if  he  were  in  his  senses  he  eeiiM 
not  be  heard  to  allege  any  thing  against  the  indictment  before  the  grand  jury.  See  the 
provisions  on  this  subject  now  made  bv  the  39  Ai  40  Geo.  III.  c.  94. — Colbridqi. 
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merit  an  exemption  from  punishment.  Pardons  (according  to  some  theori8t8)(o) 
should  be  excluded  in  a  perfect  le^slation  where  punishments  are  mild  but  cer- 
tain ;  fi)r  that  the  clemency  of  the  prince  seems  a  tacit  disapprobation  of  the 
lawB.  But  the  exclusion  of  pardons  must  necessarily  introduce  a  very  dangerous 
power  in  the  judge  or  jury,  that  of  constraint  the  criminal  law  h^  the  spirit 
instead  of  the  letter  ;(j>)  or  else  it  must  be  hoTden,  what  no  man  will  seriously 
'  avow,  that  the  situation  and  circumstances  of  the  offender  (though  they  alter 
not  the  essence  of  the  crime)  ought  to  make  no  distinction  in  the  punishment. 
In  democracies,  however,  this  point  of  j^ardon  can  never  subsist,  for  there  nothiog 
higher  is  acknowledged  than  the  ma^strate  who  administers  the  laws;  and  it 
would  be  impolitic  for  the  power  of  jud^ng  and  of  pardoning  to  centre  An  one 
and  the  same  person.  This  (as  the  president  M^ontesquiea  0D8erves)(g)  would 
oblige  him  very  often  to  contradict  himself,  to  make  and  to  unmake  his  deci- 
sions :  it  would  tend  to  confound  all  ideas  of  right  among  the  mass  of  the  people ; 
as  liiey  would  find  it  difficult  to  tell  whether  a  prisoner  were  discharged  by  his 
innocence  or  obtained  a  pardon  through  favour.  In  *Holland,  therefore,  j-  :„QQg 
if  there  be  no  stadtholder,  there  is  no  power  of  pardoning  lodged  in  any  ^ 
other  member  of  the  state.  But  in  monarchies  the  kmg  acts  in  a  superior 
sphere;  and  though  he  regulates  the  whole  government  as  the  first  mover,  yet 
he  does  not  appear  in  any  of  the  diflagreeable  or  invidious  parts  of  it.  When- 
ever  the  nation  see  him  personally  engaged,  it  is  only  in  works  of  legislature, 
magnificence,  or  compassion.  To  him,  therefore,  the  people  look  up  as  the  foun- 
tain  of  nothing;  but  bounty  and  grace;  and  these  repeated  acts  of  goodness, 
coming  immediately  from  his  own  hand,  endear  the  sovereign  to  his  subjects^ 
and  contribute  more  than  any  thing  to  root  in  their  hearts  that  filial  affection 
and  personal  loyalty  which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1.  The  object  of  pardon; 
2.  The  manner  of  pardoning;  3.  The  method  of  aZZot/7m^  a  pardon ;  4.  The  effect 
of  such  pardon  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely  against  the  crown  or 
the  public;  excepting,  1.  That,  to  preserve  the  liberty  of  the  subject,  the  com- 
mitting any  man  to  prison  out  of  the  realm  is,  bv  the  habeas  corpus  act,  31  Car. 
II,  c.  2,  made  a  prcemunire,  unpardonable  even  by  the  king.  Nor,  2.  can  the 
king  pardon  where  private  justice  is  principally  concemea  in  the  prosecution 
of  offenders:  "Twm  potest  rex  gratiam  facere  cum  injuria  et  damno  aliorum."(r) 
Therefore,  in  appeals  of  all  kinds,  (which  are  the  suit  not  of  the  king  but  of  tne 
party  injured,)  the  prosecutor  may  release,  but  the  king  cannot  pardon.(«) 
Neither  can  he  pardon  a  common  nuisance  while  it  remains  unredressed,  or  so 
as  to  prevent  an  abatement  of  it,  though  afterwards  he  may  remit  the  fine :  be- 
cause, though  the  prosecution  is  vested  in  the  king  to  avoid  multiplicity  of  suits, 
yet  (during  its  continuance^  this  offence  savours  more  of  the  nature  of  a  private 
*ii:\jury  to  each  individual  in  the  neighbourhood  than  of  a  public  r^ogo 
wrong,  (f)  Neither,  lastly,  can  the  king  pardon  an  offence  against  a  *- 
popular  or  penal  statute  after  information  brought;  for  thereby  the  informer 
hath  acquired  a  private  property  in  his  part  of  the  penalty.(tf) 

There  is  also  a  restriction  of  a  peculiar  nature  that  affects  the  prerogative  of 
pardoning  in  case  of  parliamentary  impeachments :  viz.,  that  the  king's  pardon 
cannot  bi  pleaded  to  any  such  impeachment  so  as  to  impede  the  inquiry  and 
stop  the  prosecution  of  great  and  notorious  offenders.  Therefore,  when,  in  the 
reign  of  Charles  the  Second,  the  earl  of  Banby  was  impeached  by  the  house  of 
commons  of  high  treason  and  otiier  misdemeanours,  and  pleaded  the  king's 
pardon  in  bar  of  the  same,  the  commons  alleged(v)  ''that  there  was  no  precedent 
that  ever  any  pardon  was  granted  to  any  persons  impeached  by  the  commons 
of  high  treason  or  other  high  crimes,  depending  the  impeachment ;"  and  there- 
upon resolved(u7)  "  that  the  pardon  so  pleaded  was  illegal  and  void,  and  ought 


(•)  Bmou*.  ch.  M.  <^SHMrk.P.aa01. 

(f)  Ibid.  cb.  4.  (•)  8  Inst  338. 

(t)  8p.  L.  b.  Ti.  e.  6.  (•)  OotiD.  Joar.  April  38,  IOTP. 

(•>8Iiitt.38«.  («)XMd.lliQr^l0r». 

\»jj 


,>Ibid.887. 
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not  to  be  allowed  in  bar  of  the  impeachment  of  the  commonB  of  England ;"  for 
which  resolution  they  a88igned(a;)  this  reason  to  the  house  of  loids, — '^  that  the 
setting  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the  whole  use  and 
effect  of  impeachments :  for,  should  this  point  be  admitted  or  stand  doubted,  it 
would  totally  discourage  the  exhibiting  any  for  the  future ;  whereby  the  chief 
institution  for  the  preservation  of  the  government  would  be  destroyed."  Soon 
after  the  revolution,  the  commons  renewed  the  same  claim,  and  voted(y)  "that  a 
pardon  is  not  pleadable  in  bar  of  an  impeachment."  And  at  length  it  was 
enacted  by  the  act  of  settlement,  12  &  13  W.  III.  c.  2,  "  that  no  pardon  under 
the  great  seal  of  England  shall  be  pleadable  to  an  impeachment  by  the  commona 
in  parliament."  But,  after  the  impeachment  has  been  solemnly  heard  and  de- 
*4001  ^^^'^^^^^^j  ^*  is  ^^*  understood  that  the  *king'8  royal  grace  is  further  re- 
^  strained  or  abiidged ;  for,  after  the  impeachment  and  attainder  of  the 
six  rebel  lords  in  1715,  three  of  them  were  from  time  to  time  reprieved  by  the 
crown,  and  at  length  received  the  benefit  of  the  king's  most  gracious  pardon.* 
2.  As  to  the  manner  of  pardoning.  1.  First,  it  must  be  under  the  great  seal. 
A  warrant  under  the  privy  seal,  or  sign-manual^  though  it  may  be  a  sufficient 
authority  to  admit  the  party  to  bail  in  order  to  plead  the  king's  pardon,  when 
obtained  in  proper  form,  yet  is  not  of  itself  a  complete  irrevocable  pardon.(z)* 

(')  Com.  Jour.  Blay  26»  1679.  (y)  Ibid.  Jane  6, 1680.  (>)  5  State  Trials,  166^  178. 

*  The  following  remarkable  record,  in  which  it  is  both  acknowledged  by  the  commoni 
and  asserted  by  the  king,  proves  that  the  king's  prerogative  to  pardon  delinquents  con- 
victed in  impeachments  is  as  ancient  as  the  constitution  itself:—^ 

Item  vrie  ca  commune  a  nostre  cUt  seigneur  le  roi  que  md  pardon  aoit  graade  a  wtXty  penoMt  jjrfu 
ne  granae,  q^oni  eel  de  eon  counseil  et  eermenteZf  et  eont  en^eschez  en  eest  present  parlemeni  demem 
de  merrd>re,  fyn  ne  de  ratuiceon,  de  forfaUure  des  terres,  tennemenz,  biene,  ou  chateaux^  lesqueux  sont 
ou  serront  trovez  en  aucnn  defaut  eneontre  leur  Ugeance,  et  Id  tenure  de  leur  dU  serement :  mms  (fiU 
ne  serroTU  jammes  conseillers  ne  officers  du  roi,  mods  en  tout  oustez  de  la  courie  lerdetde  eonsdl  at 
iouz  jours.  Et  sur  ceo  soit  en  present  parlement  fait  estaiut  s'U  plest  cm  roi^  et  de  U/uz  autra  en 
temps  a  vemr  en  cos  semhlables,  pur  profit  du  roi  et  dgn  roialme,' 

Jtesponsio, — Le  roi  ent  fra  sa  volente,  corhe  mieliz  lui  semblera.    Rot.  Pari.  50  Edw.  III.  n.  18L 

After  the  lords  have  delivered  their  sentence  of  guilty,  the  commons  have  the  power 
of  pardoning  the  impeached  convict,  by  refusing  to  demand  judgment  against  him ;  for 
no  judgment  can  be  pronounced  by  the  lords  till  it  is  demanded  by  the  commons.  Lord 
Macclesfield  was  found  guilty  without  a  dissenting  voice  in  the  house  of  lords ;  but  when 
the  question  was  afterwards  proposed  in  the  house  of  commons  that  this  funise  will  dem/oia 
judgment  of  the  lords  against  Thomas  earl  of  Macclesfield^  it  occasioned  a  warm  debate ;  but 
(the  previous  question  being  first  moved)  it  was  carried  in  the  affirmatiye  by  a  mwority 
of  136  voices  against  65.  Com.  Jour.  May  27,  1725.  6  H.  T.  R.  762.  In  lord  Straifi)rd;a 
trial,  the  commons  sent  the  following  message  to  the  lords: — "That  this  house  hold  it 
necessary  and  fit  that  all  the  members  of  the  house  may  be  present  at  trial :  to  the  end 
every  one  may  satisfy  his  own  conscience  in  the  giving  of  their  vote  to  demand  judg- 
ment."   Commons'  Journal,  11th  of  March,  1640. 

In  the  impeachment  of  Warren  Hastings,  Esq.,  it  was  decided,  after  much  serious  and 
learned  investigation  and  discussion,  by  a  very  great  majority  in  each  house  of  parliir 
ment,  that  an  impeachment  was  not  abated  by  a  dissolution  of  the  parliament,  though 
almost  all  the  legal  characters  of  each  house  voted  in  the  minorities. — CnRiSTiAir. 

*  By  7  A  8  Geo.  IV.  c.  28,  s.  13,  it  is  enacted  "  that  where  the  king's  nuyee^  shall  be 

S leased  to  extend  his  roval  mercy  to  any  offender  convicted  of  felony,  punishable  with 
eath  or  otherwise,  and  by  warrant  under  his  royal  sign-manual,  countersigned  by  one 
of  his  principal  secretaries  of  state,  shidl  Jpant  to  such  offender  either  a  free  or  con- 
ditional pardon,  the  discharge  of  such  of^nder  out  of  custody  in  the  case  of  a  free 
pardon,  and  the  performance  of  the  condition  in  the  case  of  a  conditional  pardon,  shall 
have  the  effect  of  a  pa^on  under  the  great  seal  for  such  offender  as  to  tae  felony  for 
which  such  pardon  shaU  be  so  granted.    Provided,  always,  that  no  free  pardon,  nor  any 
such  discharge  in  consequence  thereof,  nor  any  conditional  pardon,  nor  the  performance 
of  the  condition  thereof  in  any  of  Uie  caseB  aforesaid,  shall  prevent  or  mitigate  the 
punishment  to  wWch  the  offender  might  otherwise  be  lawfully  sentenced  on  a  subse- 
quent conviction  for  any  felony  committed  after  the  granting  of  any  such  pardon/' 
This  section  is  in  substance  a  re-enaQtment  of  sect.  1  of  the  unrepealed  statute  6  Geo.  IV. 
€.  25,  with  the  exception  of  the  proviso,  which  is  new. 
By  39  Geo.  III.  o.  47,  the  king  may  authorize  the  governor  of  any  place  to  which  oon- 
,  f  icts  are  transported  to  remit,  either  absolutely  or  conditionally,  liie  whole  or  any  part 
610 
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2.  Next,  it  is  a  general  rale  that  wherever  it  may  reasonably  be  presumed  the 
king  is  deceived,  the  pardon  is  void.(a)  Therefore  any  suppression  of  truth,  or 
suggestion  of  falsehood,  in  a  charter  of  pardon  will  vitiate  the  whole ;  for  the 
king  was  misinformed. (6)  8.  General  words  have  also  a  very  imperfect  effect 
in  pardons.  A  pardon  of  all  felonies  will  not  pardon  a  conviction  or  attaindei* 
of  felony,  (for  it  is  presumed  the  king  knew  not  of  those  proceedings,)  but  the 
conviction  or  attainder  must  be  particularly  mentioned  ;(c)  and  a  pardon  of 
felonies  will  not  include  piracy,^^)  for  that  is  no  felony  punishable  at  the 
common  law.  4.  It  is  also  enactea,  bv  statute  18  Eic.  II.  st.  2,  c.  1,  that  no  par- 
don for  treason,  murder,  or  rape  shall  be  allowed  unless  the  offence  be  particu- 
larly specified  therein ;  and  particularly  in  murder  it  shall  be  expressed  whether  . 
it  was  committed  by  lying  in  wait,  assault,  or  malice  prepense.  Upon  which 
Sir  Edward  Coke  observes(e)  that  it  was  not  the  intention  of  the  parliament 
that  the  king  should  ever  pardon  murder  under  these  aggravations ;  and  there- 
fore they  prudently  laid  the  pardon  under  these  restrictions,  because  they 
did  not  conceive  it  possible  that  the  king  would  ever  excuse  an  offonce  by 
name,  which  was  attended  with  such  high  aggravations.  And  it  is  remarkable 
enough,  that  there  is  np  precedent  of  a  pardon  in  the  register  for  any  other 
homicide  than  that  *which  happens  se  defendendo  or  per  infortunium :  to  rinAQi 
which  two  species  the  king's  pardon  was  expressly  confined  by  the  sta-  *- 
tutes  2  Edw.  III.  c.  2  and  14  Edw.  III.  c.  15,  which  declare  that  no  pardon  of 
homicide  shall  be  granted  but  only  where  the  king  may  do  it  by  the  oath  of  his 
crown;  that  is  to  say,  where  a  man  slayeth  another  in  his  own  defence  or  by 
misfortune.  But  the  statute  of  Eichard  the  Second,  before  mentioned,  enlarges, 
by  implication,  the  royal  power,  provided  the  king  is  not  deceived  in  the 
intended  obiect  of  his  mercy.  And  therefore  pardons  of  murder  were  always 
granted  with  a  non  obstante  of  the  statute  of  king  Eichard,  till  the  time  of  the 
revolution,  when,  the  doctrine  of  non  obstante^s  ceasing,  it  was  doubted  whether 
murder  could  be  .pardoned  generally ;  but  it  was  determined  by  the  court  of 
king's  hench(/)  tnat  the  king  may  pardon  on  an  indictment  of  murder  as  well 
as  a  subject  may  discharge  an  appeal.*  Under  these  and  a  few  other  restrictions, 
it  is  a  general  rule  that  a  pardon  shall  be  taken  most  beneficially /or  the  subject, 
and  most  strongly  against  the  king. 

A  pardon  may  also  be  conditional;  that  is,  the  king  may  extend  his  mercy 
upon  what  terms  he  pleases,  and  may  anhez  to  his  bounty  a  condition,  either 
precedent  or  subsequent,  on  the  performance 'whereof  the  validity  of  the  pardon 
will  depend;  and  this  by  the  common  law.(a^  Which  prerogative  is  daily 
exerted  in  the  pardon  of  felons  on  condition  or  being  confined  to  hard  labour 
ibr  a  stated  time,  or  of  transportation  to  some  foreign  country  for  life  or  for  a 
term  of  years ;  such  transportation  or  banishment(A)  being  allowable  and  war- 
ranted by  the  habeas  corpus  act,  81  Car.  II.  c.  2,  §  14,  and  both  the  imprisonment 
and  transportation  rendered  more  easy  and  effectual  by  statutes  8  G-eo.  III.  c. 
15,  and  19  Geo.  III.  c.  74.« 

<•)  9  a*wk.  p.  a 888.  (/)S«ak.489. 

(»)8In8t238.  (#)  2  Bkwk.  P.  C.  894. 

(•)  2  Hawk.P.a888.  (*) Tnbportetfon  is  nid  (Bar.  862)  to  Iiat«  been  ftnt 

(<)  1  Hawk.  P.  a  99.  inflicted  aa  a  pnnlBlmieiit  by  itatnto  89  SUs.  o.  i. 

(•)  3  Init.  288. 

of  their  term  of  transportation ;  which  remission  shaQ  be  of  the  same  effect  as  if  his 
jQcu^esty  had  signified  his  intention  of  mercy  under  the  sign-manual ;  and  the  names  of 
such  convicts  are  to  be  inserted  in  the  ntet  general  pardon  which  shall  pass  the  great 
seal. 

And,  by  sect.  26  of  the^  Geo.  IV.  c  84,  it  is  enacted  that  a  felon  under  sentence  or 
order  of  transportation,  receiving  a  remission  of  the  sentence  from  the  governor  of  New 
South  Wales,  or  any  other  colony,  who  may  be  authorissed  to  grant  the  same  while  such 
felon  shall  reside  in  a  place  where  he  may  lawfully  reside  under  such  sentence,  order, 
or  remission,  may  sue  for  the  recovery  of  anv  property  acquired  bjwhim  since  his  con- 
viction, or  for  any  damage  or  ii\jury  sustained  by  him.  This  enactment  was  introduced 
shortly  after  the  decision  of  the  court  of  King's  Bench  in  the  case  of  Bullock  v$,  Dcddp, 
2  B.  &  A.  258.— Chittv. 

*  The  8  Geo.  III.  c.  15  is  repealed  by  the  5  Geo.  IV.  c.  84,  and  the  19  Geo.  HI.  o.  74 
by  the  7  Ai  8  Geo.  IV.  c.  27.    And,  by  9  Geo.  IV.  c.  32,  s.  3,  reciting  that  it  is  expedient  to 
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8.  With  regard  to  the  manner  of  allowing  pardons,  we  may  observe  that  a 
^AQoi  pA^on  hy  act  of  parliament  is  more  *bene£bcial  than  by  the  king's  iihajp- 
^  ter ;  for  a  man  is  not  bound  to  plead  it,  but  the  conrt  must  ex  €ffiao  take 
notice  of  it;(0  neither  can  he  lose  the  benefit  of  it  by  his  own  laches  or  negli- 
gence, as  he  may  of  the  king's  charter  of  pardon.(/:)  The  kind's  charter  of 
pardon  most  be  specially  pleaded,  and  that  at  a  proper  time ;  ror  if  a  msD  is 
mdicted,  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  himself  upon  his 
trial  by  pleading  the  general  issue,  he  has  waived  the  benefit  of  such  pardon.(0 
But  if  a  man  avails  hunself  thereof  as  soon  as  b^  course  of  law  he  may,  a  pardon 
may  either  be  pleaded  upon  arraignment,  or  m  arrest  of  judgment,  or,  in  the 
present  stage  of  proceeding,  in  bar  of  execution.  Antiently,  by  statute  10 
Edw.  in.  c.  2,  no  pardon  of  felony  could  be  allowed  unless  the  party  found 
sureties  for  the  good  behaviour  before  the  sheriff  and  coroners  of  the  ooanty.(m) 
But  that  statute  is  repealed  by  the  statute  5  &  6  W.  and  M.  c.  13,  which,  instead 
thereof,  gives  the  judges  of  the  court  a  discretionary  power  to  bind  the  criminal 
pleading  such  pardon  to  his  good  behaviour,  with  two  sureties,  for.  any  term 
not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king  is  to  make  the  ofifonder  a  new 
man  -,  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed  to  that 
offence  for  which  he  obtains  his  pardon ;  and  not  so  much  to  restore  bis  former, 
as  to  five  him  a  new,  credit  ana  capacity.  But  nothing  can  restore  or  purify 
the  bfood  when  once  corrupted,  if  the  pardon  be  not  allowed  till  after  at- 
tainder, but  the  high  and  transcendent  power  of  parliament.  Yet  if  a  peraon 
attainted  receives  the  king's  pardon,  and  afterwards  hatb  a  son,  that  son  may 
be  heir  to  his  father,  because  the  &ther,  being  made  a  new  man,  miffht  transmit 
new  inheritable  blood;  though  had  he  been  bom  before  the  pardon  he  could 
never  have  inherited  at  all.(ny 


CHAPTER  XXXn. 
OF  KXEOUTKM^. 


MOZl  ^Tbders  now  remains  nothing  to  speak  of  but  exectUum;  the  oomple- 
•I  tion  of  human  punishment.  And  this,  in  all  cases,  as  well  capital  as 
otherwise,  must  be  performed  by  the  legal  officer,  the  sheriff  or  his  deputy; 
whose  warrant  for  so  doing  was  antiently  by  precept  under  the  hand  and  seal 
of  the  jud^,  as  it  is  still  practised  in  the  court  of  tne  lord  high  steward  upon 
the  execution  of  a  peer  ;(a}  though  in  the  court  of  the  peers  in  parliament  it  is 
done  by  writ  from  the  king.(6)  Afterwards  it  was  establishea(e)  that  in  esse 
of  life  the  judge  may  command  execution  to  be  done  without  any  writ    And 

(•)8Mbookfl.M«lM. 

r.  MsHaLP.aiw. 

prevent  all  doubts  respecting  the  civil  rights  of  persons  oonvicted  of  felonies  not  ospitBl, 
who  have  undersone  the  punishment  to  which  thev  were  acyudged,  it  is  enacted  thst 
where  any  offender  hath  been  or  shall  be  convicted  of  any  felony  not  punishable  with 
death,  and  hath  endured  or  shall  endure  the  punishment  to  which  such  offender  hath 
been  or  shall  be  acyudged  for  the  same,  the  punishment  so  endured  hath  and  shall  have 
the  like  efifeots  and  consequence»  as  a  pardon  under  the  great  seal  as  to  the  fetonv 
whereof  the  offender  was  so  convicted :  provided,  always,  that  nothing  therein  oontainso, 
nor  the  enduring  %f  such  punishment,  shall  prevent  or  mitigate  any  punishment  to 
which  the  offender  might  otherwise  be  lawfully  sentenced  on  a  subsequent  oonvictioD 
for  any  other  felouy. 

^  A  son  bom  after  the  attainder  may  inherit  if  he  has  no  elder  brother  livmg  bcm 
before  the  attainder;  otherwiM  the  land  will  escheat  ^ro  dlf^ete  Aflywfo.  1  Hal.  P.  0.358. 
-^OuusriAv. 
sis 
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now  the  usage  is  for  the  jnd^  to  sign  the  calendar,  or  list  of  all  the  prisoners' 
names,  with  their  separate  judgments  in  the  margin,  which  is  left  with  the 
sheriff.  As  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's  name, 
^'  let  him  be  hanged  bj  the  neck  f  formerly,  in  the  days  of  Latin  and  abbre- 
viation,(^)  "«i«  per  ccl"  for  *' suspendatur  per  coUum," — ^And  this  .is  the  only 
warrant  that  the  sheriff  has  for  so  material  an  act  as  taking  away  the  life  of 
another.(«)  It -may  certainly  afford  matter  of  speculation  that  in  civil  causes 
there  should  be  such  a  variety  of  writs  of  execution  to  recover  a  trifling  debt, 
issued  in  the  king's  name  and  under  the  seal  of  the  court,  without  which  the 
sheriff  "'cannot  legally  stir  one  step-;  and  yet  that  the  execution  of  a  r^Afu 
man,  the  most  important  and  terrible  task  of  any,  should  depend  upon  I  ^  ^ 
a  marginal  note.^ 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  con- 
venient time;  which  in  the  country  is  also  left  at  large.  In  London,  indeed,  a 
more  solemn  and  becoming  exactness  is  used,  both  as  to  the  warrant  of  exe- 
cution and  the  time  of  executing  thereof:  for  the  recorder,  after  reporting  to 
the  king  in  person  the  case  of  the  several  prisoners,  and  receiving  his  royal 
pleasure  that  the  law  must  take  its  course,  issues  his  warrant  to  the  sheruQb, 
directing  them  to  do  execution  on  the  day  and  at  the  place  assi^ed.(/)'  And 
in  the  court  of  king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or  brought 
there  by  habeas  corpuSj  a  rule  is  made  for  his  execution,  either  specifying  the 
time  and  place,(^)  or  leaving  it  to  the  discretion  of  the  sheriff.(A)  And 
throughout  the  kingdom,  by  statute  25  Greo.  II.  c.  87,  it  is  enacted  that,  in  case 
of  murder,  the  judge  shall  in  his  sentence  direct  execution  to  be  performed  on 
the  next  day 'but  one  after  sentence  pa8sed.(t)  But,  otherwise,  the  time  and 
place  of  execution  are  by  law  no  part  of  the  judgment.(A)'  It  has  been  well 
observed(^  that  it  is  of  ^at  importance  that  the  punishment  should  follow 
the  crime  as  early  as  possible ;  that  the  prospect  of  gratification  or  advantage 
which  tempts  a*  man  to  commit  the  crime  should  instantly  awake  the  attendant 
idea  of  punishment.  Delay  of  execution  serves  only  to  separate  these  ideas ; 
and  then  the  execution  itself  affects  the  minds  of  the  spectators  rather  as  a 
terrible  sight  than  as  the  necessary  consequence  of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  substituting  one  death 

(^  Stiandf.  p.  a  181  (»)  Bee  Appendix,  )  8. 

(«)  6  Mod.  22.  («)  See  page  202. 

(/)  See  Appendix,  1 4.  («)  So  held  by  the  twelre  jadgea,  Mich.  10  Geo.  HL 

(r)  State  Trials,  tL  882.    Foet  48.  (<)  Beoear.  ch.  19. 

I  .11.  .       . 

^  Though  it  be  true  thftt  a  marginal  note  of  a  calendar,  signed  by  the  judge,  is  the  only 
warrant  that  the  sheriff  has  for  the  execution  of  a  convict,  yet  it  is  mi^e  with  more 
caution  and  solemnity  than  is  represented  by  the  learned  coxxmientator.  At  the  end  of 
the  assizes  the  clerk  of  assize  makes  out  in  writing  four  lists  of  all  the  prisoners,  with 
separate  columns,  containing  their  crimes,  verdicts,  and  sentences,  leaving  a  blank 
column,  in  which,  if  the  judge  has  reason  to  vary  the  course  of  the  law,  he  writes  oppo- 
site the  names  of  the  capital  convicte,  to  he  reprieved,  respited,  transported,  &o.  These  four 
calendars,  being  first  carefully  compared  together  by  the  judge  and  the  clerk  of  assize, 
are  signed  by  them,  and  one  is  given  to  the  sheriff,  one  to  the  gaolor,  and  the  judge  and 
the  clerk  of  assize  each  keep  another.  If  the  sheriff  (receives  afterwards  no  special  order 
from  the  judge,  he  executes  the  judgment  of  the  law  in  the  usual  manner,  agreeably  to 
the  directions  of  his  calendar.  In  every  county  this  important  subject  is  settled  with 
great  deliberation  by  the  judge  and  the  clerk  of  assize  before  the^udge  leaves  the  assize- 
town  ;  but  probably  in  different  counties,  with  some  slight  variations,  as  in  Lancashire, 
no  calendar  is  left  with  the  gaoler,  but  one  is  sent  to  the  secretary  of  state. 

If  the  judge  thinks  it  proper  to  reprieve  a  capital  convict,  he  sends  a  memorial  or  cer- 
tificate to  the  king's  most  ^ccelierU  moijesty,  directed  to  the  secretary  of  state's  office,  stating 
that,  from  favourable  circumstances  appearing  at  the  trial|  he  recommends  him  to  his 
zn%)esty's  niercy,  and  to  a  pardon,  upon  condition  of  transportation  or  some  slight 
punishment.    This  recommendation  is  always  attended  to. — Christiak. 

'  But  now,  by  stat.  1  Vict.  c.  77,  s.  I,  no  report  is  to  be  made  to  her  majesty  of  the 
case  of  any  capital  convict  at  the  central  criminal  court ;  but,  by  sect.  5,  the  court  shall 
of  its  own  authority  direct  execution  to  be  done  on  offenders. — Stewart. 

*  See  3  Burr.  1812.  And  even  the  above  statute  is  only  directory  as  to  awarding  the 
day  of  execution  and  does  not  render  it  an  essential  requisite.  Kuss.  &  R.  C.  C.  230.— 
Ghittv. 
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for  another^  without  being  guilty  of  felony  himself  as  has  been  formerly  8aid.(}n) 

*4051  ^*  ^  ^^^^  ^^^^  *^y  ®"'  -^^^^^^  Coke(n)  and  Sir  Matthew  Haie^o)  liat 
^  even  the  king  cannot  change  the  punishment  of  the  law  by  alterm^  the 
hanging  or  burning  into  beheading;  though  when  beheading  is  part  ot  the 
sentence  the  king  may  i^emit  the  rest.  And,  notwithstanding  some  examples 
to  the  contrary,  Sir  Edward  Coke  stoutly  maintains  that  "Judicandum  est  Ugibus, 
non  exemplis"  But  others  have  thought,(p)  and  more  justly,  that  this  preroga* 
tive,  being  founded  in  mercy,  and  immemorially  exercised  by  the  crown,  is  part 
of  the  common  law.  For  hitherto,  in  every  instance,  all  these  exchanges  have 
been  for  more  merciful  kinds  of  death ;  and  how  far  this  may  also  fafl  within 
the  king's  power  of  granting  conditional  pardons-^riz.,  by  remitting  a  severe 
kind  of  death,  on  condition  tnat  the  criminal  submits  to  a  milder — ^is  a  matter 
that  may  bear  consideration.  It  is  observable  that  when  lord  Stafford  was 
executed  for  the  popish  plot  in  the  reign  of  king  Charles  the  Second,  the  then 
sheriffs  of  London,  having  received  the  king's  writ  for  beheading  him,  petitioned 
the  house  of  lords  for  a  command  or  order  from  their  lordships  how  the  said 
judgment  should  be  executed )  fbr,  he  being  prosecuted  by  impeachment,  they 
entertained  a  notion  (which  is  said  to  have  been  countenanced  by  lord  Bussel) 
that  the  king  could  not  pardon  any  part  of  the  sentence.(g)  The  lords  re- 
Bolved(r)  that  the  scruples  of  the  sheriffs  were  unnecessary,  and  declared  that 
the  king's  writ  ought  to  be  obeyed.  Disappointed  of  raising  a  flame  in  that 
assembly,  they  immediately  signifled(5)  to  tne  house  of  commons,  by  one  of  the 
members,  that  they  were  not  satisfied  as  to  the  power  of  the  said  writ.  That 
house  took  two  days  to  consider  of  it,  and  then(t)  sullenly  resolved  that  the 
house  was  content  that  the  sheriff  do  execute  lord  Stafford,  by  severing  his  head 
from  his  body.  It  is  further  related,  that  when  afterwards  the  same  lord  Bnssel 
was  condemned  for  high  treason  upon  indictment,  the  king,  while  he  remitted 
*406 1  ^^®  ignominious  part  of  the  *sentence,  observed  "  that  his  lordship  would 
J  now  find  that  he  was  possessed  of  that  prerogative  which  in  'the  case 
of  lord  Stafford  he  had  denied  him.'X^)  One  can  hardly  determine  (at  this 
distance  from  those  turbulent  times)  which  most  to  disapprove  of,  the  indecent 
and  sanguinary  aeal  of  the  subject,  or  the  cool  and  cruel  sarcasm  of  the 
sovereign. 

To  conclude:  it  is  clear  that  if,  upon  iudgment  to  be  hanged  by  the  neck  till 
he  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  the  sheriff  must 
hang  him  again.(t(7)  For  the  former  hanging  was  no  execution  of  the  sentence; 
and,  if  a  false  tenderness  were  to  be  indiSged  in  such  cases,  a  multitude  of  col- 
lusions might  ensue.  Nay,  even  while  abjurations  were  in  force,(a;)  such  a 
criminal,  so  reviving,  was  not  allowed  to  take  sanctuary  and  abjure  the  realm; 
but  his  fleeing  to  sanctuary  was  held  an  escape  in  the  officer.(y) 

And*,  having  thus  arrived  at  the  last  stage  of  criminal  proceedings,  or  exe- 
cution, the  end  and  completion  of  human  punishment,  which  was  the  sixth  and 
last  head  to  be  considered  under  the  division  of  public  wrongs,  the  fourth  and 
last  object  of  the  laws  of  England,  it  may  now  seem  high  time  to  put  a  period 
to  these  commentaries,  which  the  author  is  very  sensible  have  already  swelled 
to  too  great  length.  But  he  cannot  dismiss  tne  student,  for  whose  use  alone 
these  rudiments  were  originally  compiled,  without  endeavouring  to  recall  to  his 
memory  some  principal  outlines  of  the  legal  constitution  of- this  country,  by  a 
short  historical  review  of  the  most  considerable  revolutions  that  have  happened 
in  the  laws  of  England  from  the  earliest  to  the  present  times.  And  this  task 
he  will  attempt  to  discharge,  however  imperfectly,  in  the  next  or  concluding 
chapter. 

(•»)  8m  page  179.  (•)  Own.  Jour  J>ec^]a,  169D. 


:•)  2  Hal.  P.  C.  412.  («)  2  Hume,  360. 

rF)Vost.270.    F.N.B.244,b.  19  Ryrn.  J'M.  284.  (»)  2  HaI.  P.  C.  412.  2  Hawk.  P.  C.  468. 

^^  2  Hume.  Hist  of  G.  B.  828.  (')  See  page  320. 

Lords' Jour.  Dec.  21, 1680.  (v)  FiU.  Abr.  tit  Owm,  8S.  Fiiieh,  L.  MI. 


•U 


Digitized  by 


Google 


Chap.  83.]        EISB,  Etc.  OF  THE  LAWS  OF  ENGLAND.  407 


CHAPTEE  XXXm. 

OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IMPROVEMENTS  OF  THE  LAWS 

OF  ENGLAND. 


^Betorb  we  enter  on  the  subject  of  this  chapter,  in  which  I  propose,    ri^AM 
by  way  of  supplement  to  the  whole,  to  attempt  an  historical  review  of    ^ 
the  most  remarkable  changes  and  alterations  that  have  happened  in  the  laws 


of  England,  I  must  first  of  all  remind  the  student  that  the  rise  and  progress  of 
many  principal  points  and  doctrines  have  been  already  pointed  out  in  the  course 
of  these  commentaries  under  their  respective  divisions;  these  having  therefore 
been  particularly  discussed  already,  it  cannot  be  expected  that  I  should  re- 
examine them  with  any  degree  of  minuteness,  which  would  be  a  most  tedious 
imdertaking.  What  I  therefore  at  present  propose  is,  only  to  mark  out  some 
outlines  of  our  English  juridical  history,  by  taking  a  chronological  view  of  the 
state  of  our  laws  and  their  successive  mutations  at  different  periods  of  time. 

The  several  periods  under  which  I  shall  consider  the  state  of  our  legal  polity 
are  the  following  Bix :  1.  From  the  earliest  times  to  the  Norman  conquest ;  2. 
From  thje  Norman  conquest  to  the  reign  of  king  Edward  the  First;  3.  From 
thence  to  the  reformation;  4.  F^-om  the  reformation  to  the  *restoration  rjit^no 
of  king  Charles  the  Second;  6.  From  thence  to  the  revolution  in  1688;  ^ 
6.  From  the  revolution  to  the  present  time. 

I.  And,  first,  with  regard  to  the  antient  Britons,  the  aborigines  of  our  island, 
we  have  so  little  handed  down  to  us  concerning  them  with  any  tolerable  cer- 
tainty that  our  inquiries  here  must  needs  be  very  fruitless  and  defective.  How- 
ever, from  Csesar's  account  of  the  tenets  and  discipline  of  the  antient  Druids  in 
Gaul,  in  whom  centred  all  the  learning  of  these  western  parts,  and  who  were, 
as  he  tells  us,  sent  over  to  Britain  (that  is,  to  the  island  of  Mona  or  Anglesey) 
to  be  instructed;  we  may  collect  a  few  points  which  bear  a  great  affinity  and 
resemblance  to  some  of  the  modem  doctrines  of  our  English  law.  Particularly 
the  very  notion  itself  of  an  oral,  unwritten  law,  delivered  down  from  age  to  age 
by  custom  and  tradition  merely,  seems  derived  from  the  practice  of  the  Druids, . 
who  never  committed  any  of  their  instnictions  to  writing,  possibly  for  want  of 
letters;  since  it  is  remarkable  that  in  all  the  antiquities,  unquestionably  British, 
which  the  industry  of  the  modems  has  discovered,  there  is  not  in  any  of  them 
the  least  trace  of  any  character  or  letter  to  be  found.  The  partible  quality  also 
of  lands  by  the  custom  of  gavelkind,  which  still  obtains  in  many  parts  of  Eng- 
land, and  did  universally  over  "Wales  till  the  reign  of  Henry  YIlI.,  is  undoubt- 
edly of  British  original.  So  likewise  is  the  antient  division  of  the  goods  of  an 
intestate  between  his  widow  and  children  or  next  of  kin ;  which  has  since  been 
revived  by  the  statute  of  distributions.  And  we  may  also  remember  an  in- 
stance of  a  slighter  nature  mentioned  in  the  present  volume,  where  the  same 
custom  has  continued  from  Csesar's  time  to  the  present;  that  of  burning  a 
woman  guilty  of  the  crime  of  petit  treason  bjr  killing  her  husband.* 

The  great  variety  of  nations  that  successively  broke  in  upon  and  destroyed 
both  the  British  inhabitants  and  '''constitution,  the  Eomans,  the  Picts,  r^^Ay 
and  after  them  the  various  clans  of  Saxons  and  Panes,  must  necessarily  ^ 
have  caused  great  confusion  and  uncertainty  in  the  laws  and  antiquities  of  the 
kingdom;  as  they  were  very  soon  incorporated  and  blended  together,  and  there- 
fore, we  may  suppose,  mutually  communicated  to  each  other  their  respective 
usages,  (a)  in  regard  to  the  rights  of  property  and  the  punishment  of  crimes. 
So  that  it  is  morally  impossible  to  trace  out  with  any  degree  of  accuracy  when 
the  several  mutations  of  tl\e  common  law  were  made,  or  what  was  the  respective 
original  of  those  several  customs  we  at  present  use,  by  any  chemical  resolution 

(«)Hal.Hlst.O.L.68. 

'  But  this  is  now  altered-  by  9  Geo.  IV.  c.  31.    See  arUe,  p.  204.— Cheistian. 
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of  them  to  their  first  and  component  principles.  We  can  seldom  pronounce 
that  this  custom  was  derived  from  the  Britons;  tJiat  was  left  behind  by  the 
Eomans;  this  was  a  necessary  precaution  against  the  Picts;  that  was  introduced 
by  the  Saxons^  discontinued  by  the  Danes,  but  afterwards  restored  by  the 
Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiosity  and  some  use;  but 
this  can  very  rarely  be  the  case,  not  only  from  the  reason  above  mentionedy  but 
also  from  many  others.  First,  from  the  nature  of  traditional  laws  in  general, 
which,  being  accommodated  to  the  exigencies  of  the  times,  sufPer  by  degrees 
insensible  variations  in  practice  ;(6)  so  that  though  upon  comparison  we  pminiy 
discern  the  alteration  of  the  law  from  what  it  was  five  hundred  years  ago,  yet 
it  is  impossible  to  define  the  precise  period  in  which  that  alteration  accru^,  any 
more  than  we  can  discern  the  changes  of  the  bed  of  a  river  which  vs^ries  its 
shores  by  continual  decreases  and  alluvions.  Secondly,  this  becomes  imprac- 
ticable from  the  antiquitv  of  the  kingdom  and  its  government,  which  alone, 
though  it  had  been  disturbed  by  no  foreign  invasions,  would  make  it  impossible 
to  search  out  the  original  of  its  laws,  unless  we  had  as  authentic  monuments 
*410  T  *^®^^^^  ^  *^'®  Jews  had  by  the  hand  of  Moses.(c)  Thirdly,  *tiii8  un- 
-1  certainty  of  the  true  origin  of  particular  customs  must  also  in  part  have 
arisen  from  the  means  whereby  Christianity  was  propagated  among  our  Saxon 
lincestors  in  this  island,  by  learned  forei^ers  brought  over  from  Eome  and 
other  countries,  who  undoubtedly  carried  with  them  many  of  their  own  national 
customs,  and  probably  prevailed  upon  the  state  to  abrogate  such  usages  as 
were  inconsistent  with  our  holy  religion,  and  to  introduce  many  others  that 
were  more  conformable  thereto.  And  this  perhaps  may  have  partly  been 
the  cause  that  we  find  not  only  some  rules  of  the  Mosaical,  but  also  of  the 
imperial  and  pontifical,  laws,  blended  and  adopted  into  our  own  system. 

A  further  reason  may  also  be  given  for  the  ^at  variety,  and,  of  course,  the 
uncertain  original,  of  our  antient  established  customs,  even  after  the  Saxon 
government  was  firmly  established  in  this  island, — ^viz.,  the  subdivision  of  the 
Kingdom  into  an  heptarchy,  consisting  of  seven  independent  kingdoms,  peopled 
and  governed  by  different  clans  and  colonies.  This  must  necessarily  create  an 
infinite  diversity  of  laws,  even  though  all  those  colonies  of  Jutes,  Angles,  Anglo- 
Saxons,  and  the  like  originallv  sprung  from  the  same  mother-countiy,  the  great 
Northern  hive,  which  pourecf  forth  its  warlike  progeny,  and  swarmed  all  over 
Europe,  in  the  sixth  and  seventh  centuries.  This  multiplicity  of  laws  will 
necessarily  be  the  case  in  some  aegree  where  any  kingdom*is  cantoned  out  into 
any  provincial  establishments,  and  not  under  one  common  dispensation  of  laws, 
though  under  the  same  sovereign  power.  Much  more  will  it  happen  where 
seven  unconnected  states  are  to  form  their  own  constitution  and  superstructuie 
of  government,  though  they  all  begin  to  build  upon  the  same  or  similar 
foundations. 

When  therefore  the  West  Saxons  had  swallowed  up  all  the  rest,  and  king 
Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grandfather  Egbert 
was  the  founder,  his  mighty  genius  prompted  him  to  undertake  a  most  great 
*411 1  ^^^  necessary  work,  which  he  is  said  to  have  executed  in  as  ^masterly 
J  a  manner,  no  less  than  to  new-model  the  constitution,  to  rebuild  it  on  a 
plan  that  should  endure  for  ages,  and  out  of  its  old  discordant  materials,  which 
were  heaped  upon  each  other  in  a  vast  and  rude  irregularity,  to  form  one  uni- 
form and  well-connected  whole.  This  he  effected  bv  reducing  the  whole  king- 
dom under  one  regular  and  gradual  subordination  of  government,  wherein  eacn 
man  was  answerable  to  his  immediate  superior  for  his  own  conduct  and  that 
of  his  nearest  neighbours :  for  to  him  we  owe  that  master-piece  of  judicial 
polity,  the  subdivision  of  England  into  tithing  and  hundreds,  if  not  into 
counties,  all  under  the  influence  and  administration  of  one  supreme  magistrate, 
the  king;  in  whom,  as  in  a  general  reservoir,  all  the  executive  authority  of  the 
law  was  lodged,  and  from  whom  justice  was  dispersed  to  every  part  of  the 
nation  by  distinct  yet  communicating  ducts  and  channels;  which  wise  iisti* 

<e)  HaL  Hist.  G.  L.  67.  C«)  IbUL  69. 
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iatioo  has  been  preserved  for  near  a -thousand  years  unchanged,  from  Alfred's 
u>  the  present  time.  He  also,  like  another  Theodosius,  collected  the  various 
customs  that  he  found  dispersed  in  the  kingdom,  and  reduced  and  digested 
them  into  one  uniform  system  or  code  of  laws,  in  his  Dom-bec,  or  liber  judicialis. 
This  he  compiled  for  the  use  of  the  court-baron,  hundred,  and  county  court,  the 
oourt-leet,  and  sheriff's  tourn,  tribunals  which  he  established  for  the  trial  of  all 
causes,  civil  and  criminal,  in  the  very  districts  wherein  the  complaint  arose ', 
all  of  them  subject,  however,  to  be  inspected,  controlled,  and  kept  within  the 
bounds  of  the  universal  or  common  law  by  the  king's  own  courts,  which  were 
then  itinerant,  being  kept  in  the  king's  palace,  and  removing  with  his  house- 
hold in  those  royal  progresses,  which  he  continually  made  from  one  end  of  the 
kingdom  to  the  other. 

The  Banish  invasion  and  conquest,  which  introduced  new  foreign  customs, 
was  a  severe  blow  to  this  noble  fabric;  but  a  plan  so  excellently  concerted  could 
never  be  long  thrown  aside.  So  that  upon  the  expulsion  of  these  intrudere 
the  English  returned  to  their  antient  law,  retaining,  however,  some  few  of  the 
customs  of  their  late  visitants,  which  went  *under  the  name  of  Dane-  r*4i2 
JLage:  as  the  code  compiled  by  Alfred  was  called  the  West-Saxon-Lage ;  *• 
and  the  local  constitutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  countries  nearest  to  Wales,  and  probably  abounded  with  many  British 
customs,  were  called  the  Mercen-Laae.  And  these  three  laws  were,  about  the 
beginning  of  the  eleventh  century,  m  use  in  different  counties  of  the  realm,  the 
provincial  polity  of  counties  and  their  subdivisions  having  never  been  altered 
or  discontinued  through  all  the  shocks  and  mutations  of  government  from  the 
time  of  its  first  institution,  though  the  laws  and  customs  therein  used  have  (as 
we  Bhall  see)  often  suffered  considerable  changes. 

For  king  Edgar,  (who,  besides  military  merit,  as  founder  of  the  English  navy, 
was  also  a  most  excellent  civil  governor,)  observing  the  ill  effects  of  three  dis- 
tinct bodies  of  laws  prevailing  at  once  in  separate  parts  of  his  dominions,  pro- 
jected and  begun  what  his  grandson  king  Edwara  the  Confessor  afterwards 
completed, — ^viz.,  one  uniform  digest  or  body  of  laws  to  be  observed  throughout 
the  whole  kingdom;  being  probably  no  more  than  a  revival  of  king  Alfred's 
code,  with  some  improvements  suggested  by  necessity  and  experience,  particu- 
larly the  incorporating  some  of  the  British  or  rather  Mercian  customs,  and  also 
such  of  the  Danish  as  were  reasonable  and  approved,  into  the  West-Saxon-Lage, 
which  was  still  the  groundwork  of  the  whole.  An.l  this  appears  to  be  the  best- 
supported  and  most  plausible  conjecture  (for  certain^  is  not  to  be  expected) 
of  the  rise  and  original  of  that  admirable  system  of  maxims  and  unwritten 
customs,  which  is  now  known  by  the  name  or  the  common  law,  as  extending  its 
authority  universally  over  all  the  realm,  and  which  is  doubtless  of  Saxon 
parentage. 

Amon^  the  most  remarkable  of  the  Saxon  laws  we  may  reckon, — 1.  The 
constitution  of  parliaments,  or,  rather,  general  assemblies  of  the  principal  and 
wisest  men  in  the  nation;  the  mttejia-gemotey  ot  commune  consilium,  of  the  antient 
Germans,  which  was  not  yet  reduced  to  the  forms  and  *distiilctions  of  r#4iQ 
our  modern  parliament,  without  whojse  concurrence,  however,  no  new  *- 
law  could  be  made  or  old  one  altered.*  2.  The  election  of  their  magistrates  by 
the  people,— originally  even  that  of  their  kings,  tlU'  dear-bought  experience 
evinced  the  convenience  and  necessitjr  of  establishing  an  hereditary  succession 
to  the  crown.  But  that  of  all  subordinate  magistrates,  their  military  officers  or 
heretochs,  their  sheriflfe,  their  conservators  of  the  peace,  their  coroners,  their 
portreeves,  (since  changed  into  mayors  and  baiUffs,^  and  even  their  tithing- 
men  and  borsholders  at  the  leet,  continued,  some  till  the  Norman  conquest^ 
others  for  two  centuries  after,  and  some  remain  to  this  day.  8.  The  descent 
of  the  crown,  when  once  a  roval  family  was  established,  upon  nearly  the  same 
hereditary  principles  upon  which  it  has  ever  since  continued ;  .only  that  per 
haps,  in  case  oi  minority,  the  next  of  kin  of  full  age  would  ascend  the  throne 
as  king,  and  not  as  protector,  though  after  his  death  the  crown  immediately 
reverted  back  to  the  heir.    4.  The  great  paucity  of  capital  punishments  for  the 
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first  offence;  e^  en  the  most  notoriouB  offoiidera  being  allowed  to  commate  it  for 
a  fine  or  weregild,  or,  in  default  of  payment,  perpetual  bondage ;  to  which  our 
benefit  of  clergy  has  now  in  some  measure  succeeded.  6.  The  prevalence  of 
certain  customs,  as  heriots  and  military  services  in  proportion  to  every  man's 
land,  which  much  resembled  the  feodal  constitution,  but  yet  were  exempt  from 
all  its  rigorous  hardships ;  and  which  may  be  well  enough  accounted  for  by 
supposing  them  to  be  brought  from  the  continent  by  the  first  Saxon  iuvadeis, 
in  tne  primitive  moderation  and  simplicity  of  the  feodal  law,  before  it  got  into 
the  hands  of  the  Norman  jurists,  who  extracted  the  most  slavish  doctrines  and 
oppressive  consequences  out  of  what  was  originally  intended  as  a  law  of  liberty. 
6.  That  their  estates  were  liable  to  forfeiture  for  treason,  but  that  the  doctrine 
of  escheats  and  corruption  of  blood  for  felonv,  or  any  other  cause,  was  utterly 
unknown  amongst  them.  7.  The  descent  of  their  lands  to  all  the  males  equally, 
without  any  right  of  primogeniture;  a  custom  which  obtained  among  the 
BritonS;  was  agreeable  to  the  Roman  law,  and  continued  among  the  ^xons 
♦4141  *^^^  the  Norman  conquest :  *thou^h  really  inconvenient,  and  more  espe- 
^  ciaUy  destructive  to  antient  famihes,  which  are  in  monarchies  necessary 
to  be  supported,  in  oi'der  to  form  and  keep  up  a  nobility  or  intermediate  state 
between  the  prince  and  the  common  people.  8.  The  courts  of  justice  consisted 
principally  or  the  county  courts,  and,  in  cases  of  weight  or  nicety,  the  king's 
court  held  before  himself  in  person,  at  the  time  of  his  parliaments,  which  were 
usually  holden  in  different  places,  according  as  he  kept  the  three  great  festivala 
of  Christmas,  Easter,  and  Whitsuntide ;  an  institution  which  was  adopted  by 
king  Alfonso  YII.  of  Castile,  about  a  century  after  the  conquest,  who  at  the 
same  three  ffreat  feasts  was  wont  to  assemble  his  nobility  and  prelates  in  his 
court,  who  there  heard  and  decided  all  controversies,  and  then,  having  received 
his  instructions,  departed  home.r^)  These  county  courts,  however,  differed 
from  the  modem  ones  in  that  tne  ecclesiastical  *and  civil  jurisdiction  were 
blended  together,  the  bishop  and  the  ealdorman  or  sheriff  sitting  in  the  same 
county  court ;  and  also  that  the  decisions  and  proceeding  therem  were  much 
more  simple  and  unembarrassed :  an  advantage  which  will  always  attend  the 
infancy  of  any  laws,  but  wear  off  as  they  gradually  advance  to  antiquity.  9. 
Trials  amon^  a  people  who  had  a  very  strong  tincture  of  superstition  were  per- 
mitted to  be  Dy  ordeal,  by  the  corsned,  or  morsel  of  execration,  or  by  wager  of  law 
with  compurgators,  if  the  party  chose  it;  but  frequently  they  were  also  hjjury: 
for,  whether  or  no  their  juries  consisted  precisely  of  twelve  men  or  were  bound 
to  a  strict  unanimity,  yet  the  general  constitution  of  this  admirable  criterion 
of  truth  and  most  important  guardian  both  of  public  and  private  liberty  we  owe 
to  our  Saxon  ancestors.  Thus  stood  the  general  frame  of  our  polity  at  the  time 
of  the  Norman  invasion,  when  ihe  second  period  of  our  legal  history  com- 
mences. 

II.  This  remarkable  event  wrought  as  great  an  alteration  in  our  laws  as  it 

did  in  our  antient  line  of  kings;  and  though  the  alteration  of  the  former  was 

*415 1    ®^®®*®^  rather  by  the  *consent  of  the  people  than  any  right  of  conquest, 

-»    jet  that  consent  seems  to  have  been  partly  extorted  by  fear,  and  partly 

given  without  anv  apprehension  of  the  consequences  which  afterwards  ensued. 

1.  Among  the  first  of  these  alterations  we  may  reckon  the  separation  of  the 
ecclesiastical  courts  from  the  civil,  effected  in  order  to  ingratiate  the  new  kint^ 
with  the  popish  clergy,  who  for  some  time  beibre  had  been  endeavouring  all 
over  Europe  to  exempt  themselves  from  the  secular  power,  and  whose  demands 
the  Conqueror,  like  a  politic  prince,  thought  it  prudent  to  comply  with,  by 
reason  that  their  reputed  sanctity  had  a  great  infiuence  over  the  minds  of  the 
people,  and  because  all  the  little  learning  of  the  times  was  en^ssed  into  theii 
hands,  which  made  them  necessary  men  and  by  all  mean*  to  Le  gained  over  U 
his  interests.  And  this  was  the  more  easily  ef^cted,  because  the  disposal  of  ah 
the  episcopal  sees  being  then  in  the  breast  of  the  king,  he  had  taken  care  to  fiA 
them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  constitution  consisted  in  tht 
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depopulation  of  whole  counties  for  the  purpoBes'of  the  king's  royal  diverBioti, 
and  subjecting  both  them  and  all  the  antient  forests  of  the  kingdom  to  the 
unreasonable  severities  of  forest-laws  imported  from  the  continent,  whereby  the 
slaughter  of  a  beast  Was  made  almost  as  penal  as  the  death  of  a  man.  In  the 
Saxon  times,  though  no  man  was  allowed  to  kill  or  chase  the  king's  deer,  yet 
he  might  start  any  game,  pursue  and  kill  it  upon  his  own  estate.  But  the 
rigour  of  these  new  constitutions  vested  the  sole  property  of  all  the  game  in 
England  in  the  king  alone ;'  and  no  man  was  entitled  to  disturb  any  fowl  of  the 
air,  or  any  beast  of  the  field,  of  such  kinds  as  were  specially  reserved  for  the 
royal  amusement  of  the  sovereign,  without  express  license  from  the  king  by  a 
grant  of  a  chase  or  free-warren ;  and  those  franchises  were  granted  as  much 
with  a  view  to  preserve  the  breed  of  animals  as  to  indulge  the  subject.  From 
a  similar  principle  to  which,  though  the  forest-laws  are  now  mitigated,  and  by 
degrees  *grown  entirely  obsolete,  vet  from  this  root  has  sprung  a  has-  r^AiQ 
tard  slip,  known  by  the  name  of  the  game-law,  now  arrived  to  and  L 
wantoning  in  its  highest  vigour:  both  founded  upon  the  same  unreasonable 
notions  of  permanent  property  in  wild  creatures,  and  both  productive  of  the 
same  tyranny  to  the  commons,  but  with  this  difference,  that  the  forest-laws 
established  only  one  mighty  hunter  throughout  the  land,  the  game-laws  have 
raised  a  little  iSimrod  in  every  manor.  And  in  one  respect  the  antient  law  was 
much  less  unreasonable  than  the  modern;  for  the  king's  grantee  of  a  chase  or 
free-warren  might  kill  game  in  every  part  of  his  franchise;  but  now,  though 
a  freeholder  of  less  than  1001.  a  year  is  forbidden  to  kill  a  partridge  upon  his 
own  estate,  yet  nobody  else  (not  even  the  lord  of  the  manor,  unless  he  hath  a 

grant  of  free-warren)  can  do  it  .without  committing  a  trespass  and  subjecting 
imself  to  an  action. 

3.  A  third  alteration  in  the  English  laws  was  by  narrowing  the  remedial 
influence  of  the  county  courts,  the  great  seats  of  Saxon  justice,  and  extending 
the  original  jurisdiction  of  the  king  s  justiciars  to  all  kinds  of  causes  arising  in 
all  parts  of  the  kingdom.  To  this  end  the  aula  regis,  with  all  its  multifarious 
authority,  was  erected,  and  a  capital  justiciary  appointed,  with  powers  so  large 
and  boundless  that  he  became  at  length  a  tyrant  to  the  people  and  formidable 
to  the  crown  itself  The  constitution  of  this  court,  and  the  judges  themselves 
who  presided  there,  were  fetched  from  the  duchy  of  Normandy;  and  the  conse- 
quence naturally  was,  the  ordaining  that  all  proceedings  in  the  king's  courts 
should  be  carried  on  in  the  Norman  instead  of  the  English  language;  a  pro- 
vision the  more  necessary,  because  none  of  his  Norman  justiciars  understood 
English,  but  as  evident  a  badge  of  slavery  as  ever  was  imposed  upon  a  con- 
quered people.  This  lasted  till  king  Edward  the  Third  obtained  a  double 
victory,  over  the  armies  of  Prance  in  their  own  country,  and  their  language  in 
our  courts  here  at  home.  But  there  was  one  mischief  too  deeply  rooted  thereby, 
and  which  this  caution  of  *king  Edward  came  too  late  to  eradicate.  In-  1-4:41 7 
stead  of  the  plain  and  easy  method  of  determining  suits  in  the  county  ^ 
courts,  the  chicanes  and  subtleties  of  Norman  jurisprudence  had  taken  posses- 
sion of  the  king's  courts,  to  which  every  cause  of  consequence  was  drawn. 
Indeed,  that  age  and  those  immediately  succeeding  it  were  the  era  of  refinement 
and  subtility.  There  is  an  active  principle  in  the  human  soul  that  will  ever  be 
exerting  its  faculties  to  the  utmost  stretch,  in  whatever  employment,  by  the 
accidents  of  time  and  place,  the  general  plan  of  education,  or  the  customs  and 
manners  of  the  age  and  country,  it  may  happen  to  find  itself  engaged.  The 
Northern  conquerors  of  Europe  were  then  emerging  from  the  grossest  ignorance 
in  point  of  literature ;  and  those  who  had  leisure  to  cultivate  its  progresa  were 
such  only  as  were  cloistered  in  monasteries,  the  rest  being  sil  soldiers  or 

Feasants.  And,  unfortunately,  the.  first  rudiments  of  science  which  they  im- 
ibed  were  those  of  Aristotle's  philosophy,  conveyed  through  the  medium  of  his 
Arabian  commentators,  which  were  brought  from  the  East  by  the  Saracens  into 
Palestine  and  Sp^in,  and  translated  into  barbarous  Latin.    So  that,  though  the 

1  See  this  controverted,  cmte,  2  book,  p.  419.— Christian. 
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materials  upon  which  they  were  naturallv  employed  in  the  infancy  of  a  rising 
Btate  were  those  of  the  noblest  kind,  the  establishment  of  religion  and  the 
regulations  of  civil  polity,  yet,  having  only  such  tools  to  work  with,  their 
execution  was  trifling  and  flimsy.  Both  the  divinity  and  the  law  of  those  times 
wei-e  therefore  frittered  into  logical  distinctions,  and  drawn  out  into  meta- 
physical subtleties,  with  a  skill  most  amazingly  artificial,  but  which  serves  no 
other  purpose  than  to  show  the  vast  powers  of  the  human  intellect,  however 
vainly  or  preposterously  employed.  Hence  the  law  in  particular,  which  (being 
intended  for  universal  reception)  ought  to  be  a  plain  rule  of  action,  became  a 
science  of  the  greatest  intricacy,  especially  when  blended  with  the  new  refine- 
ments engrafted  upon  feodal  property:  which  refinements  were  from  time  to 
time  ffradually  introduced  by  the  Norman  practitioners,  with  a  view  to  saper- 
sede  (as  they  did  in  great  measure)  the  more  homely,  but  more  intelligiole, 
maxims  of  distributive  justice  among  the  Saxons.  And,  to  say  the  truth,  these 
*4181  *8^^ol^8^^c  reformers  have  transmitted  their  dialect  and  finesses  to 
J  posterity  so  interwoven  in  the  body  of  our  legal  polity  that  they 
cannot  now  be  taken  out  without  a  manifest  injury  to  the  substance.  Statute 
after -statute  has  in  later  times  been  made  to  pare  off  these  troublesome  excres- 
cences and  restore  the  common  law  to  its  pristine  simplicity  and  vigour:  and 
the  endeavour  has  greatly  succeeded;  but  still  the  scars  are  deep  and  visible; 
and  the  liberality  of  our  modem  courts  of  justice  is  frequently  obliged  to  hare 
recourse  to  unaccountable  fictions  and  circuities  in  order  to  recover  that 
equitable  and  substantial  justice  which  for  a  long  time  was  totally  buried 
under  the  narrow  rules  and  fancifhl  niceties  of  metaphysical  and  Norman 
jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  b^  combat,  for  the 
decision  of  all  civil  and  criminal  questions  of  fkct  in  the  last  resort.  This  was 
the  immemorial  practice  of  all  the  Northern  nations,  but  first  reduced  to  regular 
and  stated  forms  among  the  Burgundii,  about  the  close  of  the  fifth  century;  and 
from  them  it  passed  to  other  nations,  particularly  the  Franks  and  Normans, 
which  last  had  the  honour  to  establish  it  here,  though  clearly  an  unchristian, 
as  well  as  most  uncertain,  method  of  trial.  But  it  was  a  suficient  recom- 
mendation of  it  to  the  Conqueror  and  his  warlike  countrymen  that  it  was  the 
usage  of  their  native  duchy  of  Normandy. 

5.  But  the  last  and  most  important  alteration,  both  in  our  civil  and  military 
polity,  was  the  engrafting  on  all  landed  estates — a  few  only  excepted— the 
fiction  of  feodal  tenure,  which  drew  after  it  a  numerous  -and  oppressive  train 
of  servile  fhiits  and  appendages,  aids,  relief,  primer  seisins,  wardships,  mar- 
riages, escheats,  and  fines  for  alienation, — the  genuine  consequences  of  the 
maxim  then  adopted,  that  all  the  lands  in  England  were  derived  from  and 
holden,  mediately  or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as  absolute  a  slaveiy 
*4191  **  ^^"^  ^^  *^®  power  of  a  warlike,  an  *ambitiou8,  and  a  politic  prince  to 
J  create.  The  consciences  of  men  Tfere  enslaved  bv  four  ecclesiaBtics, 
devoted  to  a  foreign  power,  and  unconnected  with  the  civil  state  under  which 
they  lived,  who  now  imported  frx)m  Eome  for  the  first  time  the  whole  farrago 
of  superstitious  novelties  which  had  been  engendered  by  the  blindness  and  cor- 
ruption of  the  times  between  the  first  mission  of  Augustin  the  monk  and  the 
Norman  conquest,  such  as  transubstantiation,  purgatory,  communioii  in  one 
kind,  and  the  worship  of  saints  atid  images,  not  forgetting  the  universal 
supremacy  and  dogmatical  infallibility  of  the  holy  see.  The  laws,  too,  as  well 
as  the  prayers,  were  administered  in  an  unknown  tongue.  The  antient  trial 
by  jury  cave  way  to  the  impious  decision  by  battel.  The  forest-laws  totally 
restrained  all  rural  pleasures  and  manly  recreations.  And  in  cities  and  town 
the  case  was  no  better,  all  company  being  obliged  to  disperse,  and  fire  and 
candle  to  be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melancholy 
curfeu.  The  ultimate  property  of  all  lands,  and  a  considerable  share  of  the 
present  profits,  were  vested  in  the  king,  or  by  him  granted  out  to  his  Norman 
j[aT««u  rites,  who,  by  a  gradual  progression  of  slavery,  were  absolute  vassals  to 
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the  crown,  and  a0  absolute  tyrants  to  the  commons.  TTnbeard-of  forfeitoree^ 
talliages,  aids,  and  fines  were  arbitrarily  extracted  fi'om  the  pillaged  landholders, 
in 'pursuance  of  the  new  system  of  teniCre.  And,  to  crown  all,  as  a  consequeK.«e 
of  the  tenure  by  knight-service,  the  king  had  always  ready  at  his  command  an 
army  of  sixt^  &ousand  knights  or  milites,  who  were  bound,  upon  pain  of  con- 
fiscating their  estates,  to  attend  him  in  time  of  invasion  or  *to  quell  any  do- 
iheatic  msurreotion.  Trade,  or  forei^  merchandise,  such  as  it  then  was,  was 
carried  on  by  the  Jews  and  Lombards,  and  the  very  name  of  an  English  fleet, 
which  king  Edgar  had  rendered  so  formidable,  was  utterly  unknown  to 
Europe :  the  nation  consisting  wholly  of  the  clergy,  who  were  also  the  lawyers ; 
the  barons,  or  great  lords  of  the  land;  the  knights,  or  soldiery,  who  were  the 
subordinate  landholders;  and  the  burghers,  or  inferior  tradesmen,  who  from 
their  in^gnificance  happily  retained,  in  their  socage  and  burgage  tenure,  some 
^points  of  their  antient  freedom.  All  the  rest  were  villeins  or  bond-  r*420 
men.  ^ 

From  so  complete  and  well-concerted  a  scheme  of  servility  it  has  been  the 
work  of  generations  for  our  ancestors  to  redeem  themselves  and  their  posterity 
into  that  state  of  liberty  which  we  now  enjoy,  and  which  therefore  is  not  to  be 
looked  upon  as  consisting  of  mere  encroachments  on  the  crown  and  infriuffe- 
inents  on  the  prerogative,  as  some  slavish  and  narrow-minded  writers  in  the 
last  century  endeavoured  to  maintain,  but  as,  in  general,  a  gradual  restoration 
of  that  antient  constitution  whereof  our  Saxon  forefathers  had  been  unjustly 
deprived,  partly  by  the  policy  and  partly  by* the  force  of  the  Norman.  How 
that  restoration  has  in  a  long  series  of  years  been  step  by  step  effected,  [  now 
proceed  to  inquire. 

William  Bufus  proceeded  on  his  father's  plan,  and  in  some  points  extended 
it,  particularly  with  regard  to  the  forest-laws.  But  his  brother  and  successor, 
Henry  the  First,  found  it  expedient,  when  first  he  came  to  the  crown,  to 
ingratiate  himuaelf  with  the  people,*  by  restoring  (as  our  monkish  historians  tell 
us)  the  laws  of  king  Edward  the  Confessor.  The  ground  whereof  is  this :  that 
by  charter  he  gave  up  the  ^reat  grievances  of  marriage,  ward,  and  relief,  the 
beneficial  pecuniary  fruits  of  his  feodal  tenures,  but  reserved  the  tenures  them- 
selves, for  the  same  military  purposes  that  his  father  introduced  them.  He  also 
abolished  the  eurfeu;(e)  for,  though  it  is  mentioned  in  our  laws  a  full  century, 
afterwards,(f)  yet  it  is  rather  spoken  of  as  a  known  time  of  night  (so  denomi- 
nated fn>m  tnat  abrogated  usage)  than  as  a  still  subsisting  custom.  There  is 
extant  a  code  of  laws  m  his  name,  consisting  partly  of  those  of  the  Confessor, 
but  with  great  additions  and  alterations  of  his  own,  and  chiefly  calculated  for 
the  regulation  of  the  county  courts.  It  contains  some  directions  as  to  crimes 
and  their  punishments,  (that  of  theft  being  made  capital  in  his  reign^)  and  a 
few  things  relating  to  estates,  ^particularly  as  to  the  descent  of  lands:  r«421 
which  being  by  the  Saxon  laws  equally  to  all  the  sons,  by  the  fbodal  or  ^ 
Norman  to  the  eldest  only,  king  Henry  here  moderated  the  difference,  directing 
the  eldest  son  to  have  only  the  principal  estate,  ^*primuvE^  patris  feudum"  the 
rest  of  his  estates,  if  he  had  any  others,  being  equaUy  divided  amon^  them  all. 
On  the  other  hand,  he  gave  up  to  the  clergy  the  free  election  of  bishops  and 
mitred  abbots,  reserving,  however,  these  ensigns  of  patronage,  conge  d*e$liref 
custody  of  the  temporalities  when  vacant^  and  homage  upon  their  restitution. 
He,  lastly,  united  again  for  a  time  the  civil  and  ecclesiastical  courts,  which  union 
was  soon  dissolved  oy  his  Norman  clergy ;  and,  upon  that  final  dissolution,  the 
cognizance  of  testamentary  causes  seems  to  have  oeen  first  given  to  the  eccle- 
siastical court.  The  rest  remained  as  in  his  fiftther's  time ;  from  whence  we  mar 
easily  perceive  how  far  short  this  was  of  a  thorough  restitution  of  king  Ed- 
ward's or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  promised  much  at  his 
accession,  especially  with  regard  to  redressing  the  grievances  of  the  forest-laws, 
but  performed  no  great  matter  eitiier  in  that  or  in  any  other  point  It  is  from 
his  reign,  however,  that  we  ar^  to  date  the  introduction  of  the  Boman  civil  and 

(•)aptla.Ced.LL.W.I.S88.  KU.LS0*  (r)8tai0lT.LiMd.UBdw.I. 


Digitized  by  VjOOQ IC 


421  MSB,  PE0GRE8S,  AND  IMPEOVBMBNTS        [Book  IT. 

cimon  laws  into  this  realm;  and  at  the  same  time  was  imported  the  doctrine  of 
appeals  to  the  court  of  Home,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  Secohd,  if  not  earlier,  the  charter  of  Hennr 
the  First  seems  to  have  been  forgotten,  for  we  find  the  claim  of  marriage,  vrard, 
and  relief  then  flourishing  in  fiill  vigour.  The  right  of  primoffenituro  seems 
also  to  have  tacitly  revived,  being  found  more  convenient  for  the  public  than 
the  parcelling  of  estates  into  a  multitude  of  minute  subdivisions.  However,  in 
this  prince's  reign  much  was  done  to  methodize  the  laws  and  reduce  them  into 
a  regular  order,  as  appears  from  that  excellent  treatise  of  Glanvil,  which, 
though  some  of  it  be  now  antiquated  and  altered,  yet,  when  compared  with  the 
*422 1  ^^®  ^^  Henry  the  First,  *it  carries  a  manifest  superiority  .(a)  Through- 
^  out  his  reign  also  was  continued  the  important  struggle,  which  we  have 
had  occasion  so  often  to  mention,  between  the  laws  of  England  and  Borne :  the 
former  supported  by  the  strength  of  the  temporal  nobility,  when  endeavoured 
to  be  supplanted  in  favour  of  the  latter  by  the  popish  cler^;  which  dispute  was 
kept  on  foot  till  the  reign  of  Edward  the  First,  when  tne  laws  of  England, 
under  the  new  discipline  introduced  by  that  skilful  coyimander,  obtained  a 
complete  and  permanent  victory.  In  the  present  reign  of  Heniy  the  Second 
there  are  four  things  which  peculiarly  merit  the  attention  of  a  leffal  antiquarian: 
1.  The  constitutions  of  the  parliament  at  Clarendon,  a.d.  1164,  whereby  the  kinf 
checked  the  power  of  the  pope  and  his  clergy,  and  greatly  narrowed  the  total 
exemption  they  claimed  from  the  secular  juriBdiction,  though  his  further  pro- 
gress was  unhappily  stopped  by  the  fatal  events  of  the  disputes  between  nim 
and  archbishop  Becket.  2.  The  institution  of  the  office  of  justices  in  eyre,— mi 
itinere;  the  king  having  divided  the  kingdom  into  six  circuits,  (a  little  different 
from  the  present,)  and  commissioned  these  new-created  judges  to  administer 
justice  ana  try  writs  of  assize  in  the  several  counties.  These  remedies  are  said 
to  have  been  then  first  invented ;  before  which  all  causes  were  usually  termi- 
nated in  the  county  courts,  according  to  the  "Saxon  custom,  or  before  the  king's 
iusticiaries  in  the  aula  regis,  in  pursuance  of  the  Korman  regulations.  The 
latter  of  which  tribunals,  travelling  about  with  the  king's  person,  occasioned 
intolerable  expense  and  'delay  to  the  suitors ;  and  the  former,  however  proper 
for  little  debts  or  minute  actions,  where  even  injustice  is  better  than  procrasti- 
nation, were  now  become  liable  to  too  much  ignorance  of  the  law  and  too  much 
partiality  as  to  facts  to  determine  matters  of  considerable  moment!  S.  The 
introduction  and  establishment  of  the  errand  assize,  or  trial  by  special  kind  of 
jury  in  a  writ  of  right,  at  the  option  of  the  tenant  or  defendant,  instead  of  the 
barbarous  and  Korman  trial  by  battel.  4.  To  this  time  must  also  be  referred 
*423 1  ^^^  introduction  of  escuage,  or  pecuniary  ^commutation  for  personal 
J  .military  service,  which  in  process  of  time  was  the  parent  of  the  antient 
subsidies  granted  to  the  crown  by  parliament,  and  the  land-tax  of  later  times. 

Bichard  the  First,  a  brave  and  magnanimous  prince,  was  a  sportsman  as  well 
as  a  soldier,  and  therefore  enforced  the  forest-laws  with  some  rigour,  which 
occasioned  many  discontents  amon^  his  people :  though  (according  to  Matthew 
Paris)  he  repealed  the  penalties  of  castration,  loss  of  eyes,  and  cutting  off  the 
hands  and  feet,  before  inflicted  on  such  as  transgressed  in  hunting,  probably 
finding  that  their  severity  prevented  prosecutions.  He  also,  when  abroad, 
composed  a  body  of  naval  laws  at  the  isle  of  Oleron,  which  are  still  extant,  and 
of  high  authority;  for  in  his  time  we  began  again  to  discover  that  (as  an  island) 
we  were  naturally  a  maritime  power.  But  with  regard  to  civil  proceedings 
we  find  nothing  very  remarkable  in  this  reign,  except  a  few  regulations  regara- 
ing  the  Jews  and  the  justices  in  eyre,  the  king's  thoughts  being  chiefly  token 
up  by  the  knight-errantry  of  a  croisade  against  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  son  Henry  the  Third,  the  rigours  of  the 
feodal  tenures  and  the  forest-laws  were  so  warmly  kept  up  that  they  occasioned 
many  insurrections  of  the  barons  or  principal  feudatories :  which  at  last  bad 
this  effect,  that  first  king  John,  and  iffterwards  his  son,  consented  to  the  two 
Oimous  charters  of  English  liberties,  magna  carta  and  cartd  de  foresta.    Of  these 

if)  H«l.  Hist,  a  L.  138. 
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the  latter  was  well  calculated  to  redress  many  ffrievances  and  encroachments 
of  the  crown  in  the  exertion  of  forest-law;  ana  the  former  confirmed  many 
liberties  of  the  church,  and  redressed  many  grievances  incident  to  feodal 
tenures,  of  no  small  moment  at  the  time,  though  now,  unless  considered  atten- 
tively and  with  this  retrospect,  they  seem  but  of  trifling  concern.  But,  beside  i 
these  feodal  provisions,  care  was  also  taken  therein  to  protect  the  subject  against 
other  oppressions,  then  frequently  arising  from  unreasonable  amercements,  from 
illegal  distresses,  or  other  process  for  debts  or  services  due  to  the  crown,  and 
*from  the  tyrannical  abuse  of  the  prerogative  of  purveyance  and  pre-  c^aoa 
emption.  ]!t  fixed  the  forfeiture  of  lands  for  felony  in  the  same  inanner  ^ 
as  it  still  remains ;  prohibited  for  the  future  the  grants  of  exclusive  fisheries,  and 
the  erection  of  new  bridges,  so  as  to  oppress  the  neighbourhood.  With  respect 
to  private  rights,  it  established  the  testamentary  power  of  the  subject  over  part 
of  his  personal  estate,  the  rest  being  distributed  among  his  wife  and  children ; 
it  laid  down  the  law  of  dower  as  it  hath  continued  ever  since,  and  prohibited 
the  appeals  of  women,  unless  for  the  death  of  their  husbands.  In  matters  of 
public  police  and  national  concern  it  enjoined  a  uniformitv  of  weights  and 
measures,  gave  new  encouragements  to  commerce,  by  the  protection  of 
merchant  strangers,  and  forbade  the  alienation  of  lands  in  mortmain.  With 
regard  to  the  administration  of  justice,  besides  prohibiting  all  denials  or  delavs 
of  it,  it  fixed  the  court  of  common  pleas  at  Westminster,  uiat  the  suitors  might 
no  longer  be  harassed  with  following  the  king's  person  in  all  his  progresses,  and 
at  the  same  time  brought  the  trial  of  issues  home  to  the  very  doors  of  the  free- 
holders, by  directing  assizes  to  be  taken  in  the  proper  counties,  and  establishing 
annual  circuits;  it  also  corrected  some  abuses  then  incident  to  the  trials  by 
wager  of  law  and  of  battel,  directed  the  regular  awarding  of  inquest  for  life  or 
member,  prohibiting  the  king's  inferior  ministers  from  holding  pleas  of  the 
crown  or  trying  any  criminal  charge,  whereby  many  forfeitures  might  other- 
wise have  unjustly  accrued  to  the  exchequer,  and  regulated  the  time  and  place 
of  holding  the  inferior  tribunals  of  justice,  the  county-court,  sheriff's  toum,  and 
court-leet.  It  confirmed  and  established  the  liberties  of  the  city  of  London  and 
all  other  cities,  boroughs,  towns,  and  ports  of  the  kingdom.  And,  lastly,  (which 
alone  would  have  merited  the  title  that  it  bears,  of  the  great  charter,)  it  pro- 
tected every  individual  of  the  nation  in  the  free  enjoyment  of  his  life,  his 
liberty,  and  his  property,  unless  declared  to  be  forfeited  by  the  judgment  of  his 
peers  or  the  law  of  the  land.* 

♦However,  by  means  of  these  struggles,  the  pope  in  the  reign  of  king  r+^os 
John  gained  a  still  greater  ascendant  here  than  ne  ever  had  before  eh-  *• 
joyed ;  which  continued  through  the  long  reign  of  his  son  Henry  the  Third,  in 
the  beginning  of  whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally  abo- 
lished. And  we  may  by  this  time  perceive,  in  Bracton's  treatise,  a  still  further 
improvement  in  the  method  and  regularity  of  the  common  law,  especially  in 
the  point  of  pleadings.(A)  Nor  must  it  be  forgotten  that  the  first  traces  which 
remain  of  the  separation  of  the  greater  barons  from  the  less,  in  the  constitntionb 
of  parliaments,  are  found  in  the  great  charter  of  king  John,  though  omitted  in 
that  of  Henry  III. ;  and  that,  towards  the  end  of  the  latter  of  these  reigns,  we 
find  the  first  record  of  any  writ  for  summoning  knights,  citizens,  and  burgesses 
to  parliament.  And  here  we  conclude  the  second  period  of  our  Bnglish  legal 
history. 

in.  The  third  commences  with  the  reign  of  Edward  the  First,  who  hath 
justly  been  styled  our  English  Justinian.  For  in  his  time  the  law  did  receive 
so  sudden  a  perfection,  that  Sir  Matthew  Hale  does  not  scruple  to  affirm(t)  that 

(»)  Hal.  Hist  C.  L.  150.  (<)  UHd.  168. 

*The  foUowine  is  the  celebrated  29th  chapter  of  magna  carta,  the  foundation  of  the 
liberty  of  Englishmen : — 

**  NuUus  Umt  homo  capjatuTy  vel  impriwnetur,  out  dUiematur  de  Ubeto  tenemenio  mo  vd  Uber^ 
iaiUma  vel  Uberis  consuetudimbus  suigy  mU  utlagetuTy  out  exulet,  out  aliquo  modo  destruatuTy  nee  super 
evm  Unmus,  nee  super  eum  mittemuSy  nuti  per  legale  j^idicium  parium  svonan  vel  per  legem  (errm. 
NuUi  vendemua,  nulli  negabimuSf  aiU  cHjferemus  rectum  vel  jusUHam" — Christian. 
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more  was  done  in  the  first  thirteen  years  of  his  reign  to  settle  and  establish 
the  distributive  justice  of  the  kingdom  than  in  all  the  ages  since  that  time  p^& 
together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these  regulations;  but 
the  principal  may  be  reduced  under  the  following  general  heads : — 1.  He  esta- 
blished, confirmed,  and  settled  the  great  charter  and  charter  of  forests.  2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and  his  clergy,  by 
limiting  and  establishing  the  bounds  of  ecclesiastioEkl  jurisdiction,  and  by 
obliging  the  ordinary,  to  whom  all  the  goods  of  intestates  at  that  time  be- 
longed, to  discharge  the  debts  of  the  deceased.  8,  He  defined  the  limits  of  the 
several  temporal  courts  of  the  highest  jurisdiction, — ^those  of  the  king's  bench, 
*426 1  ^^^^^^  pleas,  and  exchequer, — so  as  *they  might  not  intenere  with 
^  each  other's  proper  business :  to  do  which  they  must  now  have  reconne 
to  a  fiction, — ^very  necessary  and  beneficial  in  the  present  enlarged  state  of 
property.  4.  He  settled  the  boundaries  of  the  inferior  courts  in  counties,  hnn- 
dred,  and  manors,  confining  them  to  causes  of  no  great  amount,  according  to 
their  primitive  institution,  though  of  considerably  greater  than  bythe  alteration 
of  the  value  of  monejf  thev  are  now  permitted  to  £termine.  5.  He  secured  the 
property  of  the  subject,  by  abolishing  all  arbitrary  taxes  and  taUia^s  levied 
without  consent  of  the  national  council.  6.  He  marded  the  common  justice  of 
the  kingdom  from  abuses,  by  giving  up  the  roy^  prerogative  of  sending  man- 
dates to  interfere  in  private  causes.  7.  He  settled  the  form,  solemnities,  and 
effect  of  fines  levied  m  the  court  of  common  pleas,  though  iixe  thing  in  itself 
was  of  Saxon  original.  8.  He  first  established  a  repository  for  the  public 
records  of  the  kingdom,  few  of  which  are  antienter  than  the  reign  of  his  uther, 
and  those  were  b^  him  collected.  9.  He  improved  upon  the  laws  of  kin^  Alfivd, 
by  that  great  and  orderly  metiiod  of  watch  and  ward,  for  preserving  the  pubtio 
peace  and  preventing  robberies,  established  l^y  the  statute  of  Winchester.  10. 
He  settled  and  reformed  many  abuses  incident  to  tenures,  and  removed  some 
restraints  on  the  alienation  of  landed  property,  by  the  statute  of  quia  emptom. 
11.  He  instituted  a  speedier  way  for  the  recovery  of  debts,  by  granting  exe- 
cution, not  only  upon  goods  and  chattels,  but  also  upon  lands,  by  writ  ofdegjli 
which  was  of  signal  benefit  to  a  trading  people  :  and  upon  the  same  commeroial 
ideas  he  also  allowed  the  charging  of  lands  in  a  statute  merchant,  to  pav  debts 
contracted  in  trade,  contrary  to  all  feodal  principles.  12.  He  effectually  pro- 
vided for  the  recovery  of  advbwsons  as  temporal  rights,  in  which,  before,  the 
law  was  extremely  dc&cient.  13.  He  also  eneotually  closed  the  great  gulf,  in 
which  all  the  landed  property  of  the  kingdom  was  in  danger  of  being  swaUowed, 
by  his  reiterated,  statutes  of  mortmain ;  most  admirably  adapted  to  meet  the 
frauds  that  had  then  been  devised,  though  afterwards  contrived  to  be  evaded 
*4271  ^^  ^^^  invention  of  uses.  *14.  H^  established  a  new  limitation  of  pro- 
-■  perty  by  the  creation  of  estates-tail,  oonoemine  the  good  policy  of  which 
modem  times  have,  however,  entertained  a  very  different  opinion.  15.  He 
reduced  all  Wales  to  the  subjection,  not  only  of  the  orown,  but  in  great 
measure  of  the  laws,*  of  England,  (which  was  thoroughly  completed  in  the  reiffs 
of  Henry  the  Eighth,)  and  seems  to  have  entertained  a  design  of  doing  the  like 
by  Scotland,  so  as  to  have  formed  an  entire  and  complete  union  of  the  isbod 
of  Great  Britain. 

I  might  continue  this  catalogue  much  farther;  but  upon  the  whole  we  may 
observe  that  the  very  scheme  and  model  of  the  administration  of  common 
justice  between  party  and  party  was  entirely  settled  by  this  kin^,(A)  and  bis 
continued  nearly  the  same  m  all  succeeding  ages  to  this  day,  abating  some  few 
alterations  which  the  humour  or  necessity  of  subsequent  times  hath  occasioned. 
The  forms  of  writs,  by  which  actions  are  commenced,  were  perfected  in  bis 
reign,  and  established  as  models  for  posterity.  The  pleading  consequent  upon 
the  writs  were  then  short,  nervous,  and  perspicuous,  not  intricate,  verbose,  and 
formal.  The  legal  treatises  written  in  his  time,  as  Britton,  Fleta,  Henffham, 
and  the  rest^  are,  for  the  most  part,  law  at  this  day;  or  at  least  were  so  tul  the 

(«iH^Bift.  alleles, 
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alteration  of  tenures  took  place.  And,  to  conclude,  it  is  from  this  period — ^from 
the  exact  observation  of  magna  carta,  rather  than  from  its  making  or  lenexoaly  in 
the  days  of  his  grandfather  and  father — that  the  liberty  of  Englishmen  began 
again  to  rear  its  head,  though  the  weight  of  the  military  tenures  hung  heavy 
upon  it  for  many  ages  after. 

I  cannot  give  a  better  proof  of  the  excellence  of  his  constitutions  than  that 
from  his  time  to  that  of  Henry  the  Eighth  there  happened  very  few,  and  those 
not  very  considerable,  alterations  in  the  legal  forms  of  proceedings.  As  to 
matter  of  substance,  the  old  Gothic  powers  of  electing  the  principal  subordinate 
magistrates,  the  sheriffs,  and  *conservator8  of  the.  peace  were  taken  from  p  ^  .c}o 
the  people  in  the  reigns  of  Edward  II.  and  Edward  III.,  and  justices  of  L  '  *- 
the  peace  were  established  instead  of  the  latter.  In  the  reign  also  of  Edward 
the  Third  the  parliament  is  supposed  most  probably  to  have  assumed  its  present 
form,  by  a  separation  of  the  coinraons  from  the  lords.  The  statute  for  defining 
and  ascertaining  treasons  was  one  of  the  first  productions  of  this  new-modelled 
assembly,  and  the  translation  of  the  law  proceedings  from  French  into  Latin 
another.  Much  also  was  done,  under  the  auspices  of  this  magnanimous  prince, 
for  establishing  our  domestic  manufactures,  by  prohibiting  the  exportation  of 
English  wool,  and  the  importation  cjr  wear  of  foreign  cloth  or  furs,  and  by 
encouraging  cloth-workers  from  other  countries  to  settle  here.  Nor  was  the 
legislature  inattentive  to  many  other  branches  of  commerce,  or  indeed  to  com- 
merce in  general ;  for,  in  particular,  it  enlarged  the  credit  of  the  merchant,  by 
introducing  the  statute  staple,  whereby  he  might  the  more  readily  pledge  his 
lands  for  the  security  of  his  mercantile  debts.  And,  as  personal  property  now 
grew  by  the  extension  of  trade  to  be  much  more  considerable  than  formerly, 
care  was  taken,  in  case  of  intestacies,  to  appoint  administrators  particularly 
nominated  by  the  law  to  distribute  that  personal  property  among  the  creditors 
and  kindred  of  the  deceased,  which  before  had  been  usually  applied,  by  the 
officers  of  the  ordinary,  to  uses  then  denominated  pious.  The  statutes  also  of 
prcemunire,  for  effectually  depressing  the  civil  power  of  the  pope,  were  the  work 
of  this  and  the  subsequent  reign.  And  the  establishment  of  a  laborious  parochial 
clergy,  by  the  endowment  of  vicarages  out  of  the  overgrown  possessions  of  the 
monasteries,  added  lustre  to  the  close  of  the  fourteenth  century,  though  the 
seeds  of  the  general  reformation,  which  were  thereby  first  sown  in  the  king- 
dom, were  almost  overwhelmed  by  the  spirit  of  persecution  introduced  into  the 
laws  of  the  land  by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  Seventh  the  civil  wars  and  disputed 
titles  to  the  crown  gave  no  leisure  for  further  ^juridical  improvement:  riHAoa 
"  nam  silent  leges  inter  arma."  And  yet  it  is  to  these  very  disputes  that  '- 
we  owe  the  happy  loss  of  all  the  dominions  of  the  crown  on  the  continent  of 
France,  which  turned  the  minds  of  our  subsequent  princes  entirely  to  domestic 
concerns.  To  these  likewise  we  owe  the  method  of  barring  entails  by  the 
fiction  of  common  recoveries,  invented  originally  by  the  clergy  to  evade  the 
statutes  of  mortmain,  but  introduced  under  Edward  the  Fourth  for  the  purpose 
of  unfettering  estates  and  making  them  more  liable  to  forfeiture ;  while,  on  the 
other  hand,  the  owners  endeavoured  to  protect  them  by  the  universal  establish* 
ment  of  uses, — another  of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  Seventh,  his  ministers  (not  to  say  the  king 
himself)  were  more  industrious  in  hunting  out  prosecutions  upon  old  and  for- 
gotten penal  laws,  in  order  to  extort  money  from  the  subject,  than  in  framing 
any  new  beneficial  regulations.  For  the  distinguishing  character  of  this  reign 
was  that  of  amassing  treasure  in  the  king's  coffers  by  every  means  that  could 
bo  devised :  and  almost  every  alteration  in  the  laws,  however  salutary  or  other- 
wise in  their  future  consequences,  had  this  and  this  only  for  their  great  and 
immediate  object.  To  this  end  the  court  of  starchamber  was  new-modelled  and 
armed  with  powers  the  most  dangerous  and  unconstitutional  over  the  persons 
and  properties  of  the  subject.  Informations  were  allowed  to  be  received,  in  Ilea 
of  indictments,  at  the  assizes  and  sessions  of  the  peace,  in  order  to  multiply  fines 
and  pecuniary  penalties.    The  statute  of  fines  for  landed  property  was  craftily 
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and  covertly  contrived,  to  facilitate  the  destraction  of  entails  and  make  the 
owners  of  real  estates  more  capable  to  forfeit  as  well  as  to  alien.  The  benefit 
of  clergy  (which  so  often  intervened  to  stop  attainders  and  save  the  inheritance) 
was  now  allowed  only  once  to  lay  offenders,  who  only  could  have  inheritances 
to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the  case,  and  the 
defendant  might  in  consequence  be  outlawed,  because  upon  such  ouUawiy  his 
goods  became  the  property  of  the  crown.  In  short,  there  is  hardly  a  statute  in 
*4^01  ^^^®  reign  *introductive  of  a  new  law  or  modifying  the  old  bat  what 
J     either  directly  or  obliquely  tended  to  the  emolument  of  the  exchequer. 

IV.  This  brings  us  to  the.  fourth  period  of  our  legal  history, — ^viz.,  the 
reformation  of  religion,  under  Henry  the  Eighth  and  his  children;  which 
opens  an  entire  new  scene  in  ecclesiastical  matters ;  the  usurped  power  of  the 
pope  being  now  forever  routed  and  destroyed,  all  his  connections  with  this 
island  cut  off,  the  crown  restored  to  its  supremacy  over  spiritual  men  and 
causes,  and  the  patronage  of  bishoprics  ^eing  once  more  indisputably  vested  in 
the  king.  And  had  the  spiritual  courts  been  at  this  time  reuniteil  to  the  civil, 
we  should  have  seen  the  old  Sazon  constituti9n  with  regard  to  the  ecclesiastical 
polity  completely  restored. 

With  regard  also  to  our  civil  polity,  the  statute  of  wills  and  the  statute  of 
uses  (both  passed  in  the  reign  of  this  prince)  made  a  great  alteration  as  to 
property:  the  former  by  allowing  the  devise  of  real  estates  by  will,  which  before 
was  in  general  forbidden ;  the  latter  by  endeavouring  to  destroy  the  intricate 
nicety  of  uses,  though  the  narrowness  and  pedantry  of  the  courts  of  common 
law  prevented  this  statute  from  having  its  Ml  beneficial  effect.  And  thence  the 
courts  of  equit}"*  assumed  a  jurisdiction  dictated  by  common  justice  and  common 
sense,  which,  however  arbitrarily  exercised  or  productive  of  jealousies  in  its 
infancy,  has  at  length  been  matured  into  a  most  elegant  system  of  rational 
jurisprudence,  the  principles  of  which  (notwithstanding  they  may  differ  in 
forms)  are  now  equally  adopted  by  the  courts  of  both  law  and  equity.  From 
the  statute  of  uses,  and  another  statute  of  the  same  antiquity,  (which  protected 
estates  for  years  from  being  destroyed  by  the  reversioner,)  a  remarkable  altera- 
tion took  place  in  the  mode  of  conveyancing :  the  antient  assurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  seldom  practised,  since  the  more 
easy  and  more  private  invention  of  transferring  property,  by  secret  conveyances 
to  uses  and  long  terms  of  yeai*s,  being  now  continually  created  in  mortgages 
*4311  ^^^^  family  settlements,  which  may  be  moulded  to  a  thousand  use^ 
-*    purposes  by  the  ingenuity  of  an  able  artist. 

The  furtner  attacks  in  this  reign  upon  the  immunity  of  estates-tail,  which 
reduced  them  to  little  more  than  the  conditional  fees  at  the  common  law  before 
the  passing  of  the  statute  de  donis;  the  establishment  of  recognizances  in  the 
nature  of  a  statute-staple,  for  facilitating  the  raising  of  money  upon  landed 
security;  and  the  introduction  of  the  bankri^pt-laws,  as  well  for  the  punishmoit 
of  the  fraudulent  as  the  relief  of  the  unfortunate  trader,— «ll  these  were  capital 
alterations  of  our  legal  polity,  and  highly  convenient  to  that  character,  which 
the  English  began  now  to  reassume,  of  a  great  commercial  people.  The  incoi^ 
ration  of  Wales  with  England,  and  the  more  uniform  administration  of  justice, 
by  destroying  some  counties  palatine  and  abridging  the  unreasonable  pnvileM 
of  such  as  remained,  added  dignity  and  strength  to  the  monarchy;  and,  together 
with  the  numerous  improvements  before  observed  upon,  and  the  redress  of  many 
grievances  and  oppressions  which  had  been  introduced  by  his  father,  will  ever 
make  the  administration  of  Henry  VIII.  a  very  distinguished  era  in  the  annals 
of  juridical  history. 

It  must  be,  however,  remarked  that  (particvlarly  in  his  latter  years)  the  royal 
prerogative  was  then  strained  to  a  very  tyrannical  and  oppressive  height;  and, 
what  was  the  worst  circumstance,  its  encroachments  were  established  by  law, 
under  the  sanction  of  those  pusillanimous  parliaments,  one  of  which,  to  its 
eternal  disgrace,  passed  a  statute  whereby  it  was  enacted  that  the  king's  prp- 
elamations  should  have  the  force  of  acts  of  parliament ;  and  others  concurred  in 
the  creation  of  that  amazing  heap  of  wild  and  new-fangled  treasons^  which  were 
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slightly  touched  upon  in  a  former  chapter.  0  Happily  for  the  nation^  this 
arbitrary  reign  was  succeeded  by  the  minority  of  an  amiable  prince,  daring  the 
abort  sunshine  of  which  ^eat  part  of  these  extravagant  laws  were  repealed. 
And  to  do  justice  to  the  shorter  reign  of  queen  Mary,  *many  salutary  rn^Aoo 
and  popular  laws  in  civil  matters  were  made  under  her  administration,  ^ 
perhaps  the  better  to  reconcile  the  people  to  the  bloody  measures  which  she 
was  induced  to  pursue  for  the  re-establishment  of  religious  slavery :  the  well- 
concerted  schemes  for  effecting  which  were  (through  the  providence  of  God) 
defeated  by  the  seasonable  accession  of  queen  Elizabeth. 

The  religious  liberties  of  the  nation  being  by  that  happy,  event  established 
(we  trust)  on  an  eternal  basis,  (though  obliged  in  their  infancy  to  be  guarded 
against  papists  and  other  non-conformists  by  laws  of  too  sanguinary  a  nature,) 
the  forest-laws  having  fallen  into  disuse,  and  the  administration  of  civil  rights 
in  the  courts  of  justice  being  carried  on  in  a  regular  course,  according  to  the 
wise  institutions  of  king  Edward  the  First,  without  any  material  innovations, 
all  the  principal  grievances  introduced  by  the  Norman  conquest  seem  to  have 
been  gradually  shaken  off,  and  our  Saxon  constitution  restored,  with  consider- 
able improvements,  except  only  in  the  continuation  of  the  military  tenures,  and 
a  few  other  points,  which  still  armed  the  crown  with  a  very  oppressive  and 
dangerous  prerogative.  It  is  also  to  be  remarked  that  the  spirit  of  enriching 
the  clergy  and  endowing  religious  houses  had  (through  the  former  abuse  of  it) 
gone  over  to  such  a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor 
and  their  favourites  had  fallen  with  such  avidity  upon  the  spoils  of  the  church| 
that  a  decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
and  clergy.  This  produced  the  restraining  statutes,  to  prevent  the  alienations 
of  lands  and  tithes  belonging  to  the  church  and  universities.  The  number  of 
indigent  persons  being  also  greatly  increased,  by  withdrawing  the  alms  of  the 
monaatenes,  a  plan  was  formed  in  the  rei^  of  queen  Elizabeth,  more  humane 
and  beneficial  than  even  feeding  and  clothing  of  millions,  by  affording  them  the 
means  (with  }»roper  industry)  to  feed  and  t^  clothe  themselves.  And  the  further 
any  subsequent  plans  for  maintaining  the  poor  have  departed  from  this  insti- 
tution, the  more  im'practicable  and  even  pernicious  their  visionary  attempts 
have  proved. 

"^However,  con»dering  the  reign  of  queen  Elizabeth  in  a  ereat  and  ri^Aoo 
political  view,  we  have  no  reason  to  regret  many  subsequent  alterations  ^ 
m  the  English  constitution.  For  though  in  general  she  was  a  wise  and  excel- 
lent princess,  and  loved  her  people ;  though  in  her  time  trade  flourished,  riches 
increased,  the  laws  were  duly  administered,  the  nation  was  respected  abroad, 
and  the  people  happy  at  home :  ^et  the  increase  of  the  power  of  the  star- 
chamber  and  the  erection  of  the  high-commission  court  in  matters  ecclesiastical 
were  the  work  of  her  reign.  She  also  kept  her  parliament  at  a  very  awful  dis- 
tance ',  and  in  many  particulars  she  at  times  would  carry  the  prerogative  as 
high  as  her  most  arbitrary  predecessors.  It  is  true  she  verp*  seldom  exerted 
this  prerogative  so  as  to  oppress  individuals,  but  still  she  had  it  to  exert;  and 
therefore  Sie  felicity  of  her  reign  depended  more  on  her  want  of  opportunity 
and  inclination  than  want  of  power  to  play  the  tyrant.  This  is  a  high  encomium 
on  her  merit,  but  at  the  same  time  it  is  sufScient  to  show  that  these  were  not 
those  golden  days  of  genuine  liberty  that  we  formerly  were  taught  to  believe; 
for  surely  the  true  liberty  of  the  subject  consists  not  so  much  in  the  gracious 
behaviour  as  in  the  limited  power  of  the  sovereign. 

The  ffreat  revolutions  that  had  happened  in  manners  and  in  property  had 
paved  we  way,  by  imperceptible  vet  sure  degrees,  for  as  great  a  revolution  in 
government ;  yet,  while  that  revolution  was  effecting,  the  crown  became  more 
arbitrary  than  ever,  by  the  progress  of  those  very  means  which  afterwards 
reduced  its  power.  It  is  obvious  to  every  observer  that  till  the  close  of  the 
Lancastrian  civil  wars  the  property  and  the  power  of  the  nation  were  chiefly 
divided  between  the  king,  the  nobility,  and  the  dergv.  The  commons  were 
generally  in  a  state  of  great  ignorance;  their  personal  wealth  before  the  ez« 
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tensioD  of  trade  was  comparatively  small  -,  and  the  nature  of  their  landed  pro- 
perty was  such  as  kept  them  in  continual  dependence  upon  their  feodal  lord, 
♦4341  ^®^°S  ^fi^ally  some  powerful  baron,  some  opulent  abbey,  *or  sometimes 
J  the  king  himself  Though  a  notion  of  general  liberty  had  strongly  per- 
vaded and  animated  the  whole  constitution,  y^t  the  particular  liberty,  the 
natural  equality,  an^  personal  independence  of  individusus  were  little  regarded 
or  thought  of;  nay,  even  to  assert  them  was  treated  as  the  height  of  sodition 
and  rebellion.  Our  ancestors  heard  with  detestation  and  horror  those  senti- 
ments rudely  delivered  and  pushed  to  most  absurd  extremes,  by  the  violence  of 
a  Cade  and  a  Tyler,  which  have  since  been  applauded,  with  a  zeal  almost  rising 
to  idolatry,  when  softened  and  recommended  by  the  eloquence,  the  moderation, 
and  the  arguments  of  a  Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the  progress  of  religious 
reformation,  began  to  be  universally  disseminated, — when  trade  and  navigation 
were  suddenly  carried  to  an  amazing  extent  by  the  use  of  the  compass  and  the 
consequent  discovery  of  the  Indies, — ^the  minds  of  men,  thus  enlightened  by 
science  and  enlarged  by  observation  and  travel,  began  to  entertain  a  more  jnst 
opinion  of  the  dignity  and  rights  of  mankind.  An  inundation  of  wealth  flowed 
in  upon  the  merchants  and  middling  rank;  while  the  two  great  estates  of  the 
kingdom,  which  formerly  had  balanced  the  prerogative,  the  nobility  and  clergy, 
were  greatly  impoverished  and  weakened.  The  popish  clergy,  detected  in  their 
frauds  and  abuses,  exposed  to  the  resentment  or  the  populace,  and  stripped  of 
their  lands  and  revenues,  stood  trembling  for  their  very  existence.  The  nobles, 
enervated  by  the  refinements  of  luxury  (which  knowledge,  foreign  travel,  and 
the  progress  of  the  politer  arts  are  too  apt  to  introduce  with  themselves)  and 
fired  with  disdain  at  being  rivalled  in  magnificence  by  the  opulent  citizens,  fell 
into  enormous  expenses  j  to  gratify  which,  they  were  permitted,  by  the  policy 
of  the  times,  to  dissipate  their  overgrown  estates  and  alienate  their  antient 
patrimonies.  This  gradually  reduced  their  power  and  their  influence  within  a 
very  moderate  bound,  while  the  kii^,  by  the  spoil  of  the  monasteries  and  the 
great  increase  of  the  customs,  grew  rich,  independent,  and  haughty:  and 
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commons  were  not  yet  sensible  of  the  strength  they  had  acquired,  nor 


urged  to  examine  its  extent  by  new  burdens  or  oppressive  taxations, 
during  the  sudden  opulence  of  the  exchequer.  Intent  upon  acquiring  new 
riches,  and  happy  in  being  freed  from  the  insolence  and  tyranny  of  the  ordcn 
more  immediately  above  them,  they  never  dreamed  of  opposing  the  prerogative 
to  which  they  had  been  so  little  accustomed,  much  less  of  ti£:ing  the  lead  in 
opposition,  to  which  by  their  weight  and  their  property  they  were  now  entitled. 
The  latter  years  of  Henry  the  Eighth  were  therefore  the  times  of  the  greatest 
despotism  that  have  been  known  in  this  island  since  the  death  of  William  the 
Norman :  the  prerogative  as  it  then  stood  by  common  law  (and  much  more 
when  extended  by  act  of  parliament)  being  too  large  to  be  endured  in  a  land 
of  liberty. 

Queen  Elizabeth  and  the  intermediate  princes  of  the  Tudor  line  had  almost 
the  same  legal  powers,  and  sometimes  exerted  them  as  roughly,  as  their  father 
king  Henry  the  Eighth.  But  the  critical  situation  of  that  princess  with  regard 
to  her  legitimacy,  her  religion,  her  enmity  with  Spain,  and  her  jealousy  of  the 
queen  of  Scots,  occasioned  greater  caution  in  her  conduct.  She  probably,  or 
her  able  advisers,  had  penetration  enough  to  discern  how  the  power  of  the  king- 
dom had  gradually  shifted  its  channel,  and  wisdom  enough  not  to  provoke  the 
commons  to  discover  and  feel  their  strength.  She  therefore  threw  a  veil  over 
the  odious  part  of  prerogative,  which  was  never  wantonly  thrown  aside,  bot 
only  to  answer  some  important  purpose ;  and  though  the  royal  treasury  no 
longer  overflowed  with  tne  wealth  of  the  clergy,  which  had  been  all  granted 
out  and  had  contributed  to  enrich  the  people,  she  asked  for  supplies  with  saoh 
moderation,  and  managed  them  with  so  much  economy,  that  the  commons  were 
happy  in  obliging  her.  Such,  in  short,  were  her  circumstances,  her  necessities, 
ber  wisdom,  and  her  good  disposition,  that  never  did  a  prince  so  long  and  so 
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entirely,  for  the  space  of  half  a  century  together,  reign  in  the  affections  of  the 
people. 

*0n  the  accession  of  king  James  I.,  no  new  degree  of  royal  power  rn^Aoa 
was  added  to  or  exercised  by  him ;  but  such  a  sceptre  was  too  weighty  '■ 
to  be  wielded  by  such  a  hand.  The  unreasonable  and  imprudent  exertion  of 
what  was  then  deemed  to  be  prerogative,  upon  trivial  and  unworthy  occasions, 
and  the  claim  of  a  more  absolute  power  inherent  in  the  kingly  oflBice  than  had 
ever  been  carried  into  practice,  soon  awakened  the  sleeping  lion.  The  peopll 
heard  with  astonishment  doctrines  preached  from  the  throne  and  the  pulpits 
subversive  of  liberty  and  property  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it  weakly  and  fal- 
laciously  supported ;  and  common  reason  assured  them  that,  if  it  were  of  human 
origin,  no  constitution  could  establish  it  without  power  of  revocation,  no  prece- 
dent could  sanctify,  no  length  of  time  could  confirm  it.  The  leaders  felt  the 
pulse  of  the  nation,  and  found  they  had  ability  as  well  as  inclination  to  resist 
it ;  and  accordingly  resisted  and  opposed  it,  whenever  the  pusillanimous  temper 
of  the  reigning  monarch  had  courage  to  put  it  to  the  tnal;  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies,  and  the  dispensing 
power.  In  the  mean  time,  very  little  was  done  for  the  improvement  of  private 
justice,  except  the  abolition  of  sanctuaries  and  the  extension  of  the  bankru]'t- 
laws,  the  limitation  of  suits  and  actions,  and  the  regulating  of  informations  up<<n 
penal  statutes.  For  I  cannot  class  the  laws  against  witchcraft  and  conjuration 
under  the  head  of  improvements;  nor  did  the  dispute  between  lord  Ellesmere 
and  Sir  Edward  Coke,  concerning  the  powers  of  the  court  of  chancery,  tend 
much  to  the  advancement  of  justice. 

Indeed,  when  Charles  the  First  succeeded  to  the  crown  of  his  father,  and 
attempted  to  revive  some  enormities  which  had  been  dormant  in  the  reign  of 
king  James,  the  loans  and  benevolences  extorted  from  the  subject,  the  arbitrary 
imprisonments  for  refusal,  the  exertion  of  martial  law  in  time  of  peace,  and 
other  domestic  grievances,  clouded  the  morning  of  that  *mi8guided  r^Aoy 
prince's  reign,  wh^ch,  though  the  noon  of  it  began  a  little  to  brighten,  '■ 
at  last  went  down  in  blood  and  left  the  whole  kingdom  in  darkness.  It  must 
be  acknowledged  that  by  the  petition  of  right,  enacted  to  abolish  these  encroach- 
ments, the  English  constitution  received  great  alteration  and  improvement. 
But  there  still  remained  the  latent  power  of  the  forest-laws,  which  the  crown 
most  unseasonably  revived.  The  legal  jurisdiction  of  the  starchamber  and 
high-commission  courts  was  extremely  great,  though  their  usurped  authority 
was  greater.  And  if  we  add  to  these  the  disuse  of  parliaments,  the  ill-timed 
zeal  and  despotic  proceedings  of  the  ecclesiastical  governors  in  matters  of  mere 
indifference,  together  with  the  arbitrary  levies  of  tonnagQ  and  poundage,  ship- 
money,  and  other  projects,  we  may  see  grounds  most  amply  sufl3[cient  fbr  seeki 
ing  redress  in  a  legal  constitutional  way.  This  redress,  when  sought,  was  also 
constitutionally  given ;  for  all  these  oppressions  were  actually  abolished  by  the 
king  in  parliament,  before  the  rebelhon  broke  out,  by  the  several  statutes  for 
triennial  parliaments,  for  abolishing  the  starchamber  and  high-commissiou 
courts,  for  ascertaining  the  extent  of  forests  and  forest-laws,  for  renouncing 
ship-money  and  other  exactions,  and  for  giving  up  the  prerogative  of  knighting 
the  king's  tenants  in  capite  in  consequence  of  their  feodal  tenures;  though  it 
must  be  acknowledged  that  these  concessions  were  not  made  with  so  ^ood  a 
grace  as  to  conciliate  the  confidence  of  the  people.  Unfortunately,  either  by 
Sis  own  mismanagement,  or  by  the  arts  of  his  enemies,  the  king  had  lost  the 
reputation  of  sincerity, — ^which  is  the  greatest  unhappiness  that  can  befall  a 
prince.  Though  he  formerly  had  strained  his  prerogative,  not  only  beyond 
what  the  genius  of  the  present  times  would  bear,  but  also  beyond  the  examples 
of  former  ages,  he  had  now  consented  to  reduce  it  to  a  lower  ebb  than  was  con- 
sistent with  monarchical  government.  A  conduct  so  opposite  to  his  temper 
and  principles,  joined  with  some  rash  actions  and  unguarded  expres^ons,  mado 
the  people  suspect  that  this  condescension  was  merely  temporary.  Flushed 
therefore  with  the  success  they  had  gained,  fired  with  resentment  for  past 

629 


Digitized  by  VjOOQ IC 


437  KISB,  PKOGUESS,  AND  IMPROVEMENTS       [Book  IV 

*t381  ^PP^^^sions,  *and  dreading  the  consequences  if  the  king  should  regain 
^  his  power,  the  popular  leaders  (who  in  all  ages  have  called  themsdree 
the  people)  hegan  to  grow  insolent  and  ungovernable ;  their  insolence  soon  ren- 
dered them  desperate ;  and  despair  at  length  forced  them  to  join  with  a  set  of 
military  hypocrites  and  enthusiasts,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  solemnity  to  the  trial  and  murder  of  their  sove- 
reign. 

1  pass  by  the  crude  and  abortive  schemes  for  amending  the  laws  in  the  times 
of  confusion  which  followed,  the  most  promising  and  sensible  whereof  (such  as 
the  establishment  of  new  trials,  the  abolition  of  feodal  tenures,  the  act  of  navi- 
gation, and  some  others)  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to  mention, — ^viz.,  after  the  restoration  of 
king  Charles  II.  Immediately  upon  which,  the  principal  remaining  grievance, 
the  doctrine  and  consequences  of  military  tenui*es,  were  taken  away  "and  abo- 
lished, except  in  the  instance  of  corruption  of  inheritable  blood,  upon  attaindei 
of  treason  and  felony.  And  though  the  monarch  in  whose  person  the  regal 
government  was  restored,  and  with  it  our  antient  constitution,  deserves  no 
commendation  from  posterity,  yet  in  his  reign  (wicked,  sanguinary,  and  turbu- 
lent as  it  was)  the  concurrence  of  happy  circumstances  was  such  that  from 
thence  we  may  date  not  only  the  re-establishment  of  our  church  and  monarchy, 
but  also  the  complete  restitution  of  English  liberty,  for  the  first  time  since  its 
total  abolition  at  the  conquest.  For  therein  not  only  these  slavish  tenures— 
the  badge  of  foreign  dominion,  with  all  their  oppressive  appendages — ^were 
removed  from  encumbering  the  estates  of  the  subject,  but  also  an  additional 
security  of  his  person  from  imprisonment  was  obtained  by  that  great  bulwark 
of  our  constitution,  the  habeas  corpus  act.  These  two  statutes,  with  regard  to 
our  property  and  persons,  form  a  second  magna  carta,  as  beneficial  and  effectual 
as  that  of  llunning-Mead.  That  only  pruned  the  luxuriances  of  the  feodal 
*4391  ^ys^®^  f  ^^^  ^^®  statute  of  Charles  the  Second  extirpated  all  its  *slaveries, 
^  except  perhaps  in  copyhold  tenure;  and  there  also  they  are  now  in  great 
measure  enervated  by  gradual  custom  and  the  interposition  of  our  courts  of 
justice.  Magna  carta  only,  in  general  terms,  declared  that  no  man  shall  be 
imprisoned  contrary  to  law:  the  habeas  corpus  act  points  him  out  effectual 
means,  as  well  to  release  himself,  though  committed  even  by  the  king  in 
council,  as  to  punish  all  those  who  shall  thus  unconstitutionally  misuse  him. 

To  these  I  may  add  the  abolition  of  the  prerogatives  of  purveyance  and  pre- 
emption \  the  statute  for  holding  triennial  parliaments ;  the  test  and  corporation 
acts,  which  secure  both  our  civiV  and  religious  liberties;  the  abolition  of  the 
writ  de  hceretico  €omburendo ;  the  statute  of  frauds  and  periuries,  a  great  and 
necessary  security  to  private  property;  the  statute  for  distribution  of  intestates' 
estates,  and  that  of  amendments  and  jeofails^  which  cut  off  those  superfluous 
niceties  which  so  long  had  disgraced  our  courts;  together  with  many  other 
wholesome  acts  that  were  passed  in  this  reign  for  the  benefit  of  navigation  and 
the  improvement  of  foreign  commerce :  and  the  whole,  when  we  likewise  con- 
sider the  freedom  from  taxes  and  armies  which  the  subject  then  enjoyed,  will 
be  sufficient  to  demonstrate  this  truth.  "  that  the  constitution  of  England  had 
arrived  to  its  full  vigour,  and  the  true  oalance  between  liberty  and  prerogative 
was  happily  established  by  law,  in  the  reign  of  king  Charles  the  Second.'" 

It  is  far  from  my  intention  to  palliate  or  defend  many  very  iniquitous  pro- 
ceedings, contrary  to  all  law,  in.  that  reign,  through  the  artifice  of  wicked  poli- 
ticians, both  in  and  out  of  employment.  What  seems  incontestable  is  this:  that 
by  the  laWy(m)  as  it  then  stood,  (notwithstanding  some  invidious,  nay,  dangerous, 
*4401  l^r*^<^^GS  of  the  prerogative  have  since  been  lopped  ♦off',  and  the  rest 
J  more  clearly  defined,)  the  people  had  as  large  a  portion  of  real  hbertj 
as  is  consistent  with  a  state  of  society,  and  sufficient  power,  residing  in  their 
own  hands,  to  assert  and  preserve  that  liberty  if  invaded  by  the  royal  pr^ 

(•)The  point  of  timA  at  which  I  would  choose  to  fix  tiiig  the  preee  had  ezpfred,  though  the  Tean  which  fanma 
theoretical  p«rfoction  of  our  public  law  is  in  the  year  1679,  foUowed  it  were  timee  of  great  practical  opprwrinn 
aftur  the  futUas  corpus  act  was  patwed  and  that  for  licenaing 
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rogative.  For  which  I  need  but  a]>peal  to  the  memorable  catastrophe  of  the 
next  reign.  For  when  king  Charles's  deluded  brother  attempted  to  enslave  the 
nation,  he  found  it  was  beyond  his  ])Ower :  the  people  both  could  and  did  resist 
him,  and,  in  consequence  of  such  resistance,  obliged  him  to  quit  his  enterprise 
and  his  throne  together.  Which  introduces  us  to  the  last  period  of  oui*  legal 
history, — viz., 

VI.  From  the  revolution  in  1688  to  the  present  time.  In  this  period  many 
laws  have  passed,  as  the  bill  of  rights,  the  toleration-act,  the  act  of  settlement 
with  its  conditions,  the  act  for  uniting  England  with'  Scotland,  and  some 
others :  which  have  asserted  our  liberties  in  more  clear  and  emphatical  terms ; 
have  regulated  the  succession  of  the  crown  by  parliament,  as  the  exigencies  of 
religious  and  civil  freedom  required ;  have  confirmed  and  exemplified  the  doc- 
trine of  resistance  when  the  executive  magistrate  endeavours  to  subvert  the 
constitution ;  have  maintained  the  superiority  of  the  laws  above  the  king,  by  pro- 
nouncing his  dispensing  power  to  be  illegal ;  have  indulged  tender  consciences 
with  every  religious  liberty  consistent  with  the  safety  of  the  state ;  have  esta- 
hlished  triennial  (since  turned  into  septennial)  elections  of  members  to  serve  in 
parliament;  have  excluded  certain  officers  from  the  house  of  commons;  have 
restrained  the  king's  pardon  from  obstructing  parliamentary  impeachijients; 
have  imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow-peers ;  have 
regulated  trials  for  high  treason;  have  afforded  our  posterity  a  hope  that  cor- 
ruption of  blood  may  one  day  be  abolished  and  forgotten ;  have  (by  the  desire 
of  his  present  majesty)  set  bounds  to  the  civil  list,  and  placed  the  adminis- 
tration of  that  revenue  in  hands  that  are  accountable  to  parliament;  and  have 
(by  the  like  desire)  made  the  judges  completely  independent  of  the  king,  his 
ministers,  and  his  successors.  Yet,  though  these  provisions  have,  in  appearance 
and  *nominally,  reduced  the  strength  of  the  executive  power  to  a  much  r*^^^ 
lower  ebb  than  in  the  preceding  period ;  if,  on  the  other  hand,  we  throw  '■ 
into  the  opposite  scale  (what  perhaps  the  immoderate  reduction  of  the  antient 
prerogative  may  have  rendered  in  some  degree  necessary)  the  vast  acquisition 
of  force  arising  from  the  riot-act  and  the  annual  expedience  of  a  standing 
army,  and  the  vast  acquisition  of  personal  attachment  arising  from  the  magni- 
tude of  the  national  debt,  and  the  manner  of  levying  those  j^early  millions  that 
are  appropriated  to  pay  the  interest ;  we  shall  find  that  the  crown  has,  gradu- 
ally and  imperceptibly,  gained  almost  as  much  in  infiuence  as  it  has  apparently 
lost  in  prerogative. 

The  chief  alterations  of  mon\ent  (for  the  time  would  fail  me  to  descend  to 
minutice)  in  the  administration  of  private  justice  during  this  period  are  the 
solemn  recognition  of  the  law  of  nations  with  respect  to  the  rights  of  ambas- 
sadors; the  cutting  off,  by  the  statute  for  the  amendment  of  the  law,  a  vast 
number  of  excrescences  that  in  process  of  time  had  sprung  out  of  the  practical 
part  of  it;  the  protection  of  corporate  rights,  by  the  improvements  in  writs  of 
mandamus  and  informations  in  nature  of  quo  warranto;  the  regulations  of  trials 
by  jnry,  and  the  admitting  witnesses  K>r  prisoners  upon  oath;  the  further 
restraints  upon  alienation  of  lands  in  mortmain ;  the  annihilation  of  the  terribU 
ladgment  of  peine  fort  et  dure;  the  extension  of  the  benefit  of  clergy,  by  abolish- 
ing the  pedantic  criterion  of  reading ;  the  counterbalance  to  this  mercy,  by  th^ 
vast  increase  of  capital  punishment;  the  new  and  effectual  ^methods  for  th^ 
speedy  recovery  of  rents ;  the  improvements  which  have  been  made  in  eject- 
ments for  the  trying  of  titles;  the  introduction  and  establishment  of  paper- 
credit,  by  endorsements  upon  bills  and  notes  which  have  shown  the  legal  possi- 
bility and  convenience  (which  our  ancestors  so  long  doubted)  of  assi^ing  a 
chose  in  action;  the  translation  of  all  legal  proceedings  into  the  English  lan- 
guage; the  erection  of  courts  of  cpnscience  for  recovering  small  debts,  and 
(which  is  much  the  better  plan)  the  reformation  of  county  courts ;  the  great 
system  of  marine  jurisprudence,  of  which  the  foundations  have  been  laid,  by 
clearly  *developing  the  principles  on  which  policies  of  insurance  are  r^iAAf* 
founded,  and  by  happily  applying  those  principles  to  particular  cases;  *■  ^ 
and^  lastly,  the  liberality  of  sentiment  which  (though  late)  has  now  taken  poci- 

631 


Digitized  by  VjOOQ IC 


442  EISE,  PEOGRESS,  AND  IMPEOVEMBNTS        [Book  IV. 

session  of  our  courts  of  common  law  and  indaced  them  to  adopt  (where  facte 
can  be  clearly  ascertained)  the  same  principles  of  redress  as  have  prevailed  in 
our  courts  of  equity  from  the  time  that  lord  Nottingham  presided  there;  and 
this  not  only  where  specially  empowered  by  particular  statutes,  (as  in  the  case 
of  bonds,  mortgages,  and  set-offs,)  but  by  extending  the  remedial  iofluence  of 
the  equitable  writ  of  trespass  on  the  case,  according  to  its  primitive  institutioa 
by  king  Edward  the  First,  to  almost  every  instance  of  injustice  not  remedied 
b}"-  any  other  process.  And  these,  I  think,  are  all  the  material  alterations  that 
have  happened  with  respect  to  private  justice  in  the  course  of  the  present 
century. 

Thus,  therefore,  for  the  amusement  and  instruction  of  the  student,  I  hare 
endeavoured  to  delineate  some  rude  outlines  of  a  plan  for  the  history  of  our 
laws  and  liberties,  from  their  first  rise  and  gradual  progress  among  our  British 
and  Saxon  ancestors  till  their  total  eclipse  at  the  Norman  conquest,  from  which 
they  have  gradually  emerged  and  risen  to  the  perfection  they  now  enjoy  at 
different  periods  of  time.  We  have  seen,  in  the  courae  of  our  inquiries,  in  this 
and  the  former  books,  that  the  fundamental  maxims  and  rules  of  the  law, 
which  regard  the  rights  of  persons,  and  the  rights  of  things,  the  private  injuries 
that  may  be  offered  to  both,  and  the  crimes  which  affect  the  puolic,  have  been 
and  are  every  day  improving,  and  are  now  fraught  with  the  accumulated  wis- 
dom of  ages ;  that  the  forms  of  administering  justice  came  to  perfection  under 
Edward  the  First,  and  have  not  been  much  varied,  nor  always  for  the  better, 
since ;  that  our  religious  liberties  were  fully  established  at  the  reformation,  but 
that  the  recovery  of  our  civil  and  political  liberties  was  a  work  of  longer  time, 
they  not  being  thoroughly  and  completely  regained  till  after  the  restoration  of 
king  Charles,  nor  fully  and  explicitly  acknowledged  and  defined  till  the  era  of 
*443 1  *^®  ^*PPy  revolution.  Of  a  constitution  so  wisely  contrived,  *so  strongly 
->  raised,  and  so  highly  finished,  it  is  hard  to  speak  with  that  praise  which 
is  justly  and  severely  its  due :  the  thorough  and  attentive  contemplation  of  it 
will  furnish  its  best  panegyric.  It  hath  been  the  endeavour  of  these  commen- 
taries, however  the  execution  may  have  succeeded,  to  examine  its  solid  founda- 
tions, to  mark  out  its  extensive  plan,  to  explain  the  use  and  distribution  of  its 
parts,  and,  from  the  harmonious  concurrence  of  those  several  parts,  to  demon- 
strate the  elegant  proportion  of  the  whole.  We  have  taken  occasion  to  admire 
at  every  turn  the  noble  monuments  of  ancient  simplicity  and  the  more  curious 
refinements  of  modern  art.  Nor  have  its  faults  been  concealed  from  view;  for 
faults  it  has ;  lest  we  should  be  tempted  to  thifik  it  of  more  than  human  struc- 
ture ;  defects  chiefly  arising  from  the  decays  of  time  or  the  rage  of  unskilful 
improvements  in  later  ages.  To  sustain,  to  repair,  to  beautify,  this  noble  pile, 
is  a  charge  intrusted  principally  to  the  nobility  and  such  gentlemen  of  the 
kingdom  as  are  delegated  by  their  country  to  parliament.  The  protection  of 
THE  LIBERTY  OP  BRITAIN  is  a  duty  which  they  owe  to  themselves,  who  enjoy  it; 
to  their  ancestors,  who  transmitted  it  down ;  and  to  their  posterity,  who  will 
claim  at  their  hands  this,  the  best  birthright  and  noblest  inheritance  of  man- 
kind.* 

*  I  wish  it  were  in  my  power  to  finiah  this  sketch  of  our  legal  history  in  the  same 
faithful  and  spirited  manner  in  which  the  author  has  begun  and  carried  it  down  to  hiB 
own  time.  Since  'the  year  1780,  in  which  he  died,  the  legislature  has  provided  ample 
materials  for  one  who  saw  things  in  so  liberal  and  comprehensive  a  spirit  and  arranged 
them  in  such  striking  and  lucid  order.  In  regard  to  legal  and  judicial  matters,  he  might 
have  pointed  out  the  restraint  imposed  on  the  arrest  of  the  person,  and  the  right  given 
to  a  discharge  on  making  a  deposit  with  the  arresting  officer ;  the  assistance  afforded  to 
inferior  courts  by  arming  them  with  the  process  of  the  superior  where  necessary;  toe 
prevention  of  delay  in  the  trial  of  misdemeanours,  and  the  salutary  increase  of  severity 
in  their  punishment ;  the  great  general  diminution  of  the  number  of  capital  offences, 
and  the  necessary  and  wise  addition  made  to  the  severity  of  substituted  and  inferior 
punishments ;  tbf,  making  capital  certain  aggravated  attempts  at  murder,  and  the  sim- 
plifying the  trial  of  certain  enormous  treasons ;  the  abolition  of  many  punishments,  aj 
that  of  the  pillory  and  the  burning  or  whipping  of  females,  and  of  the  barbarotfe  wid 
•hockmg  parts  of  '^rtiers,  as  that  of  embowelling  in  treason;  the  suppression  of  appewi 
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in  treason,  murder,  or  felony,  and  of  the  trial  by  battel  in  civil  suite ;  the  taking  away 
corruption  of  blood,  except  in  cases  of  treason  or  murder ;  the  provision  for  the  expenses 
of  prosecutions  in  felony  and  for  the  cave  and  disposal  of  lunatic  offenders ;  the  great 
improvements  in  the  system  of  gaols  and  houses  of  correction ;  the  declaration  of  the 
functions  of  the  jury  in  the  case  of  libel ;  the  regulation  of  the  ecclesiastical  courts ;  the 
trial  and  punishment  of  offences  committed  on  the  high  seas  or  in  the  colonies ;  and 
last,  not  least,  the  revision  and  consolidation  of  the  kiws  which  regulate  that  great 
bulwark  of  our  liberties,  the  trial  by  jury. 

As  measures  calculated  to  secure  the  integrity  of  the  representative  body,  Sir  W. 
Blacks  tone  would  probably  have  noticed  the  act  for  securing  the  independence  of  the 
<(^.>eaker,  those  which  prevent  public  contractors  and  certain  public  officers  from  sitting 
in  the  house,  which  suspend  or  remove  bankrupt  members  from  their  seats,  and  prohibit 
persons  filling  offices  in  the  revenue  from  voting  at  elections. 

In  matters  of  general  or  internal  polity,  he  would  have  pointed  out  the  formation  of  a 
regular  system  and  jurisdiction  for  the  punishment  as  well  as  relief  of  insolvent  debtors ; 
the  many  amendments,  and  finally  the  consolidation,  of  the  bankrupt-law ;  the  great 
diminution  of  the  disabilities  of  Roman  Catholics  and  Dissenters ;  the  liberal  alterations 
in  the  spirit  of  the  navigation-laws ;  the  attempts  to  estimate  accurately  the  increase  of 
population,  by  a  census  taken  at  stated  intervals  and  a  more  careful  keeping  of  parochial 
registers ;  the  sensible  and  humane  attempts  to  modify  and  improve  the  poor-laws ;  the 
protection  and  encouragement  afforded  to  friendly  societies,  and  the  institution  of  banks 
for  the  savings  of  the  poor ;  the  grand  measure  of  the  union  with  Ireland ;  the  honest 
renunciation  of  the  slave-trade  for  ourselves,  and  the  sincere  and  repeated  endeavours 
to  procure  its  abolition  by  all  other  nations. 

These  might  form  some  of  the  features  of  the  picture  with  which  the  Commentaries 
might  have  closed  if  they  had  been  written  in  the  present  day.  The  system  is  still 
imi)erfect,  and  many  things  remain  to  be  done  which  the  author  might,  perhaps,  nave 
suggested  with  something  of  judicial  authority.  Without  thinking  myself  entitled  to 
do  BO,  I  may  venture  to  express  not  only  my  wishes  for  the  gradual  perfecting  of  the 
English  laws  and  constitution,  but  my  strong  conviction  that  they  wUl  continue  to  be 
improved  with  the  increasing  lights  of  the  age.  It  Lb  our  great  blessing  to  have  the 
machinery  of  improvement  always  ready  to  work  in  a  legislature,  which,  though  almost 
permanently  sitting,  is  yet  drawn  from  the  general  body  of  the  people,  forms  part  of  it, 
mixes  in  all  its  business  and  amusements,  and  is  acted  upon  by  all  its  hopes,  fears,  and 
interests.  The  very  facility  of  legislation  perhaps  leads  to  inconvenience  in  the  multi- 
plying of  laws,  and  in  provoking  attempts  to  remedy  inconveniences  which  must  be 
borne,  or  prevent  evils  which  the  unassisted  prudence  of  individuals  might  more  wisely 
be  left  to  guard  agaipst.  But  these  are  comparatively  slight  evils,  not  counterbalancing 
the  great  good  of  possessing  a  power  of  improvement  perpetually  advancing  with  the 
age.  It  becomes  not  the  commentator  on  the  laws  to  indulge  in  a  spirit  of  indiscriminate 
approbation :  perhajps  it  was  the  leaning  of  Sir  W.  JBhtckstone's  mind  to  take  too  favour- 
able a  view  ot  his  subject, — a  more  excusable  failing  than  the  opposite  one  of  a  captious 
and  querulous  spirit ;  but  I  think  he  might  have  reasonably  indulged  the  conviction 
which  I  have  expressed  above,  because  the  characteristic  of  the  legislature  for  the  last 
fifty  years  has  been  a  sincere  desire  of  general  improvement  and  a  particular  zeal  for  the 
bettering  the  condition  gf  the  lower  or  unfortunate  classes  of  society.  Fewer  measures 
purely  aristocratic  have  passed  into  laws  than  heretofore ;  while  no  proposition  has  been 
coldly  received  that  was  sensible  in  its  details,  and  had  for  its  object  the  reformation  of 
the  criminal^  the  instruction  of  the  ignorant,  the  dissemination  of  sound  religion,  the 
vindicating  the  rights  of  the  oppressed,  or  the  gradual  advancement  of  the  labouring  and 
mechanic  orders  of  the  population. — Colsridob. 

The  few  years  which  have  elapsed  since  the  above  sentences  were  penned  by  the 
learned  annotator  have  given  birth  to  more  and  greater  changes  in  the  English  law  thiui 
are  comprised  in  any  entire  century  of  its  previous  existence.  At  the  head  of  those' 
statutes  which  have  produced  important  alterations  in  the  constitution  is  the  act  eman- 
cipating his  majesty's  Roman  Catholic  subjects  from  the  disabilities  under  which  they 
formerly  laboured.  Next  in  order  are  the  statutes  for  amending  the  representation  of 
the  people  in  parliament,  which,  by  withdrawing  the  elective  franchise  from  some  classes, 
extending  it  to  many  others,  altering  the  method  of  election,  and  prescribing  means  for 
ascertaining  the  qualification  of  electors,  has  wrought  a  great  and  organic  change  in  the 
legislative  system  of  this  realm. 

Among  the  enactments  peculiarly  affectine  our  colonial  interests  must  be  distinguishe 
the  act  which  prohibits  slavery  throughout  the  British  empire,  prbviding  at  the  same  time 
compensation  for  those  whose  property  is  injured  by  the  consequences  of  that  measure ; 
the  statute  which  provides  a  judicature-  for  our  West  India  colonies,  and  that  which 
regulates  the  future  government  of  British  India,  the  care  of  which' is  still  intrusted  to 
the  company, — stripped,  however,  of  its  commercial  privileges ;  while  the  nations  of  that 
yufik.  nenlnsula  are  allowed  much  more  extensive  capacities  than  they  have  heretofore 
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ai\joved  under  our  empire,  and  the  trade  with  China  is  thrown  open  to  the  competition 
jf  all  his  mi^jesty's  subjects. 

Among  the  important  changes  in  our  domestic  politt  must  be  pointed  out  the  act  of 
municipal  reform,  which  has  popularized  and  remodelled  the  various  municipal  corpo- 
rations throughout  the  kingdom,  with  the  excebtion  only  of  the  metropolis ;  the  act  for 
the  amendment  of  the  poor-laws,  which,  by  connding  the  administration  of  those  laws  to 
a  central  board,  and  accompanying  the  relief  afforded  to  the  indigent  by  circumstances 
which  render  it  far  less  desiitible  than  formerly,  has  tended — ^whether  wisely  or  unwisely 
— to  deter  the  applicant  unless  impelled  by  actual  and  pressing  need,  and  to  diminish  the 
burden  upon  those  classes  who  contribute  to  the  fund  destined  for  the  relief  of  their 
indigent  fellow-subjects ;  the  abolition  of  the  palatine  peculiarities  of  the  county  of 
Durham ;  the  tithe  commutation  act,  which  has  enabled  persons  anxious  to  exempt 
their  lands  from  the  payment  of  that  species  of  ecclesiastical  contributions  to  do  so  upon 
equitable  and  advantageous  terms  of  compromise ;  the  alteration  in  Uie  law  of  marriages, 
effected  to  relieve  the  scruples  of  the  dissenting  classes  of  our  population,  and  which 
points  out  a  mode  in  which  the  matrimonial  contract  may  be  solemnised  without  the 
mtervention  of  the  Church  of  England ;  the  erection  of  a  general  registry  for  births, 
deaths,  and  marriages,  by  which  it  is  hoped  that  the  memory  of  such  events  will  be  pre- 
aerved  more  faithfully  than  heretofore ;  and  the  general  highway  act,  providing  a  new 
system  for  the  management  of  our  great  national  thoroughfares. 

Among  the  acts  designed  to  benefit  the  commkrcial  interests  of  the  nation  may  be 
xeckoned  that  which  renews  the  charter  and  defines  the  privileges  of  the  Baoik  of  Eng- 
land ;  that  which  erects  a  new  tribunal  denominated  the  Court  of  Bankruptcy,  for  the 
administration  of  that  important  branch  of  commercial  law;  the  improvements  effected 
in  ojir  maritime  code  by  the  alteration  in  our  navigation  and  ship-registry  acts,  the  con- 
solidation of  the  custom-laws,  and  the  act  pa43sed  for  the  regulation  of  our  merchant- 
seamen  ;  the  partial  abolition  of  the  usury-laws,  whel^eby  bills  and  notes  having  no  more 
than  three  months  to  run  may  be  negotiated  at  any  rate  of  interest ;  the  improvement 
of  our  law  of  patents,  which  encourages  the  enterprise  of  inventors  by  affording  ad- 
ditional protection  to  their  ingenuity ;  that  which  settles  the  general  standard  of  weights 
and  measures ;  that  which  defines  the  liability  of  common  earners,  and  that  which  envies 
his  miyesty  to  bestow  on  trading-companies  several  important  privileges  which  heretofore 
could  only  have  been  conferred  by  the  transcendent  authority  of  parliament. 

Among  changes  respecting  the  general  administration  of  the  laws  may  be  enume- 
rated the  alteration  of  the  amount  for  which  a  debtor  may  be  legally  arrested  from  the 
sum  of  ten  to  that  of  twenty  pounds ;  the  act  which  sweeps  away  the  old,  intricate  system 
of  process,  and  substitutes  an  easy  and  intelligible  method  of  commencing  actions  is 
the  courts  of  common  law ;  the  law  amendment  act,  which  destroys  several  antiquated 
forms,  expedites  and  cheapens  the  trial  of  causes  of  slight  importance,  enables  the 
judges  to  amend  and  obviate  technical  errors,  arms  them  with  a  power  (which  they  have 
not  been  slow  to  exercise)  of  introducing  regulations  calculated  to  render  our  system  of 
pleading  more  effectually  subservient'  to  the  ends  of  justice,  and  renders  .more  efficient 
the  tribunal  of  the  arbitrator;  the  consolidation  of  the  Welsh  and  £nglish  judicatures; 
the  appointment  of  an  additional  judge  to  each  of  the  superior  courts ;  the  act  dispensing 
with  a  number  of  useless  oaths,  the  multitude  of  which  tended  to  induce  disregard  of 
those  most  solemn  invocations  of  the  Deity,  by  rendering  their  use  too  frequent  in 
matters  of  trivial  importance ;  the  destruction  of  the  numerous  and  antiquated  tribe  of 
real  actions,  ai^d  the  remodelling  of  the  Court  of  Privy  Council  for  judicial  purposes. 

Among  enactments  concerning  the  regulation  or  private  profertt  may  be  enume- 
rated the  act  which  renders  a  man's  real  property  liable  after  his  death  to  the  claims  of 
all  his  creditors ;  the  acts  which  ascertfun  the  period  at  which  rights  and  titles  shall  be 
rendered  secure  by  lapse  of  time  and  uninterrupted  continuance  of  posseesion ;  which 
define  the  right  of  the  wife  to  dower  out  of  her  husband's,  and  that  of  the  husband  to 
curtesy,  as  it  is  called,  out  of  the  wife's,  real  property;  which  alters  the  law  of  descents, 
by  allowing  the  parent  to  inherit  to  the  child,  and  letting  in  the  half-blood,  who  were 
formerly  excluded  by  an  arbitraiy  rule  of  feudal  policy ;  and  that  which  substitutes  essy 
and  simple  forms  for  the  complicated  and  abstruse  ones  of  fine  and  recovery. 

Lastly :  our  criminal  law  has  been  improved  by  the  abolition  of  the  disabilities  under 
which  Quakers  and  Moravians  formerly  labourea  of  giving  evidence  for  or  against  the 
prisoner.  The  statutes  which  composed  its  bulk  have  been  consolidated,  the  punish- 
ment of  death  abolished  in  numerous  instances,  and  the  accused  hks  at  length  obtained 
the  right,  heretofore  denied  him  in  prosecutions  for  felony,. of  making  his  full  defenoe 
by  counsel  and  inspecting  the  depositions  of  those  who  charged  him  with  the  crime  for 
which  he  stands  indicted. 

These  are  the  most  prominent  of  the  alterations  which  have  within  the  last  ten  years 

(1836)  been  effected  in  the  English  law  and  constitution.    Experience  will  probably 

ahow  that,  like  other  human  institutions,  they  contain  ^ood  mixed  with  evil.    But  the 

very  experience  which  detects  the  latter  will  help  to  point  out  the  true  method  of  cor* 
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recting  it;  while  the  continuance  of  the  former  may,  and,  let  us  trust,  ^JI,  be  insured, 
by  that  willing  obedience  to  existing  laws,  that  steady  attachment  to  the  constitution, 
that  charity  to  fellow-subjects  and  loyalty  to  the  crown,  which  have  ever  remarkably 
distinguished  the  English  people. — John  Wilijah  Smith. 

This  admirable  sketch  of  our  legal  history  having  only  extended  to  about  the  year' 
1780,  I  shaU  endeavour,  however  imperfectly,  to  brine  it  down  to  the  present  time,  as  it 
will  not  be  disputed  that  the  alterations  which  have  oeen  made  in  the  law  since  Black- 
stone  completed  his  Ck>mmentaries  have  been  ^ly  as  important  as  those  which  he  com- 
memorates. It  will  be  convenient  for  this  purpose  to  consider  the  other  changes  which 
were  made  in  the  reign  of  George  the  Third  and  in  the  succeeding  reigns. 

During  the  greater  portion  of  itie  reign  of  George  the  Third  the  energies  of  the  country 
were  devoted  to  the  carrying  on  foreign  wars  of  great  magnitude,  in  the  last  of  which 
her  very  existence  as  a  nation  was  perilled.  From  these  contests  she  eventually  arose 
victorious ;  but  the  effects  of  the  struggle  were  long  felt,  and  are  to  be  traced  in  the 
statute-book.  The  criminal  code  of  the  country,  already  sufficiently  penal,  became  more 
and  more  bloody;  the  liberty  of  the  subject  was  very  considerably  curtailed,  and  the 
close  of  the  war,  however  glorious  to  our  arms,  cast  adrift  a  multitude  of  unemployed 
and  restless  spirits ;  commerce,  long  diverted  from  her  regular  channels,  returned  with 
difficulty  to  them ;  and  the  light  of  political  science  was  wellnigh  extinguished  in  the 
general  confusion.  The  reader  who  has  perused  the  Commentaries  will  perceive  that 
scarcely  any  of  the  blemishes  in  our  laws  pointed  out  by  Blackstone— by  no  means  a 
severe  censor — ^were  remedied  in  this  reign.  Some  measures  of  great  national  import- 
ance, however,  were  carried  through,  and  some  improvements  in  the  law  were  effected. 
The  legislative  union  between  Great  Britain  and  Ireland  was  completed ;  and,  although 
the  burdens  on  the  people  were  greatly  increased,  the  mode  of  collecting  the  revenue 
was  improved ;  the  national  funds  were  consolidated ;  the  privilege  of  copyright  in  books 
and  works  of  art  was  extended ;  the  granting  of  annuities  was  placed  under  proper  guards 
and  restrictions ;  the  Boman  Catholics  were  relieved  from  some  of  their  most  severe 
restrictions;  charities  were  investigated,  and  traders  prevented  from  disposing  of  their 
real  estates  after  their  death  to  the  prejudice  of  their  simple-contract  creditors;  the 
punishment  of  pillory  (except  in  cases  of  nerjury)  and  the  trial  by  battel  and  appeals  in 
treason,  murder,  and  felony  were  abolished,  and  certain  minor  improvements  were  made 
in  the  practice  of  the  courts  of  equity,  of  which  the  appointment  of  one  vice-chancellor 
may  be  considered  the  chief;  the  barbarous  parts  of  the  punishment  of  treason  and  cor- 
ruption of  blood  in  treason  and  murder  were  also  taken  away ;  some  judicious  improve- 
ments were  made  as  to  gaols  and  houses  of  correction;  and  copyhold  estates  were 
cdlowed  to  be  devised  without  a  surrender  to  the  use  of  the  will. 

In  the  reign  of  George  the  Fourth,  which  was  undisturbed  by  foreign  wars,  the  altera- 
tions, especially  in  its  later  years,  although  few,  were  of  greater  importance  than  any 
in  the  preceding  reign.  Thus,  the  laws  relating  to  trial  by  jury  and  to  bankrupts  were 
simplified,  consolidated,  and  greatly  improved ;  the  criminal  law  was  much  ameliorate, 
the  number  of  capital  punishments  diminished,  the  nature  of  crimes  more  accurately 
defined,  and  their  punishment  more  distinctly  ascertained  and  more  certainly  executed : 
benefit  of  clergy  was  also  entirely  abolished.  The  Insolvent  Debtors'  Court  was  esta- 
blish <dd,  with  a  regular  system  for  the  relief  of  insolvent  debtors.  I  may  also  mention 
the  consolidation  of  the  law  relating  to  the  customs  and  excise ;  the  establishment  of  a 
new  body  of  police  in  the  metropolis,  which  has  since  been  taken  as  a  model  in  most  of 
the  great  towns  in  the  empire ;  the  repeal  of  the  navigation  act,  and  the  new  regulation 
of  the  merchant-service;  the  alterations  in  the  law  of  marriage  by  the  new  marriage  act; 
the  repeal  of  the  test  and  corporation  acts,  and  subsequently  the  entire  removal  of  the 
disabilities  of  the  Boman  Catholics.  Two  important  commissions  were  also  appointed  in 
this  reign  for  the  express  purpose  of  considering  the  necessary  reforms  in  the  law,  and 
many  most  important  acts  have  since  been  passed,  founded  on  their  recommendations. 

But  the  reign  of  William  the  Fourth  was  still  more  remarkable  for  the  progress  of 
reform ;  and  here  I  can  only  notice  the  principal  changes.  The  mode  of  administering 
justice  on  circuit  in  Wales  was  entirely  alter^,  being  assimilated  to  that  adopted  in 
England.  The  number  of  judges  was  increased  from  twelve  to  fifteen,  and  the  practice 
of  all  the  superior  courts  was  rendered  uniform ;  the  law  relating  to  trustees  was  amended 
and  simplified ;  the  laws  affecting  the  property  of  persons  under  disability  and  for  facili- 
tating the  payment  of  debts  were  consolidated  and  improved,  and  the  law  as  to  con- 
tempts in  cnancery  placed  on  a  footing  which  protected  the  liberty  of  the  sul^'ect.  The 
number  of  capital  offences  was  still  further  diminished,  and  the  exemption  from  death, 
except  in  certain  rare  cases,  was  extended  to  the  crime  of  forgery;  and  this  great  step 
towards  a  mitigation  of  the  criminal  code  has  been  followed  during  subsequent  years  by 
many  other  acts,  all  having  the  same  ameliorating  tendency;  the  improvements  relatinff 
to  the  terms  and  returns  of  writs,  to  judgment  and  execution,  and  the  examination  oi 
witnesses,— Hftll  these  belong  to  the  first  year  of  this  reign.  The  second  was  still  more 
memorable  for  the  reform  act;  for  the  establishment  of  the  Bankruptcy  Court ;  the  gama 
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«ct,  which,  abolished  the  necessity  of  qualification  and  improved  the  law  on  this  subject; 
the  uniformity  of  process  act,  and  the  act  which  established  a  limitation  of  claims  for 
tithes.  The  third  year  of  'hiB  late  mf^esty's  reign  is  distinguished  by  the  act  which 
,  established  a  limitation  to  all  claims  to  incorporeal  hereditaments;  by  the  anatomy  act, 
'  which  has  effectually  put  a  stop  to  the  practice  of  selling  dead  bodies  and  the  horribld 
crimes  to  which  it  gave  rise.  The  fourth  year  was,  so  far  aa  the  law  was  concerned,  the 
most  important  of  all.  In  this,  some  of  the  fruits  of  the  law  commissions  which  were 
appointed  in  the  preceding  reign  were  reaped.  A  new  statute  of  limitation  of  actiods 
relating  to  real  property  was  passed ;  the  court  of  Chancery  was  regulated ;  fines  and 
recoveries  were  abolished ;  the  law  of  inheritance  and  dower  improved ;  real  estate  was 
made  subject  to  every  species  of  debts ;  the  alienation  of  property  was  faciUtated,  and 
the  just  rights  of  creditors  extended.  I  should  also  mention  that  in  this  year  were 
passed  the  important  act  by  which  slavery  was  abolished  and  apprenticeship  substituted 
for  a  limited  period,  the  act  which  opened  the  £afit  India  trade,  and  the  Bank  of  Eng- 
land act,  which  made  a  material  alteration  in  the  usury-laws.  In  the  next  year  the  new 
poor-law  was  carried, — a  measure  sufi&ciently  well  known, — and  the  Central  Criminal 
Court  was  established,  which  has  greatly  tended  to  the  improvement  of  the  adminis- 
tration of  criminal  justice.  The  other  important  alterations  of  this  reign  were  the 
municipal  corporation  act,  the  tithe-commutation  act,  which  has  already  nearly  super* 
seded  the  intricate  and  confused  law  of  tithes,  the  act  for  the  registration  of  births, 
deaths,  and  marriages,  and  the  act  for  allowing  counsel  to  prisoners.  Many  smaller 
amendments  were  also  passed,  which  have  been  already  noticed  in  their  proper  places: 
and  altogether  the  reign  of  William  the  Fourth  is  as  memorable  for  the  important 
alterations  which  took  place  within  its  limits  as  that  of  any  other  monarch  who  ever  sat 
on  the  English  throne. 

The  reign  of  her  present  m<^esty  has  already  been  distinguished  by  some  important 
juridical  reforms.  The  law  relating  to  wills  and  testaments  has  been  simplified  and 
rendered  uniform ;  imprisonment  for  debt  on  mesne  process  has  been  entirely  abolished, 
and  the  power  of  creditors  over  the  property  of  their  debtors  has  been  greatly  extended; 
the  number  of  capital  punishments  has  been  still  further  diminished,  every  species  of 
the  crimen  falsi  being  relieved  from  it,  thus  establishing  on  a  firm  footing  the  important 
principle  that  no  crime  unattended  with  actual  violence  to  the  person  shall  be  punished 
with  death ;  and  still  more  recently,  by  what  may  turn  out  to  be  a  more  questionable 
alteration,  the  crime  of  rape  has  ceased  to  be  a  capital  offence ;  the  law  requiring  the 
qualifications  of  members  of  parliament  to  proceed  exclusively  firom  real  estates  has  been 
abolished ;  the  mode  of  trial  of  election-petitions  has  been  much  improved ;  the  power 
of  the  crown  to  grant  pensions  has  been  considerably  curtailed  and  placed  within  limits; 
and  the  rates  of  postage  for  letters  have  been  so  materially  reduced  as  to  place  the  power 
of  communication  by  this  means  within  the  reach  of  all  classes  of  her  majesty's  subjects. 
The  privilege  of  parliament  to  publish  whatever  it  may  please  has  been  fully  recognised; 
the  revenues  of  the  Church  of  England  have  been  more  equally  distributed,  the  bless- 
ings of  that  admirable  establishment  more  widely  diffused ;  some  blemishes  which  had 
crept  in  the  course  of  time  have  been  wiped  off,  and  a  more  wholesome  seal  and  energy 
have  thus  been  awakened  among  the  whole  body  of  the  clergy;  the  administration  of 
justice  in  equity,  bankruptcy,  and  lunacy  has  been  improved,  and  already  the  more 
crying  grievances  of  the  court  of  Chancery  have  been  remedied ;  considerable  &cilities 
have  been  given  to  the  enfranchisement  of  copyholds;  the  term  of  copyright  in  books 
has  been  extended  to  designs  in  articles  of  manufacture ;  the  law  as  to  the  registration 
of  voters  has  been  amended  and  placed  on  a  better  footing ;  the  law  of  libel  has  been 
greatly  improved,  and  the  old  rules  excluding  evidence  on  Sie  ground  of  the  interest  or 
crime  of  the  witnesses,  and  thus  frequently  preventing  the  truth  from  being  elicited, 
have  been  almost  entirely  repealed ;  and,  lastly,  slavery,  in  reality  aa  well  aa  in  name, 
has  ceased  to  exist  in  every  part  of  the  British  dominions. 

But,  much  as  has  already  been  done  for  the  reform  of  the  lavf,  still  more  remains  to  do; 
and  there  is  every  reason  to  believe  that  in  the  long  reign  to  which,  according  to  all 
human  foresight,  her  miyesty  and  her  subjects  may  reasonably  look  forward,  the  cause 
of  temperate  and  judicious  reform  in  the  law  will  be  greatly  advanced.  In  a  speech 
which  her  ms^esty  made  on  meeting  her  first  parliament,  she  declared  that  "  the  better 
and  more  effectual  administration  of  justice  was  amongst  the  first  duties  of  a  sovereign;'' 
and  this  sentiment  has  been  cordially  responded  to  by  the  other  branches  of  the  legis- 
lature. The  amendment  of  the  law  is  no  longer  the  rallying-cry  of  a  faction :  the  desire 
to  promote  it  is  shared  by  the  most  eminent  men  of  all  parties  in  the  state ;  and,  under 
sucn  auspices,  I  may  be  permitted  to  hope  that  the  present  reign,  already  so  diistinguished 
in  arms,  will  be  at  least  as  memorable  for  improvements  in  me  juridical  institutions  of 
the  country. 

This  hope,  expressed  nearly  nine  years  ago,  nas  now  (1854)  been  abundantly  realised, 
—the  legislature  having  proved  fully  sensible  of  the  wants  and  desires  of  the  country  in 
(his  respect :  so  that  it  will  bu  admitted  that  the  present  age  will  be  distinguished,  not 
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6nly  by  its  attempts,  but  its  success,  in  amending  the  law,  the  best  evidence  of  which  is 
to  be  found  in  the  course  of  this  work.  Justice  is  now  cheaply,  and  in  many  respectft 
efficiently,  administered  in  local  tribunals,  and  is  thus  brought  to  every  man's  door, 
while  the  whole  procedure  of  the  superior  courts  has  been  greatly  simplified  and  im- 
proved ;  useless  forms  and  technicalities  are  now  discountenanced  as  well  by  the  prac- 
titioners of  the  law  as  the  judges  of  the  courts ;  and  a  sincere  desire  is  manifested  by  all 
classes  to  promote  in  this  way  the  benefit  of  the  nation  and  the  social  welfare  of  the 
community. 

Some  improvement  has  also  been  made  in  facilitating  the  transfer  of  land.  Commons 
have  been  enclosed,  tithes  commuted,  and  copyholds  mtty  now,  under  certain  circum- 
stances, be  enfranchised  compulsorily  either  by  lord  or  tenant.  Indeed,  a  strong  wish 
has  been  shown  that,  while  the  present  moderate  law  of  entail  should  be  preserved,  land 
should  be  more  easily  and  cheaply  dealt  with,  and  that  the  law  relating  to  it  should  be 
more  suited  to  the  wants  of  a  great  commercial  country. — Stewart. 

Nearly  a  century  has  elapsed  since  the  Commentaries  of  Sir  William  Blackstone  were 
first  published.  Much  as  the  learned  and  enthusiastic  commentator  had  cause  for 
exultation  in  the  improvements  which  had  been  introduced  in  his  own  times  and  those 
immediately  preceding,  he  would  have  found  matter  for  still  warmer  panegyric  had  he 
lived  in  our  days.  The  events  of  the  last  hundred  years  have  changed  the  face  of 
£urope ;  and  although  our  own  country  has  not  sustained  those  disastrous  shocks  which 
have  been  felt  from  time  to  time  by  most  of  the  continental  nations,  it  has  not  remained 
a  stranger  to  the  general  progressive  tendency  which  has  been  discernible  more  or  less 
over  the  whole  civilized  world.  On  the  contrary,  the  state  of  continuous  healthy  progress, 
-which  seems  to  be  almost  peculiar  to  our  own  institutions,  has  perhaps  carried  us  further 
in  the  direction  of  political  and  social  freedom  than  any  other  nation  in  the  world. 

Among  the  first  and  most  important  constitutional  changes  to  be  mentioned  was  the 
union  of  the  British  and  Irish  legislatures, — an  event  which  may  be  regarded  as  the 
foundation  of  that  genuine  union  of  interest  and  feeling  between  two  nations  intimately 
allied  by  geographical  position,  common  language,  and  similar  institutions,  which,  if  not 
yet  completely  attained,  seems  now  at  least  in  a  fair  way  of  becoming  permanently 
.  established.  The  statute  amending  the  representation  of  the  people  in  the  Commons 
House  of  Parliament,  popularly  known  as  the  Reform  Act,  introduced  no  new  principle 
into  the  constitution,  but  simply  restored  to  the  great  body  of  the  people  that  ancient 
right  of  self-government  which  they  had  derived  from  their  Saxon  ancestors.  Another 
statute  of  almost  equal  importance,  of  which  the  professed  object  was  the  restoration 
of  an  ancient  institution,  was  that  which  remodelled  the  municipal  corporations  and 
removed  the  many  abuses  which  had  gradually  crept  into  these  bodies.  Several  statutes 
have  also  been  passed  for  preventing  corrupt  practices  in  the  election  of  members  to 
serve  in  parliament,  and  for  disfranchising  the  boroughs  where  such  practices  were 
^und  to  prevail. 

Our  civil  liberties  have  been  further  secured  by  that  amendment  of  the  law  of  libel 
which  has  vested  in  the  jury  the  right  in  such  cases  of  deciding  as  well  upon  the  law  as 
upon  the  fact,  and  by  the  statutory  recognition  of  the  privilege  of  parliament  to  publish 
whatever  it  pleases.  The  boundaries  of  religious  liberty  have  been  extended  by  the 
ropeal  of  the  test  and  corporation  acts, — a  measure  which  has  enabled  that  numerous 
and  inBuential  portion  of  our  fellow^tizens  who  object  to  the  discipline  or  dissent  from 
the  doctrines  of  the  Established  Church  to  participate  in  those  political  rights  from  which 
they  had  been  before  excluded ;  whilst  the  Catholic  Emancipation  Act  has  relieved  those 
who  adhere  to  the  Church  of  Home  from  the  civil  disabilities  and  penalties  to  which 
they  were  previously  subject.  The  national  church  has  probably  taken  strength  from 
the  commutation  of  tithes,  and  still  more  from  those  statutes  which  have  been  passed 
for  the  abolition  of  pluralities  and  for  compeUing  the  residence  of  the  beneficed  clergy. 
Large  and  comprehensive  measures  have  also  been  adopted  for  the  better  management 
and  application  of  the  cathedral-revenues,  and  for  the  subdivision  of  large  and  populous 
parishes,  the  formation  of  new  parochial  districts,  and  the  extension  of  the  church  and 
its  institutions.  A  committee  of  the  privy  council  has  been  formed  for  the  distribution 
of  the  large  sums  which  have  for  many  years  been  annually  voted  by  parliament  for 
promoting  education  among  the  poorer  classes  of  the  people. 

Tlie  statutes  amending  the  law  of  marriage,  while  reqwring  this  important  ceremony 
to  be  accompanied  by  certain  circumstances  of  publicity  and  notoriety,  have,  at  the  same 
time,  enabled  every  individual  to  enter  into  this  solemn  contract  in  the  mode  which  he 
considers  necessary  or  proper,  and  have  thus  removed  an  unreasonable  restriction  under 
which  a  large  portion  of  the  community  previously  laboured. 

The  abolition  of'  colonial  slavery,  accomplished  at  a  veir  great  pecuniary  sacrifice,  ia 
an  event  in  our  history  never  to  be  forgotten.  The  spirit  of  philanthropy  which  dictated 
this  measure  is  a  very  prominent.fe^ture  of  our  age,  and  has  displayed  itself  in  a  variety 
of  other  enactments,  particularly  those  modifying  the  severity  of  the  laws  relating  to 
nnfortunate  traders  and  debtors,  secttring  the  proper  oare  and  tieatmeat  of  lunaliai» 
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amending  the  discipline  of  prisons,  and  providing  reformatory  institutions  for  all  crimi- 
nals who  seek  an  opportunity  of  regaining  their  lost  position.  The  laws  for  the  relief 
of  the  poor  have  been  remodelled ;  the  numerous  charities  which  are  to  be  found  in 
every  part  of  the  kingdom  have  been  placed  under  the  regulation  and  control  of  a  body 
of  commissioners,  whose  sole  duty  it  is  to  see  that  the  funds  of  these  institutions  are 
properly  applied;  the  laws  relating  to  game — always  a  fertile  source  of  crime — ^have  been 
BO  rar  mocuned  that  we  may  anticipate  an  early  repeal  of  all  penal  enactments  on  the 
subject ;  and  several  statutes  have  been  passed  having  for  their  object  the  improvement 
*of  the  sanatory  condition  of  populous  places  and  the  preservation  of  the  public  health. 

The  interests  of  trade,  commerce,  and  manufactures  have  been  unceasingly  studied 
and  promoted  since  the  restoration  of  peace  in  1815.  This  is  not  the  place,  however,  in 
which  ^  attempt  any  enumeration  of  the  various  statutes  which  have  been  from  time  to 
time  passed  for  regulating  these  matters,  the  legislation  relating  to  which  has  been  often 
affected  and  controlled  by  financial  necessities  or  by  the  conflicting  views  of  political 
economists.  It  may  be  enough  to  allude  to  the  statutes  throwing  open  the  trade  to  the 
East  Indies,  to  the  consolidation  of  the  laws  relating  to  the  mercantile  marine,  and  the 
repeal  of  the  navigation  acto;  all  tending  towards  establishing  a  system  of  commerce, 
free  from  all  restraints  other  than  Aoae  which  the  collection  of  the  public  revenue  and 
the  machinery  required  for  that  purpose  reader  indispensable.  The  laws  with  regard  to 
bankrupts  have  been  consolidated  and  amended  and  eourts  established  for  the  relief  of 
all  insolvent  debtors  whatever ;  real  property  has  been  sul^feeted  to  the  payment  of  debts; 
ih%  rights  of  authors  and  inventors  have  been  extended  and  secoFed;  aad  the  formatiofi 
of  joint-stock  companies  has  been  simplified  and  cheapened,  the  most  ample  regulations 
being  made  at  the  same  time  for  the  guidance  of  these  bodies.  The  operations  ef  thi 
mercantile  classes  have  been  facilitated  by  several  statutes  having  reference  exclusively 
to  commercial  affairs,  and  protected  to  some  extent  by  other  enactments,  which  ba?e 
made  breaches  of  trust  committed  by  bankers,  &ctorB,  agents,  and  servants  generally 
severely  punishable. 

In  regard  to  landed  property  and  its  transmission  the  most  important  improvements 
have  taken  place.  The  alteration  of  the  law  of  descent,  the  hmitation  of  the  time 
within  which  actions  for  the  recovery  of  real  estate  may  be  brought,  the  shortening  of 
the  time  of  prescription  of  legal  memory,  the  abolition  of  those  complex  modes  c^ 
assurance,  fines,  and  recoveries,  the  modification  of  the  wife's  claim  of  dower,  the  annihi- 
lation of  satisfied  terms, — ^these,  among  other  things,  have  tended  greatly  to  facilitate 
the  transfer  of  property,  have  got  rid  of  endless  doubts  and  difficulties  which  perpetually 
arose  upon  titles,  and  have  materially  shortened  conveyances.  A  great  improvement 
has  also  been  introduced  into  the  law  of  wills ;  and  there  is  less  danger  now  than  formerly 
of  the  wishes  of  a  testator  being  frustrated.  An  attempt  has  been  made  to  get  rid  ol 
copyhold  tenures,  and  repeated  efforts — hitherto  without  effect,  however — to  introduce 
a  system  of  registration  of  tJie  titles  to  real  estates. 

The  administration  of  private  justice  has  been  greatly  simplified  by  the  numerons 
alterations  which  have  been  made  in  the  procedure  of  the  superior  courts  of  law  and 
equity.  The  abolition  of  real  actions  and  of  the  many  fictions  which  formerly  encum- 
bered suits  at  law  was  an  important  and  beneficial  change,  but  not  so  advantageous  to 
the  suitor  as  more  recent  improvements  in  the  practice  of  the  courts  at  Westminster. 
Even  these  alterations  have  been  less  beneficial  to  the  great  mass  of  the  community, 
however,  than  the  establishinent  of  the  new  county  courts, — a  measure  warmly  recom- 
mended by  Sir  William  Blackstone,  and  to  some  extent  a  return  to  the  ancient  Saxon 
system,  restored,  if  not  established,  by  king  Alfred,  for  securing  the  administration  of 
justice  at  every  man's  door.  The  old  rules  of  law,  excluding  the  evidence  of  the  partiet 
to  the  suit,  and  prohibiting  persons  who  are  considered  disqualified  either  by  reason  of 
interest  or  by  crime  from  being  witnesses,  have  been  repealed,  and  all  prayctical  diffi- 
culties in  eliciting  the  truth  removed. 

The  proceedings  in  the  court  of  Chancery  have  been  simplified  and  shortened ;  the 
increase  in  the  number  of  judges  has  prevented  the  possibility  of  delay  in  the  hearing 
of  causes  in  that  court;  and  tiiere  seems  to  be  no  reason  why  in  ordinary  cases  the 
obtaining  of  justice  in  a  oourt  of  equity  should  not  be  a  speledy  and  not  ruinously- 
expensive  process.  • 

The  criminal  law  has  been,  as  to  many  of  its  branches,  amended  and  consolidated,  and 
the  severity  of  punishments  at  the  same  time  much  softened  and  adapted  more  carefiiUy 
than  formerly  to  the  nature  and  magnitude  of  the  offenoe.  The  iMurbarous  sufferings 
prescribed  for  those  attainted  of  treason  no  longer  stain  the  statute-book;  and  the 
punishment  of  innocent  parties  for  ancestral  guilt,  which  often  resulted  from  the  doc- 
tiine  of  corruption  of  blood,  can  no  longer  happen ;  while  the  offenc€»  involving  capital 
punishment,  which  the  convict  only  escaped  by  claiming  the  benefit  of  clergy,  haye 
ueen  gradually  reduced  in  number,  until  the  extrenae  penalty  of  the  law  has  become  in 
practice  confined  to  the  frightful  crime  of  murder.  The  trial  by  battel  and  the  mode 
of  proceeding  by  appeal  have  been  formally  abolished ;  the  law  relating  to  principal  and 
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ftcceesory  been  divested  of  its  niceties,  and  the  forms  of  the  proceedings  in  the  criminal 
eourts  so  far  simplified  and  improved  that  offenders  who  have  now  the  advantage  of 
being  defended  by  counsel  rarely  escape  punishment  on  purely  technical  objections. — 
Kerb. 

It  were  to  be  wished  that  the  changes  in  our  laws  effected  during  the  last  twenty  years, 
and  throwing  into  the  shade  those  of  several  centuries  recorded  in  our  annals,  could  have 
been  reviewed  by  an  eye  so  discriminating  and  delineated  by  a  pen  so  masterly  as  those 
of  Sir  William  Blackstone.  There  is  a  special  reason  for  exhibiting  a  faithful  picture  of 
legislation  during  this  interval  :^that  it  follows  and  is  largely  due  to  the  energy  and 
activity  infused  into  the  legislature  by  the  acts  passed  in  the  year  1832  for  amending  the 
representation  of  the  people.  As  in  all  great  changes,  the  one  in  question  was  inaugu- 
rated with  sanguine  predictions  of  good  and  confident  forebodings  of  evil.  It  is  for  the 
impartial  chronicler  of  our  laws  and  institutions  to  afford  an  opportunity  for  judgins 
how  far  events  have  justified  the  hopes  and  fears  of  those  respectively  favouring  and 
deprecating  so  great  and  sudden  a  strengthening  of  the  democratic  element  in  our  con- 
stitution. The  change  in  question  has  already  gone  far  towards  verifying  the  prediction 
of  one  of  its  responsible  promoters  (Hansard,  vol.  ii.  col.  1318, 1319,  (3d  ser.,)  Viscount 
Palmerston)  that  it  must  "influence  the  character  of  the  government  and  the  legislature 
in  all  future  times,  and  impress  its  influence  on  the  whole  frame  of  society."  A  con- 
sideration of  what  has  been  done  and  attempted  since  the  year  1832  suflces  to  remind 
\2B  that  activity  and  energy  in  the  legislature  must  be  associated  with  prudence,  mode- 
ration, and  forethought  in  order  to  secure  the  enduring  results  of  bold  and  beneficial 
legislation. 

Glancing  for  a  moment  abroad,  we  behold  acts  continually  passed  by  our  legislature 
for  the  purpose  of  carrying  into  effect  conventions  with  foreign  states  for  suppressing 
the  slave-trade,  and  with  France  and  the  United  States  of  America,  for  apprehending, 
in  any  of  the  three  countries  respectively,  persons  charged  with  murder,  attemptu  to 
murder,  robbery,  piracy,  forgery,  or  fraudulent  bankruptcy.  Other  acts  are  for  conse- 
crating British  subjects  or  foreigners  to  be  bishops  in  foreign  countries,  securing,  to  some 
extent  the  benefit  of  international  copyright,  facilitating  the  marriage  of  British  subjects 
in  foreign  countries,  and  the  naturalization  of  foreigners  here.  Her  majesty  has  also 
been  empowered  to  establish  and  maintain  diplomatic  relation  and  to  hold  diplomatic 
intercourse  with  the  Pope,  but  not  through  the  intervention  of  a  person  in  holy  orders 
in  the  Church  of  Rome,  or  a  Jesuit  or  member  of  any  Romish  order  or  society  bound  b^ 
monastic  or  religious  vows ;  and  it  is  also  expressly  provided  that  nothing  in  that  act  la 
in  any  way  to  repeal,  .weaken,  or  afifect  the  royal  supremacy,  civil  and  eocle9iastical.  Our 
commercial  relations  with  foreign  countries  have  undergone  a  total  change  by  tjbie  great 
relaxation  of  our  system  of  prohibitory  and  protective  duties,  especially  in  respect  of  the 
importation  of  animal  and  vegetable  produce  from  foreign  countries ;  the  abandonment 
of  our  navigation-laws,  so  long  deemed  the  bulwark  of  our  national  ereatness,  i^d  the 
admission  of  foreign  shipping  to  the  privileges  of  our  own,  even  to  the  coasting-trade ; 
while  an  attempt  has  been  made  to  secure  corresponding  advantages  from  foreign  states, 
by  arming  her  majesty  with  retaliatory  powers,  to  be  exercised  when  it  may  be  deemed 
expedient. 

Our  COLONIAL  relations  are  the  subject  of  constant  solicitude  to  the  mother-country, 
with  a  view  of  conferring  on  our  colonies  the  rights  and  privileges  of  self-government, 
the  representative  system,  and  free  institutions,  under  such  conditions  as  may  be  thought 
likely  to  preserve  and  perpetuate,  on  terms  consistent  with  the  dignitjr  and  advantage 
of  both,  the  connection  between  the  two.  For  this  purpose  the  imperial  le^lature  is 
often  occupied  in  framing  and  remodelling  the  constitution  of  her  colonies  in  accord- 
ance with  novel  exigencies,  as  in  Australia.  Yielding  to  the  urgent  and  reasonable 
objections  of  some  of  the  more  distant  to  being  continued  penal  settlements,  we  have 
greatly  diminished  the  number  of  offenders  liable  to  transportation,  substituting  princi- 
pally, in  such  cases,  penal  servitude  at  home  or  elsewhere.  Importing  counterfeit  coin 
into  the  colonies  has  been  made  heavily  punishable.  Persons  charged  with  treason  or 
felony,  in  either  the  mother-country  or  the  colonies,  and  escaping  from  one  to  the  other, 
may  now  be  apprehended  in  either,  and  secured  for  transmission  to  the  scene  of  the  of- 
fence, there  to  be  dealt  with  according  to  law.  Unsworn  evidence  has  been  made  admis- 
sible in  divers  colonial  courts  from  necessity,  in  the  case  of  neighbouring  barbarous  and 
tincivilized  people,  ignorant  of  the  existence  of  God  or 'a  future  state.  A  great  multitude 
of  acts  have  been  passed  for  regulating  the  commercial  intercourse  between  ourselves 
and  our  colonies ;  local  courts  of  app^ed  nave  been  established  in  some  of  the  West  India 
colonies,  and  facilities  afforded  for  sale,  in  others  of  them,  of  encumbered  estates.  But, 
above  all,  the  legislature  has  evinced  a  benign  anxiety  to  extend  the  blessings  of  the 
United  Church  of  England  and  Ireland  to  our  colonies  whenever  an  opportunity  is 
afforded.  There  are  now  established  twenty-nine  bishoprics  in  our  colonies ;  and  pra 
vision  is  made  for  strengthening  and  consolidating  ecclesiastical  arrangements  through- 
onl  our  wide-spread  dominions.    The  government  of  our  stupendous  Indian  possessions 
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has  lately  been  placed  upon  a  new  footing,  and  the  legislature  is  continually  striving  to 
promote  education,  secular  and  religious,  and  reform  the  laws  and  improve  the  adminis- 
tration of  justice  there. 

Returning  to  the  United  Kingdom,  we  shall  find  changes  of  great  importance  effected 
in  every  department  of  our  dombstic  economt.  The  links  which  bind  the  three  king- 
doms together  are  constantly  strengthened  and  multiplied  by  acts  having  for  their 
object  to  assimilate  as  far  as  practicable  the  laws  in  force  in  each.  The  great  measure 
for  facilitating  the  sale  of  encumbered  estates  in  Ireland  is  one  of  the  boldest  legislative 
interferences  with  rights  of  privato  property  ever  attempted  in  this  country,  by  which 
the  land  of  Ireland  has  been  rendered  again  freely  alienable  and  a  great  portion  of  it 
has  changed  owners. 

Foremost  among  acts  of  high  interest  and  importance  are  those,  at  the  commencement 
of  the  present  reign,  for  the  support  of  her  majesty's  household  and  of  the  honour  and 
dignity  of  her  crown,  by  which,  following  the  example  of  her  immediate  predecessors, 
she  caused  her  hereditary  revenues  to  be  unreservedly  carried  to  and  made  part  of  the 
consolidated  fund.  And  in  the  fifth  year  of  her  reign  her  majesty  graciously  signified 
to  parliament  her  wish  to  submit  her  royal  income  to  the  burden  of  the  income-tax 
imposed  on  her  subjects.  Other  acts  effected  the  naturalization  of,  and  made  provision 
for,  her  royal  consort,  and  for  his  filling  the  office  of  regent  should  the  necessity  arise. 
It  also  became  necessary  to  provide  for  the  further  security  and  protection  of  her 
majesty's  person,  in  consequence  of  some  outrages  perpetrated  by  half-crazed  candidates 
for  notoriety;  and  for  the  better  security  of  the  crown  and  government  of  the  United 
Kingdom,  because  of  certain  public  disturbances  of  a  malignant  character,  to  be  never- 
theless punishable,  not  as  treason,  but  felonies,  with  transportation  or  imprisonment. 

Great  improvements  have  been  made  in  the  laws  relating  to  the  constitutiox  of  par- 
liament, the  time  and  mode  of  assembling  it.  A  third  principal  and  a  third  under- 
secretary of  state  are  now  empowered  to  sit  emd  vote  in  the  house  of  commons,  but  not 
more  than  three  of  the  former  and  three  of  the  latter  at  the  same  time.  Stat.  18  k  19 
Vict.  c.  10,  March  16,  1855.  An  entirely  new  code  of  laws  has  been  enacted  for  con- 
ducting elections  and  putting  down  bribery,  corruption,  and  undue  influence.  Other 
acts  allow  members  to  qualify  in  respect  of  either  real  or  personal  property,  or  both ; 
repeal  certain  severe  penalties  and  disabilities ;  appoint  the  court  of  common  pleas, — the 
tribunal  for  finally  determining  questions  of  disputed  election-law ;  greatly  improve  the 
constitution  of  election-cohimittees ;  and  reduce  restrictions  on  the  exercise  of  the 
franchise.  Acts  of  parliament  have  been  simplified  and  shorn  of  much  verbiage ;  parlia- 
mentary proceedings  are  .difiused  widely  throughout  the  empire  at  a  very  small  cost; 
and  certain  immunities  granted  to  parliament,  by  way  of  privilege,'  in  respect  of  such  as 
may  happen  to  involve  matters  challengeable  in  respect  of  its  libellous  character. 

Our  NAVAL  AND  uiLiTART  laws  have  been  improved  in  various  ways, — particularly  by 
limiting  the  period  of  enlistment  and  service,  and  making  liberal  and  salutary  provisions 
in  respect  of  bounty  and  extra  pay,  in  order  to  increase  the  inducements  for  entering 
the  public  service.  The  militia-laws  have  been  revised,  consolidated,  and  placed,  in 
some  respects,  on  a  new  footing.  .     . 

The  interests  of  religion  and  religious  liberty  have  received  a  large  share  of  the 
anxious  solicitude  of  the  legislature.  It  has  made  powerful  and  unwearied  efforts  to 
diffuse  religious  knowledge :  to  develop  the  vast  capabilities  of  the  United  Church  of 
England  and  Ireland ;  building  churches  and  chapels  in  spiritually-destitute  districts ; 
altering  ecclesiastical  districts;  remodelling  dioceses;  uniting  and  severing  benefices; 
redistfibuting  revenues,  episcopal  and  capitular;  establishing  stipendiary  curacies;  abo- 
lishing commendams;  vesting  the  patronage  of  deaneries  in  the  crown ;  creating  a  new 
tribunal  fur  enforcing  church-discipline  among  the  clergy ;  prohibiting  the  desecration 
of  chuiches  by  holding  in  them  vestry-meeting  or  for  any  other  than  religious  purposes, 
and  the  reading  of  public  secular  proclamations  or  notices  during  divine  service;  for 
which  are  substitutea  printed  or  written  copies  attached  to  the  outer  door.  The  sanctity 
of  the  Sabbath  has  been  promoted  by  pronibiting  the  opening  of  houses  and  places  of 
public  resort  and  public  houses  on  Sunday,  except  within  certain  hours,  throughout 
I^gland  and  Wales,  and  in  Scotland  during  the  whole  of  Sunday,  except  for  the  accom- 
modation of  lodgers  and  travellers.  In  consequence  of  the  Pope's  affecting,  in  the  year 
1850,  to  parcel  out  this  kingdom  into  provinces  and  dioceses  and  appoint  archbishops 
and  bishops,  which  occasioned  an  extraordinary  ferment,  the  assumption,  unauthoriied 
by  law,  of  the  name  of  archbishop,  bishop,  or  dean,  of  «ny  place  in  the  United  Kingdom, 
ia  prohibited ;  briefs,  rescripts,  and  letters-apostolical,  from  the  See  of  Rome,  are  declared 
void ;  and  those  publishing  and  assuming  to  act  under  them  for  the  purpose  of  consti- 
tating  such  offices,  provinces,  sees,  or  dioceses,  are  liable  to  penalties.  A  great  number 
of  st^utes  inflicting  disabilities,  penalties,  and  forfeitures  on  Roman  Catholics,  Jews, 
and  Dissenters,  but  which  had  long  ceased  to  be  enforced,  have  been  repealed,  and 
many  enactments  passed  facilitating  the  exercise  of  their  religious  rights  and  stringently 
guarding  against  any  invasion  of  them.    DlBsenteray  and,  indeed,  aU  persona  professinf 
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to  entertain  conscientious  objections,  of  a  religious  nature,  to  taking  oaths,  may  now,  in 
lieu  of  them,  make  solemn  affirmations  or  declarations  in  courts  of  justice  and  else- 
where. 

Indefatigable  efforts  have  been  made  by  the  legislature  to  promote  the  cause  of  edu- 
cation, especially  among  the  humbler  classes  of  society,  by  establishing  and  affording 
support  to  parish  and  other  schools,  partly  charitable  and  partly  self-supporting.  Large 
annual  grants  are  made  by  parliament,  to  be  applied  at  the  discretion  of  her  majesty  in 
council,  for  the  purpose  of  education,  without  preference  to  any  particular  religious 
denomination.  The  subject  of  popular  education  under  state  auspices,  however,  is  one 
so  difficu7t,  with  reference  to  its  secular,  religious,  and  compulsory  character,  as  thus  far 
to  have  baffled  the  praiseworthy  efforts  of  all  parties  in  the  legislature  to  solve  that  diffi- 
culty. New  colleges  have  been  established  in  Ireland ;  and  the  Universities  of  Oxford 
and  Cambridge  have  been  subjected  to  great  changes  of  their  constitution  and  power, 
with  a  view  to  promotion  of  good  government,  extension,  abrogation  of  oaths,  and  main- 
taining and  improving  discipline  and  studies.  Other  colleges — some  of  them  formed 
into  an  university — have  been  established  in  the  metropolis  and  elsewhere,  the  members 
of  which  are  entitled  to  the  substantial  rights  and  privileges,  especially  with  reference  to 
entering  the  learned  professions,  of  legitimate  academical  education.  A  permanent 
board,  whose  powers  are  now  being  increased  by  parliament,  has  been  established  for  the 
better  adminisi  ration  of  charitable  trusts  and  the  bettor  application  of  charitable  funds 
in  England ;  than  which  few  measures  in  recent  years  are  likely  to  be  attended  with  such 
great  and  permanent  advantages  in  averting  the  evil  consequences  of  supineness,  negli- 
gence, and  malversation. 

In  order  to  promote  the  rational  entertainment  and  instruction  of  the  people,  town- 
councils  have  been  empowered  to  establish  public  libraries  and  museums ;  and  an  act 
has  been  passed  to  afford  greater  facilities  for  establishing  institutions  to  promote  lite- 
rature, science,  and  the  fine  arts,  or  the  diffusion  of  useful  knowledge,  and  making 
effectual  provision  for  improving  the  legal  condition  of  such  institutions.  To  encourage 
habits  of  prudence,  forethought,  and  economy,  various  acts  perfect  and  promote  loan, 
benefit,  building,  friendly,  industrial,  and  provident  societies,  but  with  precautions 
against  abuse.  While  thus  caring,  however,  for  the  religious,  moral,  and  intellectual 
welfare  and  advancement  of  the  people,  the  legislature  has  been  equally  anxious  con- 
cerning their  material  interests,  by  promoting  the  health,  cleanliness,  and  comfort  of 
all,  but  especially  the  humbler  classes ;  and  in  doing  this  they  may  be  thought  to  have 
pressed  the  maxim,  gie  uiere  tuo  vi  alienam  non  ImdaSy  to  an  extent  which  might  have  sur- 
prised our  ancestors.  Measures  of  extreme  stringency  have  been  taken,  and  are  now  in 
full  force,  for  suppressing  nuisances  in  respect  of  sewers,  drains,  privies,  slaughter- 
houses, offensive  trades,  callings,  and  manufactures,  stench  and  smoke ;  for  preventing 
the  spread  of  contagious  or  infecMous  diseases,  either  existing  in  this  country  or  likely 
to  be  imported  from  abroad ;  for  compelling  vaccination  as  a  protection  against  small- 
pox ;  for  preventing  the  spread  of  contacious  or  infectious  diseases  among  sheep,  cattle, 
and  other  animals.  A  central  and  local  boards  of  health  are  now  established,  and  in 
vigorous  action,  for  the  purpose  of  improving  the  sanitary  condition  of  the  country. 
Burials  in  churches  and  chapels,  or  in  burial-grounds  in  populous  places,  are  prohibited. 

Various  acts  encourage  the  establishment  of  public  baths,  wash-houses,  and  open 
bathing-places ;  of  well-ordered  lodging-houses,  for  the  labouring  classes,  as  desirable  for 
the  health,  comfort,  and  welfare  of  the  inhabitants  of  towns  and  populous  districts ;  for  ' 
the  well-ordering  of  common  lodging-houses  as  tending  greatly  to  the  health,  comfort, 
and  welfare  of  many  of  her  majesty's  poorer  subjects, — ^requiring  such  lodging-houses  to 
be  registered,  inspected,  and  cleansed,  and  notice  given  to  the  authorities  of  any  person 
in  them  ill  of  fever  or  any  contagious  or  infectious  disease. 

Our  poor-laws  have  been  remodelled,  and  their  administration,  in  a  humane  and  just 
spirit,  placed  on  a  very  satisfactory  footing,  under  the  constant  superintendence  of  a  high 
and  responsible  central  authority;  prison-discipline  has  been  similarly  dealt  with,  and 
subjected  to  systematic  and  vigilant  inspection,  with  a  view  to  securing  its  efficiency  not 
only  as  a  punishment,  but,  as  mr  as  may  be,  a  preventive,  of  crime ;  and  also  protecting 
prisoners  from  oppression,  neglect,  or  improper  treatment  of  any  kind ;  while,  infinitely 
beyond  and  above  all,  the  legislature  has  oestirred  itself  to  lay  the  axe  at  the  root  of  the 
upas-tree  of  crime  ;  endeavouring  to  secure  the  reformation  of  offenders,  especially  of 
the  young,  and  destroying  ignorance  and  intemperance,  the  twin  roots  of  that  accursed 
tree. 

It  has  been  sought  with  sedulous  anxiety  to  devise  means  for  proteotino  women  from 
fraudulent  practices  against  their  chastity,  wickedly  practised  by  infamous  persons; 
WOMEN  AND  CHILDREN  both  from  ii\juries  and  ill  treatment,  to  which  they  are  peculiarly 
exposed ;  froii  aggravated  assaults ;  from  neglect  and  cruelty  on  the  part  of  their  em 
ployers ;  from  exposure  to  serious  or  fatal  iryury  in  dangerous  employments;  from  being 
employed  at  all  in  mines  or  collieries ;  from  being  set  to  work  at  too  tender  an  age  or 
kept  at  work  too  long  in  mills,  factories,  and  print-works ;  for  sending  children  employed 
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in  the  latter  to  school ;  for  preventing  frauds  on  work-people  in  respect  of  the  pa^*ment 
of  their  hard-earned  wages ;  and  for  subjecting  such  scenes  of  employment  to  penodical 
and  searching  inspection. 

And  as  relates  to  the  unfortunate  class  of  persons  denominated  ibiots,  lunatics,  or 
INSANE,  many  considerate  and  salutary  enactments  have  been  made  for  the  care  and 
custody  and  protection  of  their  persons  and  property ;  for  the  care  of  pauper  lunatics, 
the  maintenance  and  custody  of  insane  criminalB,  the  conveyance  to  a  lunatic-asylum 
of  lunatics  meditating  crime,  the  removal  from  India  to  the  United  Eliugdom  of  insane 
persons  of  European  birth  charged  with  offences  but  acquitted  on  the  ground  of  insanity; 
and  for  the  periodical  visitation,  by  the  commissioners  in  lunacy,  of  county  lunatio- 
asylums,  and  gaols  and  workhouses  where  any  lunatics  may  be  confined. 

But.  while  thus  humanely  providing  for  the  safety  and  welfare  of  our  own  species,  the 
legislature  has  not  been  unmindful  of  the  animal  creation.  Cruelty  to  them  has  been 
visited  with  new  and  severe  punishment,  likely,  it  is  hoped,  to  check  brutal  natures 
insensible  to  other  influences ;  barbarous  sports,  such  as  bull,  bear,  and  badger  baiting, 
dog-fighting,  and  cock-fighting,  have  been  prohibited ;  a  sufficient  quantity  of  fit  and 
wholesome  food  and  water  must  be  supplied  to  cattle  impounded ;  and  the  use  of  dogs 
for  purposes  of  draught  is  forbidden. 

Our  RAILROADS,  the  gigantic  growth  of  the  last  quarter  of  a  centuiy,  and  fast  monopo- 
lizing the  means  of  national  transit,  with  the  benefits  attached  to  it,  have  been  placed 
to  a  certain  extent  under  proper  control,  for  the  protection  of  the  public  and  the  due  dis- 
charge of  the  public  service ;  and  a  comprehensive  enactment  has  been  passed,  defining 
their  duties  and  constituting  the  court  of  Common  Pleas  a  final  tribunal  for  enforcing 
the  law  thus  newly  defined. 

The  interests  of  agriculture  have  not  been  lost  sight  of;  and  foremost  in  changes 
vitally  affecting  it  must  be  regarded  the  repeal  of  the  corn-laws  and  allowing  the 
importation  of  foreign  cattle, — in  bold  reliance  on  the  skill  and  energy  of  our  own 
fiirmers,  and  on  our  means  of  acquiring  from  abroad,  at  all  times  and  under  all  circum- 
stances, an  adequate  amount  of  food,  should  the  domestic  supply  prove  deficient.  This 
is  one  of  those  changes  which  signalize  the  age  in  which  they  are  effected,  and  produce 
rijsults  of  incalculable  extent  and  importance.  Excellent  measures  have  been  passed 
for  the  benefit  of  agriculture ;  for  faciUtating  the  improvement  of  land,  by  drainage,  on 
equitable  terms,  by  those  enjoying  only  limited  interests  or  under  disabilities,  such 
jiersons  first  obtaining  permission  of  the  court  of  chancery  and  the  consent  of  the 
occupier,  when  the  expense  of  so  permanent  a  benefit  to  the  estate  may  be  charged  on 
the  inheritance.  Other  measures  of  gi*eat  importance  relate  to  the  enclosure  and 
improvement  of  waste  lands ;  the  enfranchisement,  voluntary  or  compulsory,  subject  to 
(certain  limitations,  of  copyholds,  and  completing  the  working  of  the  acts  for  the  com 
mutation  of  titlies ;  allowing  hares,  so  ii\jurious  to  lands,  to  be  killed  by  the  occupier  of 
enclosed  lands,  or  the  owner  having  the  right  to  do  so,  or  any  one  authorized  by  him 
and  without  paying  game-duties  or  taking  out  a  certificate.  The  law  of  landlord  and 
tenant  has  been  improved,  by  allowing  tenants  holding  under  uncertain  interests,  on  the 
determination  of  their  holding,  instes^  of  the  ancient  claim  to  emblements,  to  continue 
on  the  land  till  the  close  of  the  current  ve^r  of  the  tenancy;  authorizing  the  removal  of 
))Uildings  and  fixtures  set  up  for  agricultural  purposes;  empowering  a  landlord  to  pay 
the  tithe-rent  charge  left  in  arrear  by  his  tenant  and  recover  against  him  as  for  a  simple 
<x>n tract-debt ;  and  to  distrain,  for  rent,  growing  crops  still  on  the  land,  though  in  au- 
iodia,  Uffis,  as  already  seized  and  sold  under  an  execution  against  the  tenant.  The  transfer 
of  land  has  been  in  some  degree  simplified,  real  property  subjected  fully  to  the  debts  of 
the  owner,  the  transfer  of  land  vested  in  trustees  and  mortgagees  facilitated,  and  the 
laws  of  real  property  amended  in  important  particulars. 

The  laws  relating  to  our  commercial  interests  have  undergone  recent  and  fundamental 
changes,  with  the  view  of  removing  impediments  to  the  free  exercise  of  mercantile  dis- 
cretion and  enterprise.  A  multitude  of  acts  in  restraint  of  trade,  and  conferring  local 
and  exclusive  privileges,  and  all  those  relating  to  the  offences,  long  exclaimed  a^nst 
by  political  economists,  of  forestalling,  en^rossmg,  and  regrating,  have  been  abolished. 
The  usury-laws,  after  steps  taken  in  that  direction  for  several  years,  have  at  length  been 
totally  abrogated ;  and  annuities  are  no  longer  subject  to  enrolment.  The  navigation- 
laws,  as  we  have  seen,  are  also  entirely  repealed,  and  British  shipping  has  now  to  oom« 
pete,  even  in  our  own  coasting-trade,  with  the  shipping  of  all  the  world ;  with  some 
provisions  for  endeavouring  to  coerce  into  following  our  example  foreign  countries  indis- 
posed to  reciprocate  our  bold  and  liberal  concessions.  All  acts  regulating  our  mercantili 
MARINE,  from  the  eighth  ^ear  of  queen  Elizabeth  to  the  eighteenth  of  queen  Victoria, 
have  been  repealed  by  a  single  statute  in  the  latter  year,  and  in  their  stead  is  enacted  a 
new  and  comprehensive  code,  incorporating  many  improvements  and  vesting  in  the 
board  of  trade  the  general  superintendence  of  the  mercant'le  marine.  Corporations  and 
other  public  bodies,  moreover,  are  empowered  to  grant  sites  for  sailors'  boxes,  calculated, 
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while  providing  for  their  comfort,  to  elevate  their  character ;  and  a  complete  system  is 
established  for  watching  over  the  welfare  of  ssa-passengers  and  emigrants. 

Improvements  have  been  effected  in  the  warehousing  system,  by  which  the  importer 
of  merchandise  is  relieved  from  paying  duty  till  he  haa  sold  them  to  a  home  or  foreign 
purchaser ;  the  rights,  powers,  and  liabilities,  civil  and  criminal,  of  factors  have  been 
defined,  and  those  of  indorsees  of  bills  of  lading  extended ;  while  summary  remedies 
have  been  afforded  in  the  case  of  bills  of  exchange  and  promissory-notes.  The  complex 
and  critical  relations  between  debtor  and  creditor  have  been  several  times  ac^justed  and 
rea^iusted,  by  revising  and  remodelling  the  administration  of  bankruptct  and  insol- 
vency law ;  and  provisions  are  made  against  secret  bills  of  sale.  While  the  arrest  of  a 
debtor  on  mesne  process  has  been  abolished,  except  under  special  circumstances  and 
under  the  authority  of  a  judge,  new  remedies  are  given  against  absconding  debtors ;  and 
debts  due  to  a  defendant  can  now  be  attached  or  taken  in  execution  by  a  successful 
plaintiff. 

Our  BANKING  system,  including  the  Bank  of  England  and  all  public  and  private  banks; 
has  been  placed  on  a  new  footing,  with  a  view  to  securing  the  circulation  and  preventing 
fluctuations  ruinous  to  the  country.  Joint-stock  companies  have  formed  subjects  of 
incessant  legislation,  affecting  equally  their  formation,  practical  working,  compulsory 
dissolution,  and  winding  up,  and  the  rights  and  liabilities  of  shareholders  among  them- 
selves and  between  themselves  and  the  public.  The  customs  laws  have  been  consoli- 
dated and  remodelled,  in  conformity  with  fundamental  changes  in  our  commercial 
policy.  In  short,  a  revolution  has  been  effected  in  the  fiscal  system  of  the  country, 
with  a  view  to  insure  simplicity,  certainty,  and  safety,  and  the  unfettered  freedom  of 
self-reliant  enterprise.  Taxes  have  been  imposed  on  income  and  property,  as  the  basis 
of  the  great  changes  referred  to,  but  have  ever  since  been  continued,  and  were  heavily 
but  temporarily  augmented  on  account  of  the  late  war ;  while  a  tax  has  also  been  imposed 
on  the  succession  to  property.  The  stamp  duties  have  been  revised  and  placed  upon  a 
new  footing,  and  those  on  newspapers  entirely  repealed.  Our  postal  system  has  been 
remodelled,  and  postage,  both  domestic,  colonial,  and  foreign,  reduced  to  low  and  uni- 
form rates.  The  law  of  patents  and  copyrights  has  been  improved  and  extended,  and 
valuable  rights  and  privileges  conferred  in  respect  of  literature,  engravings,  designs  for 
ornamenting  manufactures,  machines,  and  useful  inventions,  and  certain  colonial  and 
international  rights  established  in  respect  of  books,  translations  of  them,  prints,  articles 
of  sculpture,  and  other  works  of  art. 

Acts  have  been  passed  for  the  important  object  of  obtaining  a  complete  geological 
survey  of  the  United  Kingdom,  under  the  direction  of  government ;  an  admirable  system 
of  registration  of  BIRTHS,  DEATHS,  and  MARRIAGES  has  bccu  established,  under  the  control 
of  a  registrar-general,  whose  periodical  reports  afford  information  to  the  country  of  an 
authentic,  important,  and  most  interesting  statistical  character;  and  a  census  of  the 
population  was  recently  taken,  on  a  far  more  extensive  and  systematic  plan  than  had 
ever  before  been  attempted  in  this  country. 

Some  of  the  more  important  alterations  in  the  substance  of  the  law  are  to  be  found  in 
the  act  for  enabling  the  personal  representatives  of  one  whose  life  has  been  sacrificed  by 
the  wrongful  act,  neglect,  or  default  of  another,  though  under  circumstances  amounting 
in  law  to  felony,  to  recover  damages  for  the  benefit  of  his  family.  Another  is,  that 
effected  in  the  law  of  libel,  especially  in  newspapers  and  periodicals,  by  lord  Campbeirs 
act,  having  for  its  object  the  better  protection  of  private  character,  for  the  more 
effectually  securing  the  liberty  of  the  press,  and  better  preventing  abuses  in  exercising 
it.  These  objects  are  attained  by  means  of  this  valuable  act,  which  is  calculated  to 
restrain  censorious  and  malignant  pens  from  publishins  libellous  matter,  which,  though 
true,  it  may  not  be  held  to  have  been  for  the  public  benefit  to  publish,  but  lacerating 
private  feeling  and  blighting  character  only  for  the  gratification  of  spite  and  malignity. 
Full  effect  is  given  to  a  prompt  and  proper  apology,  or  even  offer  of  one,  in  the  case  of 
haste,  passion,  or  inadvertence :  and  a  sum  of  money  may  be  paid  into  court  in  com- 
pensation for  any  injury  acknowledged  to  have  been  committed.  A  third  alteration  is 
also  of  importance,  as  abrogating  a  great  rule  of  law,  that  freight  is  the  mother  of  wages. 
The  right  to  his  wages  of  a  seiiman  who  does  his  duty  is  now  properly  placed  on  the  same 
footing  as  that  in  respect  of  othef  service,  and  must  be  paid  though  the  ship  have  earned 
no  freight,  unless  it  can  be  proved  against  him  that,  in  case  of  wreck  or  loss  of  the  ship, 
he  did  not  exert  himself  to  the  utmost  to  save  the  ship,  careo,  and  stores. 

Beodands,  again,  have  been  abolished,  as  unreasonable  and  inconvenient ;  contracts  by 
way  of  WAGERING  or  gaming  are  declared  null  and  void,  and  irrecoverable  in  courts  of 
either  law  or  equity ;  and  very,  stringent  enactments  are  made  against  gaming  and  betting 
houses. 

Though  the  contemplation  of  so  v&st  a  series  of  legislative  changes  within  so  short  a 
period  may  almost  overwhelm  the  student,  he  has  yet  to  be  introduced  to  others  of  pos- 
sibly greater  moment  than  any  that  have  gone  before:  the  noble  and  inestimable 
improvements  effected  in  the  administration  or  justice.    Some  improvements  have 
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been  effected  ii«  our  ecclesiastical  coubts,  which,  moreover,  it  has  long  been  sousht,  but 
hitherto  in  vain,  to  place  altogether  on  a  satisfactorv  footing.  The  difficulties  of 
doing  so  have  hitherto  proved  almost  insuperable;  but  the  legislature  is  at  this 
moment  engaged  upon  the  arduous  undertaking.  The  court  of  adxiealtt  has 
been  reconstructed,  mvested  with  new  powers,  and  now  exercises  with  satisfactioii 
to  the  country  an  important  jurisdiction ;  and  improvements  have  been  made  in  the 
JUDICIAL  COMMITTEE  or  THE  PRIVT  COUNCIL.  It  is,  howevor,  in  the  administration  of  civil 
and  CRIMINAL  JUSTICE,  alike  in  superior  and  inferior  courts, — ^in  those  of  law  and  equity, 
— that  the  amending  hand  has  left  the  deepest  traces  of  its  giant  grasp.  To  recapitukte 
with  only  reasonable  fulness  the  improvements  here  effected  would  be  to  travel  over  a 
large  space  of  the  foregoing  work:  nothing  more,  therefore,  will  be  attempted  than  a 
sketch  of  some  of  their  leading  features.  The  erand  attained  object  has  been,  by  strip- 
ping a  question  of  needless  technicalities  and  fictions,  te  leave  exposed  to  the  judicial 
eye  the  substantial  merits,  and  that  at  as  early  a  period  in  litigation  as  is  consistent  with 
deliberately  ascertaining  the  nature  of  the  question ;  to  diminish  the  expense  of  adminis- 
tering justice,  facilitate  the  review  of  questioned  decisions,  and  obtain  the  substantial 
results  of  adjudicature  promptly  and  effectively. 

First,  as  to  the  superior  courts  of  common  law.  The  three  great  engines  by  which 
they  conduct  their  operations — pleading,  practice,  and  evidence — ^have  been,  so  to 
speak,  taken  to  pieces,  thoroughly  repaired,  and  set  together  again,  with  new  capa- 
bilities and  modes  of  action.  Pleadings  are  shrunk  into  a  span ;  verbiage  has,  in  its 
turn,  given  way  to  the  simplicity  and  terseness  which  it  had  originally  supplanted ;  the 
record  speaks  the  language  of  plain  good  sense ;  a  slip  and  stumble  of  either  party  is 
quickly  i*ecovered ;  amendments  may  be  made  when  and  at  every  stage  they  appear 
necessary,  on  just  and  reasonable  terms:  facts  and  law  are  quickly  referred  to  their 
proper  categories;  and  the  appropriate  tribunals  invested  with  new  powers  to  dispose  of 
them.  The  PRACTICE  of  the  courts  is  now  at  all  times  under  the  command  of  the  judges, 
who  have  laid  down  an  entirely  new  code  of  rules,  and  have  power  from  time  to  time  to 
vary  them  as  occasion  may  require.  The  law  of  evidence  has  been  entirely  reconstructed ; 
lips  are  opened  which  ought  never  to  have  been  closed,  and  which  can  at  once  place 
judges  and  juries  in  possession  of  facts  not  otherwise  accessible ;  new  and  great  fociiities 
are  afforded  for  testing  the  credibility  of  witnesses  and  facilitating  and  simplifying  docu- 
mentary proof,  and,  at  the  same  time,  for  visiting  with  prompt  and  condign  puniwment 
those  defiling  a  court  of  justice  by  peijured  evidence.  Oaths  are  dispensed  with  when- 
ever a  witness  will  solemnly  pledge  his  word  that  he  entertains  conscientious  objections, 
on  religious  grounds,  to  taking  them ;  and  powers  are  given  for  enforcing  the  attendance 
of  witnesses  out  of  the  juriscBction  of  a  particular  court,  if  they  be  within  the  United 
Kingdom. 

A  question  of  fact  may  be  referred  to  the  decision  of  either  judge  or  jury,  as  shall 
appear  most  expedient ;  and  those  of  fact  or  law  are  now  easily  and  economically  review- 
able by  successive  courts  of  appellate  jurisdiction.  Several  pages,  however,  would  be 
required  to  indicate  the  substantial  improvements  effected  in  the  administration  of  the 
common  law  in  the  superior  courts,  even  by  two  statutes,  entitled  the  common-law 
procedure  acts  of  1852  and  1854,  by  which,  among  other  great  changes^  equitable  matter 
is  rendered  available  by  either  party  in  a  common-law  court,  which  is  ^so  armed  with 
powers  hitherto  wielded  by  courts  of  equity  only,  by  way  of  compelling  specific  perform- 
ance,— ^by  injunction,  discovery,  and  interrogatory.  Inferior  civil  courts  of  record, 
existing  by  ancient  charter  or  act  of  parliament,  and  often  possessing  extensive  juris- 
diction, have  had  their  procedure  improved  and  regulated  by  that  of  the  superior  courts, 
as  far  as  applicable,  by  either  express  enactments,  or  the  incorporation,  by  an  order  of 
privy  council,  of  the  two  common-law  procedure  acts  of  1852  and  1854,  or  by  powers  con- 
ferred by  act  of  parliament  on  the  recorder  or  judge  to  regulate  practice  and  pleadingr 
subject  to  the  approval  of  three  judges  of  the  superior  courts. 

Local  courts  have  been  established  throughout  England  and  Wales,  absorbing  a  large 
portion  of  the  jurisdiction  heretofore  exercised  by  the  superior  courts  only,  who  have 
been,  however,  compensated,  so  to  speak,  by  being  allowed  to  encroach,  as  we  have  seen, 
on  the  courts  of  equity. 

Into  COURTS  or  equity  have  been  introduced  also  changes  of  number  and  magnitude 
corresponding  with  those  effected  in  the  common-law  courts,  and  having  the  same 
object,— namely,  to  dispense  with  superfluous  technicality,  to  shorten  prolix  pleadings, 
and  simplify  procedure  in  every  way,  so  as  to  arrive  as  quickly  and  inexpensivelyss 
possible  at  the  true  merits  of  a  question  and  have  it  as  promptly  ac^'udicated  upon.  jTwo 
new  courts  of  primary  and  one  of  appellate  jurisdiction  have  been  erected ;  the  judges 
are  armed  with  powers,  like  those  of  their  brethren  in  the  common-law  courts,  for  regu- 
lating practice ;  despatehing  business  at  chambers  as  well  as  in  court,  in  lieu  of  the 
masters  in  chancery,  who  have  been  abolished ;  taking  evidence  viva  voce;  deciding  l^g»» 
questions,  rendered  necessary  for  the  determination  of  equitable  rights,  without  invokiag 
the  assistance  of  a  court  of  law;  and  being  deprived  of  the  power  any  longer  of  sending 
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cases  for  the  opinion  of  the  latter.  This,  however,  is  only  a  faint  outline  of  the  great 
ameliorations  which  have  recently  been  effected  in  our  courts  of  equity,  of  which  they 
have  so  long  stood  in  need,  and  which  have  given  great  satisfaction  to  the  public. 

In  the  administration  of  our  criminal  law  may  be  seen  the  same  bold  hand  of  reform ; 
and  salutary  changes  have  been  effected,  in  a  spirit  at  once  cautious,  humane,  and 
enlightened,  before  which  technical  jargon  and  senseless  prolixity  have  melted  away, 
leaving  the  indictment  to  speak  language  so  plain  as  to  be  intelligible  at  once  to  the 
prisoner  and  the  public,  instead  of  misleading,  harassing,  and  confusing  all  parties,  and 
tempting  chicanery,  with  facilities  for  defeating  justice.  Simple  and  brief  as  criminal 
pleadings  are  now  become,  a  jud^e  is  armed  with  every  requisite  power  of  amendment, 
on  rational  principles,  and  consistently  with  full  justice  to  the  prisoner.  Both  judpe 
and  jury  are  enabled,  better  than  ever  heretofore,  to  do  substantial  justice  without  dis- 
carding proper  and  necessary  forms.  While  the  latter  can,  without  prejudice  to  the 
prisoner,  adapt  their  verdict  to  the  true  merits  of  the  case,  which  the  evidence  has 
ahown  referable  to  a  different  class  of  offence  from  that  charged  in  the  indictmeiit,  so 
the  former  is  enabled  to  carry  that  specially-adapted  verdict  into  complete  effect,  and, 
without  unduly  enlarging  his  discretion,  apportion  punishments,  within  certain  limits,  to 
the  quality  of  the  crime  and  the  character  and  previous  conduct  of  the  prisoner.  A  new 
court  of  appeal  has  been  erected,  exactly  qualified  to  answer  every  object  in  the  adminis- 
tration of  criminal  justice,  by  keeping  it  consistent  with  the  letter  and  spirit  of  the  law, 
Mid  affording  prompt  redress  in  cases  of  miscarriage. 

Magistrates  have  been  recently  invested  with  greatly-increased  powers  of  summart 
JURISDICTION,  over  adult  as  well  as  juvenile  criminals,  to  an  extent  not  perhaps  likely  to 
have  been  approved  of  by  Blacks  tone,  judging  from  his  recorded  sentiments,  though 
accompanied  by  provisions  aimed  at  guarding  from  abuse  so  great  a  departure  from  the 
precious  institution  of  trial  by  jury. 

Punishments  have  been  often  and  anxiously  considered  by  the  legislature,  with  a  view 
to  mitigating  their  severity  without  at  the  same  time  affording  impunity  to  crime.  This 
has  been  done  by  men  inspired  by  enlightened  philanthropv,  aiming  patiently  at  the 
tme  medium  between  justice  and  mercy,  and  actuated  by  the  spirit  breathing  in  the 
grand  and  solemn  language  of  one  of  our  ancient  statutes : — '*  The  state  of  every  king, 
niler,  and  governor  of  any  realm,  dominion,  or  commonalty  standeth  and  consisteth 
more  assure<i  by  the  love  and  favour  of  the  subject  toward  their  sovereign  ruler  and 
governor  than  in  the  dread  and  fear  of  laws,  made  with  rigorous  pains  and  extreme 
punishment  for  not  obeying  of  their  sovereign  ruler  and  governor:  and  laws  also  made 
for  the  preservation  of  the  common  weal,  wiuiout  extreme  punishment  or  great  penalty, 
are  more  often  for  the  most  part  obeyed  and  kept  than  laws  and  statutes  made  with 
great  and  extreme  punishments,  and,  in  spedal,  such  laws  and  statutes  so  made,  whereby 
not  only  the  ignorant  and  rude  unlearned  people,  but  also  learned  and  expert  people, 
minding  honestly,  are  often  and  many  times  trapped  and  snared — yea,  many  times — 
for  words  only,  without  either  fact  or  deed  done  or  perpetrated."    1  Mary,  stat.  1,  c.  1. 

Capital  punishments  have  accordinglv  been  expressly  abolished  in  a  great  number  of 
heinous  cases,  such  as  forgery,  rape,  ana  certain  crimes,  foul  and  revolting,  but  retained 
in  others  deemed  of  a  more  dangerous  public  tendency,  and  principally  of  a  murderous 
character  and  with  such  intent  committed,  as  in  cases  of  stabbing,  cutting,  wounding, 
poisoning,  doing  violent  injury  dangerous  to  life.  Even  in  these  cases,  however,  the 
sentence  of  death  is  not  always  earned  into  effect ;  while  offences  of  kindred  enormity,, 
as  by  the  use  of  explosive  substances,  corrosive  fluids,  chloroform,  laudanum,  or  other 
stupefying  materials,  for  felonious  purposes,  and  attempting  to  shoot,  drown,  or  suffo- 
cate, are  punishable  by  transportation  for  life  or  for  a  long  series  of  years,  or  period  of 
imprisonment. 

As  already  indicated,  however,  one  of  the  noblest  characteristics  of  tne  age  is  its 
endeavouring  to  prevent  the  commission  of  crime, — ^to  reform  and  restore  an  offender 
rather  than  harden  and  destroy  him.  And  let  us  close  this  surprising  summary  of  the 
legislation  of  the  last  twenty  years  by  saying  that  the  feature  of  it  last  brought  under 
the  reader's  eye  would  have  lit  up  with  delight  that  of  a  Blackstone  and  a  Coke ;  the 
latter  of  whom,  after  writing  on  this  subject  in  moving  terms,  thus  solemnly  closes  his 
Institute  of  Criminal  Law: — "The  consideration  of  this  prevbntino  justice  were  worthy 
of  the  wisdom  of  a  parliament,  and,  in  the  mean  time,  expert  and  ydsQ  men  to  make 
preparation  for  the  same,  as  the  text  saith,  ui  benedicat  ds  Daminus.  Blessed  shall  he  be 
that  layeth  the  first  stone  of  this  building :  more  blessed  that  proceeds  in  it :  most  of  all 
that  finisheth  it,  to  the  glory  of  God  and  the  honour  of  our  kmg  and  nation.''  Thr. 
anxieties  of  the  late  war  did  not  prevent  the  nation  from  addressing  itbelf  to  this  holy 
f^nterprise ;  and  the  return  of  peace  beholds  it  more  intent  upon  that  enterprise  than 
ever. — Warren. 

Ii.  proposing  to  add  an  American  note  on  the  subject  of  the  progress  of  the  law  since 
the  publication  of  the  Commentaries  of  Sir  William  Blackstone,  it  ought  to  be  premised 
the  it  cbnnot,  of  course,  enter  into  the  details  of  the  legislation  of  thirty-two  different 

646 


Digitized  by  VjOOQIC 


443  EISE,  PROGRESS,  AND  IMPROYEMBNTS         [Book  IV 

States.  The  most  which  can  be  done  is  to  notice  briefly  some  few  leading  instances  of 
important  alteration  or  amendment  which  occur  in  the  jurisprudence  of  the  United 
States.  In  ail  these  States,  except  Louisiana,  the  common  law  is  the  foundation ;  and 
though  the  superstructure  has  been  various,  yet  there  are  points  of  general  agreement 
which  may  be  safely  assumed  as  indicative  of  the  character  and  extent  of  American 
progress. 

The  first,  and  by  far  the  most  important  in  its  bearing  upon  security  of  person  and 
property,  and  that  steady  social  ana  political  progress  which  is  the  never-failing  accom- 
paniment of  such  security,  is  the  introduction  of  written  constitutions  of  government 
not  only  describing  the  organization  of  the  various  departments  and  defining  ihei'' 
S(;veral  limits,  but  declaring  in  the  most  authoritative  miuiner  those  individual  right& 
which  are  not  delegated  to  the  government  in  any  of  its  departments,  but  reserved  as 
inviolate  forever.  Ssentially  connected  with  the  principle  of  constitutional  law,— -ss  lea. 
le<fam, — ^without  which  indeed  it  would  be  an  empty  name,  is  the  recognised  power  of  the 
judiciary  department  not  only  to  construe  the  constitution,  but  to  pronounce  an  act  of 
the  legislature,  contrary  to  their  construction,  to  be  absolutely  null  and  void,  and  to 
refuse  to  carry  it  into  effect.  Under  this  principle  especially  has  an  efficient  sanction 
been  added  to  those  important  restrictions  upon  legislative  power,  that  no  law  shall  be 
passed  in  violation  of  private  contracts,  that  private  property  shall  not  be  taken  for 
public  use  without  compensation,  and  that  no  man  shidl  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  Nor  should  we  forget,  while  touching  upon  this 
subject,  to  notice  that  all  our  constitutions  contain  provisions  for  their  own  amendment. 
Thus  peaceably,  without  those  convulsions  and  revolutions  which  mark  the  history  of 
other  countries,  the  most  important  changes  may  be  made  in  the  very  framework  of 
society.  Most  of  the  old  constitutions  ori^nally  established  at  or  soon  after  the  Bevo- 
lution  have  undergone  revision  in  conventions  of  the  people  called  by  lawftil  authority, 
whose  work  has  been  submitted  to  the  decision  of  the  people  at  the  polls.  How  sublime 
a  spectacle  is  it  to  behold  a  great  nation — and  each  of  our  Statues  may  be  well  so  termed 
in  its  extent  of  territories  and  its  prospective  if  not  present  populations-engaged  peace- 
ably and  calmly  in  considering,  and  determining  by  the  light  of  reason  and  experience, 
those  deeply-interesting  and  exciting  questions  which  in  other  countries  and  in  ages  not 
iar  remote  were  settled  on  the  battle-field,  or  in  the  more  terrific  scenes  of  domestic 
revolution  1  Let  it  be  observed,  also,  that  as  often  as  these  revisions  have  taken  place 
they  have  resulted  in  changes  tending  to  limit  still  more  the  power  of  government,  and 
of  course  to  guard  still  more  individual  rights.  While  suffrage  has  been  everywhere 
more  and  more  extended, — the  will  of  the  majority  brought  more  and  more  nearly  to 
act  upon  the  representatives  to  whom  its  expression  in  law  is  del^ated, — yet  this  exten- 
sion has  been  accompanied  with  wise  restrictions  upon  legislative  power  in  the  creation 
of  public  debt,  the  erection  of  corporations,  and  the  investment  of  peculiar  privileges  in 
favoured  classes.  Orders  of  nobility  never,  in  fact,  existed  in  the  American  colonies. 
These  favours  were  not  extended  to  the  colonists :  the  demand  at  home  was  equal  to 
the  supply.  It  was  for  this  reason,  fortunate  for  the  colonists,  that  they  were  not  repre- 
sented in  parliament.  They  would  not  then  have  been  spared  that  infliction.  Had  an 
order  of  American  nobility,  however,  existed  at  the  Revolution  in  any  of  the  States,  who 
can  doubt  that  it  would  have  soon  yielded  up  all  its  claims  to  honour,  pre-eminence,  or 
privilege?  It  would  be  curious  to  trace  the  history  of  freehold  qualification  for  office  and 
the  elective  franchise.  Gradually,  indeed,  yet  surely,  one  trace  after  another  has  dia^ 
appeared  of  the  idea  that  a  man  must  have  an  interest  in  the  soil  to  give  him  such  an 
interest  in  good  government  as  to  render  him  a  safe  depositary  of  any  snare  of  its  power. 
Provision  by  law  for  the  education  of  the  children  of  all  classes,  alike  rich  and  poor, 
who  choose  to  avail  themselves  of  it,  is  another  feature  of  the  progress  which  has  been 
made  in  this,  country.  The  fact  simply  is  recorded,  without  pausing  to  examine  its 
bearing  upon  the  great  questions  of  morals  and  economy  with  which  it  is  connected. 
Church,  establishments,  which  in  the  beginning  seemed  disposed  to  show  themselves, 
have  now  no  place  in  our  system.  One  of  the  cardinal  maxims  of  American  fundsr 
mental  law  is  that  religion,  to  be  pleasing  to  the  Being  whose  will  is  its  supreme  law, 
must  be  perfectly  voluntary, — ^uninfluenced  by  any  mere  worldly  consideration:  all  men 
liave  an  inherent  and  indefeasible  right  to  unlimited  freedom  of  conscience  and  religious 
worship.  The  wisdom  of  free  systems  is  nowhere  more  strikingly  illustrated  than  by 
the  results  in  this  case.  It  is  found  that  the  great  bulk  of  the  clergy  are  better  paid, 
more  respected  and  more  worthy  of  res-pect,  enjoying  more  the  confidence  of  their  nocki 
and 'better  entitled  to  it;  and,  what  is  more  remarkable,  the  amount  of  effort  and  contri- 
bution for  religious  objects  is  greatly  increased  where  they  are  the  free-will  offering  of 
clioerful  givers.  When  we  pass  from  what  may  be  termed  public  to  the  domain  oi  priwU 
law,  that  which  meets  us  at  the  first  glance  is  the  eai'ly  and  universal  abolition  of  primo- 
genitures, and  the  equal  division  of  lands  as  well  as  personal  estate  among  all  the  chil- 
tlnn,  or,  in  default  of  children,  of  the  next  of  kin.  Though  one  of  the  tbiemoet,  it  is 
doubtless  one  of  the  most  important,  steps  in  the  progress  of  society.  In  Pennsylvania 
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and  some  other  of  the  States,  the  eldest  son  had  at  first  a  double  share.  But  perfect 
equality  was  soon  everywhere  the  rule.  While  the  right  of  discrimination  may  be  safely 
left  to  the  justice  and  affection  of  the  parent,  the  policy  of  equal  distribution  established 
by  law  in  cases  of  intestacy  breaks  the  influence  of  family  pride  and  arrays  the  moral 
force  of  the  whole  community  in  favour  of  natural  justice.  It  is  the  only  just  and  safe 
agrarian  law.  It  gives  an  impetus  to  public  as  well  as  private  enterprise  and  prosperity, 
by  the  constantly-recurring  division  of  property.  It  operates  gradually  and  quietly  by 
the  prevention  of  overgrown  estates  withdrawn  from  productive  uses,  which  the  course 
of  a  few  generations,  under  the  operation  of  the  rule  of  partible  descents,  never  fails  to 
reduce  to  a  common  level.  Now  and  then  some  proprietor,  anxious  to  perpetuate  his 
property  and  name  after  his  decease,  may  tie  up  his  estate  by  a  strict  settlement ;  but, 
by  the  wise  rule  of  law  against  perpetuities,  the  second  generation  will  have  power  to 
loose  its  bands  and  set  it  firee  again.  Indeed,  in  many  of  the  States,  entails  have  been 
abolished,  and  everywhere  the  legislatures  are  easily  moved  to  unfetter  estates  which 
have  been  placed  in  trust,  whenever  they  can  constitutionally  exercise  that  power.  The 
interest  of  the  many  is  in  the  unrestrained  commerce  of  lauded  as  well  as  movable 
property, — ^in  the  subjection  of  both  alike  to  the  just  demands  of  creditors.  In  the 
earliest  period  of  our  colonial  jurisprudence,  lands  were  made  chattels  for  the  piayment 
of  debts.  Instead  of  recognising  fancied  distinctions  between  different  classes  of  debts, 
the  estate  of  a  decedent  found  to  be  insolvent  is  generally  distributed  among  all  his 
creditors  pro  rtxta,  with  the  exception  of  a  reasonable  and  humane  preference  given  to 
funeral-expenses,  medical  attendance,  and  servants'  wases.  With  this  class  of  legal 
reforms  is  connected  the  universal  establishment  of  public  registries  for  deeds,  mort- 
gagee, iudgments,  Soo, ;  and  thus  the  purchaser  or  mortgagee  is  liable  to  no  risk  of  having 
his  title  defeated  by  some  secret  conveyance  or  encumbrance.  In  many  of  the  States 
provisions  have  been  made  in  favour  of  certain  classes  founded  upon  the  notion  that 
they  have  some  superior  claims  upon  the  protection  of  the  law.  The  priority  given  to 
funeral-expenses,  medical  attendance,  and  servants'  wages  was  evidently  meant  not  for 
the  benefit  of  the  undertaker,  physician,  and  domestic,  but  that  in  that  last  great  trial 
of  our  nature  the  dying  man  might  easily  find  the  credit  to  procure  him  necessary  com- 
fort and  attention.  But  in  the  class  of  cases  to  which  allusion  is  now  made,  no  ulterioi 
policy  of  this  character  is  to  be  discerned.  Yet  such  is  their  general  adoption  by  dif- 
Torent  legislatures  that  some  foundation  of  policy  or  justice  must  exist  in  their  behalf. 
Such  are  laws  giving  mechanics  liens  upon  buildings  erected  by  them  prior  to  ajl  other 
liens  originating  subsequently  to  the  commencement  of  the  erection.  Such  are  laws 
exempting  a  certain  amount  in  value,  or  certain  kinds  of  property,  as  household  ^oods, 
from  seizure  in  execution  or  distress  for  rent.  Such  are  the  laws  everywhere  abolishing 
imprisonment  for  small  debts,  and  in  many  States  advancing  a  step  further,  to  the  entire 
abolition  of  such  imprisonment  in  all  caseS)  except  where  upon  exami&ation  and  hearing 
the  debtor  is  found  to  have  fraudulently  contracted  the  debt,  or  to  have  fraudulently 
concealed  or  removed  his  property. 

There  is  another  subject  upon  which  the  hand  of  innovation  has  been  laid  of  late 
years ;  whether  it  should  be  styled  reform  may  well  be  doubted.  Laws  have  been 
passed  in  many  States  having  in  view  the  protection  of  the  property  of  marripd  women, 
and  constituting  them  in  some  respects,  at  least  as  far  as  sucn  property  is  concerned. 
Independent  of  the  power  and  control  of  their  husbands.  Instances  of  great  hardship 
were  often  found  to  arise  where  an  unwise  or  profligate  husband  has  squandered  the 
estate  belonging  to  the  wife ;  but  whether  such  occasional  inconveniences  ought  not  rather 
to  be  borne,  than  an  alteration  attempted  aflecting  so  ^ndamen  tally  the  most  intimate 
relation  of  society,  has  been  questioned  b^  some  of  our  wisest  and  best  men.  Time  will 
decide,  as  the  tendency  of  our  legislation  is  at  present  all  in  that  direction.  In  most  of 
the  States,  the  causes  which  in  England  only  constitute  grounds  of  divorce  a  mensa  ei 
tkoro,  and  some  not  even  amounting  to  that,  have  been  constituted  legal  reasons  for  a 
total  separation  of  the  parties  a  vinculo  matrimonu,  of  course  carrying  with  it  the  power  in 
either  party  to  contract  a  new  marriage.  Still  greater  evils  have  been  found  to  result 
from  the  facility  with  which  legislative  divorces  are  granted,  sometimes  for  no  cause  at 
all  but  the  dissatisfaction  of  one  or  both  the  parties.  It  has  even  been  attempted  in 
some  constitutions  to  restrict  the  power  of  the  legislature  on  this  subject;  but  from  past 
experience  we  may  conclude  that  nothing  but  absolute  prohibition  will  ever  be  found 
effectual. 

In  general,  special  pleading  has  not  found  favour  with  the  profession  in  the  United 
States.  The  education  of  lawyers  has  not  in  general  been  such  as  to  qualify  them  for 
it.  Nowhere  has  it  been  found  profitable  to  institute  a  separate  branch  of  the  profession 
devoting  themselves,  as  in  England,  to  this  subject.  Our  bills  of  costs  in  general  are 
light,  and  would  not  compensate  for  the  labour  and  time  which  would  be  required. 
Cases  are  mostly  tried  on  the  general  issue;  and  where  any  special  defence  to  a  sealed 
instrument  is  intended  to  be  set  up,  or  any  defalcation  relied  upon,  a  notice  of  the 
matter  before  trial  is  in  general  required.    In  many  of  the  States  the  process  and  prao- 
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tice  ID  the  courts  have  been  much  simplified,  with  a  view  to  a  speedy  judgment  in  causes 
really  without  defence,  and  to  a  speedy  trial  in  other  cases.  Aa  far  as  evidence  is  con- 
cerned, we  may  be  considered  as  behind  our  motherKsountry.  In  all  but  two  or  three 
States  the  old  rules  excluding  the  parties  and  interested  or  infamous  persons  from  being 
heard  as  witnesses  still  exist  in  all  their  vigour.  In  general,  chancery  powers  are  con- 
ferred on  the  common-law  courts  proceeding  by  bill  and  answer  on  an  equity  side, 
instead  of  a  separate  court  of  equity.  In  two  or  three  States  from  an  early  period  the 
courts  exercised  the  powers  and  applied  the  principles  of  equity  only  through  the 
medium  of  common-law  forms,  considering  that  as  done  which  a  chancellor  would 
decree  to  be  done,  and  enforcing  the  specific  execution  of  contracts  through  conditional 
verdicts  of  juries. 

When  we  turn  to  the  consideration  of  crimes  and  their  punishment,  then  it  muflt  be 
acknowledged  that  we  have  always  been  far  in  advance  of  English  jurisprudence.  Our 
ancestors,  in  the  earliest  periods  of  colonization,  adopted  the  wise  and  humane  principle 
of  Montesquieu,  that  certainty  was  to  be  preferred  to  severity.  The  death-penalty  was 
abolished  generally  in  ail  cases  except  murder^ — and  in  that,  in  some  States,  confined 
only  to  what  is  termed  murder  m  the  first  degree^  or,  in  other  words,  where  the  intent  was 
itself  murderous.  Great  attention  has  been  paid  to  penitentiaries  and  prison-discipline. 
In  some  places  the  plan  has  been  adopted  of  solitary  confinement  at  hard  labour,  and  in 
others  that  of  associated  labour  during  the  day  and  separate  confinement  at  night 

Thus  in  this  necessarily  brief  sketch  it  will  be  seen  that  in  the  United  States  there 
has  been  a  constant  effort  to  improve  the  framework  and  details  of  our  laws.  The  lustory 
of  the  course  of  legislation  is  the  best  eulogy  which  could  be  composed  upon  republican 
institutions.  Liberal  principles  in  government  and  legislation  do  not  tend  to  subvert 
the  edifice  of  public  and  private  security,  but  to  strengthen  its  foundations  and  bind  iti 
parts  more  firmly  together  by  removing  gradually  and  successively  every  useless  and 
ii\jurious  appendage.  There  is  no  danger,  but  the  highest  safety,  that  men  should 
imderstand  their  right  to  be  well  and  cheaply  governed.  The  more  general  intelligence 
is  difiused  among  a  oommunity,  the  more  wdl  they  prize  the  blessing  of  living  in  a 
country  of  just  and  equal  laws  impartially  administered. — Shabswoos. 
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Sect.  1.    Record  or  an  Ikpictuent  and  Conyiction  of  Mubdbr,  at  thi 

Assizes. 

Wanaiekshire, )      Be  it  remembered,  that  at  the  general  session  of  the  lord  f^J^  ^  ^^f" 
to  uni.         j  the  king  of  oyer  and  terminer  holden  at  Warwick  in  and  for  *»»•••"'• 

the  said  county  of  Warwick,  on  Friday,  the  twelfth  day  of  March,  in  the 
second  year  of  the  reign  of  the  lord  George  the  Third,  now  kins  of  Great 
Britain,  before  Sir  Michael  Foster,  knight,  one  of  the  justices  (»  the  said 
lord  the  king  assigned  to  hold  pleas  before  the  king  himself.  Sir  Edward 
Olive,  knigh^  one  of  the  justices  of  the  said  lord  the  kin^,  of  his  court  of 
Common  Bench,  and  others  their  fellows,  justices  of  the  said  lord  the  king, 
assigned  by  letters-patent  of  the  said  lord  the  king,  under  his  great  seal  of  OommiMioii  oi 
Great  Britain,  made  to  them  the  aforesaid  justices  and  others,  and  any  two 
or  more  of  them,  (whereof  one  of  them  the  said  Sir  Michael  Foster  and  Sir 
Edward  dive,  the  said  lord  the  king  would  have  to  be  one,)  to  inquire  (by 
the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  by  whom  uie  truth 
of  the  matter  might  be  the  better  known,  and  by  other  ways,  methods,  and 
means,  whereby  they  could  or  might  the  better  know,  as  well  within  liber- 
ties as  without)  more  fully  the  truth  of  all  treasons,  mi^risions  of  treasons, 
insurrections,  rebellions,  counterfeitings,  cli]^pings,  washings,  false  coinings, 
and  other  falsities  of  the  moneys  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever;  and  of  all  murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  unlawful  meetings  and  conventicles,  unlawnil 
uttering  of  words,  unlawful  assemblies,  xmsprisions,  confederacies,  folse  alle- 
gations, trespasses,  riots,  routs,  retentions,  escapes,  contempts,  falsities, 
negligences,  concealments,  maintenances,  oi)pressions,  champerties,  deceits, 
and  all  other  misdeeds,  offences,  and  injuries  whatsoever,  and  also  the  ao- 
eessories  of  the  same,  within  the  county  aforesaid,  as  well  within  liberties  as 
without,  by  whomsoever  and  howsoever  done,  had,  perpetrated,  and  com- 
mitted, and  by  whom,  to  whom,  when,  how,  and  in  what  miuiner ;  and  of  all 
other  articles  and  circumstances  in  the  said  letters-patent  of  the  said  lord 
the  king  specified ;  the  premises  and  every  or  any  of  them  howsoever  con- , 
ceming ;  and  for  this  time  to  hear  and  determine  the  said  treasons  and  ojfer  ud  tef 
other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  Eng-  "**"^* 
land ;  and  also  keepers  of  the  peace  and  justices  of  the  said  lord  the  king,  and  of  the 
.  assigned  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanours committed  within  the  coun^  aforesaid,  by  the  oath  of  Sir  James 
Thomson,  baronet,  Charles  Boper,  Henry  Dawes,  Peter  Wilson,  Samuel  Onnd  jury. 
Rogers,  John  Dawson,  James  Phillips,  John  Mayo,  Richard  Savage,  Wil- 
liam Bell,  James  Morris,  Laurence  Hall,  and  Charles  Carter,  esquires,  good 
and  lawful  men  of  the  county  aforesaid,  then  and  there  impanelled,  sworn, 
and  charged  to  inquire  for  the  said  lord  the  king  and  for  the  body  of  the 
said  county,  it  is  presented :  That  Peter  Hunt,  late  of  the  parish  of  Light-  indictment 
borne,  in  the  said  county,  sentleman,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on  tiie 
fifth  day  of  March  in  the  said  second  year  of  the  reign  of  the  said  lord  the 
king,  at  the  parish  of  Li^hthome  aforesaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  m  the  peace  of  God  and  of  the  said  lord  the  king 
then  and  there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault ;  and  that  the  said  Peter  Hunt,  with  a  certain  drawn 
sword,  made  of  iron  and  steel,  of  the  value  of  five  shillings,  which  he  the 
said  Peter  Hunt  in  his  right  hand  then  and  there  had  and  held,  him  the 
said  Samr^el  Collins,  in  and  upon  the  left  side  of  the  belly  of  him  the  said 
Samuel  Collins  then  and  there  feloniously,  wilAilly,  and  of  his  malice  afore- 
thought, did  strike,  thrust,  stab,  and  penetrate;  giving  unto  the  said  Samuel 
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Collins,  then  and  there,  with  the  sword  drawn  as  aforesaid,  in  and  upon  tba 
left  side  of  the  bell^  of  him  the  said  Samuel  Collins,  one  mortal  wound,  of 
the  breadth  of  one  mch  and  tlie  depth  of  nine  inches ;  of  which  said  mortal 
wound  he  the  said  Samuel  Collins,  at  the  parish  of  Lighthorne  aforesaid.  Id 
the  said  county  of  Warwick,  from  the  said  fifth  day  of  March  in  the  yeai 
aforesaid,  until  the  seventh  day  of  the  same  month  in  the  same  year,  did 
languish,  and  languishing  did  live ;  on  which  said  seventh  day  of  March  in 
the  year  aforesaid,  the  said  Samuel  Collins,  at  the  parish  of  Lighthorne 
aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound  did  die :  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Peter 
Hunt  him  the  said  Samuel  Collins,  in  manner  and  form  aforesaid,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder, 
against  the  peace  of  the  said  loi*d  the  now  king,  his  crown,  and  dignity. 
OyuM.  Whereupon  the  sheriff  of  the  county  aforesaid  is  commanded  that  he  omit 

not  for  any  liberty  in  his  bailiwick,  but  that  he  take  the  said  Peter  Hunt, 
if  he  may  be  found  in  his  bailiwick,  and  him  safely  keep,  to  answer  to  th« 
Benion  ot  gaol-   felony  and  murder  whereof  he  stands  indicted.    Which  said  indictment 
deiiT«ry.  the  Said  justices  of  the  lord  the  king  above  named,  afterwards,  to  wit,  at  the 

delivery  of  the  gaol  of  the  said  lord  the  king,  holden  at  Warwick  in  and  foi 
the  county  aforesaid,  on  Friday,  the  sixth  day  of  August,  in  the  said  second 
year  of  the  reign  of  the  said  lord  the  king,  before  the  right  honourable 
William  lord  Mansfield,  chief  justice  of  the  said  lord  the  kmg,  assigned  to 
hold  pleas  before  the  king  himself,  Sir  Sidney  Stafford  Smythe,  knight,  on^ 
of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  and  others  their 
fellows,  justices  of  the  said  lord  the  king,  assigned  to  deliver  his  said  gaol 
of  the  county  aforesaid  of  the  prisoners  therein  being,  by  tJieir  proper  hands 
do  deliver  here  in  court  of  record  in  form  of  the  law  to  be  determined.  And 
Airaignment  AFTERWARDS,  to  wit,  at  the  same  delivery  of  the  gaol  of  the  said  lord  the 
king  of  his  county  aforesaid,  on  the  said  Friday,  the  sixth  day  of  August,  in 
the  said  second  year  of  the  reign  of  the  said  lord  the  king,  before  the  said 
justices  of  the  lord  the  kin^  last  above  named  and  others  their  fellows 
aforesaid,  here  cometh  the  said  Peter  Hunt,  under  the  custody  of  William 
Browne,  esquire,  sheriff  of  the  county  aforesaid,  (in  whose  custody  in  the 
gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had  been  before 
committed,)  being  brought  to  the  bar  here  in  his  proper  person  bv  the  said 
sheriff,  to  whom  he  is  here  also  committed.  And  forthwith  being  aemanded 
concerning  the  premises  in  the  said  indictment  above  specified  and  charged 
Plea:  not  gniity.  upon  him,  how  ne  will  acquit  himself  thereof,  he  saith  that  he  is  not  guilty 
i>va«-  thereof;  and  thereof  for  good  and  evil  he  puts  himself  upon  the  countiy. 

And  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the  countv  aforesaid, 
who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  doth  the  like. 
renin.  Therefore  let  a  jury  thereupon  here  inmiecliately  come  before  the  said 

justices  of  the  lord  the  king  Last  above  mentioned,  and  others  their  fellows 
aforesaid,  of  free  and  lawful  men  of  the  neighbourhood  of  the  said  parish  of 
lighthorne,  in  the  county  of  Warwick  aforesaid,  by  whom  the  truth  of  the 
matter  may  be  the  better  known,  and  who  are  not  of  kin  to  the  said  Peter 
Hunt,  to  recognise  upon  their  oath  whether  the  said  Peter  Hunt  be  guilty 
of  the  felony  and  murder  in  the  indictment  aforesaid  above  specified,  oi 
not  guilty:  because  as  well  the  said  John  Blencowe,  who  prosecutes  for  the . 
said  lord  the  king  in  this  behalf,  as  the  said  Peter  Hunt,  have  put  them- 
selves upon  the  said  jury.  And  the  jurors  of  the  said  jury  by  the  said 
sheriff  for  this  purpose  impanelled  and  returned,  to  wit,  David  Williams, 
John  Smith,  Thomas  Home,  Charles  Nokes,  Richard  May,  Walter  Duke, 
Matthew  Lion,  James  White,  William  Bates,  Oliver  Green,  Bartholomew 
Nash,  and  Henry  Long,  being  called,  come;  who,  being  elected,  tried,  and 
sworn  to  speak  the  truth  of  and  concerning  the  premises,  upon  their  oath 
V«nUct:  guuty  say,  THAT  Qie  said  Peter  Hunt  is  guilty  of  the  felony  and  murder  aforesaid, 
•r  murd^.  Qn  him  above  charged  in  the  form  aforesaid,  as  by  the  indictment  aforesaid 
•is  above  supposed  against  him ;  and  that  the  said  Peter  Hunt  at  the  time 
of  oonmiitting  the  said  felony  and  murder,  or  at  any  time  sinoe  to  this  time, 
had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said 
county  of  Warwick,  or  elsewhere,  to  the  knowledge  of  the  said  jurors.* 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Himt,  if  he  hath 
or  knoweth  any  thing  to  say  wherefore  the  said  justices  here  ought  not 
upon  the  premises  and  verdict  aforesaid  to  proceed  to  iudgment  and  exe- 
cution against  him :  who  nothing  further  saith,  unless  as  he  before  had  said. 

iThiiaTtfmentli  now  rendered  unneoeaaaiy.   See  7  ik  8  Geo.  IT.  c.  28,  {  ft. 
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Whereui^jt,  all  and  singular  the  premises  being  seen,  and  by  the  saidJ"^o°*« 
justices  here  fully  understood,  it  is  considered  by  the  court  here,  that  the  ®*^ 
said  Peter  Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  said 
county  of  Warwick  from  whence  he  came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  next  ensuing,  being  the  ninth  day  of  this  instant  and  dioectioiL 
August,  and  there  be  hanged  by  the  neck  until  he  be  dead ;  and  that  after- 
wards his  body  be  dissect^  and  anatomized. 

Sect.  2.  CoNricrioN  or  IIanslavohtsr. 

upon  their  oath  say,  that  the  said  Peter  Hunt  is  not  guilty  of  Verdict:  not 
the  murder  aforesaid,  above  charged  upon  him;  but  that  the  said  P^terlJS^jJ'JJJ^*^ 
Hunt  is  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  Collins ;  and  davghttr. 
that  he  had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  at  the 
time  of  the  felony  and  manslaughter  aforesaid,  or  ever  afterwards  to  this 
time,  to  the  knowledge  of  the  said  jurors.'     And  immediately  it  is  de- 
manded of  the  said  Peter  Hunt  if  he  hath  or  knoweth  any  thing  to  say 
wherefore  the  said  justices  here  ought  not  upon  the  premises  and  verdict 
aforesaid  to  proceed  to  judgment  and  exechtion  against  him*  who  saith  that  Clergy  prayed. 
he  is  a  clerk,  and  prayeth  the  benefit  of  clergy  to  be  allowed  him  in  this 
behalf.    Whereupon,  all  and  singular  the  premises  being  seen,  and  by  the  J"^^^*  ^** 
said  justices  here  fully  understood,  it  is  considered  by  the  court  here  that  i,^  ^  ^^ 
the  said  Peter  Hunt  be  burned  in  his  left  hand  and  delivered.    And  im-iiTered. 
mediately  he  is  burned  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  the  statute.' 

Sect.  3.    Entry  of  a  Trial  instanter  in  the  Court  of  Kino's  Bench,  upon  a 
Collateral  Issue  ;  and  Kule  of  Court  for  Execution  thereon. 

Michaelmas  Term,  in  the  Sixth  Year  of  the  Reign  of  King  George  the  Third. 

Kent;  The  King  1      The  prisoner  at  the  bar  being  brought  into  this  court 
against         >  in  custody  of  the  sheriff  of  the  county  of  Sussex,  by 

Ihomas  Rogers.  J  virtue  of  his  msuesty's  writ  of  habeas  covjma,  it  is  ordsi(ed  irabeof  eorpiM. 
that  the  said  writ  and  the  return  thereto  be  filed.    And  it  appearing  by  a  Reoord  of  attal»> 
certain  record  of  attainder,  which  hath  been  removed  into  this  court  by  his  *^  ""^ 
majesty's  writ  of  certiorari,  that  the  prisoner  at  the  bar  stands  attainted,  by 
the  name  of  Thomas  Rogers,  of  felony  for  a  robbery  on  the  highway,  andft*' *i<»»y  ">* 
the  said  prisoner  at  the  bar  having  heard  the  record  of  the  said  attainder  p^^oner  aekod 
now  read  to  him,  is  now  asked  bv  the  court  here  what  he  hath  to  say  for  what  he  can  say 
himself  why  the  court  here  should  not  proceed  to  award  execution  against  Jj^^  °'  *"" 
him  upon  the  said  attainder.    He  for  plea  saith  that  he  is  not  the  samepiea:  not  the 
Thomas  Rogers  in  the  said  record  of  attainder  named,  and  against  whom »™« pewon. 
judgment  was  pronounced ;  and  this  he  is  ready  to  verily  ana  prove,  &c. 
To  which  said  plea  the  honourable  Charles  Yorke,  esquire,  attorney-general  RepUcatlon, 
of  our  piesent  sovereign  lord  the  king,  who  for  our  said  lord  the  king  in 
this  behalf  prosecuteth,  being  now  present  here  in  court,  and  having  heard 
what  the  said  prisoner  at  the  bar  hath  now  alleged,  for  our  said  lord  the 
king  by  way  of  reply  saith,  that  the  said  prisoner  now  here  at  the  bar  is  the  ayerring  that  ha 
same  Thomas  Rogers  in  the  said  record  of  attainder  named^  and  against  *** 
whom  judgment  was  pronounced  as  aforesaid ;  and  this  he  prayeth  may  be 
inquired  into  by  the  country;  and  the  said  prisoner  at  the  bar  doth  the  like:  i«mie  Jolnad. 
Therefore  let  a  jury  in  this  behalf  immediately  come  here  into  court,  by 
whom  the  truth  of  the  matter  will  be  the  better  known,  and  who  have  no  Venire  awarded 
affinity  to  the  said  prisoner,  to  try  upon  their  oath  whether  the  said  prisoner  **»****»^' 
at  the  bar  be  the  same  Thomas  Rogers  in  the  said  record  of  attainder  named, 
and  against  whom  judgment  was  so  pronounced  as  aforesaid,  or  not :  because 
as  well  the  said  Charles  Yorke,  esquire,  attorney-general  of  our  said  lord  the 
king,  who  for  our  said  lord  the  king  in  this  behalf  prosecutes,  as  the  said 
prisoner  at  the  bar,  have  put  themselves  in  this  behalf  upon  the  said  jury. 
And  immediately  thereupon  the  said  jury  come  here  into  court;  and,  being  Jury  ewoni. 
eiCct^d,  tried,  and  sworn  to  speak  the  truth  touching  and  concerning  the 
premises  aforesaid,  and  having  heard  the  said  record  read  to  them,  do  say 
upon  their  oath  thai  the  said  prisoner  at  the  bar  is  the  same  Thomas  Rogers  Verdict:  that  m 
in  the  said  record  of  attainder  named,  and  against  whom  judgment  was  so  **  ***•  "*""• 
pronounced  as  aforesaid,  in  manner  and  form  as  the  said  attorney-general 

*  ?ee  preceding  note. 

*  Bimcflt  of  clergy  and  bnrning  in  the  hand  being  now  abolinhed,  (soe  6  Oeo.  IV.  c.  25.  7  A  8  Geo.  IT. 
(.  28,;  this  form  will  require  alturation  accordingly. 
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hath  by  his  said  replication  to  the  said  plea  of  the  said  prisoner  now  here 
at  the  bar  alleged.  And  hereupon  the  said  attorney-general  on  behalf  of 
our  said  lord  the  king  now  prayeth,  that  the  court  here  would  proceed  to 
award  execution  against  him  the  said  Thomas  Bogers  upon  the  said  at- 
lUiwi  of  tt»*  tainder.  Whereupon,  all  and  singular  the  premises  being  now  seen  and 
""**""  fuUy  understood  by  the  court  here,  it  is  ordered  by  the  court  here  thai 

execution  be  done  upon  the  said  prisoner  at  the  bar  for  the  said  felony  in 
pursuance  of  the  said  judgment,  according  to  due  form  of  law :  And  it  'n 
lastly  ordered  that  he  the  said  Thomas  Rogers,  the  prisoner  at  the  bar,  be 
now  committed  to  the  custody  of  the  sheriif  of  the  county  of  Kent  (now 
also  present  here  in  court)  for  the  purpose  aforesaid ;  and  that  the  said 
sheritf  of  Kent  do  execution  upon  the  said  defendant  the  prisoner  at  the 
bar  for  the  said  felony,  in  pursuance  of  the  said  judgment,  according  to  due 
form  of  law.    On  the  motion  of  Mr.  Attorney-General. 

By  the  Court 

Sect.  4.  Warrant  of  Execution  on  Judgment  or  Death,  at  the  Geniejo. 
Gaol-Delitsrt  in  London  and  Middlesex. 

London    1  To  the  sheriffs  of  the  city  of  London ;  and  to  the  sheriff  of  the 
and       V     county  of  Middlesex ;  and  to  the  keeper  of  his  msyesty's 
Middlesex,  J      gaol  of  Newgate. 

Whereas  at  the  session  of  gaol-delivery  of  Newgate,  for  the  city  of  London 
and  county  of  Middlesex,  holden  at  Justice  Hall  in  the  Old  Bailey,  on  the 
nineteenth  day  of  October  last,  Patrick  Mahony,  Roger  Jones,  Charles  King, 
and  Mary  Smith,  received  sentence  of  death  for  the  respective  offences  in 
their  several  indictments  mentioned :  Now  it  is  herebt  ordered  that  exe- 
cution of  the  said  sentence  be  made  and  done  upon  them  the  said  Patrick 
Mahony  and  Roger  Jones,  on  Wednesday  the  ninth  day  of  this  instant 
month  of  November,  at  the  usual  place  of  execution.  And  it  is  his  majesty's 
command  that  execution  of  the  said  sentence  upon  them  the  said  Charles 
King  and  Mary  Smith  be  respited,  until  his  xn^jesty's  pleasure  touching 
tham  be  further  known* 

Given  under  my  hand  and  seal  this  fourth  daj 

of  November,  one  thousand  seven  hnndred 

and  sixty-eight. 

Jambs  Etre,  Recorder,  (l.s.) 

Sect.  5.  Writ  of  Execution  upon  a  Judgment  of  Murder,  before  the  Kivo 

IN  Parliament. 

George  the  Second,  by  the  grace  of  Grod,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faithr,  and  so  forth,  to  the  sheriffs  of  London 
and  sheriff  of  Middlesex,  greeting.  Whereas  Lawrence  earl  Ferrers,  vis- 
count Tamworth,  hath  been  indicted  of  felony  and  murder  by  him  done 
and  committed,  which  said  indictment  hath  been  certified  before  us  in  our 
present  parliament;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tarn- 
worth,  hath  been  thereupon  arraigned,  and  upon  such  arraignment  hath 
pleaded  not  guilty ;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth, 
hath  before  us  in  our  sidd  parliament  been  tried,  and  in  due  form  of  law 
convicted  thereof;  and  whereas  judgment  hath  been  given  in  our  said  pa^ 
Uament  that  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth,  shall  be 
hanged  by  the  neck  till  he  is  dead,  and  that  his  body  be  dissected  and  ana- 
tomized, the  execution  of  which  judgment  yet  remaineth  to  be  done:  Wi 
require,  and  bv  these  presents  strictly  command  you,  that  upon  Monday, 
the  fifth  day  of  May  instant,  between  the  hours  of  nine  in  the  morning  and 
one  in  the  afternoon  of  the  same  day,  him  the  said  Lawrence  earl  Ferrers, 
viscount  Tamworth,  without  the  gate  of  our  tower  of  London  (to  you  then 
and  there  to  be  delivered,  as  by  another  writ  to  the  lieutenant  of  our  U>w& 
of  London  or  to  his  deputy  directed  we  have  commanded)  into  your  custody 
you  then  and  there  receive ;  and  him,  in  your  custody  so  being,  you  forth- 
with convey  to  the  accustomed  place  of  execution  at  Tyburn ;  and  that  you 
do  cause  execution  to  be  done  upon  the  said  Lawrence  earl  Ferrers,  vis- 
count Tamworth,  in  your  custody  so  being,  in  all  things  according  to  the 
said  judgment.  And  this  you  are  by  no  means  to  omit,  at  your  peril. 
Witness  ourself  at  Westminster,  the  second  day  of  May,  in  the  thirty-third 
year  of  our  reign.  Yorke  and  Yobke. 
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INTRODUCTION. 


SECTION  II.. 


-0/  the  Nature  of  Laws  in 
General, 


1.  What  is  km,  in  its  moBt  general  and  com- 
prehensiye  sense  ?  88. 

2.  What  is  /air,  in  its  more  confined  sense,  and 
that  in  which  it  is  the  present  commentator* e  busi- 
ness to  consider  it  ?  39. 

8.  What  is  the  law  of  nature  f  39. 

4.  To  what  one  precqft  may  the  law  of  nature 
ber^uced?  41. 

5.  Has  Qod  rerealed  any  portions  of  this  law 
loos?  42. 

6.  Upon  what  two  foundations  depend  all  hu- 
man laws  1  42. 

7.  As  the  whole  race  of  mankind  form  sepa- 
rate states,  is  there  not  a  third  kind  of  law  f  48. 

8.  What  is  that  law  called  by  which  particular 
nations  are  govemed  ?  44. 

9.  How  does  the  commentator  define  that  law  f 
44. 

10.  What  three /oriTM  of  government  are  there  ? 
49. 

11.  What  peculiar  quality  does  each  of  these 
forme  of  government  possess ;  and  what  effect  have 
these  several  qualities  upon  the  lawe  of  their  re- 
spective governments  f  49,  50. 

12.  What  is  t.he  nature  of  the  British  form  of 
government  f  50,  51. 

13.  With  whom  lies  the  right  to  make  laws  in 
every  government  f  52. 

14.  Of  what  four  parts  may  every  law  be  said 
to  consist  ?  58,  54. 

15.  Wherein  consists  the  difference  between 
those  things  prohibited  by  the  law  which  are  mala 
in  se,  and  those  which  are  mala  prohibita  f  54,  55, 
57,  68. 

16.  Wliat  five  helps  are  there  to  the  interpre- 
tation of  lawsf  59. 

17.  How  is  equity  defined  by  Grotius  ?  62. 


SEC.  in.— 0/  the  Laws  of  England. 

1.  Into  what  two  kinds  may  the  municipal  lam 
of  England  be  divided  ?  68. 

2.  What  does  the  first  of  these  kinds  of  law 
include?  63. 

3.  Where  is  it  to  be  found?  68,  64. 

4.  Of  what  degree  of  antiquity  must  its  maa^ 
tms  and  customs  be,  to  entitle  them  to  validity* 
67. 

5.  Into  what  three  kinds  is  it  distinguishable  ? 
67. 

6.  How  are  its  customs  or  maxims  to  be  known ; 
and  by  whom  is  their  validity  to  be  determined  ? 
69. 

7.  What  is  the  doctrine  of  the  law  as  to  fol- 
lovmg  precedents  f  70. 

8.  What  three  things  do  the  rules  relating  to 
particular  customs  regard  ?  75. 

9.  Wherein  do  the  customs  of  London  differ 
from  all  others  in  point  of  trial  f  76. 

10.  What  are  the  seven  necessary  requisites 
to  make  a  custmi  good  ?  77,  78. 

11.  To  what,  however,  must  all  special  customs 
submit?  79. 

12.  What  are  understood  by  i^ow peeuUar  laws 
which,  by  custom,  are  adopted  and  used  only  in 
certain  peculiar  courts  and  jurisdictions  ?  79. 

18.  What  is  understood  by  each  of  these  laws, 
absolutely  taken?  80,  82. 

14.  What  are  the  four  species  of  courts  in 
which  these  laws  are  permitted  to  be  used  ?  88. 

15.  Under  what  superintendency  are  all  these 
courts?  84. 

16.  To  whom  does  an  appeal  fVom  them  He,  in 
the  last  resort  ?  84. 

17.  Of  what  does  the  second  kind  of  munte^ol 
law  consist  ?  85. 

18.  Into  what  four  kinds  is  it  distinguishable  ? 
85,  80. 
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19.  What  two  connections  has  it  with  the  first 
kind  of  municipal  law  ?  86. 

20.  What  are  the  ten  principal  rules  to  be  ob- 
served with  regard  to  the  construction  of  the 
second  kind  of  municipal  law  f  87-91. 

21.  For  what  purpose  are  our  courts  of  equity 
established ;  and  in  what  matters  only  are  they 
conTersant?  92. 

SEC.  IV.— 0/  the  Courts  tuljeet  to  the  Laws  of 
England, 

1.  What  does  the  kingdom  of  England^  by  the 
common  law,  include  ?  98. 

2.  How  is  Wales  goTemed ;  and  in  what  par- 
ticulars does  it  differ  from  the  kingdom  of  Eng- 
land f  98-96. 

8.  How  is  Scotland  governed ;  and  what  four 
observations  are  to  be  made  upon  the  articles 
and  act  of  union  between  England  and  Scotland  f 
96-98. 

4.  How  is  the  town  of  Berwick-upon-Tweed 
governed ;  what  units  run  there ;  and  by  whom 
may  all  local  matters  arising  'here  be  tried? 
99. 

5.  How  is  Ireland  governed  ?  100-104. 

6.  How  are  the  Isles  of  Wighty  Portland^  Tha- 
net,  &c.  governed?  106. 

7.  How  is  the  Isle  of  Man  governed?  106, 
106. 

8.  How  are  the  Isles  of  Jersey^  Guernsey ,  Sark, 
Aldemey,  and  their  appendages  governed  ?  106. 

9.  How  are  our  Plantations  abroad  governed  ? 
107,  108. 

10.  Of  what  three  sorts  are  our  Colonies,  with 
respect  to  their  internal  polity ;  what  is  the  form 
of  government  in  most  of  them ;  and  what  is  de- 
clared, as  to  the  laws  of  plantations,  by  statute 
7  &  8  W.  III.  0.  22,  and  as  to  the  subordination 


of  the  American  plantations,  by  statute  6  Geo.  UL 
c.  12?  108,  109. 

11.  But  what  was  the  king  empowered  to  do 
by  statute  22  Geo.  III.  c.  46 ;  and  what  does  he 
acknowledge  by  the  first  article  of  the  definiiitt 
treaty  of  peace  and  fHendship  between  his  iritan- 
nic  Majesty  and  the  United  States  of  Aneriea  f  109. 

12.  How  are  any  foreign  domtnions  which  may 
belong  to  the  king  by  hereditary  descent,  hjpttr- 
chase,  or  other  acquisition,  governed?  109, 110. 

18.  What  part  of  the  sea  is  subject  to  the 
common  law,  and  what  part  to  the  jurisdiction 
of  our  courts  of  admiralty  f  110. 

14.  To  what  two  divisions  is  the  territory  of 
^<7tofi<^Hable?  110. 

16.  How  is  the  first  division  subdivided?  111. 

16.  What  is  a  parish  ;  how  were  the  bounds- 
ries  of  parishes  originally  ascertained;  how  ia 
the  frequent  intermixture  of  parishes  one  with 
another  to  be  accounted  for ;  how  are  some  lands 
eztra-parochial ;  to  whom  are  their  iUhes  payable; 
yet  what  does  the  statute  17  Geo.  IL  c.  87  enact 
as  to  extra'parochialyna\A  and  marsh  lands,  when 
improved  and  drained?  111-118. 

17.  How  is  the  second  division  subdivided? 
114. 

18.  What  was  a  tithing  f  114. 

19.  What  is  a  town  now,  what  a  city,  and  what 
h  borough  f  114,  116. 

20.  What  is  a  hundred,  what  a  wapentake,  what 
a  county  or  shire,  what  a  lathCj  what  a  rape,  and 
what  a  irithingf  116,  116. 

21.  What  is  a  county-palatine;  what  three 
counties  are  now  of  this  nature ;  whence  is  the 
origin  of  their  privileges ;  how  were  the  powers 
of  their  owners  abridged  in  27  Hen.  VIU. ;  and 
who  are  those  owners  now?  116-119. 

22.  What  is  the  Isle  of  Elyf  119. 
28.  What  is  a  county  corporate  f  120. 


BOOK  L-OP  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I.— 0/  the  Absolute  Eights  of  Indi- 
viduals, 

1.  What  are  the  two  primary  and  principal 
ohfects  of  the  laws  of  England?  122. 

2.  How  is  the  first  of  these  ol^'ecU  subdivided? 
122. 

8.  How  is  the  second  of  these  ol^ts  subdi- 
vided? 122. 

4.  Of  what  two  sorts  are  those  rights  of  per- 
sons which  are  commanded  to  be  observed  by  the 
municipal  law  t  128. 

6.  How  «re persons  divided  by  the  law?  128. 

6.  Of  what  two  sorts  are  the  rights  of  persons, 
considered  in  their  first  or  natural  capacity  ?  1 23. 

7.  What  does  the  law  say  as  to  the  absolute 
duties  of  man  ?  124. 

8.  What  is  political  or  civil  liberty  f  126. 

9.  How  is  political  or  civU  liberty  distinguished 
from  natural  liberty  f  126. 

10.  How  have  the  absolute  rights  of  English- 
men been  asserted  in  parliament?  127,  128. 

11.  To  what  three  principal  or  primary  articles 
may  these  rights  be  reduced  ?  129. 

12.  In  what  does  the  first  consist?  129. 

13.  How  is  an  infant^  in  ventre  sa  mere,  con- 
sidered bv  the  law "'  180. 
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14.  What  does  the  law  mean  by  duress  pet 
minasf  181. 

16.  What  is  the  distinction  between  a  dsil 
and  a  natural  death  f  182. 

16.  What  does  magna  carta  say  as  to  the  per- 
sonal security  of  a  "  liber  homo  ;"  and  what  il 
enacted  to  the  same  effect  by  statutes  6  £dw. 
III.  c.  9,  and  28  Edw.  III.  c.  8?  188,  184. 

17.  In  what  does  the  second  absolute  right  of 
Englishmen  consist  ?  184. 

18.  What  is  a  writ  of  habeas  corpus,  and  when 
may  it  be  sued  out  ?     186. 

19.  What  does  the  law  mean  by  duress  of  im- 
prisonment f  136. 

20.  What  is  necessary  to  make  an  imprison- 
ment lawful ;  and  when  is  the  gaoler  not  bound 
to  detain  the  prisoner  f  187. 

21.  Can  an  Englishman  be  restrained  from 
leaving  the  kingdom  ?  187. 

22.  Can  he  be  compelled  to  leave  it  ?  137. 
28.  In  what  does  the  third  absoluU  right  of 

Englishmen  consist  ?  188. 

24.  In  case  it  would  be  beneficial  to  the  public 
that  a  new  road  should  be  made  throagh  the 
grounds  of  a  private  person,  how  will  the  \tp9- 
lature  compel  that  person  to  Acquiesce  in  iu 
being  made?  189. 
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25.  What  tazet  only  oan  a  tul(feet  qf  England 
be  oonstraioed  to  pay  ?  140. 

26.  What  are  the  five  secondary  and  subordi- 
nate  abtolute  rights  of  Englishmen  ?  141-148. 

27.  What  does  magna  carta  say  as  to  the  right 
of  eyery  Bnglitkman  to  apply  to  the  courts  of 
justice  for  redress  of  if^uries ;  and  what  is  en- 
acted to  the  same  effect  by  statutes  2  Edw.  III. 
c  8,  and  11  Rio.  II.  c.  10 ;  and  what  is  declared 
by  statutes  1  W.  and  M.  st.  2,  o.  2,  and  16  Car.  I. 

0.  10  (upon  the  dissolution  of  the  starchamber  )f 
141,  142. 

28.  To  proTont  any  riot  or  tumult,  under  the 
pretence  of  petitioning  for  the  redress  of  griey^ 
ances,  what  is  proTided  by  statute  18  Car.  IL  sL 

1,  c.  6;  but,  under  these  regulations,  what  is 
declared  by  the  same  statute  1  W.  and  M.  ?  148. 

29.  What  is  declared  by  the  same  statute  as 
to  the  right  of  eTexy  subject  to  haye  arms  for  his 
defence?  144. 

CHAP.  II.~-0/  the  ParUamcnU 

1.  What  are  the  two  classes  of  relations  of 
persons  f  146. 

2.  What  is  the  most  universal  public  relation 
by  which  men  are  connected  together?  146. 

8.  What  are  the  two  classes  of  magistrates  f  1 46. 

4.  Into  what  two  branches  is  the  supreme  power 
diTided?  147. 

5.  Of  what  antiquity  are  parUamsntsf  147- 
149. 

6.  What  are  the  manner  and  time  of  the  par- 
UamenCs  assembling  ?  150-158. 

7.  What  do  the  statutes  16  Car.  II.  o.  1  and 
6  W.  and  M.  c.  2  enact  as  to  the  frequency  of 
holding  parliaments  f  153. 

8.  What  are  the  constituent  parts  of  a  par- 
Uamentf  158. 

9.  What  Toioe  in  making  laws  has  each  part? 
154,  155. 

10.  Of  whom  do  the  ^ritual  lords  consist  ? 
155. 

11.  Of  whom  do  the  temporal  lords  consist? 
157. 

12.  Do  the  lords  spiritual  and  the  lords  tem- 
poral form  two  distinct  estates  ?  156. 

18.  Of  whom  do  the  commons  consist?  158. 

14.  Of  what  authority  is  the  power  and  juris- 
diction of /»ar/iam«nl  f  160-162. 

15.  What  are  the  disqualifications  of  a  member 
of  parliament  f  162. 

16.  From  what  one  maxim  has  the  whole  of 
the  law  and  custom  of  parliament  its  original  ?  1 68. 

17.  Of  what  extent  are  the  priviUges  of  par- 
Uamentf  164. 

18.  What  are  some  of  the  more  notorious 
privileges  of  either  house  of  parliament  f  164- 
167. 

19.  What  are  the  peculiar  privileges  of  the 
house  of  lords  f  167,  168. 

20.  What  are  the  peculiar  privileges  of  the 
house  of  commons  f  169,  170. 

21.  What  are  the  qualifications  of  electors  of 
knights  of  the  shire  f  172,  178. 

22.  What  are  the  qualifications  of  deetors  of 
citizens  9kXiA  burgesses  f  174,175. 

28.  What  are  the  qualifications  of  persons  to 
De  elected  members  of  the  house  of  command  f  17S- 
176. 

24.  What  is  the  method  of  proceeding  in  re- 


gard to  deetionSf  both  of  knights  of  the  shi*e  and 
of  members  for  cities  and  boroughs  f  177,  178, 
180. 

25.  What  measures  are  taken  at  eSections  to 
proTent  all  undue  influence  upon  the  electors;- 
and  what  if  any  revenue  officer  intermeddle  in 
elections  f  178,  179. 

26.  What  is  enacted  to  preyent  bribery  and 
corruption  at  elections  f  179. 

27.  What  if  the  returning  officer  do  not  return 
such  members  only  as  are  duly  elected?  180. 

28.  What  is  the  method  of  making  tow;  181- 
186. 

29.  In  what  two  ways  may  the  rogal  assent  to 
a6iUbegiyen?  184,185. 

80.  Whom  hath  an  act  of  parliament  power  to 
bind ;  how  only  can  it  be  altered,  amended,  dis- 
pensed with,  suspended,  or  repealed ;  and  what 
is  declared  by  the  statute  1  W.  and  M.  st.  2,  c.  2 
as  to  regal  authority  over  laws  f  185,  186. 

81.  What  is  an  atffoumment  of  the  houses  of 
parliament  f  186. 

82.  What  is  fi  prorogation  of  the  houses  of  par* 
liamentf  187. 

88.  What  is  a  dissoltOion  of  the  houses  of  par^ 
liamentf  187. 

84.  In  what  three  ways  may  this  dissolution  be 
effected?  187-189. 

85.  But,  the  calling  a  new  parliament  imme- 
diately on  the  inauguration  of  a  successor  to  the 
crown  being  found  Inconyenlent,  and  dangers 
being  api$r&ended  from  haying  no  parliament  in 
being  in  cases  of  a  disputed  succession,  what 
was  enacted  by  statutes  7  &  8  W.  III.  c.  ^5,  and 
6  Anne,  c.  7?  183. 

86.  What  is  the  extent  of  time  that  the  same 
parliament  is  allowed  to  sit  by  the  statute  1  Geo. 
I.  St.  2,  c.  38  ?  189. 

CHAP.  III.— 0/  the  King  and  his  Title, 

1.  In  whom  is  the  supreme  executive  power  of 
this  kingdom  lodged  ?  190. 

2.  Under  what  six  distinct  yiews  may  the  royal 
person  be  considered  ?  190. 

8.  What  is  the  grand  ftindamental  maxim 
upon  which  the  fus  corones^  or  right  of  succes- 
sion to  the  throne  of  these  kingdoms  depends  ? 
191. 

4.  Does  the  descent  of  the  crown  correspond 
with  the  feodal  path  of  descents  chalked  out  by 
the  common  law  in  the  succession  to  landed  m- 
tatesf  198,  194. 

5.  Does  the  doctrine  of  hereditary  right  imply 
an  indefeasible  right  to  the  throne  f  195. 

6.  The  crown  being  capable  of  beirg  limited 
or  transferred,  does  it  not  lose  its  dejcendible 
quality?  196. 

7.  What  kings  have  been  successively  consti- 
tuted the  common  stocks  or  ancestors  of  the  Eng- 
lish descent?  197-217. 

8.  What  did  the  convention  of  estates,  or  repre- 
sentative body  of  the  nation,  declare  at  the  revo^ 
lutionf  211. 

9.  And  how  did  they  settle  the  succession  to 
the  throne  f  214. 

10.  On  the  impending  failure  of  the  Protest- 
ant line  of  Charles  I.,  (whereby  the  throne  might 
again  have  become  vacant,)  to  whom  did  the 
king  and  parliament  extend  the  settlement  of 
the  crown  f  216. 
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CHAP.  IV.~0/  the  King's  Royal  Family, 

1.  What  is  the  first  and  most  considerable 
branch  of  the  king's  royal  family  regarded,  by 
the  laws  of  England  ?  218. 

2.  What  are  the  three  kinds  of  queeru  f  218. 
8.  What  are  the  powers,  prerogatiTes,  rigbtSi 

dignities,  and  duties  of  the  first  kind  of  qiuen  f 
218,  222. 

4.  What  are  the  prerogatives  of  the  second 
kind  of  queen  above  other  women?  218,  219. 

6.  In  what  does  her  revenue  consist  ?  219-222. 

6.  What  are  the  privileges  of  the  third  kind 
ot  queen  f  223. 

7.  How  are  the  Prince  of  Walee  or  keir  appa- 
rent to  the  croum,  and  his  royal  conaort,  and  the 
princess  royal  or  eldest  daughter  of  the  king,  re- 
garded by  the  laws?  228. 

8.  How  are  the  rest  of  the  royal  family  re- 
garded by  the  laws  ?  224-226. 

9.  Does  the  law  make  any  distinction  between 
the  king's  children  and  his  grandekUdren  f  225. 

10.  What  is  enacted  by  statute  12  Geo.  III.  c. 
11  as  to  the  capability  of  the  descendants  of 
the  body  of  king  Geo.  II.  to  contract  matrimony  ? 
226. 

CHAP.  Y.— Of  the  Councils  belonging  to  the  King. 

1.  What  are  the  four  councils  which  the  law 
has  assigned  to  advise  with  the  kingf  227-280. 

2.  By  whom  are  privy  counsellors  created? 
280. 

8.  What  are  the  qualifications  of  tk  privy  coun-' 
seUorf  280. 

4.  What  are  the  duties  of  a  privy  counsellor  f 
280,  281. 

6.  What  is  the  power  of  the  privy  council  f 
231,  232. 

6.  What  are  the  privileges  of  b.  privy  counsel- 
lor f  282. 

7.  How  may  the  privy  council  be  dissolved,  and 
what  is  enacted  as  to  its  dissolution  by  statute 
6  Anne,  c.  7?  282. 

CHAP.  VI.— Q/"  the  King's  Duties, 

1.  What  are  the  principal  duties  of  the  king; 
and  what  is  expressly  declared  on  this  subject 
by  statute  12  &  18  W.  III.  c.  2?  288,  284,  286. 

2.  By  what  contract  is  he  bound  to  execute 
these  duties  ?  286. 

8.  Upon  what  principle  is  the  duty  of  pro- 
tection impliedly  as  much  incumbent  upon  the 
sovereign  before  coronation  as  after  ?  286. 

4.  With  respect  to  the  kin^s  duty  to  maintain 
the  established  religion,  what  is  done  by  the  act 
of  union,  6  Anne,  c.  8?  286. 

CHAP.  VII.— 0/  the  King's  Prerogatios, 

1.  What  is  usually  understood  by  the  word 
prerogative  f  289. 

2.  What  are  the  two  species  of  prerogative^  and 
how  are  they  defined?  289,  240. 

8.  Into  what  three  kinds  may  the  first  species 
♦'f  prerogative  be  divided  ?  240. 

4.  What  is  the  first  attribute  the  law  ascribes 
to  the  king  in  which  his  dignity  consists?  241. 

5.  What  is  the  difference  between  a  king  and 
an  emperor  f  242. 

6.  What  remedy  have  the  subjects  of  England 
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in  case  the  croum  should  invade  their  rights  bj 
private  if^'ury  f  248. 

7.  What  remedy  have  they  in  oaae  of  sack  in- 
vasion by  public  oppression  f  244. 

8.  Should  any  king  endeavour  to  subvert  tht 
constitution  by  breaking  the  original  contract 
between  him  and  the  people,  violate  the  Amda- 
mental  laws,  and  withdraw  himself  out  of  the 
kingdom,  to  what  would  this  conjunction  of  cir- 
cumstances amount  ?  246. 

9.  What  is  the  second  legal  attribute  in  which 
the  king's  dignity  consists  ?  246. 

10.  What  is  the  meaning  of  that  attribute? 
246. 

11.  What  else  does  the  law  determine  in  pur- 
suance of  this  principle  ?  247,  248. 

12.  What  is  the  third  legal  attribute  of  the 
kin^ 8  dignity  t  249. 

18.  In  what  does  the  king's  authority  eonsiflt  ? 
260. 

14.  How  has  Locke  defined /^^royo/iref  252. 
16.  What  are  the  king's  five  principal  r^Auor 

prerogatives,  as  representative  of  the  people,  with 
regard  to  foreign  concerns  ?  263,  267-259. 

16.  Ho  r  are  the  rights,  powers,  duties  and 
privl  ega'  of  ambassadors  determined  ?  258. 

17  What  are  some  of  these  privileges?  258, 
264,  266. 

15.  When  are  letters  of  marque  and  rtprkd 
granted?  268. 

19.  What  does  magna  carta  declare  respecting 
foreign  merchants  ?  260. 

20.  What  are  the  kin^t  six  rights  cr  preroga- 
tives, and  in  what  six  characters  is  he  considend, 
in  domestic  affairs  ?  261,  262,  266,  271, 278, 279. 

21.  What  five  powers  has  the  king,  considered 
as  generalissimo  within  the  kingdom  ?  262-265. 

22.  What,  by  statute  4  Hen.  IV.  c.  20,  is  th< 
penalty  for  landing  elsewhere  than  at  the  ^^grteX 
portt?*  of  the  sea  f  264. 

28.  Who,  by  statute  8  Elii.  c.  18,  are  em 
powered  to  set  up  beacons  or  sea-marks;  and 
what  is  the  penalty  for  taking  down  any  knowi 
sea-mark  f  266. 

24.  If  the  king  by  norit  of  ne  exeat  regnum  pro- 
hibit a  man  f^om  going  abroad,  or  if  the  hisp 
send  him  a  writ  when  abroad  commanding  hit 
return,  what  is  the  penalty  of  disobedience  in 
either  case?  266. 

26.  To  whom  have  our  kings  delegated  th^ 
whole  judicial  power ;  and  what  is  enacted,  in 
order  to  maintain  the  dignity  and  independenee 
of  Wie  fudges  in  the  superior  courts,  by  statutes  18 
W.  III.  0.  2,  and  1  Geo.  TIL  o.  23  ?  267,  26a 

26.  Why  would  it  be  a  still  higher  absorditj 
if  the  king  sat  in  judgment  in  crimiMi  prosecu- 
tions f  268. 

27.  Whence  arises  the  king's  prerogative  of  ptr 
doning  offences  f  268,  269. 

28.  What  is  the  legal  uhiquity  of  the  king,  and 
what  follows  thence  ?  270. 

29.  What  force  have  the  king's  prodamatioMf 
270. 

80.  Under  what  three  articles  will  the  kinfs 
prerogative,  so  far  as  it  relates  to  domestic  com- 
merce, fall  ?  274,  276. 

81.  What  three  rights  arise  to  the  AtP^  ss  the 
head  and  supreme  governor  of  the  national 
church  f  279,  280. 

82.  Of  what  does  the  convocation,  or  eeeSt- 
siastieal  synod,  in  England,  consist  ?  279,  280. 
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CHAP.  Vni.— 0/  the  King't  Revenue. 

1  Of  what  two  kinds  is  the  king's  revenue  f 
28} 

2.  Of  what  two  natures  is  the  first  of  these 
kinds  of  revenue  7  281. 

3.  What  revenue  does  the  king  derive  ftom  his 
bUhoprictf  282. 

4.  To  what  is  the  king  entitled  of  eyery  Uthop  f 
283. 

5.  To  what  tUhu  is  the  king  entitled  7  283, 
284. 

6.  To  what  portion  of  all  the  9pmtti€U  prefer- 
ments in  the  kingdom  is  the  king  entitled  ?  284. 

7.  What  is  meant  by  Queen  Anne's  bounty  f 
286. 

8.  Of  what  lands  does  the  erown  receive  the 
rents  and  profits  ?  286.  • 

9.  IIow  have  the  grants  and  leases  of  these 
lands  been  regulated  b  j  act  of  parliament  f  286, 
287. 

10.  Bo  any  itdvantages  arise  to  the  king  from 
nUUtary  tenures  f  287. 

11.  What  was  the  prerogative  of  purveyance 
hnd  pre-emption  ;  and  for  what  branch  of  revenue 
did  what  king  exchange  it  ?  287,  288. 

12.  What  revenue  did  and  does  the  kif^g  derive 
from  wtne-Ucemes  f  288. 

13.  Do  any  profits  arise  to  the  king  from  his 
forests  f  289. 

14.  What  revenue  does  the  king  derive  from 
his  ordinary  courts  of  justice;  and  what  is  en- 
acted by  statute  1  Anne,  st.  1,  c.  7  as  to  all  fu- 
ture granU  of  their  profits  ?  289,  290. 

15.  When  is  the  king  entitled  to,  and  what  are 
caUed,  royal  fish  f  290. 

16.  What  constitutes  .the  vfreck  which  belongs 
♦x)  the  kingf  290-292. 

17.  What  are  things  fetsanif  flotsam^  and  ligan, 
and  to  whom  do  they  belong  ?  292,  293 

18.  What  is  enacted  by  sUtute  27  Edw.  III. 
c.  13  if  any  ship  be  lost  on  the  shore  and  the 
goods  come  to  land ;  what,  by  the  common  law^ 
if  any  person  but  the  sheriff  take  such  goods ; 
and  what  is  enacted  to  assist  ships  in  distress  by 
statutes  12  Anne,  st.  2,  o.  18,  and  4  Qoo.  I.  c. 
12?  293. 

19.  What,  if  any  person  secrete  any  of  such 
goods  ;  and  what  is  Uie  offence  of  doing  any  aot 
whereby  the  ship  is  lost  or  destroyed  ?  293,  294. 

20.  What  is  enacted  by  the  statute  26  Geo. 
IL  o.  19  as  to  plundering  any  vessel  in  distress 
or  wrecked,  and  to  pilfering  any  goods  cast 
ashore?  294. 

21.  What  are  royal  minss  to  which  the  king  is 
entitled  ?  294,  295. 

22.  What  constitutes  the  treasure-trove  which 
belongs  to  the  king  f  295. 

23.'  What  are  waifs,  and  when  do  they  belong 
io  the  kingf  296,  2'97. 

24.  What  are  estrays,  and  what  must  be  done 
in  order  to  vest  an  absolute  property  in  them 
in  the  kingf  297,  298. 

25.  What  is  one  general  reason  why  rcyal 
fish,  sh^ntreckSf  treasure-trove^  waifs,  and  estrays 
ahould  belong  to  the  king  f  298,  299. 

26.  What  are  bona  eonfiscata,  or  foris^facta, 
Mud  why  are  they  vested  by  law  in  the  king  f 
299. 

27.  What  is  a  deodand,  and  for  what  purpose 
is  it  forfeited  to  the  king  f  P00~302. 

Vol.  IL— 42 


28.  Is  the  law  of  deodands  different  in  the  case 
of  an  adidt  and  that  of  a  child ;  and  why  is  it 
so?  800. 

29.  By  whom  is  the  deodand presented?  801. 

30.  Are  wrecks,  treasure-trove,  royal  fish,  mtnM, 
waifs,  estrays,  deodands,  And  forfeitures  now  actu 
ally  in  the  possession  of  the  king  f  302. 

81.  When  does  an  escheat  of  lands  to  the  king 
happen?  802. 

82.  What  is  an  idiot  or  natural  fool;  and  why 
has  the  king  the  custody  of  him,  and  of  his  lands 
as  a  branch  of  his  ordinary  revenue  f  802-304. 

83.  By  whom  must  the  writ  de  idiota  ingui- 
rendo  be  tried ;  and  in  what  event  may  the  king 
grant  the  profits  of  his  lands  and  the  custody  of 
his  person  ?  808. 

34.  What  is  a  lunatic  or  non  compos  mentis; 
and  how  is  it  declared  by  the  statute  17  Edw.  II. 
c.  10  that  the  king  shall  have  the  guardianship 
of  such  a  one  ?  804. 

35.  What  does  the  statute  for  regulating  pri- 
vate mad-houses,  26  Geo.  III.  o.  91,  enact  ?  304. 

36.  What  is  the  method  of  proving  a  person 
non  compos  f  305. 

37.  Who  is  generally  appointed  committee  of 
the  lunatic's  person,  and  who  of  his  estate  f  805. 

38.  What  has  chiefly  occasioned  the  necessity 
of  granting  to  the  king  his  extraordinary  or 
second  kind  of  revenue  f  806. 

89.  In  what  does  this  revenue  consist,  and  by 
whom  is  it  granted  ?  307. 

40.  Of  what  two  natures  are  the  taxes  which 
are  raised  upon  the  subject  to  feed  this  revenue  f 
808. 

41.  What  are  the  two  usual  taxes  of  the  first 
nature?  808. 

42.  What  were  tenths  $,nd  fifteenths  f  308,  809. 

43.  What  were  seutagesf  809,  310. 

44.  What  were  hydages  and  talliages  f  810. 

45.  What  were  the  subsidies  which  succeeded 
these  last?  810-812. 

46.  How  did  ecclesiastical  subsidies  differ  fh>m 
lay  ones ;  and  what  recompense  was  given  to  the 
beneficed  clergy  when  they  were  taxed  equally 
with  i\k^  laity  f  311. 

47.  What  is  the  present  land  to*  f  812,  313. 

48.  What  is  the  maU  tazf  818. 

49.  What  are  the  eight  taxes  of  the  second 
nature?  313,  818,  821,  323-326. 

50.  What  are  the  customs;  and  what  wer« 
said  to  be  the  two  considerations  upon  which 
this  revenue  (or  the  more  antient  part  of  it« 
which  arose  only  from  exports)  waa  invested  in 
theJfeif^;  318^18. 

51.  How  oame  wool,  skins,  and  leather  to  be 
styled  the  staple  commodities  of  the  kingdom? 
814. 

52.  Why  cannot  particularly  the  first  of  thesii 
articles  be  said  in  its  original  sense  to  bo  now 
the  staple  commodity  of  the  kingdom?  814. 

53.  What  was  the  hereditary  duty  belonging 
to  the  erown  called  the  prisage  or  butUrage  of 
wines ;  and  for  what  was  it  exchanged  ?  315. 

54.  What  were  subsidies,  tonnage,  ^udpcundage; 
and  what  became  of  the  last  two  duties  f  815,  816. 

55.  What  is  called  the  alien's  dutyf  316. 

56.  What  is  the  excise  duty,  and  wherein  doee 
it  differ  from  the  customs  f  818-320. 

57.  What  is  the  salt  dutyf  821. 

58.  What  is  the  duty  for  the  carriage  of  letters  ^ 
821. 
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59.  W^At  are  the  ztamp  duties  f  828. 

60.  What  i£  the  duty  upon  houses  and  windows  f 
824,  825. 

61.  TfhaX  WAS  hearfh-money  t  824. 

62.  What  is  the  duty  for  every  male  servant  f 
825. 

68.  What  is  the  haekney-eoaeh  and  chair  duty  f 
825. 

64.  What  is  the  duty  on  offices  and  pensions  f 
826. 

65.  How  is  the  revenue  first  and  principally 
ppropriated?  826. 

66.  What  is  the  nature  of  the  national  debt  f 
826,  827. 

67.  Into  what  three  principal  funds  are  the 
produces  of  the  several  taxes  consolidated  ?  829. 

68.  How  are  the  surpluses  of  these /und«  dis- 
posed of?  880. 

69.  But  for  what  purpose  does  the  surplus  of 
the  aggregate  fund  first  stand  mortgaged  hj  par- 
liament f  881. 

70.  What  is  the  amount  of  his  present  ma- 
jesty's ett^ /wr  ?  881. 

71.  What  are  the  expenses  defrayed  by  the 
dvUlistf  832. 

72.  Has  the  power  of  the  crown^  upon  the 
whole,  been  weakened  or  strengthened  by  any 
transactions  in  the  last  century  ?  884-887. 

CHAP.  K.— 0/  Subordinate  Magistrates. 

1.  What  are  the  six  classes  of  subordinate  mor 
yistrates  of  the  most  general  use  and  authority  ! 
889. 

2.  What  is  the  sheriffs  and  by  whom  is  he 
chosen?  889,  840. 

8.  In  what  one  county  does  the  office  of  sheriff 
still  continue  hereditary ;  and  in  what  one  in- 
stance is  the  inheritance  of  a  shrievalty  vested 
in  a  corporate  body  by  charter  t  840. 

4.  Yfhhi  are  pocket  sheriffs  f  842. 

5.  What  is  the  duration  in  office  of  a  sheriff; 
how  can  his  office  be  determined ;  but  what  does 
the  statute  1  Anne,  St.  1,  c.  8  enact  as  to  the  dura- 
tion in  office  of  all  officers  appointed  by  the  king ; 
and  what  is  enacted  as  to  the  man  who  has  served 
the  office  of  sheriff  by  statute  1  Ric.  IL  c.  11  ? 
842,  848. 

6.  What  are  the  sheriff* s  four  powers  and  du- 
ties? 848. 

7.  What  does  he  do,  in  his  judicial  capacity  f 
648. 

8.  What  are  his  rank  and  duty  as  ke^>er  of  the 
king's  peace  f  848. 

9.  What  is  he  bound  to  do  in  his  mmisteritU 
capacity  f  844. 

10.  What  is  his  business  as  the  king's  bailiff  f 
844. 

11.  What  are  the  sherds  it\fbrior  officers  f 
845. 

12.  What  are  the  regulations  of  an  under- 
sheriff  t  845. 

18.  What  two  olasses  of  bailiff's  are  there; 
and  what  are  the  duties  of  each  class  ?  845. 

14.  What  is  the  business  of  gaolers  f  846. 

15.  What  is  the  coroner;  how  many  coroners 
are  there  for  each  county;  and  by  whom  are 
they  chosen?  846. 

16.  What  is  the  qualification  for  a  coroner; 
and  how  has  the  office  been  abused  ?  847,  84H. 

17.  What  is  the  duration  of  the  office  ?  848. 
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18.  What  are  ih%  Judicial  office  and  power  ol 
a  eorontr  f  848. 

19.  What  is  the  ministerial  office  of  a  coroner  f 
849. 

20.  What  is  the  eustos  rotulorumf  849. 

21.  Who  are  custodes  or  conservators  pods^  vir- 
tuU  officii  f  849,  850. 

22.  What  is  the  origin  of  the  modem  Justiea 
of  the  peace  t  851. 

28.  How  are  they  appointed?  851. 

24.  Who  are  callod  Justicee  of  the  quorum,  and 
why  are  they  so  called  ?  851. 

25.  What  are  the  number  and  qnalification* 
of  these  justices  f  852,  853. 

26.  By  what  five  causes  is  the  office  deter^ 
minable?  858. 

27.  What  are  the  power,  office,  and  duty  of 
Si  justice  of  thepeaief  858,  854. 

28.  What  two  sorts  of  constables  are  there  ?  856. 

29.  By  whom  are  they  appointed  ?  855,  356. 
60.  What  are  the  three  principal  duties  of  sU 

constables^  856,  857. 

81.  By  whom  are  surveyors  of  ths  h^kwsjft 
constituted?  857. 

82.  To  what  four  duties  has  the  statute  now 
reduced  their  office  ?  858. 

88.  What  is  the  origin  of  overseers  of  the  poor  f 
859. 

84.  By  whom  are  they  appointed,  sad  what 
are  their  qualifications  ?  860. 

85.  What  are  their  two  principal  offices  tnd 
duties?  860. 

86.  What  are  the  different  ways  in  which  nieh 
a  settlement  in  a  parish  as  will  entitle  a  person 
to  relief  from  the  overseers  of  the  poor  may  b« 
gained?  868. 

87.  In  what  case  may  a  person  be  removed  'o 
his  own  parish,  and  by  whom  ?  864. 

88.  What  is  the  great  cause  of  the  inadeqnsey 
of  our  poor-laws  f  866. 

CHAP.  X.—Of'the  People,  whether  AUens,  Deri- 
zens,  or  Natives. 

1.  What  is  the  first  and  most  obvious  divisiia 
of  the  people  f  866. 

2.  What  is  allegiance  f  866. 
8.  What  was /eoAyf  867. 

4.  Whal  was  the  difference  between  m^rfe  and 
liege  homage  f  867. 

5.  Foe  what  reason,  with  us  in  England,  could 
only  the  oath  of  fealty  be  taken  to  inferior  Ms, 
and  not  that  of  allegiance  f  867. 

6.  What  is  the  present  oath  of  allegiance  f  868. 

7.  What  is  the  oath  of  suprem^teyf  868. 

8.  What  is  the  oath  of  aeration  f  868. 

9.  By  whom  must  this  oath  be  taken ;  and  ts 
whom  may  it  be  tendered  ?  868. 

10.  To  whom  may  the  oath  of  alUgumee  be 
tendered?  368. 

11.  Does  the  subject  owe  no  allsgiatue  it  ht 
have  taken  no  oatht  868,  869. 

12.  Into  what  two  sorts  or  species  is  all  ellt- 
gianee,  both  esq^ress  and  impUed,  distinguished  bj 
theZavf  869. 

18  What  is  the  first  of  theM  kinds  of  sUs- 
gianeet  869. 

14.  Can  this  allegiance  be  put  off  ty  a^y  Mt 
of  the  liegeman  f  869,  870 

15.  What  is  the  second  of  these  kinds  of  elk- 
giance\  and  when  does  it  cease  to  be  Uu. .  370. 
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16.  Is  it  ireaton  for  any  subject  to  practiee  any 
tking  against  the  crown  and  dignity  of  a  usurper, 
who  may  be  king  de  facto  9  870,  871. 

17.  Is  aiUgianee  held  to  be  applicable  farther 
than  to  i^'^poUtiaU  capacity  of  the  king 9  871. 

18.  Do  the  different  righiM  of  noHvet  and  aUeru 
correspond  with  their  different  degrees  of  iiuty  t 
371. 

19.  If  an  alien  bom  purchase  lands  in  Eng- 
land, who  is  entitled  to  them  7  872. 

20.  Is  the  case  altered  if  the  property  he  ac- 
quires be  pertoruU  ettate  t  872. 

21.  May  an  alien  trade  or  work  for  himself  as 
an  artificer  in  England  ?  872. 

22.  May  an  alien  bring  an  action  or  make  a 
wiUf  872. 

23.  What  if  he  be  an  alien  enemg  f  872. 

24.  In  what  cases  is  one  bom  out  of  the  kinfe 
dominions  not  an  alien  but  a  native  f  878. 

25.  What  are  the  children  of  aUent  bom  in 
England?  878. 

26.  What  is  a  denizen  t  874, 

27.  What  are  his  privileges  7  874. 

28.  How  can  an  aUen  be  naturalvtedf  874. 

29.  What  are  the  incapacities  of  a  naturalued 
aliens  874. 

80.  How  may  foreign  teamen  be  naturaliiedt 
876. 

81.  How  may/ore^  Protetiante  and  Jewt  re- 
siding or  serving  in  the  Amenean  colonise  be  no- 
turaUudf  875. 

CHAP.  XI.— 0/  tlu  Clergy, 

1.  -Into  how  many  kinds  are  the  people,  whe- 
ther aliene^  denizens,  or  natives,  divisible  7  876. 

2.  What  does  the  word  clergy  comprehend  in 
lawf  876. 

8.  What  are  a  dergyman^s  exemptions  and  pri- 
▼ileges7  876,  877. 

4.  Whatarehisd]sabiUties7  877. 

5.  What  are  the  eight  ranks  and  degrees  in 
the  frame  and  constitution  of  eecleeiastieal  polity  f 
877,  882,  888,  884,  894,  895. 

6.  By  whom  is  an  archbishop  or  bishop  elected : 
and  what  are  the  forms  of  such  elections  7  877, 
879,  880. 

7.  What  are  the  power  and  authority  of  an 
archbishop  f  880. 

8.  What  is  called  the  archbishop* s  options  f 
881. 

9.  What  are  the  privileges  of  the  Archbishop 
of  Canterbury  f  881. 

10.  What  are  tlie  power  and  authority  of  a 
bishop  f  882. 

11.  How  may  archbishopries  and  bishopries 
become  void  ?  882. 

12.  What  are  the  offices  of  dean  and  chapter  t 
882 

18.  How  are  ancient  and  modem  deans  elected  ? 
382. 

14.  How  is  the  chapter  appointed  7  888. 

15.  How  may  deaneries  and  prebends  become 
Toid?  888. 

16.  What  is  the  jurisdiction  of  an  archdeacon; 
and  by  whom  is  he  appointed  7  888. 

17.  What  are  rural  deans  f  884. 

18.  What  is  a  parson,  and  to  what  is  he  en- 
titled? 884. 

19.  Vfhni  IS  unappropriated  parsonage;  whence 
f  s  the  origin  of  appropriations ;  and  whose  con- 


sents are  necessary  to  make  an  appropriation  f 
884,885. 

20.  How  may  an  appropriation  be  severed? 
885,  886. 

21.  What  is  a  tncar,  and  how  is  he  distin- 
guished from  9k  parson  f  888. 

22.  MThat  four  requisites  are  necessary  to  a 
parson  or  vicar;  what  is  the  qualification  to  be 
admitted  to  a  benefice  by  statute  18  &  14  Car. 
II.  c.  4;  and  what  if  orders,  or  a  license  to 
preach,  be  obtained  by  money  or  corrupt  prac- 
tices? 888,  889. 

28.  Upon  what  three  accounts  may  the  bishop 
refuse  to  institute  a  clerk  to  tk  parsonage  or  vicar 
agef  889. 

24.  In  the  case  of  an  action  at  law,  brought 
by  the  patron  against  the  bishop  for  refusing  his 
clerk,  what  if  the  cause  be  of  a  temporal  nature , 
what  if  of  a  spiritual  f  and  what  if  it  be  minus 
suffidens  in  literaturA  f  890. 

25.  What  is  required  of  a  vicar,  upon  insti- 
tution t  890. 

26.  What  is  a  collation  to  a  ben^f  891. 

27.  How  is  the  ceremony  of  induction  per- 
formed? 891. 

28.  What  is  the  law  as  to  residence  by  statute 
21  Hen.  YIII.  c.  18 ;  and  what  provision  is  made 
for  rebuilding  or  repairing  parsonage-houses  by 
sUtute  17  Geo.  III.  c.  587  892. 

29.  By  what  five  means  may  tk  parson  or  vicar 
cease  to  be  so  7  892. 

80.  Who,  by  statute  21  Hen.  YIII.,  are  en- 
titled to  have  a  dispensation ;  vrithout  which  in 
what  case  cannot  two  ben^es  be  held  together  ? 
892. 

81.  What  are  a  commenda  retinere  and  a  com- 
mendareeiperef  898. 

82.  What  is  a  curaUf  898. 

88.  What  is  h  perpetual  curacy  f  894. 
84.  What  are  churchwardens  f  894. 
86.  By  whom  are  they  appointed,  and  what 
are  their  powers  and  duties  7  8^4. 

86.  How  are  parish  clerks  regarded  by  the 
common  law  f  895. 

87.  By  whom  is  the  parish  clerk  appointed  ? 
895. 

CHAP.  Xn.— 0/  the  Ova  State. 

1.  Into  what  three  distinct  states  may  the  lay 
part  of  his  m^esty's  suljects  be  divided  7  896. 

2.  What  does  the  first  of  these  states  include  ? 
896. 

8.  Of  what  two  classes  does  it  consist?  896. 

4.  What  are  the  five  degrees  of  nobility  now 
in  use?  896. 

5.  What  is  the  origin  of  the  title  of  dukef 
897. 

6.  What  is  the  origin  of  the  title  of  marquess  f 
897 

7.  What  is  the  origin  of  the  title  of  earlf 
898. 

8.  What  is  the  origin  of  the  title  of  viscount  f 
898. 

9.  What  is  the  origin  of  the  title  of  baron  t 
898. 

10.  Is  the  right  ot  peerage  territorial,  or  per- 
sonal? 899. 

11.  How  are ^Mra  now  created;  and  what  are 
the  several  advantages  of  both  modes  of  crea 
tion?  400. 
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12.  What  are  the  priyileges  of  peers,  ezolusiye 
of  their  capacity  as  members  of  parliament  and 
as  hereditary  eomueUare  oftht  crown  f  401,  402. 

18-  In  what  cases  has  a  peeress  a  right  to  be 
tried  by  peers  f  401. 

14,  How  may  a  peer  lose  his  nobility  f  402. 

16.  Into  what  eleyen  degrees  are  the  common- 
a%diTided?  408-407. 

16.  By  whom  was  the  order  of  the  fforter  insti- 
tuted?  408. 

17.  What  is  a  knight  banneret;  and  in  what 
case  is  he  entitled  to  rank  before  the  younger 
sons  of  viscounts  f  40S. 

18.  For  what  purpose  was  the  title  of  baronet 
instituted  t  and  for  what  reason  haye  all  baronets 
a  hand  yules  in  afield  argent  added  to  their  eoatf 
403. 

19.  Why  are  knights  of  the  baih  so  ealled? 
404. 

20.  Whence  is  the  origin  of  a  knight  bachelor  f 
404. 

21.  Who  are  esquires  f  406. 

22.  Whoare^«n/^0fiMnf  406. 
28.  Who  are  yeomen  t  406. 

24.  What  are  the  rest  of  the  commonalty  f 
407. 

CHAP.   XIII.  — or  the  Military  and  Maritime 
States. 

1.  What  does  the  military  state  include?  408. 

2.  How  do  the  laws  and  constitution  of  this 
kingdom  look  upon  a  soldier  f  408. 

8.  Of  what  does  the  military  state,  by  the 
standing  constitutional  lato,  consist?  412. 

4.  How  is  the  mUitia  of  each  county  raised 
and  officered ;  and  whei'e  are  they  not  compi- 
lable to  march  ?  412. 

5.  How  are  the  armies,  which  are  esteemed 
necessary  when  the  nation  is  engaged  in  war, 
to  be  looked  upon  ?  418. 

6.  What  is  martial  law,  according  to  Sir  Mat- 
thew Hale?  418. 

7.  If  a  lieutenant,  or  other  that  hath  commis- 
sion of  martial  authority,  doth,  in  time  of  peace, 
execute  any  man  by  colour  of  martial  law,  what 
is  his  orii^e  by  magna  carta  f  418. 

.  8.  What  does  the  petition  of  right  moreoTer 
enact  as  to  soldiers  and  martial  law  f  418. 

9.  What  does  one  of  the  articles  of  the  bill  of 
rights  say  as  to  standing  armies  t  418. 

10.  In  what  case  are  standing  armies,  ipeo  facto, 
disbanded  at  the  expiration  of  every  year  ?  414. 

11.  What  does  Baron  Montesquieu  declare  to 
be  necessary  to  prevent  the  executive  power  from 
being  able  to  oppress  by  its  armies  f  414. 

12.  How  are  our  armies  governed?  414,  416. 
18.  What  reform  in  the  mutiny  act  does  the 

commentator  recommend  ?  416,416. 

14.  But  in  what  cases  has  the  humanity  of  our 
standing  laws  put  soldiers  in  a  better  condition 
than  other  subjects  ?  417. 

16.  Of  what  does  the  maritime  state  consist  ? 
418. 

16.  What  are  called  the  laws  of  Oleronl  418. 

17.  How  has  the  law,  from  necessity,  provided 
for  the  supply  of  the  royal  navy  with  seamen  f 
419. 

18.  How  is  it  proved  that  the  king  has  the 
power  of  impressing  seafaring  men  for  the  sea- 
pice  f  419,  420. 
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19.  Who  are  privileged  from  bcmg  ia^esssa 
at  common  law  ?  420. 

20.  How  else  has  the  law  provided  for  the  in 
crease  of  seamen  and  manning  the  royal  navy  t 
420. 

21.  How  is  the  navy  governed ;  wherein  does 
that  method  of  government  differ  from  that  of 
the  army ;  and  whenee  is  it  most  probable  the 
difference  arose  ?  420,  421. 

22.  What  are  the  privileges  conferred  on  m0- 
orsf  421. 

eHAP.  XIY.— or  Maeter  and  Servant, 

1,  What  are  the  three  ipreatjwwoteeeofioiRtMi 
relations  of  persons  f  422. 

2.  What  is  the  fourth  private  economical  rela- 
tion consequent  upon  the  failure  of  the  third  by 
the  death  of  one  of  the  parties  ?  422. 

8.  Can  slavery  subsist  in  England?  428,  424. 

4.  Can  slavery  subsist  anywhere  coosiateiitlj 
with  reason  and  the  principles  of  natural  law  ; 
and  why  are  the  three  origins  of  the  right  rf 
slavery  assigned  by  Justinian  built  upon  false 
foundations?  428. 

6.  What  is  the  first  sort  of  servants  ackaow- 
ledged  by  the  laws  of  England?  426. 

6.  If  the  hiring  of  such  servant  be  general, 
for  what  period  does  the  law  construe  it  to  be? 
426. 

7.  Who  are  compellable  by  two  Justius  to  gt 
out  to  service  in  husbandry,  or  certain  speeile 
trades,  for  the  promotion  of  honesi  indiutiyf 
426. 

8.  What  are  the  second  species  ef  servants 
caUed?  426. 

9.  Who  are  compellable  by  iifo  SusHees  to  take 
the  children  of  poor  persons  as  apprentices  f  42& 

10.  What  are  the  third  species  of  mtmhU, 
and  for  what  term  are  they  hired  ?  426. 

11.  How  are  they  regulated?  427. 

12.  What  is  the  fourth  species  of  servanU,  be- 
ing rather  in  a  superior,  or  ministerial,  capa- 
city? 427. 

18.  What  does  a  person  gain  by  service  fvr  a 
year,  or  appretuicesk^  under  indentures  f  427. 

14.  What  does  a  person  gain  by  serving  sesm 
years  as  apprentice  to  a  trade  ?  427. 

16.  Are  a^«n(»eetA9Xff  requisite  for  every  trade 
and  for  trading  everywhere  ?  428. 

16.  Is  an  actual  apprenticeship  to  a  trade  for 
seven  years  neoeesary  to  entitle  a  persM  to  exer- 
cise that  trade  ?  428. 

17.  May  a  master,  or  master's  wife,  eorreot  his 
apprentice  or  his  servant  f  428. 

18.  What  if  a  «ervaii<  assault  his  iMtler  or  hie 
master's  wife  f  428. 

19.  What  may  a  master  do  towards  others  oa 
behalf  of  his  servant  f  429.      * 

20.  .What  does  the  Uw  call  maimtenaneef  429. 

21.  What  may  a  servant  do  towurds  others  oo 
behalf  of  his  master?  429,  480. 

22.  In  what  case  is  the  matter  answerable  for 
the  act  of  the  servant  f  429,  480. 

CHAP.  Xy.— (y  Husband  and  W^ 

1.  What  is  the  second  jM^tvote  eeonoasieal  nU- 
tion  of  persons  f  488. 

2.  In  what  light  does  the  law  consider  mp- 
fiagef  488. 
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9.  When  does  the  law  allow  the  maniagt  eon- 
tract  to  be  good  and  valid  ?  488. 

4.  Of  what  two  sorta  are  the  disabilities  to 
contract  marriage  f  484. 

6.  How  d^  eanomcal  impedimenU  affect  a  mar- 
riage f  434. 

6.  What  are  the  disabilities  of  this  nature  7 
484. 

7.  What  does  the  sUtnte  82  Hen.  YIL  o.  88 
declare  as  to  marriages  f  485. 

8.  How  do  doU  disabiliiiet  affect  a  marriage  f 
486. 

9.  What  is  the  first  of  these  legal  dieabiUtieMf 
486. 

10.  What  18  the  second?  436. 

11.  What  is  the  third  7  487. 

12.  To  what  penalty  is  that  clergyman  liable 
who  marries  a  couple  either  without  publication 
of  hanne  or  without  a  Ueetuef  437. 

13.  To  what  penalty  is  he  liable,  by  statute 
4  &  5  Ph.  and  M.  o.  8,  who  marries  a  femalo 
under  the  age  o£  sixteen  years  without  consent 
of  hBrparente  or  guardiantf  487. 

14.  What  marriaget  without  consent  are  void 
by  statute  26  Geo.  II.  o.  887  437,  438. 

15.  What  is  the  fourth  legal  incapacity  to 
contract  marriage ;  and  what  has  the  statute  15 
Geo.  II.  e.  30  provided  as  to  this  incapacity  7 
488,489. 

16.  How  must  a  marriage  be  celebrated  to 
make  it  valid  7  489,  440. 

17.  In  what  two  ways  may  marriagea  be  dis* 
solved?  440. 

18.  What  are  the  two  kinds  of  divorce  f  440. 

19.  For  what  cause  must  the  first  kind  of  di- 
vorce be  7  440. 

20.  For  what  cause  must  the  second  kind  of 
divorce  hbl  440,441. 

21.  In  case  of  divorce  a  mensa  et  thoro,  what 
does  the  law  allow  to  the  tn/ef  441. 

22.  What  is  the  writ  de  eetoverOa  habenditf 
441. 

28.  But  in  what  case  does  the  law  allow  no 
aUmongf  442. 

24.  What  are  the  legal  consequences  of  mar- 
riage f  442. 

26.  For  what  debU  of  the  wife  is  the  hueband 
liable?  442,448. 

26.  Is  there  not  one  ease  where  the  w^e  shall 
sue  and  be  sued  as  9k  feme  eolef  448. 

27.  Is  there  not  one  case  where  a  w\fe^  by  sta- 
tute 8  Hen.  YII.  o.  2,  can  be  evidence  against 
her  htubandf  448. 

28.  What  is  the  only  deed  a  wife  can  execute  ? 
444. 

29.  What  restraint  may  a  husband  lay  upon 
his  wife  in  case  of  gross  misbehaviour  7  444, 
446. 

CHAP.  XVI.— 0/  Parent  and  ChUd, 

1.  What  is  the  third  and  most  universal  pri- 
pate  economical  relation  of  persons  f  446. 

2.  Of  what  two  sorts  are  children  f  446. 
8.  Who  is  a  legitimate  child  f  446. 

4.  What  are  the  three  legal  duties  of  parents 
to  legitimate  children  f  446. 

6.  In  whaft  case  may  the  churchwardens  and 
overseers  of  the  parish  seize  the  parentis  rents, 
goods,  and  chattels  and  dispose  of  them  towards 
the  child's  maintenance  9  448 


6.  In  what  case  shaU  a  second  husband  be 
charged  to  maintain  his  wife's  child  by  her  firsu 
husband  f  448. 

7.  But  in  what  case  is  a  parent  not  bound  to 
provide  a  maintenance  for  his  issue  t  449. 

8.  What  is  the  penalty  on  ^parenfs  refusing 
to  provide  a  maintenance  for  such  of  his  children 
as  the  law  puts  upon  him  to  maintain  7  449. 

9.  What  is  enacted  if  a  Popish  or  Jewish  pa- 
rent shall  refuse  to  allow  his  Protestant  ehUd  a 
Mting  maintenaneef  449. 

10.  What  is  the  law  as  to  disinheriting  children 
hywiUf  449,  450. 

11.  What  may  a  parent  do  for  a  ehUd^  as  its 
protector f  towards  others  7  460. 

12.  In  what  one  case  does  the  law  interfere 
between  a  parent  and  his  child  in  regard  to  edu- 
cation f  461. 

13.  From  what  is  the  power  of  parents  over 
their  eAiZ<;&*€R  derived  7  452. 

14.  What  power  do  our  laws  give  tk parent -OYtr 
his  child  t  452,  453. 

15.  When  does  that  power  cease  ?  468 

16.  Whence  do  the  duties  of  children  to  their 
parents  arise  7  453. 

17.  What  are  those  duties?  468,  464. 

18.  Do  these  duties  cease,  upon  any  misbe- 
haviour of  the  parent  f  464. 

19.  Who  is  a  bastard  f  464. 

20.  Why  is  our  law  on  this  head  superior  to 
the  Roman  7  466. 

21.  What  is  a  writ  de  ventre  inspidendo ;  and 
by  whom  and  when  may  it  be  sued  out  7  466. 

22.  If  a  man  dies,  and  his  widow  marries  again 
so  soon  that,  by  the  course  of  nature,  the  ehUd 
of  which  she  shall  be  delivered  might  have  been 
begotten  by  either  httsband^  which  cshall  be  the 
child's  father  f  467. 

23.  In  what  cases  may  children  bom  during 
wedlock  be  bastards  f  457. 

24.  What  is  the  duty  of  ^orente  to  their  bastard 
children  f  458. 

26.  What  is  the  method  in  which  the  English 
law  provides  maintenance  for  bastards  t  458. 

26.  What  are  the  rights  of  a  bastard  f  469. 

27.  What  is  the  principal  incapacity  of  « 
bastard  f  469.    . 

28.  How  may  a  bastard  be  made  legitimate  f  469. 

CHAP.  XVII.— 0/  Guardian  and  Ward, 

1.  WHAt  is  the  fourth  private  economical  relO' 
tion  of  persons  f  460. 

2.  What  is  the  first  species  of  guardian  /  and 
who  is  that  guardian  t  461. 

8.  If  the  father  assign  no  guardian  to  his 
daughter  under  the  age  of  sixteen  years,  who 
shall  be  her  guardian  f  461. 

4.  What  and  who  is  the  second  species  of 
guardian?  461. 

6.  What  is  tfie  third  species  of  guardian; 
when  does  it  take  place ;  upon  whom  does  that 
guardianship  devolve  till  the  minor  is  presumed 
to  have  sufficient  discretion  to  choose  his  own 
guardian ;  and  at  what  age  does  that  presump- 
tion take  place  7  461,.  462. 

6.  What  is  the  fourth* species  of  guardian; 
how  may  it  be  appointed ;  and  who  may  accept 
the  appointment  7  462. 

7.  What  are  the  power  and  reciprocal  duty  :t 
a  guardian  and  wardf  462. 
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8.  What  is  the  guardian  bound  to  do  when  the 
nard  comes  of  age  ?  463. 

9.  Under  whose  control  are  ffiutrdiatu  f  468. 

10.  What  are  the  different  ages  at  which  male 
hnd /enuUe  are  competent  to  different  purposes? 
463. 

11.  On  what  day  is  the  full  ciffe  of  male  and 
female  completed  ?  463. 

12.  How  can  an  ir^ant  be  sued?  464. 
18.  How  can  he  sue  7  464. 

14.  At  what  age  may  an  in/ant  be  cajntaU^ 
punished  f  464. 

16.'  What  if  an  infani  neglect  to  demand  his 
right?  465. 

16.  What  estates  may  an  infant  aliene?  466. 

17.  What  legal  act  may  an  infant  do  ?  465. 

18.  How  may  an  infant  purchase  lands  ?  466. 

19.  What  deed  can  an  infant  make  which  is 
not  afterwards  voidable  ?  466. 

20.  How  may  an  infant  bind  himself  by  ccn- 
iractf  466. 

CHAP.  XVIIL— 0/  Corpwrationf. 

1.  What  are  bodies  politie^  bodies  corporate,  or 
corporations;  .and  for  what  purpose  are  they 
constituted?  467. 

2.  What  is  the  first  diyision  of  corporations  f 
469. 

8.  How  are  these  incorporations  again  divided? 
470. 

4.  Of.  what  two  sorts  are  lay  corporations  f 
470. 

5.  What  is  absolutely  necessary  to  the  erec- 
tion of  a  corporation  f  472. 

6.  In  what  sort  of  corporations  is  the  king^s 
implied  consent  to  be  found  ?  472. 

7.  What  are  the  two  methods  by  which  the 
kinff*s  consent  is  given  ?  478. 

8.  What  is  necessary  to  the.  very  being  of  a 
corporation  f  476. 

9.  What  are  the  five  powers  incident  to  all 
corporations  f  476,  476. 

10.  What  are  those  privileges  and  disabilities 
that  attend  aggregate  corporations  and  are  not 
applicable  to  such  as  are  sole  f  476,  477. 

11.  May  either  kind  of  corporaitotiisAi^  goods 
and  chattels  for  the  benefit  of  themselves  and 
their  successors  ?  477. 


12.  Who  have  the  right  to  give  laws  to  eeeU 
siasticeU  9aid  eleemosynary  foundations?  477. 

18.  What  acts  can  aggregate  eorpcratumSf  that 
have  by  their  constitution  a  head,  do  donng  tht 
vacancy  of  the  headship  f  478. 

14.  In  aggregate  corporations  what  determineA 
the  act  of  the  whole  body  ;  and  what  is  enaeud 
by  sUtute  88  Hen.  YIII.  c.  27  as  to  any  private 
statutes  made  hy  founders  of  corporations  in  dero- 
gation of  the  common  law  in  this  particular? 
478. 

15.  How  do  the  statutes  of  mortwtain  effect 
corporations  f  479. 

16.  What  is  the  general  duty  of  eorporaOoiuf 
480. 

17.  How  is  this  duty  enforced  ?  480. 

18.  Who  is  the  visitor  of  ecclesiastical  csrpo- 
rations  f  480. 

19.  Who  is  the  visitor  of  lay  corporations  f 
480. 

20.  What  does  the  law  mean  by  the  distinction 
of  fundatio  incipiens  and  fundatio  perficiens;  and 
why  is  the  king  the  visitor  of  all  lay  deil  corpo- 
rations, and  the  endover  the  visitor  of  all  (ay 
eleemosynary  ones  ?  481. 

21.  Where  shall  the  king  exercise  this  his  ju- 
risdiction? 481. 

22.  May  there  not  be  another  visitor  of  lay 
eleemosynary  corporations  than  i\i»  founder?  482. 

23.  What  has  been  long  held  as  to  the  visUatiM 
of  hospitals  f  spiritual  and  lay;  what  does  the  sta- 
tute 14  £liz.  c.  5  direct  on  the  subject ;  and  bj 
whom  are  all  the  hospitals  founded  by  the  statute 
89  Elis.  c.  6  to  be  visited?  482. 

24.  Are  colleges  lay  or  ecdesiaslkal  corpora' 
tionsf  488. 

25.  To  whom  do  the  lands  and  tenements  of  a 
corporation  revert  upon  its  dissolution  ?  484. 

26.  What  becomes  of  the  corporation's  debts 
upon  its  dissolution  ?  484. 

27.  By  what  four  methods  may  a  corporstm 
be  dissolved  ?  485. 

28.  What  is  an  iirformtUion  m  nature  of  a  writ  of 
quo  warranto;  and  when  may  it  be  brought? 
486. 

29.  What  is  enacted  as  to  iite  franchises  of  the 
city  of  London  f  485. 

80.  What  is  provided  against  the  dissolutioa 
of  corporations?  485. 


BOOK  II.-OF  THE  RIGHTS  OF  THINGS. 


CHAP.  I.— 0/  Property  in  General, 

1.  What  do  the  writers  on  natural  law  style 
those  rights  which  a  man  may  acquire  in  and  to 
such  external  things  as  are  uncoiinected  with 
his  person?  1. 

2.  In  what  has  all  dominion  over  external 
things  its  original  ?  2. 

8.  In  those  times  when  all  things  were  in  com- 
mon among  men,  what  first  gave  to  one  man  a 
transient  property  in  the  use  of  a  thing  ?  3. 

4.  What  circumstances  must  soon  have  pointed 
out  the  necessity  of  appropriating  to  individuals 
not  the  immediate  us%  only,  but  the  substance,  of 
the  thing  to  be  used ;  and  how  must  that  pro- 
perty have  been  originally  acquired  ?  4-9. 

5.  What  was  the  origin  of  conveyances,  wills, 
htirahips,  and  escheats  ?  9-18. 
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6.  But  are  there  not  some  few  things  which 
are  capable  only  of  a  transient  usufmctory  pro- 
perty, and  which  must  therefore  still  remain  is 
common?  14. 

7.  And  are  there  not  other  things  in  which  t 
permanent  property  may  subsist,  and  which  yet 
would  be  frequently  found  without  a  proprietor 
had  not  the  law  provided  a  remedy  for  (his  xa* 
convenience?  14,  15. 

CHAP.  U.-— Of  Real  Property;  and,  first,  of  Cor- 
poreal hereditaments. 

1.  What  are  the  oly'ects  of  dominion  or  pro- 
perty, as  contradistinguished  from  what  ?  16. 

2.  Into  what  two  kinds  are  things,  by  the  k» 
of  England,  distributed?  16. 

3.  What  is  the  commentator's  definition  of  the 
first  kind  of  things?  16. 
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4.  What  of  the  second?  16. 

5.  Of  what  three  sorts  or  kinds  are  thinffB  real 
osaally  said  to  consist?  16. 

6.  What  is  a  tenement  in  law  ?  17. 

7.  How  does  Sir  Bdward  Coke  define  a  here- 
lUtamentf  17. 

8.  Does  either  of  these  kinds  of  things  real  in- 
«dude  the  other  ?  17. 

9.  Of  what  two  kinds  are  hereditammti ;  and 
of  what  do  each  of  those  kinds  consist?  17. 

10.  Under  what  general  denomination  may  all 
corporeal  keredUammte  be  comprehended  ?  17. 

11.  If  I  convey  the  land,  doth  the  ttrueture 
apon  it  pass  with  it  ?  18. 

12.  How  is  water  considered  in  law ;  and  by 
what  description  most  an  action  be  brought  to 
recoTer  it  ?  18. 

18.  What  extent  hath  tatul,  in  its  legal  signi- 
fication, upwards  and  downwards  ?  18. 

14.  What  passes  in  law  by  a  grant  of  water  ^ 
19. 

CHAP.  HI,— Of  Incorporeal  HereditamenU. 

1.  What  is  an  incorporeal  hereditament  f  20. 

2.  Of  what  ten  sorts  do  incorporeal  hereditc^ 
ments  principally  consist?  21. 

8.  What  is  an  advoweon  7  21. 
4.  What  is  the  difference  between  an  advowaon 
appendant  and  an  advowton  in  groea  f  22. 
6.  What  is  an  adTOwson  preaentative  t  22. 

6.  What  is  an  advowson  collativef  22. 

7.  What  is  an  advowson  donative  f  23. 

8.  What  are  Otketf  whether  predial,  mixed,  or 
pereonalf  24. 

9.  To  whom  are  they  due  ?  28. 

10.  By  what  two  means  may  lands  be  dis- 
charged from  the  payment  of  tithes  f  28. 

1 1.  What  is  a  real  composition  /  and  by  what 
means  has  it  grown  into  desuetude  ?  28,  29. 

12.  What  is  a  modue  decimandi,  or  modiu  only, 
as  it  is  called?  29. 

18.  What  six  rules  must  be  observed  to  make 
the  modue  good  and  sufficient  ?  80. 

14.  What  is  a  ranJkmo(/(»?  80. 

15.  What  is  a  prescription  de  nan  dedmendo  f 
31. 

16.  Who  are  personally  entitled  to  the  pri- 
vilege of  being  discharged  from  the  payment  of 
tithes  f  81. 

17.  From  what  original  have  sprung  all  the 
lands  which,  being  in  lay  hands,  do  at  present 
claim  to  be  tithe-free  f  82. 

18.  What  is  right  of  common  f  82. 

19.  Of  what  four  sorts  does  common  chiefly 
consist?  82. 

20.  What  is  common  of  pasture;  and  of  what 
four  species  does  it  consist  ?  82. 

21.  What  is  common  appendant  f  88. 

22.  What  is  common  aj)purtenant  f  88. 

23.  What  is  common  because  of  vicinage  t  88. 
2^4.  What  is  common  in  gross  f  84. 

25.  What  is  called  a  lord  of  a  manor's  ap-^ 
vrovingf  84. 

26.  What  is  common  of  piscary  f  84. 

27.  What  is  common  of  turbary  f  34. 

28.  What  is  common  of  estovers  or  botes  f 
15. 

29.  What  is  right  of  way;  and  on  what  three 
reasons  may  it  be  grounded  ?  85,  86. 

30.  Upon  what  principle  of  law,  when  a  man 


grants  me  a  piece  of  ground  in  fhe  middle  »f 
his  field,  does  he  at  the  same  time  tacitly  and 
impliedly  give  me  a  way  to  come  at  it  ?  86. 
81.  What  are  o>*CM^  86. 

32.  What  are  dignities  f  87. 

33.  Yf hski  SkTQ  franchises  or  liberties  f  87. 

84.  Wherein  do  a  forest,  a  ehace,  and  a  park 
differ?  38. 

85.  What  is  ^free  warren  f  88,  89. 

86.  How  comes  it  to  pass  that  a  man  and  his 
heirs  have  sometimes /ree  warren  over  another's 
ground?  89. 

37.  What  is  a  free  fishery  ;  and  by  what  was 
the  making  grants  of  such  a  franchise  prohibited  t 
89. 

38.  Wherein  does  a  free  fishery  differ  from  a 
severud  one  and  a  common  of  piscary  t  39,  40. 

89.  YfhsA  s^BCorodiesf  40. 

40.  What  is  an  annuity ;  and  wherein  does  it 
differ  from  a  rent  charge  f  40. 

41.  What  are  r«nte;  41. 

42.  What  are  the  four  requisites  to  a  rent  *  41. 
48.  What  are  the  three  manner  of  rentk  ai 

common  law  ?  41. 

44.  What  is  rent-service  f  42. 

45.  yfhui  IB  rent-charge  f  42. 

46.  Whatisrcn^«cA:^  42. 

47.  What  are  rents  of  assize  f  42. 

48.  What  are  chief-rents  f  42. 

49.  yfh&t  ire  quit-rents  f  42. 

50.  What  were  anciently  called  while-rent^  or 
blanchfarms,  reditus  albi,  in  contradistinction  lo 
reditus  nigri  or  black-mail  f  42. 

51.  Yihskt  is  rack-rent  f  43. 

52.  What  is  a /e«-/c/rm  rentf  48. 

53.  Where  and  when  is  rent  regularly  due  and 
payable?  43. 

CHAP.  IV.— 0/  the  Feodal  System. 

1.  Whence  is  the  origin  of  the  constitution 
of  feuds  f  45. 

2.  What  were /<JMd^;  45. 

8.  Upon  what  condition  were  they  held ;  and 
what  was  the  nature  of  the  feodal  constitution  ? 
46. 

4.  At  about  what  time  was  the  feodal  polity 
received  in  England  ?  48. 

5.  Into  what  historical  mistake  have  many 
writers  been  led  by  not  understanding  the  feodal 
acceptation  of  the  word  conquest  f  48. 

6.  Upon  the  introduction  of  the  feodal  system 
into  England,  what  became  the  ftmdamental 
maxim  and  necessary  principle  of  our  English 
tenures?  51. 

7.  How  was  the  feodal  system  affected  by  king 
Henry  I.'s  charter?  52. 

8.  How  by  that  of  king  John,  confirmed  by 
his  son  Hen.  III.  ?  52. 

9.  What  were  the  grantor  and  grantee  of  a 
feud  respectively  called  ?  53. 

10.  What  was  the  ceremony  of  granting  a 
feudf  58. 

11.  What  were  the  oaths  of  fealty  and  homage  f 
53,  54. 

12.  What  was  the  twofold  nature  of  the  feud- 
atory's service  or  suit  f  54. 

13.  Why  were  the  feudatories  distinguished 
by  the  appellation  of  pares  curtis  or  curice  f  54. 

14.  Jlow  yrere feuds  hereditary?  55,  56. 

15.  Why  could  neither  the  lord  nor  the  vassal 
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mLe^e  their  estates  without  the  consent  of  each 
other?  67. 

16.  Whence  cB.me/eodal  tenures  to  be  diyided 
into  feodal  propria  et  impropria ;  and  what  was 
the  difference  between  auch  feucUf  57,  68. 

CHAP.  V.  Of  the  Ancient  English  Tenures, 

1.  Wht  are  the  words  tenement^  tenant^  and 
tenure  so  uniyersally  applied  in  speaking  of  all 
the  real  property  of  the  kingdom  ?  69. 

2.  Who  is  the  lord  paramount  of  England? 
6fl. 

8.  Who  were  called  tenants  paravaUf  60. 

4.  Who  were  called  tenants  in  eapite  f  60. 

5.  Of  what  two  kinds,  in  respect  of  their 
quality,  were  the  services  that  were  due  on  ac- 
count of  the  four  principal  species  of  lay  tenure, 
to  which  all  other  tenures  that  subsisted  among 
our  ancestors  may  be  reduced  ?  60. 

6.  Of  what  two  kinds  were  they  in  respect  of 
their  quantity  and  the  time  of  exacting  them  ? 
60. 

7.  What  were yrw  services?  60. 

8.  What  were  base  services?  61. 

9.  What  were  the  certain  services?  61. 

10.  What  were  the  uncertain  services  ?  61. 

11.  What,  according  to  Bracton,  were  these 
four  principal  species  of  lay-tmure,  to  which  all 
other  tenures  that  subsisted  among  our  ancestors 
may  be  reduced  ?  61,  62. 

12.  What  constituted  a  tenure  by  knight-serviee, 
and  what  was  the  service  t  62. 

18.  What  was  this  tenant's  reditus,  his  rent  or 
service,  for  the  land  he  claimed  to  hold  ?  62. 

14.  What  were  the  seven  fhiits  and  conse- 
quences inseparably  incident  to  this  tenure  f  63. 

16.  What  were  the  three  principal  aids  which 
were  taken  by  the  lord  of  this  tenant  f  68. 

16.  What  did  king  John's  magna  carta  ordain 
astoouif^  64. 

17.  What  did  the  statute  called  eonfirmatio 
ehartarum  ordain  as  to  aids  9  64. 

18.  What  did  the  statuU  of  Westminster  fix  as 
t^aidsf  66. 

19.  What  was  relief,  and  -  how  was  it  com- 
pounded for?  66,  66. 

20.  What  was />nfn«r«nKn^  66. 

21.  What  was  wardsh^f  67. 

22.  What  was  livery  or  ousterUmain  f  68. 
28.  What  was  an  inquisitio  post  mortem  f  68. 
24.  Who  was  compelled  to  receive  the  order 

of  knighthood  or  to  pay  a  fine  to  the  king  t  69. 

26.  What  was  the  right  of  marriage  (marita- 
giumy  as  contradistinguished  from  matrimonium)  f 

26.  What  yiete  fines  i^Mn  alienation  f  71. 

27.  What  was  an  attornment  f  72. 

28.  What  was  escheat  f  72. 

29.  What  was  the  tenure  by  grand  seryeaniy, 
per  magnum  servitium  f  78. 

80.  What  was  tenure  by  comagef  74. 

81.  What  was  tenure  by  scutage,  or  escuage, ' 
servitium  scutif  74. 

82.  What  did  magna  carta  declare  as  to  scutage  f 
74. 

88.  By  what  means  were  all  the  advantages 
nf  the  feodal  constitution  destroyed  ?  75. 

84.  To  whom  do  we  owe  the  plan  for  the  abo- 
Mtion  of  the  feodal  syyteni?  76,  77. 

86.  What  actually  gave  it  its  death-blow  ?  77. 
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CHAP.  YL—Of  the  Modem  English  Tenures, 

1 .  What,  in  its  most  general  and  extensive  sig^ 
nification,  is  socage,  to  which  all  tenures,  except 
frankalmoign,  grand  serfeanty,  and  copyhold,  wert 
reduced  upon  the  abolition  of  the  feodal  system? 
78,  79. 

2,  Of  what  two  sorts  is  socage  f  79. 

8.  What  is  the  etymology  of  the  word  ?  80, 81. 

4.  Doesyree  and  common  socage  tenure  remaia 
in  any  part  of  England  to  this  day;  and  what 
people's  liberty  does  that  remnant  prove  socage 
to  have  been?  81. 

6.  Since  the  certainty  of  its  services  is  the 
grand  criterion  of  socage,  what  will  this  species 
of  tenure  include  f  81. 

6.  yfYisXispetU-serjeantyf  82. 

7.  What  is  tenure  in  burgage  f  82. 

8.  What  is  the  custom  of  borough-EngUskf 
88. 

9.  What  are  the  four  distinguishing  properties 
of  tenure  in  gavelkind  f  84. 

10.  In  what  points  does  tenure  in  free  sseagi 
partake  of  the  feodal  nature  ?  86-89. 

11.  But  wherein  did  the  socage  and  the/ewU 
tenures  widely  differ  as  to  servieef  relief,  wardsh^, 
and  marriage  f  86-89. 

12.  When  was  the/<w^a/  tenure  abolished  asd 
sunk  into  the  socage  f  89. 

18.  What  species  of  our  modem  tenures  hu 
arisen  from  pure  viUenage  f  90. 

14.  What  is  a  manor  f  90. 

15.  What  was  the  difference  between  ftooit-tad 
%nd  folk-land  f  90. 

16.  What  is  a  court-baron;  and  what  happeni 
if  the  number  of  suitors  should  not  be  sufficient 
to  make  a  fury  of  two  f  90,  91. 

17.  What  is  an  honour  f  91. 

18.  What  did  the  82d  chapter  of  magna  carta, 
9  Hen.  III.,  and  the  statute  of  Westrnmster,  de- 
clare as  to  all  sales  or  feoffments  of  land;  anii 
what  is  now  therefore  essential  to  a  manor  f  91, 
92. 

19.  What  were ;nire  villeins;  and  of  what  two 
classes?  92-94. 

20.  WhatwasftfMiftff  94. 

21.  In  case  of  a  marriage  between  tkfnemen 
and  a  neife,  or  a  villein  and  a  freewoman,  wen 
the  issue  yre«  or  villein  f  94. 

22.  WhycouldnotabaatardbebomanZUif 
94. 

28.  In  what  cases  had  the  villein  remedy  st 
law  against  the  lordf  94. 

24.  How  might  a  villein  be  enfranchised?  9i 

25.  What  was  implied  manumission  /  94,  95. 

26.  How  came'  vUleuis  to  be  called  tenants  hy 
copy  of  court^oU  f  96. 

27.  How  did  viUenage  decline  and  All?  96^ 
96. 

28.  From  what  has  been  premised,  what  two 
indispensable  principles  of  copyhold  tenure  may 
we  collect  ?  97. 

29.  In  what  degree  have  the  customs  of  sm- 
nors  superseded  the  will  of  the  lordf  97. 

80.  What  four  fruits  and  appendages  bss  s 
copyhold  tenure,  whether  of  inheritance  or  for 
life,  in  common  with/r«  tenures  f  97. 

81.  What  three  besides  has  a  copyhold f  97. 

82.  What  is  a  Amo<;  97. 

83.  What  is  wardship  in  copyhold  estates  f  98. 

84.  What  UTe  fines;  and  what  has  the  Isw  do- 
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elared  to  be  the  ultimatum  of  their  amount? 

35.  What  was  privileged  vilUnage  or  villdn  <€• 
cagef  99. 

86.  What  species  of  our  modem  tenures  has 
arisen  from  this  ancient  one  ?  99. 

87.  Of  what  does  ancient  demesne  consist  f  99. 

88.  What  immunities  haye  tenures  of  ancient 
demesne  f  and  in  what  do  lands  holden  by  this 
tenure  differ  from  common  copyholds  f  99-101. 

89.  To  what  two  species  are  all  lay  tenures 
now  in  effect  reduced?  101. 

40.  What  is  that  tenure  of  a  spiritual  nature 
which  was  reserved  by  the  statute  of  Charles  II.  ? 
101. 

41.  To  what  services  only  are  the  holders  of 
lands  under  this  taiure  liable  ?  101,  102. 

42.  Wherein  did  this  tenure  materially  differ 
f^om  what  was  called  tenure  by  divine  service  /  102. 

48.  Can  lands  be  giyen  to  be  held  by  this 
tenure  now  ?  102. 

CHAP.  VII.— 0/  Freehold  Estates  of  Inheritance, 

1.  What  does  an  estate  in  lands,  tenements, 
and  hereditaments  signify  ?  108. 

2.  To  ascertain  this  signification  with  proper 
accuracy,  in  what  threefold  Tiew  may  estates  be 
considered?  108. 

8.  What  is  the  primary  division  of  estates  with 
regard  to  their  quantity  of  interest  ?  104. 

4.  How  does  the  commentator  define  an  estate 
of  freehold  f  104. 

6.  What  is  the  twofold  nature  of  estates  of 
freehold  (thus  understood)  ?  104. 

6.  Into  what  two  species  are  estates  of  freehold 
of  the  former  nature  again  divided  ?  104. 

7.  Who  is  tenant  in  fee  simple  or  tenant  in  fee  f 
104. 

8.  What,  and  in  contradistinction  to  what,  is 
the  true  meaning  of  the  word/«e^  104,  I95. 

9.  By  what  words  do  we,  in  the  most  solemn 
acts  of  law,  express  the  highest  estate  that  any 
flubject  can  have  ?  105. 

10.  In  contradistinction  to  what  has  the  word 
fee  the  ac^unot  of  eimple  annexed  to  it  ?  106. 

11.  Of  what  species  of  hereditaments  can  a 
man  not  be  said  to  be  seised  m  ais  dkmbsnb 
aeoffeef  106,  107. 

12.  What  word  is  necessary,  in  the  grant  or 
donation,  in  order  to  make  a/es  or  inheritance  f 
107,  108. 

13.  But  by  what  five  exceptions  is  this  rule 
now  softened  ?  108,  109. 

14.  Into  what  two  sorts  may  we  divide  limited 
feesf  109. 

15.  What  is  a  base  or  qualified  fee  f  109. 

16.  What  was  a  conditional  fee  at  the  common 
law?  110. 

17.  What  did  our  ancestors  hold  with  regard 
to  the  condition  annexed  to  such  a/e«?  110,  111. 

18.  But  what  if  the  tenant  did  not  in  fact 
aliene  the  land,  and  if  then  both  the  tenant  and 
the  istue  died?  111. 

19.  What  did  the  statute  of  Westminster  the 
second  (commonly  called  the  statute  de  donis  con- 
ditionahbits)  enact  as  to  conditional  fees  7  112. 

20.  Whence  is  the  origin  of  fee-tail  and  rever- 
sionf  112. 

21.  What  things  may,  and  what  may  not,  be 
entailed  under  the  statute  de  donis  ?  118. 


22.  What  is  the  first  division  of  the  seveiJ 
species  of  estates  teulf  113. 
28.  What  is  taU  general  f  113. 

24.  What  is  tail  special  f  113,  114. 

25.  By  what  distinction  are  estates  in  genera^ 
and  special  tail  further  diversified?  114. 

26.  What  word  is  necessary  to  make  tk  fee-tail  t 
114,  115. 

27«  Is  there  not  another  species  of  entailed  es' 
tateSf  now  grown  out  of  use,  but  still  capable  of 
subsisting  in  law  ?  115. 

28.  What  is  this  defined  to  be  ?  115 

29.  What  are  the  four  incidenU  to  a  tenancy  in 
tail  under  the  statute  of  Westminster  the  second  f 
116.  116. 

80.  What  and  when  was  declared  the  first  suf- 
ficient bar  of  an  estate  tailf  116,  117. 

81.  Can  an  estate  tail  be  forfeited  to  the  king 
upon  any  conviction  of  high  treason?  117,  118. 

82.  Do  leases  made  by  tenants  in  tail  bind  the 
issue  in  tail  f  118. 

83.  What  construction  was  put  upon  the  bia- 
tute  of  Jin«  by  the  sUtute  82  Hen.  VIII.  c.  86  ? 
118. 

84.  What  exceptions  were  made  by  this  sta- 
tute as  to^S^M,  and  by  the  statute  34  &  85  Heu. 
VIII.  0.  20  as  to  common  recoveries  f  118,  119. 

85.  Of  what  debts  are  estates  tail  liable  to 
the  payment?  119. 

86.  What  appointment  of  lands  entailed  by 
tenant  in  tail  is  good  without  fine  or  recovery  f 
119. 

87.  What  difference  is  there,  then,  between  the 
present  estates  tail  and  the  old  conditional  fees 
after  the  condition  was  performed?  119. 

CHAP.  VIII.— 0/  Freeholds  not  of  Inheniance. 

1.  Or  what  two  species  are  such  estates  ol 
freehold  as  are  not  of  inheritance,  but  for  l\fe  only  ? 

120. 

2.  In  what  two  ways  may  an  estate  of  the  first 
species  be  created?  120,  121. 

8.  What  is  a  tenant -/nir  auter  vief  120. 

4.  Against  whom  (with  what  exception)  does 
the  law  say  that  all  grants  are  to  be  taken  most 
strongly?  121. 

6.  Are  there  not  some  ettaies  for  l^e  which 
may  determine  before  the  Jtfe  expires  ?  121. 

6.  Why,  in  conveyances,  is  the  grant  usually 
made  '*  fpr  the  term  of  a  man's  natural  life"  ? 
121. 

7.  What  are  the  two  principal  incidents  to  all 
estates  for  Ufef  122. 

&  What  are  «m620m«itof  122. 

9.  Who  iASkcestuy  que  vief  128. 

10.  When  is  a  tenant  for  Ufe  not  entitled  to 
emblemenUf  128. 

11.  Are  the  advan^ges  of  emblements  extended 
to  the  parochial  clergy  ?  128. 

12.  What  incidents  have  under-tenants  or  lAsees 
of  estates  for  life  above  thehr  lessors  f  123.  124. 

18.  What  is  the  estate  for  life  (of  the  second 
species  of  such  estates)  of  a  tenant  in  tail  after pos^ 
sibUity  of  issue  extinct  7  124. 

14.  By  what  only  is  a  possibility  of  issue  ex- 
tinct in  law  ?  125. 

15.  Wherein  does  this  estate  partake  both  of  an 
estate-tail  and  an  estate  for  Ufef  125,  126. 

16.  What  is  a  tenancy  by  the  curtesy  of  Ung- 
landf  126. 
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17.  What  four  requisites  are  necessary  to 
make  a  tenancy  by  the  curtesy?  127. 

i8.  What  does  the  husband  become  by  the 
birth  of  the  child;  and  what  is  he  not  till  the 
death  of  the  vn/ef  127,  128. 

19.  What  is  a  tenancy  in  dower  f  129. 

20.  Who  may  and  may  not  be  endowed  f  130. 

21.  What  crimes  of  the  husband  bar  the  w\fe^s 
dower  f  180,  181. 

22.  Of  what  may  and  may  not  a  vn/e  be  en- 
dowed f  181. 

28.  l/pon  what  principle  are  all  endowments 
made?  181. 

24.  How  long  must  the  husband  be  seised  of 
land  in  order  to  entitle  the  tndow  to  dower  f  132. 

26.  What  is  usually  called  the  widow's  free- 
benchf  182. 

26.  What  are  the  four  species  of  dower  now 
subsisting?  182,  188. 

27.  Of  what  part  of  his  lands  might  a  hus- 
band endow  his  unfe  ad  ostium  eceUsite  f  183-185. 

28.  What  is  now  the  only  usual  species  of  en- 
dowment f  185. 

29.  What  is  called  the  vidot^s  quaranHnef 
185. 

80.  What  is  a  lorii  of  admeasurement  of  dower  f 
186. 

31.  How  may  dower  be  barred  or  preTented? 
186,  137. 

82.  How  is  a  jointure  defined  by  Sir  Edward 
Coke?  137. 

83.  What  did  the  statute  of  uses  proTide  as  to 
barring  a  vn/e  of  dower  f  187,  188. 

84.  What  four  requisites  must  be  punctually 
obseryed  to  make  a  jointure  good?  188. 

85.  What  if  the  jointure  be  made  to  the  w\fe 
after  marriage  ?  188. 

86.  What  if  the  jointress  be  evicted  of  her 
jointure  on  account  of  its  being  made  on  a  bad 
title?  188. 

87.  What  are  the  comparatiye  advantages  of 
situation  between  tenant  in  dower  9Sid  jointresses  f 
188,  189. 

CHAP.  IX.— 0/  £staUs  less  than  Freehold, 

1.  What  are  the  three  sorts  of  estates  less  than 
Jreeholdf  140. 

2.  What  is  an  estate  for  years  f  140. 
8.  What  is  a  month  in  law  ?  141. 

4.  What  is  a  lease  for  a  twelvemonth  f  141. 

5.  How  many  hours  does  the  law  reckon  in 
the  space  of  a  day  ?  141. 

6.  How  might  a  lessee  estats  be  defeated  by  the 
ancient  law?  142. 

7.  What  is  an  indispensable  requisite  to  an 
estate  for  years  f  143. 

8.  Why  cannot  a  lease  for  l^fe  commence  m 
futurOy  though  a  lease  for  years  may?  148,  144. 

9.  What  right  has  a  tenant  for  years  in  the  tene- 
ment f  144. 

10.  Of  what  is  he  possessed  when  he  has  en- 
tered the  tenement  f  144. 

11.  What  is  the  legal  difference  between  the 
term  and  the  time  of  a  lease  for  years?  144. 

1 2.  What  are  the  incidents  to  an  estate  for  years  f 
144.  145. 

18.  What  is  the  difference  of  situation  between 
a  tenant  for  life  and  a  tenant  for  years  with  regard 
to  emblements  9  145. 

14.  What  is  an  estate  at  wUlf  145. 
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15.  In  what  case  is  a  tenant  at  will  entitled  i«# 
emf>lementsf  146. 

16.  What  act  amounts  to  a  determmation  of 
the  will  on  either  side  ?  146. 

17.  How  have  courts  of  law  leaned  in  con- 
structing demises  where  no  certain  term  b  men- 
tioned? 147. 

18.  What  notice  is  requisite  to  determine  a 
tenancy  Jrom  year  to  yearf  147. 

19.  In  what  one  species  of  estate  a/  mU  is  the 
wiU  qualified  by  what?  147,  148. 

20.  What  seems  to  have  been  the  reason  why 
the  absolute  freehold  was  never  granted  by  ^ii 
to  their  viUeinsf  148,  149. 

21.  Wliat  kind  of  freehold  have  eustomary  Jree- 
holders?  149. 

22.  What  are  the  comparative  advantages  of 
interest  between  a  copyholder  of  inheritance  witA 
a  fine  certain  and  an  absolute  freeholder?  150. 

23.  What  is  an  estate  at  sufferance?  150. 

24..  Against  whom  can  no  man  be  tenant  at 
sufferance?  150. 

25.  How  must  an  owner  of  lands  vaiy  hie 
proceeding  in  an  action  of  trespass  against  a 
tenant  by  sufferance  from  the  same  action  tgainsi 
a  stranger?  150. 

26.  What  have  the  statutes  4  &  11  Geo.  II.  c 
28  and  19  enacted  in  the  cases  of  a  tenants  hold- 
ing  over  his  term  or  his  own  notice  to  quit?  151. 

CHAP.  X.— 0/  JEstates  tq>on  Condition, 

1.  What  fire  estates  upon  condition?  152. 

2.  Of  what  two  sorts  are  esteUes  upon  eonditwn? 
152. 

8.  What  three  other  conditional  estates  are  in- 
cluded under  this  last  sort?  152. 

4.  What  are  estates  upon  condition  implied  in 
law?  152. 

5.  By  what  two  breaches  of  an  impUed  oos- 
dition  may  an  office  he  forfeited?  158. 

6.  How  do  tk public  and  ^private  office  differ  in 
respect  of  forfeit  ^158. 

7.  Upon  what  prinoiple  proceed  all  the  for- 
feitures which  are  given  by  law  of  Ufe  estates  anc 
others?  158.  * 

8.  What  is  an  estate  on  condition  expressed? 
154. 

9.  Of  what  two  sorts  are  condition  expressed? 
154. 

10.  What  is  an  estate  "  to  a  man  and  his  heirs, 
tenants  of  the  manor  of  DaW  ^154. 

11.  What,  is  the  distinction  between  a  eosdli- 
tion  in  deed  and  a  limitation  or  condition  in  lav? 
155. 

12.  In  all  instances  of  limitations  or  conditions 
subsequentj  where  the  condition  is  eontinffent  and 
uncertain,  what  estate  has  the  grantee  so  long  M 
the  condition  remains  unbroken  ?  156. 

18.  When  are  conditions  void  ?  156 

14.  When  are  estates,  upon  void  condHionMy  ab- 
solute in  the  tenant^  and  when  in  the/<^or  t  167. 

15.  Of  what  two  kinds  are  estata  held  m  vadto, 
in  gage,  or  pledge?  157. 

16.  What  is  vivum  vadium^  or  living  pledge? 
157. 

17.  What  is  mortuvm  vadium,  dead  pledge  or 
mortgage?  157,  158. 

18.  Who  was  tenant  m  mortgage?  158. 

19.  Whence  is  the  origin  of  granting  a  long 
term  of  years  by  way  of  mortgage?  158. 
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20.  What  is  eptity  of  redemption  f  159. 

21.  ^h&t  IB  2k  foreclosure  f  169. 

22.  What  are  ettatet  held  by  statute  merchant 
nnd  statute  staple  f  160. 

28.  yfhtkiiBtJxestaUhy  eleffUf  161. 

24.  Why  are  estates  by  statute  merchant,  statute 
vtapU,  and  elegit^  chattel  interests,  and  not  freehold  f 
161,  162. 

CHAP.  XI.— 0/  Estates  in  PostessUm,  Remainder, 
and  Reversion, 

1.  Of  what  two  natures  are  estates  with  regard 
io  the  time  of  their  enjoyment  f  168. 

2.  What  two  sorts  of  expectancy  are  there; 
and  by  what  acts  are  they  seTerally  created  T 
168. 

8.  What  is  the  difference  between  estates  ex- 
ectUed  and  estates  executory  f  168. 

4.  What  may  an  estate  in  remainder  be  defined 
to  bet  164. 

5.  When  lands  are  granted  to  A.  for  twenty 
years,  with  remainder  to  B.  and  his  heirs  forcTer, 
are  not  these  two  estates  t  164. 

6.  What  are  the  three  rules  laid  down  by  law 
to  be  obserred  in  the  creation  of  remainders? 

165,  167,  168. 

7.  What  is  called  the  particrdar  estate  f  165. 

8.  Why  cannot  an  estate  of  freehold  be  created 
io  commence  tn/Wuro^  166. 

$       9.  Is  a  remainder  an  estate  commencing  inprm- 
senti  or  infuturot  165,  166. 

10.  What  particular  estate  will,  and  when  will 
^particular  estate  not,  support  &  remainder  overf 

166,  167. 

11.  Can  a  remainder  he  granted  of  a  chattel  in- 
terest f  167. 

12.  In  what  case  is  it  necessary  that  a  lessee 
for  years  should  hav^  livery  of  seisin  f  167. 

13.  Need  the  precedent  particular  estate  and  the 
remainder  be  in  esse  at  one  and  the  same  time 
during  the  continuance  of  the  first  estate ;  or  what 
latitude  is  allowed  7  168. 

14.  Of  what  two  sorts  are  remainders  t  168. 

15.  What  are  vested  or  executed  remainders  f 
168,  169. 

16.  On  account  of  what  two  sorts  of  uncer- 
tainty may  remainders  be  contingent  or  executory  f 
169. 

17.  What  is  enacted  by  statute  10  &  11  W.  III. 
o.  16  as  io  posthumous  children  talcing  remainders  f 
169. 

18.  What  are  potentia  propinqua  and  potentia 
remotissimaf  170. 

19.  Why  cannot  a  contingent  remainder  of  free- 
hold he  limited  on  ojxy  particular  estate  less  than 
%freeholdf  171. 

20.  How  may  contingent  remainders  he  d^eatedf 
171. 

21.  Is  there  no  way  of  preyenting  this  defeat  f 
171. 

22.  What  is  an  executory  devise  f  172. 

28.  In  what  three  points  does  it  differ  from  a 
remainder  f  172,  178. 

24.  Why  may  a  devise  of  freehold  commence  in 
futurof  173. 

25.  Within  what  time  does  the  law's  abhorrence 
of  a  perpetuity  declare  that  the  contingencies  of  an 
executory  devise  ought  to  be  such  as  may  happen  ? 
178,  174. 

26.  Why  does  the  law  abhor  a  perpetuity  ?  174. 


27.  What  has  been  settled  in  order  to  prerenl 
the  danger  of  perpetuities  as  to  the  persons  to 
whom  remainders  may,  by  an  executory  devise,  he 
limited  over  after  a  term  of  years  has  been  giren 
to  one  man  for  his  life ;  and  what  has  been  also 
settled  as  to  the  contingencies  upon  which  such 
remainders  may  be  limited  to  take  effect  ?  174, 
175. 

28.  What  is  an  estate  in  rewrsionf  175. 

29.  What  are  the  two  usual  incident*  to  rever 
sionsf  176. 

80.  What  is  enacted  by  the  statute  6  Anne,  o. 
18  in  order  to  assist  such  persons  as  have  any 
estate  in  remainder,  reversion,  or  expectancy,  after 
the  death  of  othersr  against  fraudulent  conceal- 
ments of  their  deaths  t  177. 

81.  What  happens  whenever  a  greater  estate 
and  a  less  coincide  in  the  same  person  in  the 
same  right  without  any  intermediate  estate  f 
177. 

82.  What  one  exception  is  there  to  this  rule ; 
and  what  is  the  reason  of  this  exception  ?  177, 
178. 

CHAP.    XII.— 0/  Estates  in  Severalty,    Jotnt- 
Tenancy,  Coparcenary,  and  Common, 

1.  In  what  four  different  ways  may  estates  he 
held  with  respect  to  the  number  and  connections 
of  their  owners?  179. 

2.  Who  is  tenant  in  severalty  f  179. 

8.  What  is  an  estate  infoint-tenancyf  179. 

4.  How  may  this  estate  be  created  ?  180. 

5.  From  what  are  the  properties  of  e^  Joint-estate 
derived?  180. 

6.  Of  what  four  kinds  is  the  unity  of  Skfomt" 
estate  f  180-182. 

7.  If  an  estate  in  fee  be  given  to  a  man  and 
his  wife,  how  are  they  seised  f  182. 

8.  Upon  the  decease  of  one  joint-tenant,  what 
share  of  the  estate  remains  to  the  survivor;  ind 
why?  188,  184. 

9.  Why  cannot  the  king,  or  any  corporation,  he 
feint-tenant  with  a  private  person  ?  184. 

10.  How  may  an  estate  in  joint-tenancy  he 
severed  and  destroyed  ?  185. 

11.  But  why  is  a  devise  of  one  joint-tenanfs 
share  by  will  no  severance  of  the  jointure  f  186. 

12.  In  what  case  is  it  disadvantageous  for 
joint-tenants  to  dissolve  ihe  jointure  f  186. 

18.  WhiXxBhSi  estate  held  m  coparcenary  f  187. 

14.  Who  exe parceners  by  common  law?  187 

15.  Who  are  parceners  by  particular  custom? 
187. 

16.  What  are  the  properties  of  |MireefMr«  f  188. 

17.  Which  of  the  four  unities  of  a  joint-estate 
hhYO  parceners  f  188. 

18.  In  what  five  points  do  parceners  differ 
from  joint-tenants  f  188. 

19.  What  are  the  five  methods  in  which  ^area* 
ners  may  mdke partition?  189. 

20.  What  is  the  law  of  hotchpot,  which  is  In 
cident  to  this  estate?  190,  191. 

21.  In  what  three  ways  may  an  estate  in  co- 
parcenary  he  dissolved?  191 

22.  yfho  are  tenants  in  common?  191-193. 

23.  Which  of  the  four  unities  of  v^  joint-estate 
have  tenants  m  common?  191. 

24.  By  what  two  means  may  tenancy  in  wrir 
mon  be  created?  192,  193. 

25.  Does  the  law,  in  its  construction  of  a 
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dee  it  faTour  joint-tenancy  or  tenancy  in  eommon  f 
198. 

26.  If  hat  are  the  uieidente  attending  a  tenancy 
in  common  f  194. 

27.  In  what  two  ways  only  can  esttUet  in 
common  be  dissolyed  ?  194. 

CHAP.  XIII.— 0/  the  Tide  to  Thin^e  Beal  in  Oe- 
neral. 

1.  What  is  the  tUle  to  thinye  realf  196. 

2.  What  are  the  four  seyeral  stages  or  degrees 
requisite  to  form  a  complete  tiUe  to  lands  and 
tenements?  19&-197,  199. 

8.  What  is  the  mere  n<Uted  poteeteion ;  how 
may  it  happen ;  and  in  what  degree  is  it  a  legal 
mef  196,  196. 

4.  What  are  the  two  sorts  of  right  of  poteea- 
tion;  and  by  what  means  may  the  first  grow 
into  the  second?  196,  197. 

5.  What  is  the  mere  right  qf  property ;  and 
how  can  it  recoTcr  the  right  of  poeaeetionf  197, 
198. 

CHAP.  XIV.— 0/  Title  by  Deteeat, 

1.  By  what  two  methods  may  the  UUe  to  thingt 
real  be  reciprocally  acquired  on  the  one  hand 
and  lost  on  the  other  ?  201. 

2.  What  is  the  tt^  by  descent  f  201. 

8.  What  is  eontanguinUy ;  and  of  what  two 
kinds?  202. 

4.  Wherein  do  these  two  kinds  of  eonean- 
gumity  differ  ?  208,  204. 

6.  In  what  does  the  very  being  of  collateral 
eonsangtiinity  consist  ?  206. 

6.  What  is  the  method  of  computing  the  de- 
grees of  collateral  coneanguinity  ?  206,  207. 

7.  What  is  the  first  ride  or  canon  of  inheritance 
according  to  which  eatatee  are  transmitted  from 
the  ancestor  to  the  heir  ?  208,  210. 

8.  What  is  the  difference  between  an  heir  ap- 
parent and  an  heirpreewnptivef  208. 

9.  Who  cannot  be  accounted  snch  an  ancestor 
as  that  an  inheritance  of  lands  or  tenements  can 
be  deriyed  from  him  ?  209. 

10.  What  is  the  second  rtde  or  eancn  of  m- 
heriUmcef  212,  218. 

Ill  What  is  the  third  rtde  or  canon  of  inherit- 
ance f  214,  216. 

12.  What  are  exceptions  to  this  rule?  216. 

18.  In  what  one  inheritance  does  eneceation  by 
primogeniture  take  place  among  females  ?  216. 

14.  -In  what  one  irdieriiance  does  sole  succession 
take  place  among  females  ?  216. 

16.  What  is  the  fourth  rule  or  canon  of  inherit- 
ance f  217. 

16.  When  is  an  inheritanee  diTided  per  stirpes, 
and  when  jMT  capita  f  217,  218. 

17.  What  is  the  fifth  ride  or  canon  of  inherit- 
ance f  220,  222. 

18.  What  is  the  great  and  general  principle 
npon  which  the  law  of  collateral  inheritances  de- 
pends? 228. 

19.  What  is  the  sixth  rtde  or  canon  of  inheru- 
anccy  being,  like  the  seyenth  and  last,  only  a 
rule  of  evidence  who  the  purchasing  ancestor  was  ? 
224. 

20.  Who  is  a  kinsman  of  the  whole  blood  f  227. 

21 .  Why  is  the  exclusion  of  a  kinsman  of  the 
half  blood  not  unreasonable  ?  228-282. 

22.  What  one  inheritance  may  descend  to  the 
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half-blood  of  the  person  last  seised,  so  that  it  be 
the  blood  of  the  ii%i purchasor ;  and  why?  283. 

28.  For  this  reason,  in  what  kind  of  estate  is 
half-blood  no  impediment  to  the  descent  ?  288. 

24.  What  is  the  scTonth  and  last  rule  or  oanon 
o*  inheritanee  f  284. 

lb.  What  is  the  most  probable  original  of  this 
ruUf  286. 

26.  When  is  this  rule  totally  roTersed  ?  286. 

CHAP.  XV.— or  Tide  by  Purchase;  and,  first,  hf 
Escheat. 

1.  What  ib  purchase,  taken  in  its  largest  and 
most  extensive  sense?  241. 

2.  If  an  estate  be  made  to  A.  for  life,  remainder 
to  Ms  right  heirs  in^ee,  by  what  shall  the  heirs 
Uke?  242. 

8.  What  was  meant  by  calling  William  ths 
Norman  Conqueror  f  248. 

4.  In  what  two  points  does  the  difference  in 
effect  between  the  acquisition  of  an  estate  by  de- 
scent and  hy purchase  principally  consist?  248, 
244. 

6.  What  five  methods  of  acquiring  a  title  to 
estates  does  purchase  include  ?  244. 

6.  What  is  escheat  f  244,  246. 

7.  Upon  what  principle  is  the  law  of  escheats 
founded?  246. 

8.  What  are  the  first  three  cases  wherein  in-  . 
heritable  blood  is  wandng  ?  246.  ^ 

9.  What  is  the  fourth  case  wherein  inheritaUe 
blood  is  wanting?  246,  247. 

10.  What  is  the  fifUi  case?  247,  248. 

11.  Who  are  bastard  0^^  and  nadier  puimk; 
and  in  what  case  may  the  former  bar  the  latter 
of  his  inheritance;  and  this  for  what  three  re^ 
sons?  248. 

12.  What  legal  heirs  can  a  bastard  have  ?  249. 
1-8.  What  is  the  sixth  case  wherein  inherit4EbU 

blood  is  wanting  ?  249. 

14.  What  is  the  difference  of  inheritable  ope> 
ration  on  the  blood  of  alien  in  the  acts  of  denm" 
tion  and  of  naturaUzaOon  f  249,  260. 

16.  If  an  alien  come  into  England  and  there 
have  issue  two  sons,  who  are  thereby  natural- 
bom  sid^ects,  and  one  of  them  purchase  land  and 
die,  who  cannot  be  his  heir,  and  why  ?  260. 

16.  What  is  enacted  by  the  sUtnte  11  &  12 
W.  ni.  c.  6  as  to  the  inheritanee  of  naiural-horm 
subjects  deriving  their  pedigrees  through  aliauf 
and  how  is  this  statute  qualified  by  thai  of  25 
Geo.  II.  c.  89?  261. 

17.  What  is  the  seventh  case  wherein  inherii- 
able  blood  is  wanting?  261. 

18.  *What  is  the  oUfferenoe  between  forfeiiurm 
of  lands  to  the  king  and  escheat  to  the  lordf  261- 
264. 

19.  By  what  means  only  can  the  comgftion  4^ 
blood  be  absolutely  removed?  264. 

20.  If  a  man  attainted  be  pardoned  by  the 
king,  can  his  son  inherit  ?  264. 

21.  If  a  man  have  issue  a  son  and  be  attainted^ 
and  afterwards  pardoned,  and  then  liave  issue  a 
second  son  and  die,  wlio  cannot  be  his  heir,  and 
why?  266. 

22.  If  the  ancestor  be  attainted,  may  his  sons 
be  heart  to  each  other  ?  266. 

23.  What  is  declared  in  most  of  the  new  felo- 
nies created  by  act  of  parliament  since  (he  reign 
of  Hen.  VIII. ;  and  wherefore  is  it  so  ?  266. 
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24.  In  what  t ingular  instance  are  lands  held 
in  fet-nmple  not  liable  to  escheat  to  the  lordf  even 
when  their  owner  is  no  more,  and  hath  left  no 
hmrt  to  inherit  themt  266,  257. 

25.  What  is  the  eighth  and  last  case  wherein 
inheritabie  blood  is  wanting ;  and  how  does  this 
case  differ  from  all  the  rest?  257. 

CHAP.  XVI.— 0/  TiUe  by  Geevpancy, 

1.  What  is  occupancy  9  258. 

2.  To  what  single  instance,  so  far  as  it  eon- 
oems  real  property,  have  the  laws  of  England 
confined  this  rigJu  f  258. 

8.  Why  was  no  riyht  of  occupancy  allowed  where 
the  king  had  the  revernon  of  the  lands?  259. 

4.  What  if  the  estate  pur  auter  vie  had  been 
granted  to  a  man  and  his  heirs  f  259. 

5.  But  what  do  the  statutes  of  29  Car.  II.  c. 
8  and  of  14  Geo.  II.  c.  20  enaot  as  to  this  estate  f 
259,  260. 

6.  What  is  the  commentator's  opinion  as  to 
the  operation  of  these  statutes  ?  260. 

7.  What  is  the  law  of  alluvion  tSad  dereUction  f 
261,  262. 

CHAP.  XVII.— 0/  TitU  by  Frescr^tion. 

1.  What  is  title  hj  prescription ;  and  how  is 
it  distinguished  from  custom  f  268. 

2.  What  is  called  prescribing  in  a  que  estate  f 
264. 

8.  What  has  the  statute  of  limitations,  82  Hen. 
VHI.  c.  2,  enacted  as  to  prescriptions  9  264. 

4.  What  sort  of  hereditaments  may  be  claimed 
"by  prescription  f  264. 

5.  Why  cannot  a  prescription  giye  a  title  to 
lands?  264. 

6.  In  whom  must  a  prescription  be  laid  ?  265. 

7.  If  the  thing  prescribed  has  what  inca- 
pacity, why  cannot  iheprescriptionhe  made  ?  265. 

8.  Why  cannot  deodands^  felons*  goods,  and  the 
like  be  prescribed  for,  while  treasure-trove,  waifs, 
eatrays,  and  the  like  can  ?  265. 

9.  For  what  more  may  a  man  prescribe  m 
himself  and  his  ancestors  than  he  may  m  a  que 
ettate ;  and  why  may  he  do  so  ?  266. 

10.  Is  there  not  a  difference  in  the  inheritance 
of  a  thing  prescribed  m  one*s  se{f  and  one*s  an- 
cestors, and  one  prescribed  in  n  que  estate  f  266. 

CHAP.  XVIIL— 0/  ntU  by  Forfeiture, 

1.  WHATi8/oi/«tfttr«/  267. 

2.  By  what  eight  means  may  lands,  tenements, 
and  hereditaments  be  forfeited  f  267. 

8.  What  are  the  six  offences  which  induce  a 
forfeiture  of  lands  and  tenements  to  the  crown  ? 
267,268.. 

4.  Of  what  three  kinds  Ib  the  alienoHon  con- 
trary to  law  which  induces  h  forfeiture  f  268. 

'  5.  What  is  alienation  in  mortmain,  in  mortua 
moKur  268. 

6.  How  were  common  recoveries  inTcnted? 
271. 

7.  How  were  uses  and  trusts  iuTented  ?  272. 

8.  What  is  license  of  mortmain;  and  how  has 
it  been  dispensed  with  ?  272,  278. 

9.  What  is  enacted  by  the  atatnte  9  Geo.  11. 
c.  86  as  to  lands  and  tenements,  or  money  to  be 
laid  out  thereon,  given  for  or  charged  with  eha- 
ritabUus'st  278,274 


10.  Who  are  excepted  out  of  this  act;  and 
with  what  proviso  is  the  exception  made? 
274. 

11.  Why  is  alienation  to  an  alien  a  cause  of 
forfeiture?  274. 

12.  When  are  alienations  by  particular  tenants 
forfeitures ;  and  to  whom,  and  for  what  two  rea- 
sons? 274,  275. 

18.  What  is  it  if  tenant  tn  taU  alienee  in  fee; 
and  why  ?  275. 

14.  In  case  of  forfeiture  by  particular  tenants, 
what  becomes  of  all  legal  estates  by  them  before 
created?  275. 

15.  What  is  disclaimer,  in  its  nature  and  con- 
sequences? 275,  276. 

16.  Whatis/or/W/t«r«by  Zajwe^  276. 

17.  In  what  two  cases  can  no  right  of  lapn 
accrue?  276. 

18.  What  is  the  term  in  which  the  title  to  pre- 
sent by  lapse  accrues  ?  276,  277. 

19.  What  if  the  bishop  be  both  patron  and  or- 
dinaryf  277. 

20.  What  if  the  bishop  or  metropolitan  do  not 
present  immediately  upon  lapse  f  277. 

21.  What  if  the  kiny  do  not  ?  277. 

22.  In  what  cases  only  is  the  bishop  required 
to  give  notice  of  a  vacancy  to  the  patron,  in 
order  to  entitle  him,  the  metropolitan,  and  the 
king  to  the  advantage  of  a  lapse  f  278. 

23.  When  does  the  law  style  the  bishop  a  dis' 
turber;  and  of  what  does  it  consequently  de- 
prive him?  278. 

24.  What  if  the  right  of  presentation  be  con- 
tested? 278. 

25.  What  iaforfeUure  by  simony  f  278,  279. 

26.  Is  it  simony  to  purchase  ^  presentation,  the 
living  being  actually  vacant  ?  279. 

27.  Is  it  simony  for  a  derk  to  purchase  the 
next  presentation  and  be  thereupon  presented  ? 
279,  280. 

28.  Is  it  simony  for  u  father  to  purchase  such 
a  presentation  for  his  son  f  280. 

29.  What  if  a  simoniaeal  contract  be  made  with 
the  patron,  the  clerk  not  being  privy  thereto  ? 
280. 

80.  Are  bonds  given  to  pay  money  to  cha- 
ritable uses  on  receiving  a  presentation  to  a 
living  simoniacalf  280. 

81.  What  bonds  of  resignation  are  not  ^imom- 
aealt  280. 

82.  Are  general  bonds  of  resignation  legal? 
280. 

88.  What  are  the  only  causes  for  which  the 
law  will  justify  the  patron's  making  use  of  such 
a  general  bond  of  resignation  f  280. 

84.  Of  what  two  kinds  are  the  concktions  the 
breach  or  non-perfonnance  of  which  induces  a/or- 
feituref  281. 

85.  What  is  waste,  and  of  what  two  kinds? 
281. 

86.  What  are  the  general  heads  of  waste  in 
houses,  in  timber,  and  in  landf  281,  282. 

87.  Who  are  liable  to  be  punished  for  waste^ 
and  who  not?  282,  283. 

88.  What  is  the  punishment  for  committing 
waste  f  288,284. 

89.  By  what  may  copyhold  estates  he  forfeited  f 
284. 

40.  Who  is  a  bankn^tt  286. 

41.  What  becomes  of  a  bankmqffs  lands  an4 
tenemenU?  285,  286. 
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42.  With  only  irhat  exception  hae  the  statute 
21  Jac.  I.  c.  19  authorized  the  disposal  of  a 
oankrupt't  etf^te-tail  in  postasion,  remainder^  or 
rwernonf  286. 

CHAP.  XIX.— 0/  mie  by  Alienation, 

1.  What  is  alienation^  conveyance^  or  purehate, 
in  its  limited  sense?  287. 

2.  Who  are  capable  of  conveying  and  pur^ 
ehasinyf  290. 

8.  How  alone  may  conHnffenciea  and  mere  po9' 
tibiUtiee  be  assigned  to  a  stranger  ?  290. 

4.  What  seyen  descriptions  of  persons  are  in- 
capable of  conveying  f  290-298. 

5.  Are  the  conveyance*  and  purchaaee  of  idioU 
and  persoiu  of  non^ane  memory ^  infcmUy  andj^er- 
tone  under  dureee,  void?  291. 

6.  May  a  non  eompoe  plead  his  oirn  disability 
in  order  to  avoid  his  acts  ?  291,  292. 

7.  May  his  next  heir,  or  oUier  person  inte- 
rested, plead  it?  292. 

8.  How  may  the  purchase  of  a  feme-covert  be 
avoided  f  293. 

9.  What  of  the  conveyance  or  other  contract 
of  ^  feme-covert  f  298. 

10.  What  only  can  an  alien  hold  ?  298. 

11.  What  are  the  legal  evidences  of  alienoHoM 
ealled?  294. 

12.  Of  what  four  kinds  are  these  common  ae- 
8uraneeef  294. 

CHAP.  XX.— 0/  Alienation  by  Deed, 

1.  What  is  a  deed  in  its  general  natoret 
295. 

2.  What  is  an  indentured  296. 
8.  What  is  a  chirograph  f  296. 

4.  Which  is  the  original,  and  which  the  coun- 
terpart, of  a  deed?  296. 

5.  What  is  a  deed-poll  f  296. 

6.  What  are  the  eight  requisites  of  a  deedl 
296-298,  804-808. 

7.  What  are  the  eight  usual,  formal,  and  or- 
derly parto  of  a  deedf  298-80t,  804. 

8.  What  are  the premiset  of  a  deed?  298. 

9.  What  are  the  habendum  and  tenendum  f  298, 
299. 

10.  WhatiBthere<i(2«m;ttmf-299. 

11.  What  is  a  condition^  299,  800 

12.  What  is  the  clause  of  warranty  ?  800.. 

18.  What  was  the  origin  of  aprete  warraniiee  f 
801. 

14.  What  was  the  difference  between  Uneal 
and  collateral  warranty  f  801,  802. 

15.  What  was  a  warranty  commencing  by  die- 
eeisinf  802. 

16.  In  case  the  warrantee  was  evicted,  what 
was  the  obligation  of  the  heirf  802. 

17.  What  warranties  against  the  heir  are  now 
good?  802,  808. 

18.  WhAt  Are  covenants  t  804. 

19.  What  is  the  difference  of  effect  between 
tovenanting  for  heirt  and  covenanting  for  executors 
and  administrators  f  304. 

20.  For  what  reasons  has  the  covenant,  in 
modem  practice,  totally  superseded  the  war- 
ranty f  804. 

21.  Of  what  does  the  conclusion  of  a  deed  eon- 
aist?  804. 

22.  Is  a  deed  gooi  with  no,  or  a  fals^  dntef 
ilu4 
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28.  When  is  it  necessary  to  the  validity  of  a 
deed  to  read  it  to  the  partes  f  804. 

24.  What  if  a  dM be  read  falsely?  804. 

25.  Is  it  necessary  to  sign  as  well  aa  seal  a 
deedf  805,  806. 

26.  What  is  the  deUvery  of  a  dud;  and  what 
is  its  efficacy?  807. 

27.  What  is  the  difference  between  a  deed  and 
an  escrow  f  807. 

28.  Of  what  use  is  the  atteitation  of  a  deedf 
807. 

29.  Must  the  witnesses  sign  the  deedf  807, 
808. 

80.  By  what  five  means  may  a  deed  be  avoided  t 
808,  809. 

81.  What  are  those  deeds  called  which  are 
generally  used  in  the  alienation  of  real  estates  f 
809. 

82.  Of  what  two  natures  are  conveyances  as 
to  the  manner  in  which  they  receive  their  force 
and  efficacy  ?  809. 

88.  Of  what  two  kinds  are  conveyances  by  the 
common  lawf  809. 

84.  What  are  the  six  species  of  original  con- 
veyances/ and  what  the  five  of  derivative  f  810. 

85.  What  is  9k  feoffment  f  810. 

86.  What  is  necessary  to  the  perfection  of  a 
feoffment  f  811. 

87.  What  if  an  heir  dies  before  entry  made 
upon  his  estate  ?  812. 

38.  By  what  delivery  is  a  conveyance  of  a  copy- 
hold estate  made  to  this  day  ?  818. 

89.  What  is  necessary,  by  the  common  law, 
to  be  made  upon  every  grant  of  an  estate  of  Jret- 
hold  in  hereditaments  corporeal  f  814. 

40.  What  is  necessary  in  &«« /or  y«ir«?  814. 

41.  Why  cannot  freeholds  be  made  to  com- 
mence mj^mrof  814. 

42.  If  a  freehold  remainder  be  created  after, 
and  expectant  on,  a  lease  for  years  now  in  beinK, 
to  whom  must  the  livery  be  made  ?  814,  815. 

48.  Of  what  two  kinds  is  livery  of  seisin  f 
815. 

44.  How  is  Ztvery  in  d««f  performed?  815,818. 

45.  What  is  Zti?«ry  in /aw  f  816. 

46.  What  is  the  conveyance  by  g^  donatio  f 
816,  817. 

47.  What  are  grants  coneessionesf  817. 

48.  What  is  a  Uasef  817,  818. 

49.  What  was  the  old  meaning  of  the  word 
farmy  in  which  sense  it  is  used  in  the  operatnfe 
words  of  a  lease,  *' to  farm  let"  ?  818. 

50.  To  what  one  species  of  leases  n  Ueery  </ 
seiein  necessary  ?  818. 

51.  What  three  manner  of  persons  does  ilie 
enabling  sUtute,  82  Hen.  YIII.  o.  28,  empower 
to  make  leases  for  three  lives  or  one  andrtwentg 
years  f  819. 

52.  But  what  are  the  nine  requisites  that  the 
statute  specifies  which  must  be  observed  in  order 
to  render  the  leases  binding?  819,  820. 

58.  Unless  under  what  six  regulations  do  tbe 
disabling  or  restraining  statutes  of  Elisabeth  re- 
strain all  ecclesiastical  or  eleemosynary  corporatioma, 
and  all  parsons  and  vicars,  from  making  any  leooeg 
of  their  lands?  820,821. 

54.  Is  there  not  another  restriction  with  re- 
gard to  college-leases  by  the  statute  18  Elix.  e.  6T 
822. 

55.  What  restraint  upon  the  teases  of  ben^feed 
i  clergymen  does  non-residsnee  place?  822. 
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66.  Wliat  is  an  exchange  f  828. 

67.  Is  either  Uvery  of  eeisin  or  entry  necessary 
in  order  to  perfect  an  exchange  f  823. 

68.  ^\i9X  i&  ^  partition  f  824. 

69.  Can  a  partition  be  made  by  parol  only,  in 
any  case  ?  824. 

60.  Whatisare2«»e;  824. 

61.  For  -what  fiye  purposes  may  reUaeee  enure  7 
824,  826. 

62.  What  is  a  confirmation^  825,  826. 

68.  Why  is  not  a  Uoerg  ofseUin  necessary  to  a 
nUeue  or  confirmation  of  lands  ?  825,  826. 

64.  What  is  a  surrender  f  826. 

65.  Why  is  not  a  Uvery  of  <emn  necessary  to 
a  surrender  f  826. 

66.  What  is  an  assignrnent ;  and  wherein  does 
it  differ  from  a  lease  f  826,  827. 

67.  What  is  a  d^eazance  ;  and  may  it  be  made 
qfter  the  original  conveyance  7  327. 

68.  What  are  uses  and  trusts  in  our  law? 
828. 

69.  Who  were  the  terre-tenant^  and  who  the 
eestuy  que  ute^  or  the  cestuy  que  trust  f  828. 

70.  What  was  done  by  the  statute  of  uses,  27 
Hen.  VIII.  c.  10?  882.833. 

71.  In  what  do  the  contingent  or  springing  uses 
of  a  eonvegance  differ  from  an  executory  devise  f 
884. 

72.  Why,  in  both  cases,  may  a/M  be  limited 
to  take  effect  after  tkfeef  334. 

78.  What  is  a  secondary  or  shifting  usef  886. 

74.  What  is  a  resulting  use  f  335. 

75.  May  uses  originally  declared  be  rcToked 
nl  any  time  and  new  ones  declared?  835. 

76.  What  is  the  origin  of  trusU  f  835,  886. 

77.  How  do  the  courts  now  consider  a  truslr 
estaUf  887. 

78.  To  what  twelfth  species  of  conveyance  has 
that  by  livery  of  seisin  now  given  way  ?  888. 

'79.  What  thirteenth  species  of  conveyance  has 
been  introduced  by  this  statute  of  uses  9  888. 

80.  What  was  enacted  by  the  27  Hen.  YIII.  o. 
16  as  to  bargains  and  sales  f  838. 

81.  What  gave  rise  to  the  fourteenth  species  of 
conveyance  ;  and  what  is  its  nature  ?  838,  889. 

82.  What  may  be  ad4ed  as  a  fifteenth  and  a 
sixteenth  species  of  conveyance  f  839. 

88.  What  are  the  three  species  of  deeds  used 
not  to  convey  but  to  charge  or  discharge  lands  ? 
840. 

84.  What  is  an  obligation '  or  bond,  whether 
single  (simplex  obligatio)  or  conditional ;  and  how 
is  it  a  charge  upon  lands  ?  840. 

85.  When  is  the  condition  of  a  bond  void ;  and 
when  the  bond  itself?  840,  841. 

86.  On  the  forfeiture  of  a  bond,  what  sum  is 
reeoTerable?  841. 

87.  What  is  a  recognizance;  and  wherein  does 
it  differ  Arom  a  bondl  841. 

88.  What  is  a  dtfeazanee  on  a  bond  or  rseognir 
MoneSy  OT  judgment  recovered;  and  wherein  does  it 
differ  from  a  common  conditional  bondf  842. 

89.  What  general  registers  for  deeds,  wUls,  and 
other  acts  affecting  real  property  are  there  in 
fogland  and  Scotland  7  848. 

CHAP.  XXI.— Of  AUenation  by  Matter  of  Record. 

1.  What  are  assurances  by  matter  of  record  f 
344. 
iL  (y  what  four  kinds  are  they  ?  844. 


8.  What  are  the  intentions  of  private  acts  of 
parliament  f  844. 

4.  With  what  cautions  and  preliminaries  are 
private  acts  of  parliament  made  ?  345. 

5.  In  what  are  the  lang^s  grants  contained? 
346. 

6.  What  is  the  difference  between  the  king's 
letters-patent,  Uterse  patentee,  and  his  vrits  dose, 
litersB  elaussef  346. 

7.  In  what  three  points  does  the  construction 
of  the  kmg^s  grants  differ  from  those  of  a  suh^ 
/ectf  847,848. 

8.  What  is  a  fine  of  lands  and  tenements? 
848. 

9.  What  is  the  origin  of  fines  f  849. 

10.  Why  is  &fine  so  called?  849. 

11.  What  is  the  action  of  covenant  upon  which 
the  fine  is  founded  ?  850. 

12.  What  is  the />nmcr^n«f  850. 

18.  What  is  the  Ucentia  concordanif  850. 

14.  What  is  the  king's  silver,  or  post  finef 
850. 

15.  What  is  the  concord;  and  who  is  the  cog^ 
nizor,  and  who  the  cogmzeef  850,  851. 

16.  How  must  the  acknowledgment  be  made; 
and  how  far  does  this  acknowledgment  complete 
the  finef  851. 

17.  What  is  the  note  of  the  finef  851. 

18.  What  is  therfoot  of  ih9 finef  851. 

19.  What  proclamations  of  tkfine  hath  the  sta- 
tute added  to  preyent  the  levying  of  one  by 
fraud  or  covin  f  852. 

20.  Of  what  four  kinds  9re  fines  thus  levied  f 
852,  858. 

21.  What  is  Vkfine  sur  cognizance  de  droit,  com* 
ceo  que  il  ad  de  son  done  ;  and  of  what  efficacy  is 
it?  352. 

22.  What  is  t^fine  sur  cognizance  de  droit  tantum; 
and  for  what  is  it  commonly  used  ?  868. 

23.  What  is  Afine  sur  concessit  f  858. 

24.  What  is  a  fine  sur  done,  grant,  et  rcndet , 
and  wherein  does  it  differ  fh>m  the  fine  sur  cog- 
nizance de  droit,  come  ceo,  ^c,  f  858. 

25.  What  are  ^the  force  and  effect  of  fines  f 
854,  855. 

26.  What  are  the  three  classes  of  personn 
bound  by  a  fine?  866. 

27.  Who  are  the />ar(iM  to  t^fine,  and  how  are 
they  bound?  855. 

28.  Who  are  privies,  and  how  are  they  bound  ? 
855. 

29.  Who  are  strangers,  and  in  what  eases  are 
they  bound  ?  856. 

80.  But  what  is  necessary  in  order  to  make 
^fine  of  any  ayail  at  all  ?  856,  857. 

81.  Upon  what  neglect  of  the  remainderman 
or  reversioner  does  a  tenanfsfor  Itfe  levying  a  fine 
fail  to  forfeit  the  estate  from  the  latter  to  the 
former  and  bar  it  forever  ?  856. 

82.  What  is  the  nature  of  a  common  recovery, 
and  how  far  is  it  like  &  finef  857. 

88.  What  is  the  writ  of  prseeipe  quod  redda$; 
and  what  does  it  allege  ?  858. 

34.  Who  is  the  demandant,  and  who  the  de- 
fendant f  358. 

85.  What  is  the  voucher,  vocaHo,  or  cu2Xng  to 
warranty;  and  who  is  the  vouchee f  868. 

86.  Who  is  the  recoverer,  and  who  the  recoveree  ' 
858. 

37.  What  is  called  the  recompense  or  recovery 
in  value  f  859. 
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88.  Of  what  nature  is  this  recompense;  and 
who  is  usually  the  common  vouchee  f  359. 

89.  What  is  a  recovery  with  double  voucher; 
and  why  is  it  now  usually  employed  ?  859. 

40.  What  is  the  reason  why  the  issue  in  tail 
is  held  to  be  barred  by  a  common  recovery  f  860. 

41.  In  what  light  have  our  modem  courts  of 
justice  considered  common  recoveries  f  860. 

42.  How  does  the  commentator  recommend 
the  shortening  of  the  process  of  this  conveyance  f 
361. 

48.  What  are  the  force  and  effect  of  a  common 
recovery  f  861. 

44.  By  statute,  when  will  not  a  recovery  bar 
an  estate  taH,  and  who  shall  not  suffer  a  recovery  f 
862. 

45.  What»<  in  all  recoveries^  is  necessary  on  the 
part  of  the  recoveree  or  tenant  to  the  praecipe  f  862. 

46.  But  what  are  the  provisions  of  the  statute 
14  Geo.  II.  0.  20  in  order  to  make  good  a  re- 
covery f  862. 

47.  By  what  two  sorts  of  deed  may  the  uses 
of  &Jine  or  recovery  be  directed?  868,  864. 

48.  When  are  these  deeds  called  deeds  to  lead 
the  uses  of  a  fine  or  recovery,  and  when  deeds  to 
declare  them ;  for  what  purpose  are  they  made ; 
and  what  effect  have  they  on  ih^fine  or  recovery  f 
868,  864. 

CHAP.  XXII.— 0/  Alienation  by  Special  Custom, 

1.  To  what  are  Msurances  by  special  custom 
confined?  865. 

2.  How  are  copyhold  lands  generally  trans- 
ferred? 865. 

8.  yfha.tiB  surrender  sursam  redditio  ;  and  what 
is  the  manner  of  transferring  copyhold  estates  f 
865,  866. 

4.  What  operation  upon  a  copyhold  estaU  has 
any  feoffment  or  yrant  ?  867. 

5.  If  I  would  exchange  a  copyhold  estate  with 
another,  or  devise  one,  what  must  be  done  ?  867, 
868. 

6.  What  effect  will  a  fine  or  recovery  had  of 
copyhold  lands  in  the  king's  courts  have ;  and  how 
may  such^&M  or  recovery  be  reTersed  by  the  lordf 
•868. 

7.  What  are  the  three  several  parts  of  the 
assurance  by  surrender  f  868. 

8.  What  part  of  it  does  the  surrender  itself 
constitute?  868. 

9.  What  if  the  lard  reAise  to  admit  the  surren- 
deree t  868. 

10.  Can  the  surrenderor  retract  his  surrender  f 
869. 

11.  What  is  the  presentment  of  the  surrender; 
and  when  and  by  whom  must  it  be  presented  ?  869. 

12.  What  if  those  into  whose  hands  the  sur- 
render was  made  refuse  to  present  and  the  lord 
refuse  to  compel  them  to  do  so  ?  869. 

18.  Of  what  three  sorts  is  admittance  f  870. 
^  14.  What  is  the  lord  bound  to  do  in  admittances 
upon  a  voluntary  grant  f  870. 

15.  How  is  the  lord  regarded  in  admittances 
upon  surrender  of  a  former  tenantf  or  upon  descent 
^rom  the  ancestor  f  870,  871. 

16.  In  what,  boweyer,  do  admittances  ^on 
surrender  differ  from  admittances  upon  descent  f 
871. 

17.  Are  heirs  of  copyhold  compellable  to  be 
admitted  f  872. 
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CHAP.  XXin.— 0/  AUenatum  by  Devise. 

1.  What  is  devise  f  878. 

2.  Upon  what  did  the  restraint  of  devirinj 
^am29  take  place  ?  878. 

8.  What  estate  only  could  then  be  devised,  with 
what  exceptions  ?  874. 

4.  In  what  shape  did  the  popish  clergy,  who 
then  generally  sat  in  the  coicr/  of  chancery,  allow 
of  the  devise  of  lands  ?  875. 

5.  Upon  what  did  lands  in  this  shape  become 
no  longer  devisable  f  875. 

6.  What  did  the  statuU  of  wills,  82  Hen.  YIIL 
c.  1,  enact?  875. 

7.  How  is  a  devise  to  a  corporation  for  a  cha- 
ritable use  now  held  by  the  statute  48  Eliz.  o.  4 
to  be  valid  ?  876. 

8.  What  does  the  statute  of  frauds  and  perfuries^ 
29  Car.  II.  c.  8,  direct  as  to  devises  of  lands  f  876. 

9.  Are  copyholds  and  terms  for  years  within 
the  statute?  876. 

10.  How  may  a  wHl  be  revoked! f  876. 

11.  What  did  the  statute  25  Geo.  II.  c.  6  de- 
clare as  to  the  witnesses  to  a  wiU  f  877. 

12.  What  hath  the  statute  8  &  4  W.  and  M.  e. 
14  provided  for  the  benefit  of  a  testator's  credit- 
ors? 878. 

18.  How  is  a  wiU  of  lands  considered  by  the 
courts  of  law  f  878. 

14.  What  distinction  between  devises  of  landt 
and  testaments  of  personal  chattels  is  founded 
upon  this  notion  ?  878,  879. 

15.  What  seven  general  rules  and  maxims 
have  been  laid  down  by  courts  of  justice  for  the 
construction  and  exposition  of  all  the  species  of 
common  assurances  f  879-882. 

CHAP.  XXIV.— 0/  Things  PersonaL 

1.  What  are  included  under  the  name  of 
things  personal  f  884. 

2.  Do  not  things  personal  consist  of  tkingt 
movable  only,  as  ^ngs  real  do  of  things  immov- 
able t  885. 

8.  Under  what  general  name,  then,  is  the 
whole  comprehended  ?  885. 

4.  Into  what  two  kinds,  therefore,  are  ehatUU 
distributed  by  the  law  ?  886. 

5.  What  are  chattels  realf  886. 

6.  Which  quality  of  real  estates  have  thej 
which  denominates  them  real;  and  which  do 
they  want  the  want  of  which  constitntea  them 
ehaUdst  886. 

7.  What  are  chattels personalf  887,  888. 

CHAP.  XXV.— 0/  Property  m  Things  PersonaL 

1.  Of  what  two  natures  \e  property  m  ekattels 
personalf  889. 

2.  Into  what  two  sorts  is  property  in  ehatieU 
personal  of  the  former  nature  divided  ?  889. 

8.  What  is  property  in  ehaUds  personal  m  jm»»- 
session  absolute  f  889. 

4.  f  nto  what  two  classes  does  the  law  distia- 
guish  animdls  f  890. 

5.  What  property  can  a  man  have  in  sock 
animals  as  are  chmitiss,  and  what  in  such  as  are 
ferte  naturae  f  890. 

6.  Why,  of  all  tame  and  domestio  animals, 
does  the  brood  belong  to  the  mother  (with  what 
exception)?  890. 
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.  What  IB  property  in  chattels  pertonal,  mpot- 
se%9ion  qualified^  Umiled,  or  epecieUt  891. 

8.  On  what  three  accounts  may  a  qualified  pro- 
perty subsist  in  animals  f era  naturae  f  891. 

9.  What  are  those  animals /^rx  nalurm  in  which 
m  quaUfied property  may  be  acquired^«r  indtutriatn 
hominiMi  by  a  man's  reclaiming  and  miking  them 
t&me  by  art,  industry,  and  education.'  892. 

10.  How  long  are  these  animaU  the  property  of 
aman?  892. 

11.  What  animaU  is  it  felony  to  steal  f  893. 

12.  What  crime  is  it  to  steal  such  animals  the 
stealing  of  which  does  not  amount  to  felony  f 
894. 

1 8.  When,  and  how  long,  may  a  qualified  pro- 
perty also  subsist  with  relation  to  animals  ferx 
ncLturse,  ratione  impotenise,  on  account  of  their 
own  inability  ?  894. 

14.  What  is  that  qualified  property  which  a 
man  may  haye  in  animals  ferae  naturte,  propter 
priviUgiumf  894,  895. 

15.  What  other  things  besides  animals  ferae 
naturae  may  be  the  objects  of  qualified  property  ; 
and  how  long  does  IYslsX  property  lastf  395. 

16.  These  kinds  of  qual^ficntion  in  property 
arise  from  the  subfect^s  incapacity  of  absolute  ovm- 
ership  ;  but  in  what  cases  may  property  be  of  a 
qualified  or  special  nature,  on  account  of  the  pe- 
culiar circumstances  of  the  owner^  when  the  thing 
itself  is  Tery  capable  of  absolute  ownership? 
896. 

17.  Hath  a  servant  who  hath  the  rare  of  his 
mast*r^s  goods  or  chattels  hny property  in  them? 
896. 

18.  What  18  called  a  thing ,  or  chose  in  action  f 
896,  897. 

19.  Upon  what  depends,  and  what  are  the 
only  regular  means  of  acquiring,  all  property  in 
action  t  897. 

20.  Upon  all  contracts,  what  does  the  law  give 
to  ihe  party  iigured  in  case  of  non-performance  f 
897. 

21.  May  things  personal  be  limited  by  deed  or 
vill  in  remainder  and  in  estate-tail  f  898. 

22.  May  things  personal  be  Tested  in  foint- 
tcnancy,  in  common,  and  in  coparcenary  7  899. 

^^8.  But  how  is  it  held  ihhi  partnership  stock  m 
trade  shall  always  be  considered  ?  899. 

CHAP.  XXVI.— 0/  TiiU  to  Things  Personal  by 
Occupancy, 

1.  What  are  the  tweWe  principal  methods  by 
which  the  title  to  things  personal  may  be  acquired 
and  lost?  400.^ 

2.  In  what  eight  species  of  goods  may  ^pro- 
perty be  acquired  by  occupancy  9  401-406. 

8.  But  what  are  the  restrictions  as  to  the 
right  to  seize  the  goods  and  person  of  an  aUen 
enemy  f  401,  402. 

4.  To  what  do  the  restrictions  which  are  laid 
upon  the  right  to  the  occupancy  of  animals  ferae 
naturae  principally  relate  ?  408. 

5.  What  constitutes  an  accession  to  property  f 
404,405. 

6.  What  is  conjusion  of  goods ;  and  to  whom 
does  such  act  of  cof^fusion  give  the  entire  pro- 
perty f  405. 

7.  What  hath  the  statute  declared  as  tolt^e- 
rary  and  other  copyright  f  407. 
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CHAP.  XXVU.— 0/  Title  by  Prerogative  and  For- 
feiture, 

1.  What  personal  chattels  may  accrue  to  whom 
hy  prerogative  f  408. 

2.  What  if  the  titles  of  the  king  and  the  sub- 
ject concur  ?  409. 

8.  In  what  three  classes  of  books  hath  the 
king  a  kind  of  prerogative  copyright  f  410. 

4.  Is  there  not  still  another  species  of  pre- 
rogative property,  founded  upon  a  Tery  different 
principle  from  any  that  haTe  been  mentioned  ? 
410,  411. 

5.  What  four  reasons  haTe  concurred  for 
making  the  restrictions  which  the  municipal 
laws  of  many  nations  haTe  exerted  upon 'the 
natural  right  of  erery  man  to  pursue  and  take 
to  his  own  use  all  such  creatures  as  are  ferae 
naturae  t  411,  412. 

6.  What,  howcTer,  is  the  origin  of  the  game- 
laws  in  England  \  418-416. 

7.  What  was  done  by  the  carta  de  forestaf 
416. 

8.  Who  only,  by  common  law,  haTe  a  right  to 
take  or  kill  any  beasts  of  chase  not  also  beasts  of 
preyf  416. 

9.  What  are  free-warren  and  fi^cs-fishery ;  and 
what  does  magna  carta  proride  as  to  the  latter  f 
417. 

10.  Who  only,  by  common  law,  can  justify  hunt* 
ing  or  sporting  upon  another  man's  soil,  or,  in 
thorough  strictness,  hunting  or  sporting  at  all  ?  417. 

11.  But  how  haTe  the  exemptions  Arom  cer- 
tain penal  statutes  for  preserving  the  game  Tirtually 
extended  what  are  called  the  qual^catUms  to  kill 
it?  417.418. 

12.  For  what  tweWe  offences  are  all  the  goods 
and  chattels  of  the  offender  forfeited  to  the  crown  f 
421. 

18.  When  do  ihe%^  forfeitures  commence  f  421. 

CHAP.  XXVIIL— 0/  Title  by  Custom. 

1.  What  are  the  three  sorts  of  customary  in" 
terests  which  obtain  pretty  generally  throughout 
most  parts  of  the  nation?  422. 

2.  Into  what  two  sorts  are  heriots  usualh  ii- 
Tided?  422. 

8.  Whit  13. heriot-servicet  422. 

4.  Upon  what  does  heriot-custom  arise;  and 
what  is  it  defined  to  be?  422. 

5.  To  what  species  of  tenures  is  heriot-custom 
now  foT  the  most  part  confined  ?  428. 

6.  Of  what  does  the  heriot  now  usually  consist ; 
and  of  what  estcUe  is  it  always  ?  424. 

7.  Why  can  no  heriot  be  taken  on  the  death 
of  %  f^me-covertf  424. 

8.  Can  a  heriot  be  compounded  for  by  the 
payment  of  money  f  424. 

9.  What  are  mortuaries ;  and  why  are  they ' 
sometimes  called  corse-presents  f  425. 

10.  To  what  certainty  did  the  statute  21  Hen. 
Vni.  c.  6  reduce  mortuaries  f  427. 

11.  What  are  heir-looms;  what  may  they  bs 
by  special  custom  ;  and  what  are  they  by  general  f 

427,  428. 

1 2.  What  oihw personal  chattels  are  there  which 
descend  to  the  heir  in  the  nature  of  heir-loowis  f 

428,  429. 

18.  What  if  heir-looms  are  devised  away  'rom 
ihoheirhjwiUf  429. 

.     678 


Digitized  by  VjOOQ IC 


AAALYSIS  Oi? 


CBAP.  XXLX.—Oj  TiOi  by  Suecmion,  Marriage, 
and  JiidgmetU, 

1.  To  what  is  tuceeasUm,  in  strictness  of  law, 
only  applicable  ?  480. 

2.  But  what  9ole  eorporatiofu  have  in  this  re- 
spect the  same  powers  as  corporationt  aggregatt 
have?  481. 

8.  In  case  a  lea»e  for  years  be  made  to  the 
Jiuhfip  of  Oxford  and  his  tucceesortj  who  shall 
have  it ;  and  whj  ?  431,  482. 

4.  Yet  what  two  exceptions  are  there  to  the 
rule  that  no  chattel  can  go  to  corporaHoru  merely 
sole  in  right  of  succession  7  482. 

5.  How  are  those  chattels  which  formerly  be- 
longed to  the  wife  vested  in  the  husband  by  mar^ 
riage ;  and  how  does  personal  property  differ  in 
this  respect  from  real  estate  f  488. 

6.  How  do  a  chattel  real  and  a  chattel  personal 
or  chose  in  action  vest  in  the  husband;  and  what 
if  he  die  before  he  have  recoTered  or  reduced 
them  into  possession  ?  484. 

7.  What  shall  become  of  the  chattel  real  and 
chattel personalif  the  wife  die  before  the  husband 
have  done  so ;  and  why  ?  486. 

8.  How  do  chattels  personal  in  possession  Test 
in  the  husband?  436. 

9.  What  are  the  wife^s paraphernalia  f  486, 486. 

10.  Of  what  natures  is  property  in  chattel  in- 
terests Tested  by  ^  judgment  in  consequence  of 
some  suit  or  action  If  486,  487. 

11.  What  three  species  of  property  are  of  the 
second  of  these  natures  ?  487-489. 

CHAP.  XXX.— 0/  TitU  by  Gift,  Grants  and  Con- 
tract. 

1.  What  is  the  distinction  betweena^(/2  of 
personal  property  and  a  grant  f  440. 

2.  What  may  be  included  under  the  head  of 
gifts  or  grants  of  chattels  real;  and  what  consi- 
derations, in  the  eye  of  the  law,  convert  the  g\ft, 
if  executed,  into  a  grant,  if  not  executed,  into  a 
contract  f  440. 

8.  What  are  grants  or  gifts  of  chattels  personal ; 
and  how  may  they  be  made  ?  441. 

4.  Why  does  the  statute  3  Hen.  VII.  o.  4  de- 
clare all  deeds  of  gifts  of  goods  made  in  trust  to 
the  use  of  the  donor  Toid ;  and  what  does  the 
statute  13  Eliz.  c.  6  declare  as  to  eTery  grant  or 
gift  of  chattels,  as  well  as  lands,  with  intent  to 
defVaud  creditors?  441. 

6.  By  what  is  a  true  and  proper  gift  or  grant 
blways  accompanied;  and  in  what  cases  only 
may  it  be  retracted?  441. 

6.  But  what  if  the  gift  do  not  take  effect  by 
dellTery  of  immediate  possession?  441,  442. 

7.  What  interest  does  a  contract  convey  as  dis- 
tinguished from  K  gtft  or  grant;  and  how  is  it 
deined?  442. 

8.  Can  a  chose  in  action  be  assigned  f  442. 

9.  What  are  express  contracts,  and  what  implied  f 
448. 

10.  What  are  executed  and  what  executory  con- 
tracts ;  and  how  do  they  differ  in  the  choses  they 
convey  f  448. 

11.  What  is  a  good  and  what  a  valuable  con- 
sideration; and  how  may  each  of  these  be  set 
aside  f  444. 

12.  In  what  four  species  are  valuable  consider- 
ations divided  by  the  civilians  f  444,  445. 
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18.  What  is  a  nudum  pactum;  and  what  degrM 
of  reciprocity  will  prevent  it  ?  446,  446. 

14.  How  far  will  courts  of  fusHee  support  a 
voluntary  bond  or  promissory  note;  and  why? 
446. 

16.  What  are  the  four  most  usual  eontrmcU 
whereby  the  right  of  chattels  personal  may  be  ae* 
quired  in  England  ?  446. 

16.  What  is  sale  or  exchange;  how  does  the 
former  differ  from  the  latter ;  and  how  are  both 
regarded  by  the  law  ?  446,  447 

17.  Where  the  vendor  hath  in  himself  the  pro- 
perty of  the  goods,  when  only  hath  he  not  the 
liberty  of  disposing  of  them  ?  447. 

18.  What  constitutes  a  salef  447,  448. 

19.  But  in  what  cases  ma,y  property  be  trans- 
ferred by  sale  though  the  vendor  have  none  at  all 
in  the  goods  f  449. 

20.  What  ismarket-day  and  market-overt  in  the 
country  ;  and  what  in  London  f  449. 

21.  But  what  has  the  statute  1  Jac.  I.  c.  21 
provided  as  to  the  sale  of  goods  to  pawnbrokers  f 
449. 

22.  And  in  what  cases  are  sales  not  binding 
even  in  market-overt  f  460. 

28.  What  directions  do  the  statutes  2  P.  and 
M.  c.  7  and  81  Eliz.  c.  12  enact  concerning  the 
sale  of  horses  f  450,  461. 

24.  What  remedy  has  a  purchaser  if  a  vendor 
sell  goods  and  chattels  as  his  own  and  the  titls 
prove  deficient  ?  451. 

26.  When  is  the  vendor  bound  to  answer  for 
the  goodness  of  his  wares  purchased  ?  461. 

26.  What  is  bailment ;  and  who  is  the  baSor^ 
and  who  the  bailee  f  461,  462. 

27.  What  does  the  law  call  agistment  f  452. 

28.  If  a  man  deliver  any  thing  to  his  friend 
to  keep  for  him,  when  is  the  b<^ee  answerable 
for  any  damage  or  loss  it  may  sustain  ?  452. 

29.  Why,  in  all  instances  of  bailment,  may  the 
bailee,  ^as  well  as  the  binlor,  maintain  an  action 
against  such  as  injure  the  chattels  bailed  f  452, 
458. 

80.  What  is  the  difference  between  Acrm^  and 
borrovnngf  468. 

81.  What  is  interest;  and  upon  what  are  Ha 
doctrines  grounded  ?  454,  465. 

82.  To  what  three  practices  does  the  ciroura- 
stance  of  the  hazard  of  lending ^  money  being 
greater  than  the  compensation  arising  from  the 
rate  of  interest  allowed  by  law  on  the  loan  give  . 
rise?  457. 

38.  What  is  boUomry;  and  in  what  does  it 
differ  from  respondentia  f  467,  468. 

84.  What  is  enacted  by  the  statute  19  Geo.  IL 
c.  87  as  to  all  moneys  lent  on  bottomry  or  retpon- 
dentia  on  vessels  bound  to  and  from  the  Weal 
Indies?  458. 

85.  What  is  ApoUey  of  insurance  f  458,  469. 

86.  What  is  enacted  by  the  statute  14  aeo. 
III.  c.  48  as  to  insurances  on  lives  f  459,  460. 

C^.  Policies  of  insurance  being  contracts,  the 
very  essence  of  which  consists  in  observing  the 
purest  good  faith  and  integrity,  how  is  fraud  or 
undue  concealment  in  them  provided  against? 
460. 

38.  What  is  enacted  by  the  statute  19  Geo.  11. 
c.  87  as  to  what  are  denominated  wagertngpoH- 
ciesf  460,  461. 

39.  From  what  does  the  practice  of  purchasing 
annuities  for  lives  at  a  certain  price  or  p- 
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instead  of  advaneing  the  same  sum  on  an  ordi- 
nary loant  arise  ?  461. 

40.  What  has  the  statute  87  Oeo.  III.  o.  26 
directed  in  order  to  throw  some  check  upon  im- 
proYident  transactions  of  this  kind?  461,  462. 

41.  What  is  now  the  extremitj  of  legal  interett 
that  can  be  taken  ?  468. 

42.  If  a  contract  which  carries  interest  be 
made  in  a  foreign  country,  of  what  interett  will 
our  courts  direct  the  payment  ?  468,  464. 

48.  What  does  the  statute  14  Geo.  III.  o.  79 
enact  as  to  the  legaUty  of  interut  on  all  mort- 
gagct  and  other  teeuritiu  upon  estates  or  other 
property  in  Ireland  or  the  plantations  f  464. 

44.  What  is  debt ;  and  in  what  cases  may  it  be 
the  counterpart  of  and  arise  from  any  of  the 
other  species  of  contracts  f  464.- 

45.  Into  what  three  classes  is  debt  usually  di- 
vided? 466. 

46.  What  is  a  debt  of  record  f  466. 

47.  What  is  a  debt  by  specialty  or  special  con- 
tract f  465. 

48.  What  are  debts  by  simple  contract  f  465. 

49.  What  is  enacted  by  the  statute  29  Car.  II. 
o.  8  as  to  one  person's  being  responsible  for  the 
debt  of  another?  466. 

50.  What  is  that  species  of  simplceontract  debt 
now  introduced  into  all  sorts  of  civil  life  under 
the  name  of  paper  credit  f  466. 

61.  What  is  a  bill  of  exchange^  or  draft;  and 
who  is  the  drawer  of  it,  who  the  drawee^  and 
who  the^ayMf  466,  467. 

52.  Of  what  two  sorts  are  bills  of  exchange; 
and  what  difference  is  there  in  law  between 
them?  467. 

58.  What  are  promissory  notes,  or  notes  ofhandj 
and  for  what  sum  at  least  must  they  be  drawn  ? 
467,  468. 

54.  Why  is  it  usual  in  bills  of  exchange  to  ex- 
press that  the  value  thereof  hath  been  received 
by  the  drawer  f  468. 

55.  By  what  means  may  a  bill  of  exchange  or 
promiss*fry  note  be  assigned  ?  468,  469. 

56.  When  may  a  bill  of  exchange  he  protested  for 
tum-iicceptance ;  and  when,  both  a  bill  and  a^ro- 
missory  note,  for  non-payment  f  469. 

57.  In  case  of  such  protests,  what  compensa- 
tion is  the  drawer  bound  to  make  to  the  payee  or 
endorsee;  but  what  happens  in  the  absence  of 
vaoYkprotests  or  their  notification  to  the  dra  wer  f  469. 

58.  When  a  bUl  or  a  note  is  refused,  how  soon 
must  it  be  demanded  of  the  drawer  f  470. 

59.  Upon  whom  may  an  endorsee  call  to  dis- 
charge AbiU  or  A  notef  470. 

CHAP.  XXXI.— 0/  Tale  by  Bankruptcy, 

1.  Who  may  become  a  bankrupt;  and  who 
may  not  ?  471,  473-477. 

2  What  privileges  do  the  laws  of  bankruptcy 
confer  on  the  creditors  ;  and  what  on  the  debtor  f 
472. 

8.  By  what  eleven  acts  may  a  man  become  a 
bankrupt  f  478,  479. 

4.  What  are  the  ten  proceedings  on  a  comnUs- 
swn  of  bankrupt  f  480^484. 

5.  What  if  the  bankrupt  make  default  in  either 
surrender  of  himself  or  conformity  to  the  di- 
rections of  the  statutes  of  bankruptcy  f  481. 

6.  What  powers  has  &ny  judge  or  Justice  of  the 
peace  over  a  bankrupt  f  481. 


7.  What  powers  have  the  commissioners  of 
bankruptcy?  481. 

8.  What  if  the  bankrupt  conceal  or  embezzlf 
any  effects  to  the  amount  of  20/.,  or  withhola 
any  books  or  writings  with  intent  to  defraud  his 
creditors?  482. 

9.  What  if  it  appear  that  his  inability  to  pay 
his  debts  arose  firom  some  gross  misconduct  and 
nogligence?  482. 

10.  After  Hie  time  allowed  to  the  bankrupt  for 
such  discovery  is  expired,  to  what  shall  any 
other  person,  voluntarily  discovering  any  part 
of  the  bankrupts  estate,  be  entitled ;  and  what 
shall  any  trustee,  wilfully  concealing  it,  forfeit  ? 
482. 

11.  Of  what  ratable  amount  is  the  bankrupVs 
allowance  f  488. 

12.  When  shall  not  the  bankrupfs  allowance  or 
indemnity  be  given  him  ?  484. 

13.  What  is  an  act  of  insolvency^  484. 

14.  But  as  to  what  only  are  persons  who  have 
been  once  cleared  by  a  bankruptcy  or  by  an  in- 
solvent act  indemnified  in  case  they  become  bank' 
rupte  again?  484,  485. 

15.  By  virtue  of  the  statutes  of  banknq>tcy, 
in  whom  are  all  the  personal  estate  and  effects  of 
the  bankrupt  considered  as  vested  by  the  act  of 
bankruptcy  f  485. 

16.  What  is  the  meaning  of  the  saying  "  Once 
a  bankrupt  and  always  a  bankrupt"?  485,  486. 

17.  Who  alone  is  not  within  the  statute  of  ' 
bankrupts  f  486. 

18.  But  what  is  provided  by  the  statute  19 
Geo.  n.  c.  82  as  to  money  paid  by  a  bankrupt  to 
a  creditor,  and  by  statute  1  Jac.  I.  o.  15  as  to 
money  paid  by  a  debtor  to  a  bankrupt  f  486. 

19.  What  acts  can  and  cannot  the  assignees  of 
a  bankrupt  do  without  the  consent  of  the  credit- 
ors f  486. 

20.  What  is  the  duty  of  the  assignees  towarda 
the  creditors;  and  within  what  time  shaU  the 
first  dividend  be  made  ?  487. 

21.  What  debts  of  a  bankrupt  have  a  priority 
to  be  paid ;  and  what  shall  not  be  postponed  or 
set  aside?  487,488. 

22.  Within  what  time  shall  a  second  and  final 
dividend  be  made;  and  if  any  surplus  remain 
after  paying  every  creditor  his  fhll  debt  to  whom 
shall  it  be  given  ?  488. 

CHAP.  XXXn.— 0/  Title  by  Testament  and  Ad- 
ministration. 

1.  What  is  a  testament,  and  what  an  adnu- 
nistratumf  490. 

2.  What  were  the  reasonable  parts  in  a  man's 
chattels  of  the  wife  and  children  f  492. 

8.  What  part  of  his  chattels  may  a  man  now 
devise  f  492,  493. 

4.  When  is  a  man  said  to  die  intestate  f  494. 

5.  To  whom  did  the  goods  of  intestates  anciently 
belong ;  and  to  whom  were  they  granted  I  494. 

6.  What  is  the  origin  of  the  right  of  the 
church  to  the  probate  of  wills  and  to  the  admi- 
nistration of  intestatt^spropertyf  494-496, 509, 510. 

7.  Who  is  the  intestate's  administrator  f  496. 

8.  Upon  what  three  accounts  are  persons  pro 
hibited,  by  law  or  custom,  fVom  making  a  will  ? 
497. 

9.  Who  are  to  be  reckoned  Ita  the  first  species  ? 
497. 
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10.  Are  priaonerg,  captives,  and  the  like  abso- 
lutely intestable  f  497. 

11  In  what  oases  may  a  feme-eovsrt  make  a 
testanent  of  chattels  f  498. 

12.  Who  is  an  exception  to  the  general  rule 
that  a  feme-covert  cannot  make  a  testament  of 
chattels  f  498. 

18.  What  if  a  ferns-sole  make  her  will  and 
afterwards  marry  ?  499. 

14.  Who  are  persons  incapable  of  making 
testaments  on  account  of  their  criminal  conduct  ? 
499. 

15.  Into  what  two  sorts  are  testaments  diyided  ? 
500. 

16.  What  is  a  codicil;  and  of  what  two  sorts? 
500. 

17.  Under  what  three  restrictions  has  the  sta- 
tute  of  frauds,  29  Car.  II.  c.  3,  laid  nuncupative 
tnUs  and  codicils  f  500,  501. 

18.  What  vUness  of  their  publication  do  written 
testaments  of  chattels  need?  501. 

19.  What  if  there  be  many  testaments  of  dif-' 
ferent  dates;  and  what  effect  has  the  rqmbli- 
caUon  of  a  former  wUi  upon  one  of  a  later  date  ? 
502. 

20.  In  what  three  ways  may  testaments  be 
avoided?  502. 

21.  What  if  -a  man  who  hath  made  a  wUl 
marry  and  hare  a  child  ?  502. 

22.  Is  it  necessary  to  leave  the  heir  a  shUling  ; 
or,  if  the  heir  or  next  of  km  be  totally  omitted  in 
the  will,  does  the  law  admit  a  querela  inoffieUm 
to  set  it  aside  ?  508. 

28.  What  is  an  executor,  and  who  may  be  one  ? 
508. 

24.  What  must  be  done  if  the  executor  be  not 
•eventeen  years  of  age,  or  be  out  of  the  realm 
when  a  suit  is  oonunenced  in  the  ecdesiastical 
court  touching  the  validity  of  the  vnll  f  508. 

25.  What  if  the  testator  name  no,  or  incapable, 
executors,  or  if  the  executcrs  named  refuse  to  act  ? 
508,504. 

26.  What  if  the  deceased  die  wholly  intestate 
without  making  either  will  or  executors  f  504. 

27.  In  granting  letters  of  administration  pur- 
suant to  the  statutes  81  Edw.  III.  c.  11  and  21 
Hen.  VIII.  c.  5,  by  what  seven  rules  is  the  or- 
dinary bound  ?  504,  505. 

28.  Who  may  euhmnister  to  a  bastard  f  505, 
506. 

29.  If  the  executor  of  A.  die,  who  is  A.'s  ex- 
ecutor f  506. 

•ii).  Is  it  the  same  with  regard  to  A.*s  adnri' 
nistratorf  506. 


81.  What  is  an  administrator  de  bonis  non  f  506 

82.  What  is  the  difference  between  the  offioeit 
and  duties  of  executors  and  those  of  administra- 
tors f  507. 

88.  Who  is  an  executor  de  son  tort;  and  how 
shall  he  be  treated?  507. 

84.  What  are  the  seven  powers  and  duties*  <^ 
a  rightfol  executor  or  administraior  f  508,  510^ 
512,  514,  515. 

85.  In  what  two  ways  is  a  vtZZ  proved;  and 
what  is  styled  the  probate  f  508. 

86.  When  must  the  will  be  proved  before  th« 
ordinary  of  the  jurisdiction,  and  when  before  the 
metropolitan  of  the  province  by  way  of  special  pre- 
rogative f  508,  509. 

87.  If  there  be  two  or  more  executors  or  admi- 
Tiistrators,  is  a  sale  or  release  by  one  of  them  good 
against  the  rest  ?  510. 

88.  What  are  called  assets  f  510. 

89.  In  what  order  of  priority  must  the  de- 
ceased's debts  be  paid  ?  511. 

40.  What  if  a  <Tedi(tor  constitute  his  d^lor  his 
executors  512. 

41.  May  an  executor  or  administraior  give  him* 
self  the  preference  in  the  payment  of  the  de- 
ceased's debts  and  legacies  f  511,  512. 

42.  What  is  a  legacy,  and  what  is  necessary 
to  its  perfection  ?  512. 

48.  In  case  of  a  deficiency  of  assets,  what 
legacies  must  cUiate,  and  how?  512,  518. 

44.  What  is  a  lapsed  legacy  ;  and  to  whom  does 
it  lapse  f  518. 

45.  What  is  a  contingent  and  what  a  vetted 
legacy  f  518. 

46.  But  what  if  such  legacies  be  charged  upon 
real  estate  f  518. 

47.  When  do  Ugades  carry  inters^  f  518,  514. 

48.  What  is  a  donation  causa  mortis  f  514. 

49.  When  shall  the  residuum  go  to  the  executor, 
and  when  to  the  next  of  kinf  514,  515. 

50.  How  do  the  statutes  22  &  23  Car.  II.  e. 
10,  explained  by  29  Car.  II.  e.  80  and  1  Jac.  IL 
c.  17,  distribute  the  surplusage  of  intestate* s  es- 
tates f  515,  516. 

51.  But  what  are  the  customs  of  the  city  of 
London  and  the  province  of  York  as  to  the  distri- 
bution of  inteetat^s  effects  which  are  expressly 
reserved  by  the  statute  of  distributions  f  518,  519. 

52.  What  is  the  widow^s  chamber  by  these  cus- 
toms f  518. 

58.  yfixBiiraa  the  dead  man's  part  f  518. 

54.  In  what  two  principal  points  do  the  cus- 
toms of  ZiOndan  and  York  considerably  differ? 
519. 


BOOK  IIL-OF  PRIVATE  WRONGS. 


CHAP.  I.— 0/  the  Redress  of  Private  Wrongs  by 
the  mere  Act  of  the  Parties, 

1.  What  Te  private  wrongs  as  distinguished 
from  public  wrongs;  and  why  are  the  former 
frequently  termed  civil  v^furies,  and  the  latter 
enmes  and  misdemeanours  f  2. 

2.  How  is  the  redress  of  private  wrongs  prin- 
oi^ally  to  be  sought  ?  2,  8. 

8.  Into  what  three  species  may  the  redress  of 
private  wrongs  be  distributed  ?  8. 

4.  Of  what  two  sorts  is  that  redress  ot private 
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wrongs  which  is  obtained  by  the  mere  act  of  tlie 
parties  f  8. 

5.  Of  what  six  species  is  that  redress  of  pri- 
vate wrongs  which  arises  from  the  w^  act  of  the 
iry'vred  party  t  8-6,  15. 

.    6.  What  is  a  distress,  distrietio;  and  for  whal 
four  n^furies  may  a  distress  be  taken  ?  6,  7/ 

7.  What  are  cattle  damage-feasantf  7. 

8.  What  six  species  of  things  cannot  be  db- 
trainedf  7-10. 

9.  What  are  cattle  levant  and  coudimnt  rf<e— . 
tesetcubantesf  9 
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10.  Wben,  where,  and  how  must  all  disirestea  be 
made;  with  what  exceptions  as  to  the  time?  11. 

11.  In  what  cases  maj  a  second  diatrtu  for 
the  same  duty  be  made?  II,  12. 

12.  What  does  the  statute  of  Marlberge,  62  Hen. 
in.  0.  4,  enact  as  to  unreasonable  distress  f  12. 

18.  How  must  a  distress  be  disposed  of;  and 
when  may  it  be  rescued  by  its  owner?  12. 

14.  ▼/  hat  is  a  pound  ^parcus)  ;  and  of  what 
four  kinds?  12. 

1&.  What  is  the  di£ferenee  in  the  effect  be- 
tween impounding  a  Uve  distress  in  a  common 
pound-overt  and  in  a  fecial  pound-overt  t  18. 

16.  What  if  the  beasts  are  put  in  a  pound- 
covert;  or  if  a  distress  of  dead  chattels  be  not  put 
in  one?  18. 

17.  How  long  must  beasts  taken  damage-feasa$U 
and  distresses  for  suitor  services  remain  impounded  f 
18. 

Id.  What  u  to  replevy  {replegiare)  f  \Z. 

19.  When  is  the  distress  salable  for  a  debt  due 
tc  the  erowH  for  an  amercement  to  the  hrd,  and  for 
statute  distresses ;  and  when  in  all  cases  of  dis- 
tress for  rentf  14. 

20.  What  has  the  statute  11  Geo.  II.  c.  19  pro> 
Tided  in  case  of  any  unlawfU  act  done  in  taking 
a  distress  f  16. 

21.  Are  those  who  are  entitled  to  that  redress 
of  private  wrongs  which  arises  from  the  sole  act 
of  the  injured  party  debarred  of  their  redress  by 
twt  or  action  f  16. 

22.  Of  what  two  species  is  that  redress  of 
private  wrongs  which  arises  from  the  joint  act  of 
aU  the  parties  together?  16. 

28.  What  is  accord;  and  what  is  its  effect? 
16,  16. 

24.  In  what  cases  is  tender  of  sufficient  amends 
to  Wie  party  injured  a  bar  of  all  actions  f  16. 

26.  What  is  arbitration ;  who  is  an  umpire  (tnt- 
peratOT  or  tmpar) ;  and  what  is  an  award f  16. 

26.  How  may  the  right  of  real  property  pass 
by  an  awardf  16. 

27.  In  what  case  does  the  statute  9  &  10  W. 
IIL  e.  16  enact  that  all  submissions  of  suit  to 
arbitration  or  umpirage  may  be  made  rules  of  any 
of  the  king's  courts  of  record  f  17. 

CHAP.  JL^Of  Redress  by  the  mere  Operation  of 
Law, 

1.  Of  what  two  species  is  that  redress  of  pri- 
vate wrongs  which  is  effected  by  the  mere  operor 
tion  of  law  f  18. 

2.  Why,  when  a  creditor  is  executor  or  admi- 
nistrator,  is  he  allowed  to  retain  his  own  dd>t  f 
18,  19. 

3.  But  in  prejudice  to  whom  can  he  aot  retain 
hiaoyrn  debt  f  19. 

4.  What  is  remitter  f  19,  20. 

6.  But  what  if  the  subsequent  estate  or  right 
of  possession  be  gained  by  a  man's  own  act  and 
consent?  20. 

6.  What  is  the  reason  why  this  remedy  of  re- 
mitter to  a  right  was  allowed  f  20. 

7.  But  what,  too,  if  the  party  have  no  remedy 
by  action  t  21. 

CHAP.  III.— 0/  Courts  in  General. 

1.  WnAT  is  that  redress  of  private  wrongs 
wherein  the  act  of  the  parties  and  the  act  of  law 
eo-operate?  22. 


2.  Is  not  the  ordinary  course  of  justice  ex  ■ 
eluded  by  the  extrajudicial  remedy  which  the 
law  allows  in  the  several  cases  of  redress  by  the 
act  of  the  parties  mentioned  in  a  former  chapter* 
22,  23. 

8.  What  in  the  cases  of  remedy  by  the  mer^ 
operation  of  lawf  28. 

4.  What  is  a  general  and  indisputable  rule 
where  there  is  a  legal  right  f  23. 

6.  What  is  a  court  defined  to  be  ?  28. 

6.  Whence  are  all  courts  of  justice  deriyed  ? 
24. 

7.  What  one  distinction  runs  throughout  all 
courts  of  justice  f  24. 

8.  What  constitutes  a  court  of  record;  and  by 
what  shall  its  existence  be  tried  ?  24,  26. 

9.  What  is  a  court  not  of  record;  what  is  <he 
extent  of  its  power,  and  by  what  shall  its  ex- 
istence be  tried  ?  26. 

10.  What  three  constituent  parts  must  there 
be  in  every  court ;  and  what  assistants  is  it  usual 
for  the  superior  courts  to  have  ?  26. 

11.  What  is  an  attorney  at  lawf  26. 

12.  Who  cannot  appear  in  court  by  attorney  f 
26. 

18.  What  are  the  qualifications  of  attorneys  f 
26. 

14.  Of  what  two  species  or  degrees  are  advo* 
cotes  or  counsel  f  26. 

16.  When  may  a  barrister  be  called  to  the  statb 
and  degree  of  a  Serjeant ;  and  who  are  by  custom 
always  admitted  into  this  venerable  order  as  a 
qualification  for  their  office  ?  27. 

16.  Who  are  his  majesty's  counsel  learned  m  the 
laWt  and  his  a/^o77i£y  and  solicitor  general ;  and 
what  are  their  restrictions?  27. 

17.  To  what  does  &  patent  of  precedence  entitle 
a  barrister  f  28. 

18.  Who  are  clients  f  28. 

19.  Can  a  counsel  maintain  an  tiution  for  hia 
fees?  28. 

20.  For  what  spoken  by  him  is  a  counsel  not 
answerable?  29. 

21.  How  are  counsel  guilty  of  deceit  or  collu- 
sion punishable  by  .the  statute  Westminster  1, 
8Edw.  I.  0.28?  29. 

CHAP.  IV.— Of  the  Public  Courts  of  Common 
Law  and  Equity. 

1.  Or  what  two  natures  are  courts  of  justice 
with  regard  to  their  several  species  ?  80. 

2.  Of  what  four  sorts  are  public  courts  of  jus- 
ticef  80. 

i.  What  are  the  ten  general  toid  public  courts 
of  common  law  and  eguity  constituted  for  the  re- 
dress of  dvil  injuries,  beginning  with  the  lowest; 
and,  of  these  ten,  which  are  of  a  partial  juris- 
diction and  confined  to  particular  districts,  and 
which  are  the  superior  courts,  calculated  for  the 
administration  of  redress  throughout  the  whole 
kingdom ;  which  are  courts  of  record,  and  which 
not,  and  which  are  courts  of  equity  as  well  ae 
lawf  82-«6,  87,  41,  44,  47,  48,  66,  67. 

4.  What  is  the  court  of  piepoudre;  who  is  the 
judge  of  it ;  what  is  its  jurisdiction ;  and  where 
lies  an  appeal  from  i^  ?  82,  88. 

6.  What  is  the  court-baron;  by  whom  is  it 
held  as  registrar  ;  and  of  what  two  natures  is  it  ? 
83. 

6.  Before  whom,  as  judges,  is  the  court-baron 
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of  the  Becond  or  common-law  nature  held ;  what 
vleM  may  it  hold ;  whither  may  its  proeeedingt 
be  removed ;  and  where  lies  an  appeal  from  it  f 
84. 

7.  What  is  a  hundred  court;  who  are  \\m  judges 
and  registrar;  whither  may  its  proceedingt  be 
removed;  and  where  lies  an  appeal  from  it? 
84,  85. 

8.  What  is  the  county  court;  ithtA pleas  may 
it  hold ;  who  are  its  real  judges^  and  who  its 
mnisterial  officer;  whither  may  iVa proceedings  be 
removed;  and  where  lies  an. appeal  from  it? 
86,  87. 

9.  What  is  the  origin  of  the  court  of  common 
pleas  or  common  bench;  and  by  what  was  the 
court  rendered  fixed  and  stationary  where  ?  88, 
89. 

itK  What  benefit  did  the  common  law  itself  de- 
rive from  this  establishment  of  its  principal 
couHf  89. 

11.  Into  what  two  sorts  Sixe pleas  or  suits  regu- 
larly divided ;  and  of  what  court* s  jurisdiction 
were  each  of  these  the  proper  objects  ?  40. 

12.  What  are  the  judges  of  the  court  of  common 
pleas;  and  when  do  they  sit?  41. 

13.  Where  lies  an  appeal  from  this  court  f  41. 

14.  What  is  the  court  of  king's  bench;  why  is 
it  so  called,  and  what  are  Hb Judges?  41. 

15.  For  what  reason  is  all  process  issuing  out 
of  this  court  in  the  king's  name  returnable  *<u6i- 
cunque  fuerimus  in  Anglia"  t  41,  42. 

16.  What  is  the  jurisdiction  of  this  court; 
and  by  what  fiction  can  it  hold  plea  of  all  per- 
sonal actions  whatever  ?  42-44. 

17.  Where  lies  an  appeal  from  this  courts  44. 

18.  What  is  the  court  of  exchequer  (scaccha- 
rium);  why  is  it  so  called ;  and  what  is  its  rank  ? 
44. 

19.  Of  what  two  divisions  does  it  consist; 
and  what  are  the  two  subdivisions  of  the  second 
division?  44. 

20.  Where  and  before  whom  is  the  exchequer 
court  of  equity  held ;  and  what  is  the  primary 
and  original  business  of  this  court  t  45. 

21.  But  by  what  fiction,  with  the  help  of  the 
common-law  part  of  this  courfs  jurisdiction,  may 
all  kinds  of  personal  suits  be  prosecuted  in  it  ? 
45,  46. 

22.  Where  lies  an  appeal  from  the  equity  side 
of  this  court;  and  where  from  the  common  lawf 
46. 

23.  What  is  the  court  of  chancery  (eaneellaria) ; 
why  is  it  so  called;  and  how  is  the  ofllce  of 
chancellor  or  lord-keeper  created  ?  47. 

•  24.  What  is  the  chancellor  virtute  officii;  and 
what  are  his  powers  and  authorities  ?  47,  48. 

25.  Of  what  two  distinct  tribunals  does  the 
court  of  chancery  consist  ?  48, 

26.  What  is  the  jurisdiction  of  the  ordinary 
legal  court  in  chancery;  what  if  tokjfact  be  dis- 
puted between  the  parties;  and  where  lies  an 
appeal  from  its  Judgments  in  lawf  48,  49. 

27.  What  writs  issue  from  the  common-law 
court  in  chancery ;  and  what  is  the  origin  of  the 
hanaper  and  petty-bag  offices  ?  49. 

28.  What  is  the  origin  of  the  separate  juris- 
diction of  the  chancery  as  a  court  of  equity  t  61- 
63. 

29.  How  was  that  notable  dispute  decided 
which  was  set  on  foot  by  Sir  Edward  Coke  when 
chief  Justice  of  the  court  of  king's  bench,  whether 
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a  court  of  equity  could  give  relief  after  cr  ogalasi 
adjudgment  at  common  lawf  64. 

80.  What  chancellor  first  built  a  system  of 
equitable  jurisprudence  and  jurisdiction  upon 
wide  and  rational  foundations,  and  occasioned 
the  power  and  business  of  the  court  of  chancery 
to  increase  to  its  present  amaxing  degree  ?  66. 

81.  Where  lies  an  appeal  from  this  court  of 
equity  in  chancery;  and  what  two  differences  are 
there  between  appeals  from  a  court  of  equity  and 
writs  of  error  from  a  court  of  law  f  66. 

82.  What  is  the  nature  of  all  the  branches  of 
the  court  of  exchequer  chamber;  and  of  whom 
does  it  now  consist  ?  56,  57. 

83.  Where  lies  an  appeal  from  this  court  f  57. 

84.  What  is  the  nature  of  the  house  of  peers  as 
a  court  of  Judicature ;  and  where  lies  an  appeal 
from  it?  57. 

86.  What  is  an  eleventh  species  of  courts  of 
general  jurisdiction  and  use  which  are  derived 
out  of,  and  act  as  collateral  auxiliaries  to»  the 
foregoing?  68. 

86.  Of  what  are  these  courts  composed ;  how 
often  in  the  year  are  they  instituted,  and  for 
what  purpose  ?  58,  59. 

87.  By  virtue  of  what  five  several  authoritiea 
do  the  Judges  upon  their  dreuits  now  sit?  60. 

88.  What  is  a  commission  of  assiu  f  60. 

89.  What  is  a  commission  of  msipriusf  60. 

CHAP.  Y.^Of  Courts  Eccle»iasticaly  MUitary,  ana 
MarUimt, 

1.  Who  first  separated  the  ecclesiastical  court 
from  the  aVtZf  62. 

2.  What  are  the  seven  principal  courts  of  ec- 
clesiastieal  jurisdiction,  or,  as  they  are  often 
styled,  courts  Christian,  (eurise  Christianiiatis,)  be- 
ginning with  the  lowest  ?  64-67. 

8.  What  is  the  jurisdiction  of  the  archdeacot^M 
court ;  before  whom  may  it  be  held ;  and  where 
lies  an  appeal  from  it  ?  64. 

4.  What  is  the  jurisdiction  of  the  consistory 
court  of  every  diocesan  bishop  ;  where  is  it  held ; 
who  is  \lie  Judge;  and  where  lies  an  appeal  from 
it?  64. 

5.  What  is  the  court  of  arches;  why  is  its^vc^ 
called  dean  of  the  arches;  what  is  now  the  juris- 
tion  of  the  court;  and  where  lies  an  appeal 
from  it?  64,  65. 

6.  What  is  the  court  of  peculiars;  what  is  its 
jurisdiction ;  and  where  lies  an  appeal  frvm  it? 
65. 

7.  What  is  the  jurisdiction  of  the  prerogatht 
court;  by  whom  is  t^e  judge  appointed;  and 
where  lies  an  appeal  from  it  ?  65,  66. 

8.  What  is  the  nature  of  the  court  <^  deleyatea 
{Judices  delegati);  and  by  whom  are  they  ap- 
pointed? 66,  67. 

9.  What  is  a  commission  of  review  f  67. 

10.  What  is  the  only  court  military  known  to 
and  established  by  the  permanent  laws  of  the 
land ;  before  whom  is  it  held ;  of  what  has  U 
cognizance ;  and  where  lies  an  appeal  from  it  ? 
68. 

11.  What  are  the  three  maritime  courts;  and 
what  are  their  power  and  jurisdiction  ?  68,  69. 

12.  Before  whom  is  the  court  of  admiralty  held ; 
according  to  the  method  of  what  law  are  its  pro- 
ceedings ;  and  where  is  it  held  ?  69. 

18.  Where  lies  an  appeal  from  the  ordinaiy 
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Bentences  of  the  ctdmiraUy  judge;  but,  in  oases 
of  jmze  vesieU  taken  in  the  time  of  war  in  any 
pan  of  the  world  and  condemned  in  any  of  the 
court*  of  admrcUt^f  or  mce-admiraUy  aa  lawful 
prise,  where  Ilea  an  appeal  ?  69. 

CHAP.  VL— Cy  CourU  of  a  Special  JurUdicthn. 

1.  What  are  the  ten  eourU  whose  jurisdiction 
is  private  and  special,  confined  to  particular 
spots,  or  instituted  only  to  redress  particular  in- 
juries? 71,  7a-75,  77-80,  88. 

2.  What  were  the  forest  courts  f  71-78. 

8.  By  whom  is  the  court  of  commissioners  of 
9€tpers  appointed;  what  are  their  jurisdiction 
and  power ;  and  under  whqse  control  are  they  7 
78,  74. 

4.  What  are  the  i>ower  and  jurisdiction  of  the 
court  of  poUciea  of  assurance ;  by  whom  may  it 
be  appointed;  of  whom  does  it  consist;  and 
why  has  it  fallen  into  disuse  ?  74,  75. 

6.  Wha<^  is  the  origin  of  the  court  of  the  mar- 
shalsea  and  the  palace-court  at  Westminster ;  how 
were  both  reyived  by  king  Charles  I. ;  what  is 
their  present'  jurisdiction ;  how  may  their  pro- 
cecdings  be  removed :  and  where  lies  an  appeal 
from  them?  76,  76. 

6.  What  are  the  courts  of  the  principality  of 
Wales ;  by  whom  are  the  judges  of  session  ap- 
pointed ;  what  is  their  jurisdiction  ;  and  where 
lies  an  appeal  from  ^eir  judgments  f  11, 

7.  What  v»rit$  of  process  of  the  king's  courts  at 
Westminster  run  into  the  principality  of  Wales  ; 
and  when  may  actions  between  Welsh  parties  be 
brought  in  the  English  courts,  and  where  may 
they  be  tried  ?  77,  78. 

8.  What  are  the  nature  and  jurisdiction  of  the 
court  of  the  ducky-chamber  of  Lancaster;  and  be- 
fore whom  may  it  be  held  ?  78. 

9.  What  is  the  jurisdiction  of  the  ^urts  apper- 
taining to  the  counties  palatine  of  ChesteTy  Lan- 
casteTf  and  Durhaj^,  and  the  royal  franchise  of 
Ely;  under  whose  government  are  these /ran- 
thisee ;  and  by  virtue  of  what  do  the  judges  of 

■  assize  sit  therein  ?  78,  79. 

10.  ^S\lB,i  franchises  and  exclusive  jurisdiction 
(before  whom)  have  the  cinque  ports  of  Dover, 
Sandwich,  Romney,  Hastings,  and  Hythe,  to  which 
Winchelsey  and  Rye  have  been  added ;  and  what 
IS  the  progress  of  an  appeal  from  them  ?  79. 

11.  Why  may  all  prerogative  writs  issue  to 
these  exempt  jurisdictions  ?  79. 

12.  What  are  the  stannary  courts  in  Devonshire 
and  Cornwall ;  and  before  whom  are  they  held  ? 
79. 

13.  What  are  the  privileges  of  tinners;  and 
what  is  the  progress  of  appeal  from  decisions  in 
a  stannary  court  f  80. 

14.  What  is  the  origin  of  the  several  courts 
within  the  city  of  London  and  other  cities,  bo* 
roughs,  and  corporations,  held  by  prescription, 
charter,  or  act  of  parliament ;  under  what  su- 
perintendency  are  they ;  and  according  to  what 

aw  must  their  proceedings  be  ?  80,  81. 

15.  What  are  the  nature  and  constitution  of 
the  coftrts  of  requests  or  courts  of  conscience  ;  and 
wherein  do  their  proceedings  vary  from  the 
course  of  the  common  lawf  81. 

16.  What  does  the  commentator  recommend 
In  preference  to  courts  of  requests;  and  why? 
82,88. 


17.  In  what  one  instance  have  the  proneed- 
ings  in  the  county  and  hundred  courts  been  again 
revived  by  the  statute  28  Geo.  III.  c.  88 ;  and 
what  does  it  enact  ?  88. 

18.  What  are  the  jurisdiction  and  system  of 
jurisprudence  of  the  chancellor* s  courts  in  the 
two  universities  of  England;  and  why,  in  the 
reign  of  Queen  Elizabeth,  was  an  act  of  par- 
liament obtained  confirming  all  the  charters  of  the 
two  universities  f  88-85. 

19.  Who  is  the  judge  of  the  chancellor's  court; 
and  what  is  the  process  of  an  appeal  from  its 
decisions?  85. 

CEAV.VLL^Cf the Cognizanceof Private  Wrongs. 

1.  Of  what  three  classes  are  wrongs  or  ir^'uries 
cognizable  by  the  ecclesiastical  court,  not  for  the 
sake  of  the  party  ir^uring,  (pro  salute  animee,)  but 
for  the  sake  of  the  party  injuredf  87,  88. 

2.  From  what  five  principal  ir^ries  do  the  j^e- 
cuniary  causes  cognizable  in  the  ecclesiastical  court- 
arise?  88-92. 

8.  When  will  a  suit  for  tiihcs  lie  in  ecclesiastical 
courts  f  88,  89. 

4.  What,  by  the  ancient  law  and  by  the  sta- 
tute 2  &  8  Edw.  YI.  c.  18,  is  the  penalty  in  case 
any  person  shall  carry  off  his  predial  tithes  before 
the  tenth  part  be  duly  set  forth,  or  agreement 
be  made  with  the  proprietor,  or  shall  withdraw 
his  tithes  of  the  same,  or  shall  hinder  the  pro- 
prietor of  the  tithes,  or  his  deputy,  from  viewing 
or  carrying  them  away  ?  89. 

5.  But  how  may  what  tUhes  and  dues  be  re- 
covered by  statutes  7  W.  III.  c.  6  and  8  W.  III. 
0.  84?  89,  90. 

6.  When  will  a  suit  for  fees  lie  in  th')  ecclo' 
siastical  courts  f  90. 

7.  When  has  a  curate  a  remedy  for  his  salary 
in  the  ecclesiastical  court  f  90. 

8.  What  is  spoliation^  and  when  is  it  cognizable 
in  the  spiritual  court  f  90,  91. 

9.  When  will  the  temporal  courts  interfere  with 
the  spiritual  in  causes  matrimonial  f  93. 

10.  What  are  the  five  principal  matrimonial 
causes  now  cognizable  in  the  ecclesiastical  courts  f 
98,  94. 

11.  When  does  the  ecclesiastical  law  decree  a 
divorce  d  mensil  et  thoro,  and  when  d  vinculo  mor 
trimonHf  94. 

12.  What  are  the  three  principal  testamentary 
causes  belonging  to  the  ecclesiasticcU  jurisdiction  ? 
98. 

18.  In  what  cases  of  testamentary  causes  do 
the  courts  of  equity  exercise  a  concurrent  juris- 
diction with  the  ecclesiastical  courts;  and  why?  98. 

14.  According  to  the  practice  of  what  lawa 
are  the  proceedings  in  the  ecclesiastical  courtt 
regulated?  100. 

15.  When  will  the  courts  of  common  law  awaiCi 
a  prohibition  against  the  proceedings  in  tht 
spiritual  court  f  100. 

16.  What  is  the  ordinary  course  of  proce*  Jing 
in  the  ecclesiastical  courts  f  100,  101. 

17.  yfhsX  process  have  the  ecclesiastical  ^urts 
to  enforce  their  sentences  f  101. 

18.  What  are  the  two  sorts  of  excommunicationf 
101. 

19.  What  if  the  judge  of  any  spiritual  court 
excommunicate  a  man  for  a  cause  of  which  he 
hath  not  the  legal  cognizance  ?  101. 
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20.  Wliat  acts  ie  an  excommunicated  person 
disabled  from  doing  ?  102. 

21.  What  are  writs  of  aignifieamt  or  de  exeom- 
mwiieato  capiendo  and  de  excommunicato  deUbe- 
rando;  when  and  whence  do  thej  issue;  and 
what  are  their  effects  ?  102. 

22.  What  assistance  is  given  by  the  'statutes 
27  Hen.  VIII.  c.  20  and  82  Hen.  VIII.  c.  7  in 
case  of  subtraetum  of  Htheaf  102,  108. 

28.  What  is  the  jurisdiction  of  the  court  mili- 
tary or  courts  of  chivalry  declared  to  be  by  sta- 
tute 18  Ric.  II.  c.  2 ;  and  by  what  fiction  of 
common  law  has  It  been  still  more  narrowly  con- 
fined? 108. 

24.  Of  what  two  avil  vyuriet  is  it  cognizable  ? 
103,  104, 

25.  Will  an  action  for  ivordg  lie;  and  what 
remedy  can  the  court  military  give  as  a  court  of 
honour f  104. 

26.  What  were  the  proceedings  of  the  court 
military  as  a  court  of  heraldry  and  precedence; 
and  why  has  it  fallen  into  disuse  ?  105. 

27.  What  deeds  and  records  of  the  heralds  are 
received  in  a  court  of  justice  f  105. 

28.  How  has  the  house  of  lords  provided  for 
the  descent  of  peers  f  106, 

29.  Have  the  courts  maritime  cognisance  of 
any  thing  done  by  water  within  the  body  of  any 
county^  of  wrecksy  of  things  flotsam^  jetsam^  and 
Ugofiy  of  seaman's  wages  contracted  for  on  land, 
of  charter  parties  or  ship  covenants,  or  of  con- 
tracts made  upon  sea  to  be  performed  in  Eng- 
land ;  and  what  is  the  general  rule  as  to  their 
jurisdiction  ?  106,  107. 

80.  By  what  fiction  of  common  law  has  the 
cognizance  of  suits  been  drawn  from  the  courts 
of  admiralty  to  those  of  Westminster  hallf  107. 

81.  What  if  a  question  that  is  proper  for  the 
cognizance  of  the  court  of  admiralty  should 
arise  in  a  cause  of  which  that  court  hath  not  the 
original  jurisdiction ;  or  if  a  question  properly 
determinable  by  the  common  law  should  arise  in 
a  cause  of  which  the  court  of  admiralty  hath  the 
original  jurisdiction  ?  108. 

82.  Upon  what  laws  are  the  proceedings  of 
the  courts  of  admiralty  founded  ?  108. 

83.  What  are  their  process  and  power?  108, 
109. 

84.  What  ir\furies  are  cognizable  by  the  courts 
of  common  lawf  109. 

85.  What  is  the  remedy  when  juetice  is  either 
refused  or  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  cause?  109. 

86.  What  is  a  writ  of  procedendo  ad  judicium ; 
and  when  and  whence  does  it  issue  ?  109,  110. 

87.  What  is  a  writ  of  mandamus;  and  when 
and  whence  does  it  issue?  110,  111. 

88.  What  is  s^ peremptory  mandamus  ;  when  does 
it  issue ;  and  what  if  a  false  return  should  be 
made  to  it?  111. 

39.  What  is  the  remedy  when  an  inferior  court 
encroaches  on  its  jurisdiction  or  calls  one  coram 
ndnfudics  to  answer  in  a  court  that  has  no  legal 
cognizance  of  the  cause?  111. 

40.  What  is  a  writ  of  prohibition  ;  and  when, 
whence,  and  whither  does  it  issue?  112. 

41.  What  if  the  judge  or  the  parXy  shall  pro- 
ceed after  such  prohibition  ?  1 1 8. 

12.  What  is  the  usual  form  of  proceeding  upon 
prohibitions  f  118. 

43.  When  is  the  party  applying  for  the  prohi- 
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biiion  directed  to  declare  in  prohibition;  and  what 
is  the  nature'  and  effect  of  that  proceeding  ?  118, 
114. 

44.  When  is  a  writ  of  consultation  awarded 
upon  that  proceeding ;  why  is  it  so  called ;  azui 
what  is  its  effect?  114. 

45.  What  if  the  fact  upon  which  the  proMbitiom 
is  granted  be  afterwards  falsified?  114. 

46.  In  what  other  case  is  the  writ  of  eofamite- 
tion  frequently  granted  ?  114. 

CHAP.  VIII.— 0/  Wrongs  and  their  Remedies  r«- 
specting  the  Rights  of  Persons. 

1.  What  two  things  may  be  considered  in 
treating  of  the  cognizance  of  injuries  by  th« 
courts  of  common  lawf  115. 

2.  What  is  the  plain,  natural  remedy  for  every 
species  of  wrong  between  subject  and  subfeett 
116. 

8.  In  what  two  ways  may  this  remedy  t>« 
effected?  116. 

4.  What  are  the  instruments  whereby  this 
remedy  is  obtained?  116. 

5.  Into  what  three  kinds  are  the  suitSy  from. 
the  subject  of  them,  distinguished?  117. 

6.  Of  what  two  sorts  are  personal  actions  ;  and 
upon  what  is  each  said  to  be  founded?  117. 

7.  What  are  real  aetiofis;  and  why  and  for 
what  are  they  now  pretty  generally  laid  aside 
in  practice  ?  118. 

8.  What  are  mixed  actions  f  118. 

9.  What  distinction  into  two  kinds  runs  through 
all  dvil  injuries;  the  latter  species  why  savouring 
of  the  criminal  kind,  and  how,  therefore,  in  strict- 
ness of  law,  liable  to  a  double  punishment  ?  118, 
119. 

10.  May  we  make  the  same  division  of  if^uriM 
that  we  did  of  rights  in  a  former  book  ?  1 19. 

11.  Into  what  two  kinds,  may  we  remember, 
were  the  rights  of  persons  distributed ;  and  what 
three  were  the  absolute  rights  of  each  indiridu^ 
defined  to  be ;  and  must  the  wrongs  or  n^uriu 
affecting  them  be  of  a  correspondent  nature? 
119. 

12.  Of  what  five  kinds  are  the  injuries  which 
affect  t\\%  personal  security  of  individuals  ?  119. 

18.  By  what  five  means  may  the  two  species 
of  injuries  affecting  the  limbs  or  bodies  of  indi> 
viduals  be  committed  ?  120,  121. 

14.  What  is  necessary  to  complete  the  isf^unf 
of  threat  f  120. 

15.  What  constitutes  M<att/<f  120. 

16.  What  constitutes  battery;  and  when  Is 
battery  justifiable  ?  120. 

17.  What  is  the  plea  of  son  assault  demesne  t 
120. 

1 8.  What  is  th e  plea  of  molUter  manus  imposwU ; 
and  when  may  it  be  pleaded  m  justification  f  121. 

19.  What  is  mayA«inf  121. 

20.  What  are  the  members  the  loss  of  which 
constitutes  mayhem;  and  what  are  not  ?  121. 

21.  For  which  of  these  five  v\juries  may  bil 
indictment  be  brought  as  well  as  an  action;  antf 
why?  121.       . 

22.  What  are  the  injuries  affecting  a  man's 
health ;  and,  these  being  injuries  unaccompanied 
by  force,  what  is  the  remedy  for  them?  122. 

23.  What  is  the  special  action  of  trespass  or 
transgression  upon  the  case;  and  why  is  it  no 
caUed?  122. 
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24.  When  is  it  a  settled  distinction  that  the 
lemedy  shall  be  by  an  action  of  tretpaaa  vi  et 
armisy  and  when  by  an  action  of  trespass  upon 
the  ease  f  123. 

25.  Of  what  three  kinds  are  injuries  affecting 
a  man's  r^utaiion  or  good  name?  123,  125, 
126, 

26.  What  toords  are  actionable  without  proving 
any  particular  damage  to  haye  happened,  but 
merely  upon  the  probability  that  it  might  hap- 
pen? 123,  124. 

27.  What  is  scandalum  magnatum;  how  is  it 
redressed ;  and,  if  tending  to  scandalize  whom, 
are  words  reputed  more  highly  injurious  than 
ordinary?  128,  124. 

28.  What  is  called  laying  an  action  for  words 
with  2k  per  quodf  124. 

29.  When  are  scandals  cognizable  only  in  the 
ecclesiastical  court  f  124,  125. 

80.  What  words  are  not  aetionablef  124,  125. 

81.  When  will  no  action  for  words  lie,  even 
though  special  damage  have  ensued ;  and  is  it 
damnum  absqute  injuria  ?  125. 

82.  What  are  libels;  and  why  are  there  what 
two  remedies  for  libels?  125. 

83.  In  the  remedy  by  a^ition  on  the  case  for 
libelj  may  the  defendant  justify  the  truth  of  the 
facts  and  show  that  the  plaintiff  has  received  no 
v^ury  ataUf  125,  126. 

84.  What  is  it  necessary  for  the  plaintiff  to 
show  in  actions  for  Ubels  by  signs  and  pictures  ? 
126. 

85.  In  the  case  of  ir^uries  affecting  a  man's 
reputation  by  malicious  prosecutions,  when  does  the 
law  give  him  the  choice  of  what  two  remedies? 
126. 

36.  By  what  injury  is  the  right  of  personal 
2f6«r<2^  violated?  127. 

87.  What  two  points  are  requisite  to  oonstitute 
the  injury  oi  false  imprisonment  f  127,  128. 

88.  Of  what  two  sorts  is  the  remedy  for  false 
imprisonment  f  128. 

89.  What  are  the  four  means  of  removing  the 
actual  injury  of  false  imprisonment  f  128. 

40.  What  is  the  writ  of  mainprize,  manucapiio  ; 
when  is  It  generally  granted,  and  when  specially  ; 
and  how  do  mainpernors  differ  from  bailf  128. 

41.  What  is  the  writ  de  odio  et  atia ;  what  does 
magna  carta  saj  of  it ;  by  what  was  it  abolished ; 
and  by  what  is  Sir  Edward  Coke  of  opinion  that 
it  was  revived?  128,  129. 

42.  What  is  the  writ  de  komine  repUgiando ; 
and  when  does  a  process  issue  called  a  capias  in 
withernam;  and  what  is  its  effect  ?  129. 

43.  But  what  hath  almost  entirely  antiquated 
these  three  remedies  of  false  imprisonment ;  and 
to  what  hath  it  caused  a  general  recourse  to  be 
bad  in  behalf  of  persons  thus  aggrieved  ?  129. 

44.  What  four  kinds  of  the  torit  of  habeas  cor- 
ptis  are  made  use  of  by  the  courts  at  Westminster 
for  removing  prisoners  from  one  court  to  another 
in  the  more  easy  administration  of  justice  ?  129, 
180. 

45.  What  is  the  haheets  corpus  ad  respondendum? 
129. 

46.  yVh&tiaihekt  ad  satisfaciendum  f  129. 

47.  What  are  those  ad  prosequendum,  testifi- 
catidum,  deliberandum^  8lq.  ?  129. 

48.  What  is  the  common  writ  ad  faciendum  et 
recipiendum;  and  why  is  the  writ  frequently  de- 
nominated an  habeas  corpus  cum  causa  f  129,  180 


49.  Upon  what  is  this  writ  grantat)le,  and 
what  is  its  effect  ?  130. 

50.  But  what  is  ordered  by  the  statute  1  &  2 
P.  and  M.  e.  13  in  order  to  prevent  the  surrep- 
titious discharge  of  prisoners  f  130. 

51.  And  what  is  enacted  by  statutes  21  Jao. 
I.  c.  28,  12  Geo.  I.  c.  29,  and  19  Geo.  III.  c.  70, 
in  order  to  avoid  vexatious  delays  by  removal 
of  frivolous  eatwes  /  180,  131. 

52.  But  what  is  the  great  and  efficacious  writ 
in  all  manner  of  illegal  confinement ;  what  does 
it  direct ;  and  when,  whence,  and  whither  doeF 
it  issue?  131,  132. 

58.  How  must  this  writ  be  obtained;  and 
why?  132,  183. 

54.  When  is  this  writ  a  writ  of  right  in  whom 
against  whom  ?  183. 

55.  What  is  it  absolutely  necessary  to  express 
upon  every  commitment  f  134. 

56.  What  does  the  statute  16  Car.  I.  c.  10, 
2  8  enact  as  to  the  writ  of  habeas  corpus?  135. 

57.  What  does  the  famous  habeas  corpus  act, 
81  Car.  II.  0.  2,  enact ;  but  to  what  commitments 
only  does  it  extend  ?  186,  137. 

58.  What  if  the  writ  be  not  immediately 
obeyed?  187. 

59.  What  is  the  satisfactory  remedy  for  the  in- 
jury of  false  imprisonment  ?  188. 

60.  What  four  relations  of  persons  do  injuries 
which  affect  the  relative  rights  of  individuals  par- 
ticularly affect?  139. 

61.  What  are  the  three  principal  injuries  which 
may  be  offered  to  a  husband?  139. 

62.  What  does  the  law  always  suppose  in  case 
of  abduction ;  and  why  ?  139. 

63.  What  two  species  of  remedy  has  the  hus- 
band for  this  ir\jury?  139. 

64.  What  satisfaction  does  thd  law  give  a 
husband  for  the  dvU  injury  of  adultery?  139. 

65.  By  what  circumstances  are  the  damages 
recovered  for  this  ir^ury  increased  or  diminished? 
140. 

66.  In  what  cases  must  marriage  m  fact  be 
proved?  140. 

67.  When  does  the  law  give  the  husband  a 
separate  remedy  by  an  action  of  trespass  per 
quod  consortium  amisit  ?  140. 

68;  Of  what  two  kinds  were  injuries  that  might 
be  offered  to  persons  considered  in  the  relations 
of  parent  or  guardian ;  and,  provided  either  be 
stiU  an  ir\jury,  what  is  the  remedy?  140,  141. 

69.  But  what  more  speedy  and  summary  method 
of  redressing  all  complaints  relative  to  wards 
and  guardians  hath  of  late  obtained ;  and  what 
is  expressly  provided  by  statute  12  Car.  II.  c. 
24  as  to  testamentary  guardians  ?  141,  142. 

70.  What  two  species  of  injuries  are  incident 
to  the  relation  between  master  and  servant,  and 
the  rights  accruing  therefrom  ?  142. 

71.  Who  have  what  two  remedies  in  case  on 
man  beat  or  confine  another's  servant  ?  142. 

CHAP.  IX.— 0/  If^wries  to  Personal  Property. 

1.  Of  what  two  natures  are  the  injuries  whio 
may  be  offered  to  the  rights  of  property?  144. 

2.  What  are  the  two  sorts  of  injuries  which 
may  be  offered  to  the  rights  of  personal  pro^ 
perty?  145. 

3.  To  what  two  species  of  injuries  are  the 
rights  of  personal  property  in  possession  liable  ?  1 46. 
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4.  Into  what  two  branches  ia  duposteision  di- 
risible?  146. 

5.  Of  what  two  kinds  is  the  remedy  which 
the  law  has  giyen  for  an  unlawful  taking  of 
goods  ?  146,  146. 

6.  Bj  what  two  species  of  action  is  the  actual 
specific  possession  of  the  identiesA personal  chattel 
restored  to  the  proper  owner?  146. 

7.  Why  may  this  be  done  in  the  case  of  dis- 
<ref«  more  than  in  any  other  ?  146. 

8.  What  are  the  two  species  of  rescous  and 
their  seyeral  remedies?  146. 

9.  What  is  an  action  of  replevin  ;  and  what  do 
the  itatiOet  of  Marlherge  and  of  1  P.  and  M.  c. 
12  direct  the  sheriff  to  do  ooncerning  replevin  f- 

10.  In  pursuance  of  the  statute  of  West- 
minster 2,  18  Edw.  I.  c.  2,  for  what  two  things 
is  security  to  be  given  by  the  party  replevying  to 
the  sheriff  or  his  deputy ;  and  what  does  the  sta- 
tute 11  Geo.  II.  c.  19  require  besides  of  the 
officer  granting  a  replevin  on  a  distress  for  rent  t 
147,  148. 

11.  But  what  if  the  distrainor  claim  any  pro- 
perty in  the  goods  so  taken  and  to  keep  thfem 
by  a  kind  of  personal  remitter  f  148. 

12.  And  what  if  the  sheriff  return  that  the 
goods  or  beasts  are  eloigned,  elongalay  carried  to 
a  distance  to  places  to  him  unknown  ?  149. 

13.  When  can  goods  taken  in  withernam  be 
replevied  f  149. 

14.  Upon  action  of  r^2«vm  brought,  when  does 
the  distrainor  or  dtfendant  make  avowry,  and  when 
cognizance  f  160. 

16.  What  if  the  cause  be  determined  for  the 
plaintiff;  and  what  if  for  the  dtfendant;  and 
what  does  the  statute  of  Westminster  8,  o.  2 
enact  in  this  latter  event  ?  160. 

16.  When  shaU  the  plaintiff  ^^ve  a  writ  of 
second  deliverance  and  the  defendant  a  writ  of  re- 
turn irreplevisable;  and  what  are  they  ?  160. 

17.  What  does  the  statute  17  Car.  II.  o.  7  di- 
rect if  the  plaintiff  in  an  action  of  replevin  be 
nonsuit  before  issue  joined,  or  if  judgment  be 
given  against  him  on  denwarear;  and  what  if  the 
rumsuU  be  after  issue  joined,  or  if  a  verdict  be 
against  the /)/am<tJ^  160,  161. 

18.  But  what  if,  pending  a  rqtlevin  for  a 
former  distress,  a  man  distrain  again  for  the  same 
rent  or  service  f  151. 

19.  What  is  the  remedy  if  one  man  take  the 
goods  of  another  out  of  his  possession ;  or  what 
other  remedy  may  the  party  have,  at  his  choice, 
if  the  taking  be  without  force?  161. 

20.  Of  what  two  kinds  is  the  remedy  for  the 
unlawful  detaining  of  goods  lawfully  taken  ?  161, 
162. 

21.  By  what  two  species  of  action  may  the 
first  of  these  kinds  of  remedy  be  sought  ?  1 61 , 1 62. 

22.  What  is  necessary  in  an  action  of  detinue ; 
and  for  what,  therefore,  cannot  such  action  be 
brought?  162. 

23.  What  four  points  are  neoessary  to  ground 
an  action  of  detinue  f  162. 

24.  But  what  disadyantage  attends  this  action; 
and  whence  did  it  arise  ?  162. 

26.  What  was  the  action  of  trover  and  conver- 
sion in  its  original ;  and  why  by  fiction  of  law 
was  its  use  enlarged  to  what  extent?  168. 

26    What  shall  be  recovered  by  an  action  of 
trover  and  conversion  f  168. 
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27.  What  are  the  two  remedies  for  damage  thai 
may  be  offered  to  things  personal  while  in  th« 
possession  of  the  owner  ?  168,  164. 

28.  From  what  do  all  ir^furies  affecting  the 
right  of  things  personal  in  action  arise?  154. 

29.  What  is  the  twofold  division  of  contradt  ? 
154. 

80.  What  three  distinct  species  do  ejpress  eon- 
tracts  include  ?  164. 

81.  What  is  the  legal  acceptation  of  debtf 
164. 

82.  What  are  the  two  species  of  remedy  for 
debt ;  and  when  only  will  the  first  lie  ?  154,  155. 

88.  For  what  two  reasons  is  action  of  debt 
seldom  brought  but  upon  special  contracts  under 
seal?  156. 

84.  Wherein  does  an  action  on  the  case,  or  what 
is  called  an  indebitatus  assumpsit,  differ  from  an 
action  of  debtl  166,  156. 

86.  But  what,  in  an  action  of  debt,  if  the  de- 
fendant can  show  that  he  has  discharged  any 
part  of  it?  156. 

86.  When  is  the  form  of  the  writ  of  debt  in 
the  debet  as  well  as  the  detinet ;  and  when  in  the 
detinet  only  1  156. 

87.  What  is  a  covenant;  and  what  is  the 
remedy  for  a  breach  of  one  ?  156,  157. 

88.  What  is  a  covenant  real;  and  what  is  the 
remedy  for  a  breach  of  one?  157.      

89.  What  does  the  statute  82  Hen.  VIII.  c.  84 
give  to  the  grantee  or  assignee  of  a  revertionf 
168. 

40.  What  is  t^promise  ;  and  what  is  the  remedy 
for  a  breach  of  one  ?  158. 

41.  In  the  case  of  a  ein^U  contract  debt,  what 
is  it  that  gives  the  creditor  his  action  on  the  cau 
instead  of  being  driven  to  an  action  of  debt  f  159. 

42.  In  what  fire  cases  does  the  statute  of 
frauds  and  perjuries,  29  Car.  II.  c.  8,  enact  thai 
no  verbal  promise  shall  be  sufficient  to  ground 
an  action  upon,  but  at  leant  some  note  or  memo- 
randum of  it  shall  be  made  in  writing  and  signed 
by  the  party  to  be  charged  therewith?  159. 

48.  From  what  two  circumstances  do  implied 
contracts  arise?  159,  162. 

44.  What  is  every  man  bound  and  hath  Tir- 
tually  agreed  to  do  by  the  fundamental  oonstihH 
tion  of  government,  to  which  every  man  is  a  con- 
tracting party  ?  160. 

46.  If  a  plaintiff  have  onoe  obtained  a  jtufy- 
ment  against  a  defendant  for  a  certain  sum  and 
neglect  to  take  out  execution  thereupon,  what 
action  may  he  afterwards  bring  upon  this  judg- 
ment, and  to  what  proof  shall  he  be  put  ?  160. 

46.  How  does  the  law  look  upon  ti  forfeiture 
imposed  by  the  by-laws  and  private  ordinances 
of  a  corporation  upon  any  that  belong  to  the 
body,  or  an  amercement  set  in  a  cottrt-Uet  or  eourt- 
baron  upon  any  of  the  suitors  to  the  eourtf  161. 

47.  What  forfeitures  do  the  statuU  of  Win- 
chester and  the  statute  9  Oeo.  I.  c.  22,  commonly 
called  the  black  act,  impose  upon  the  inhabitants 
of  hundreds  f  161. 

48.  What  is  called  a  populeir  action,  and  what  a 
qui  tarn ;  and  what  does  the  statute  4  Hen.  VIL 
c.  20  enact  in  order  to  prevent  the  practice  of 
offenders  procuring  their  own  firiends  to  begin  a 
qui  tam  action  that  may  forestall  and  preVeni 
other  actions?  161. 

49.  What  six  classes  of  implied  contracts,  or 
assumpsits,  arise  from  the  general  implication 
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And  intendment  of  the  courts  of  Judicaturct  that 
every  man  hath  engaged  to  perform,  what  his 
justice  or  duty  requires  ?  162-165. 

50.  What  is  a  tprit  of  account  de  eomputato; 
and  against  whom  is  it  extended  by  statute  4 
Anne,  c.  16?  164. 

6 1 .  When  is  a  theriff  or  gaoler  liable  to  an  action 
on  the  case;  and  when  of  debtf  165. 

52.  But  in  what  case^  does  the  law  imply  no 
general  undertaking  to  perform  an  office  with  in- 
tegrity, diligence,  and  skill?  166. 

58.  What  is  an  action  of  deeeitj  (or  on  the  ease 
in  nature  of  a  writ  of  deceit ;)  and  when  may  it 
be  brought?  *165,  *166. 

CHAP.  X.—Of  Ir^uries  to  Real  Property;  and, 
first,  of  Dispossession,  or  Ouster  of  the  Freehold, 

1.  What  are  the  six  principal  injuries  affecting 
real  rights  f  167. 

2.  What  is  ouster;  and  of  what  two  kinds  may 
it  be?  167. 

3.  By  what  five  methods  is  ouater  of  the  ^c«- 
Ao^^^  effected  ?  167.     . 

4.  What  is  an  abatement  t  167,  168. 

5.  What  is  an  intrueion ;  and  wherein  does  it 
differ  from  an  abatement  ?  169. 

6.  What  is  a  disseisin;  and 'wherein  does  it 
differ  from  the  two  former  species  of  ir^ryf 
169. 

7.  How  must  disseisin  of  things  corporeal  be 
effected?  170. 

8.  What  is  ^seisin  of  things  incorporeal  f  170. 

9.  With  regard  to  freehold  rent  in  particular, 
what  five  methods  of  working  a  disseisin  thereof 
do  our  ancient  law-books  mention?  170. 

10.  But  when  only  are  all  these  disseisins  of 
hereditaments  incorporeal  such  ?  170. 

11.  May  not  something  of  this  kind  be  done, 
even  in  corporeal  hereditaments,  to  entitle  a  man 
to  the  more  easy  and  commodious  remedy  of  an 
assise  of  novel  disseiein,  instead  of  being  driven 
to  the  more  tedious  process  of  a  writ  of  entry  f 
170,  171. 

12.  Wherein  do  the  remaining  two  species  of 
injury  by  ouster  differ  from  the  former  three? 
171. 

13.  What  is  a  discontinuance  f  171,  172. 

14.  What  did  the  statute  32  Hen.  YIII.  c.  28 
provide  as  to  a  discontinuance  of  the  wif^s  estate 
by  the  alienation  of  the  husband;  and  what  is 
declared  by  the  statutes  1  Eliz.  c.  19  and  18 
Eliz.  c.  10  as  to  discontinuance  by  the  alienation 
of  a  sole  corporation  f  172. 

15.  What  is  a  deforcement  as  contradistin- 
guished from  the  former  four  species  of  injury 
by  ouster  f  172-174. 

16.  What  are  the  remedies  for  the  several  spe- 
cies of  wywryby  ouster  f  174. 

17.  What  is  the  first  method  whereby  these 
remedies  may  be  obtained,  or  that  where  the 
tenant  or  occupier  of  the  land  hath  gained  only 
a  mere  possession  and  no  apparent  shadow  of 
right  f  174. 

18.  How  must  entry  be  made ;  and  what  are 
making  claim  and  eonlinttal  claim  f  174,  175. 

19.  Upon  what  three  only  of  the  five  species 
ol  ouster  does  the  remedy  by  entry  take  place  ? 
175. 

20.  What  remedy  has  a  man  for  ouster  by  a 
Unant  by  sufferance?  175,  176. 


21.  How  may  the  right  of  entry  be  toUvi;  and 
why?  176,  177. 

22.  Yet  what  exceptions  are  there  to  this  rule 
of  tolling  the  right  of  entry ;  and  how  is  it  still 
further  narrowed  by  the  statute  82  Hen.  VIII.  o. 
88  ?  177,  178. 

.  28.  What  is  enacted,  on  the  other  hand,  by 
the  statute  of  limitations,  21  Jac.  I.  c.  16,  and 
by  statute  4  &  5  Anne,  o.  16  ?  178. 

24.  What  is  the  remedy  upon  an  otuter  by  the 
discontintumce  of  tenant  in  tail,  or  in  case  of  de- 
foreement;  and  why?  178,  179. 

25.  What  if  one  turn  or  keep  another  out  of 
possession  forcibly ;  and  what  does  the  statute  8 
Hen.  VI.  c.  9  enact  in  such  case,  or  if  any  alien- 
ation be  made  to  defraud  the.  possessor  of  his 
right?  179. 

26.  What  are  the  two  remedies  which  are  in 
use  where  the  tenant  or  occupier  hath  in  him 
not  only  a  htkve  possession,  but  also  an  apparent 
right  ot  possession  f  179,  180. 

27.  If  a  recovery  be  had  against  the  dispose 
sessor  in  the  actions  by  writ  of  entry  or  an  assise, 
may  he  afterwards  exert  his  legal  claim  to  the 
right  of  ownership  ?  180. 

28.  What  is  a  writ  of  entry;  to  whom  is  it 
directed;  and  what  does  it  require?  180,  181. 

29.  Against  whom  must  the  writ  of  entry  always 
be  brought ;  and  what  are  the  degrees,  called  the 
per,  the  per  and  eui,  and.  the  post,  within  which 
writs  of  entry  are  brought?  182,  182. 

80.  To  what  oases  of  ouster  is  the  remedy  by 
writ  of  entry  inapplicable?  181,  183. 

81.  What  is  the  origin  of  a  writ  of  assise; 
wherein  does  it  differ  from  a  writ  of  entry  ;  and 
can  recourse  be  had  to  the  one  action  to  set  aside 
the  decision  of  the  other  ?  184,  185. 

82.  To  what  two  species  of  injury  by  ouster  is 
the  remedy  by  writ  of  assise  only  applicable  ? 
185. 

88.  What  were  an  assise  oftnort  d* ancestor,  and 
wriljs  of  ayle,  or  de  avo,  of  besayle,  or  deproavo, 
of  costnagcy  or  de  consanguineo,  and  of  nuper  obiit ; 
beyond  what  degrees  collateral  and  lineal  was  a 
man  not  allowed  to  have  any  of  these  actions ; 
and  why  can  they  not  now  be  brought  ?  185- 
187. 

34.  What  is  an  assise  of  novel  (or  recent)  dis- 
seisin ;  and  wherein  does  it  differ  from  an  assise 
of  mort  d' ancestor  f  187. 

85.  If  the  jury  of  recognitors,  in  an  assise  of 
novel  disseisin,  find  an  actual  seisin  in  the  demand- 
ant, what  shall  he  have  ?  187. 

86.  If  a  person  disseised  recover  seisin  of  the 
land  again  by  assises  of  novel  disseisin  and  mort 
d'ancestor,  and  be  again  disseised  of  the  same 
tenements  by  the  same  disseisor,  what  is  enacted 
by  the  statutes  of  Merton,  Marlberge,  and  West- 
minster 21  188. 

87.  Beyond  what  period  does  the  present 
statute  of  limitations  enact  that  no  person  shall 
bring  any  possessory  action  to  recover  possession 
of  lands,  and  customary  and  prescriptive  rents, 
suits,  and  ser^ces,  merely  upon  the  seisin  or  dls» 
possession  of  his  ancestors  ?  189. 

38.  Had  it  not  been  for  the  doctrine  of  re- 
mitter, how  might  the  tenant  by  remitter  have 
been  turned  out  of  possession  ?  190. 

39.  What  is  the  great  and  final  remedy  whereby 
the  right  of  property  may  be  asserted  against  the 
right  of  possession  f  191. 
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40.  Tn  what  four  cases  is  this  remedy,  or  that 
hy  suc'i  other  writs  as  are  said  to  be  of  the  same 
nature,  principally  applied?  191. 

41.  What  is  the  remedy  upon  an  alienation  by 
tenant  in  tail  whereby  the  estate-tail  is  discon- 
tinued and  the  remainder  or  reversion  is,  by  failure 
of  the  particular  estate,  displaced  and  turned' 
into  a  mere  right  t  191. 

42.  Into  what  three  species  is  the  writ  of  for- 
medon  (secundum  forman  doni)  distinguished; 
and  where  does  each  species  lie  ?  192. 

48.  What,  by  statute  21  Jao.  I.  c.  16,  is  the 
time  of  limitation  in  a/ormedonf  192,  198. 

44.  What  is  the  remedy  if  the  owners  of  a 
particular  estate  be  barred  of  the  right  of  posses- 
sion by  a  recovery  had  against  them  through 
their  default  or  non-appearance  in  9.  possessory 
action  f  198. 

46.  What  is  the  remedy  in  case  the  right  of 
possession  be  barredtj  a  recovery  upon  the  merits, 
in  a  possessory  {iction,  or  by  the  statute  of  limt- 
iationsf  198. 

46.  Of  what  e8ta.te  only  doth  a  mere  writ  of 
right  lie ;  and  what  if  other  actions  are  or  haTe 
been  brought  to  recoYer  the  same  estate  ?  198. 

47.  In  bar  of  what  may  a  recovery  had  in  this 
action  be  pleaded  t  194. 

48.  But  are  there  not  some  oases  when  writs 
in  the  nature  of  writ*  of  right  do  not  demand  the 
fee-simple;  and  are  there  not  others  where  the 
fnere  writ  of  right  alone  is  not  applicable  to  every 
case  of  a-claim  of  lands  id.  fee-simple  f  194,  195. 

49.  Where  must  the  general  writ  of  right  be 
brought;  and  whither  may  it  be  removed?  195. 

50.  What,  by  statute  82  Hen.  VIII.  c.  2,  is 
the  limitation  of  a  writ  of  right  t  196. 

51.  But  by  what  actions  is  the  title  of  lands 
now  usually  tried  ?  197. 

CHAP.  Xl.—Of  Dispossession  or  Ouster  of  Chattela 
ReaL 

1.  Or  what  two  kinds  is  ouster  from  chattels 
realf  198. 

2.  By  what  only  is  ouster  of  the  first  kind 
liable  to  happen;  and  what  is  the  remedy  for 
•uch  ouster  f  198. 

8.  By  what  only  does  ouster  of  the  second 
kind  happen ;  and  what  two  remedies  has  the 
law  proYided  for  this  injury  ?  199. 

4.  Where  doth  a  writ  of  ^ectione  firmte,  or  ac- 
tion of  trespass  in  ^eetment,  lie ;  and  what  shall 
be  recovered  by  it  ?  199. 

5.  What  is  the  present  method  by  which  the 
remedy  by  ^'ectment  is  converted  into  a  method 
of  trying  titles  to  the  freehold ;  who  is  called  the 
casual  ejector  ;  and  what  if  the  tenant  in  possession 
do  not  within  a  limited  time  apply  to  the  court 
to  be  admitted  a  defendant  in  his  stead  ?  202,  208. 

6.  But,  if  the  tenant  in  possession  do  apply  to 
be  made  a  defendant,  upon  what  con(btion  is  it 
allowed  him ;  and  what  is  the  lessor  of  the  plain- 
tiff then  bound  to  do  ?  208,  204. 

7.  Yet,  to  prevent  fraudulent  recoveries  of  the 
possession  by  collusion  with  the  tenant  of  the 
land,  what  is  enacted  by  statute  11  Geo.  II.  c. 
19?  204. 

o.  But  what  if  the  now  defendants,  whether 
'^ndlord,  or'  tenant,  or  both,  after  entering  into 
the  common  rule,  fail  to  appear  at  the  trial  and 
to  confess  lease,  entry,  and  ouster  f  204,  205. 
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9.  The  damages  recovered  in  these  actions  being 
now  merely  nominal,  what  Mtion  lies  in  order  t4k 
complete  the  remedy  when  the  possession  has 
been  long  detained  from  him  who  had  the  right 
to  it  ?  205. 

10.  Why  will  not  a  wrii  of  e/ectment  lie  of  in- 
corporeal hereditaments  ;  with  what  exception  by 
the  express  purview  of  statute  82  Hen.  VIII.  c. 
7?  206. 

11.  What  does  the  statute  4  Geo.  II.  c.  28 
enact  as  to  landlords  whose  tenants  are  in  arrear  t 
206. 

12.  Where  doth  the  writ  of  quare  ^'ecU  infra 
terminum  lie  by  the  ancient  law ;  and  what  shall 
be  recovered  by  it  ?  207. 

18.  But  why  is  this  action  fallen  into  disuse  ? 
207. 

CHAP.  XII.— 0/  Trespass. 

1.  What  is  trespass  in  its  limited  and  confinea 
sense?  209. 

2.  Why  does  the  law  call  every  trespass  of  this 
nature  a  breach  of  another's  close  f  209,  210. 

8.  What  is  necessary  in  order  to  be  able  tc 
maintain  an  action  of  trespass  t  210,  211. 

4.  In  case  of  trespass  by  ctUtle  damage  feasant^ 
what  remedy  has  the  party  injured?  211. 

5.  What  is  the  action  that  lies  in  either  of 
these  cases  of  trespass  committed  upon  another's 
land;  and  when  may  damages  be  recovered? 
211,  212. 

6.  What  is  called  laying  the  action  with  a  con- 
tinuando  ;  and  when  only  can  this  be  done?  212. 

7.  In  what  case  is  trespass  justifiable;  bnt 
in  what  shall  a  man  be  accounted  a  trespasser  ai 
initio  f  212-214. 

8.  What  does  the  statute  11  Geo.  II.  c.  19 
enact  as  to  trespass  by  entry  of  the  landlord  to 
distrain?  218. 

9.  What  is  enacted  by  statutes  48  Eliz.  c.  6 
and  22  &  28  Car.  II.  c.  9,  {  186,  in  order  to 
prevent  trifling  and  vexatious  actioru  of  trespass : 
but  what  two  exceptions  more  have  been  made  to 
this  rule  by  statutes  8  &  9  W.  III.  c.  11  and  4  k 
5  W.  andM.  c.  28?  214,215. 

CHAP.  Xni.— 0/  Nvisanee. 

1.  What  is  nuisance,  nocumentum;  and  of  what 
two  kinds  ?  216. 

2.  Of  what  two  kinds  are  private  nttisanees 
with  regard  to  the  species  of  hereditaments 
which  they  may  affect?  216.   . 

8.  To  what  three  may  the  nuisances  which 
affect  a  man's  dwelling  be  reduced  ?  217. 

4.  What  are  nuisances  to  one's  lands  f  217, 
218. 

5.  What  are  mtisances  with  regard  to  other 
corporeal  hereditaments  f  218. 

6.  What  are  nuisances  as  to  tneorporeal  here- 
dUamentsf  218,  219. 

.  7.  What  two  things  are  necessary  in  order  to 
make  out  another  person's  setting  up  a/atr  or 
market  so  near  mine  that  he  does  me  a  pr^udice 
to  be  a  nuisance?  218,  219. 

8.  When  shall  a  private  person  have  a  private 
satisfaction  for  damage  by  a  public  nuisance  ?  220. 

9.  What  are  the  three  remedies  by  suit  for  a 
private  nuisance;  and  by  whom  only  can  the  laat 
two  actions  he  hrovLghtt  220-222. 
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10.  What  if,  after  one  verdict  against  him  in 
an  aetion  on  the  case  for  damaget  for  a  nitUaneej 
tlie  de/mdani  continue  it  ?  220. 

11.  What  is  an  aetiee  of  nuisance;  and  if  the 
assise  be  found  for  the  plaintiff,  of  what  two 
things  shall  he  \i9,y^  judgment?  221. 

12.  Does  an  assise  of  nuisance  lie  against  the 
wrong-doer  who  levied  or  did  the  nuisance,  or 
against  the  person  to  whom  he  may  have  aliened 
the  tenement  whereon  the  nuisance  is  situated? 
221. 

13.  What  is  a  writ  quod  permittat  prostemere; 
and  for  and  against  whom  does  this  iffrit  extend 
its  power?  221,  222. 

14.  Why  are  these  two  last  actions  fallen  into 
disuBe?  222. 

CHAP.  XIV.  —0/  WasU, 

1.  What  is  wastes  vastum;  and  of  what  two 
natures?  223. 

2.  What  must  those  persons  have  who  may 
be  injured  by  waste  f  228,  224. 

8.  What  remedy  has  a  person  who  has  Sk  free- 
hold right  of  common  of  estovers  if  the  owner  of 
the  wood  demolish  the  whole  wood ;  and  what 
remedy  has  he  if  he  hare  only  a  chattel  interest 
in  such  common  f  224. 

4.  But  what  is  the  most  usual  and  important 
interest  that  is  hurt  by  the  commission  of  waste; 
and  what  remedy  hath  he  who  hath  this  interest 
in  case  of  waste  f  224,  225. 

5.  Yet  why  may  a  parson,  vicar,  archdeacon, 
prebendary,  and  the  like,  who  are  seised  in  right 
of  their  churches  of  any  remainder  or  reveesion, 
haye  an  action  of  waste  f  225. 

6.  Of  what  two  kinds  is  the  redress  for  this 
injury  of  waste;  and  by  what  process  is  each 
kindobUined?  225. 

7.  What  is  a  writ  of  estrepement ;  when  may  it 
now  be  had;  by  Tirtue  of  it  what  may  the 
sheriff  do  If  the  writ  be  directed  to  him;  and 
what  is  the  consequence  of  its  being  directed  to 
the  tenarU  himself?  225-227. 

8.  Besides  this^preyentiye  redress  at  common 
law,  what  will  the  courts  of  equity  do  upon  bill 
exhibited  therein  ?  227. 

9.  What  is  a  writ  of  waste;  and  by  and  against 
whom  may  it  be  brought  ?  227. 

10.  Why  is  this  action  also  maintainable,  in 
pursuance  of  the  statute  Westminster  2,  by  one 
tenant  m  common  or  joint  tenant  of  the  inheritance 
against  another  who  makes  waete  in  the  estate 
holden  in  common  or  joint  tenancy,  but  not  by  one 
coparcener  against  another  ?  227. 

1 1 .  Wherein  is  the  action  of  waste  a  real  action  ; 
and  what  shall  be  reooyered  if  the  waste  be 
proved?  228. 

12.  What  if  the  defendant  in  the  action  make 
default  in  appearance  to  the  writ ;  and  what  if  he 
suflfer  judgment  to  go  against  him  by  default  or 
upon  a  nihH  dicitf  228. 

CHAP.  XV.— 0/  Suhtraeiion.^ 

1.  What  is  subtraction ;  and  wherein  does  it 
differ  from  disseisin  f  280. 

2.  Of  what  two  kinds  are  the  rents  or  other 
services  the  subtraction  of  which  varies  the  remedy 
in  the  same  degree  ?  280. 

8.  What  are  duties  and  services  usually  issuing 


and  arising  rations  tenurte ;  and  what  is  the  ge- 
neral remedy  for  their  subtraction  f  231. 

4.  What  is  called  a  distress  infinite  ;  and  when 
may  it  be  taken  ?  281. 

5.  What  five  other  remedies  for  subtraction  of 
rents  or  services  are  there  ?  231-283. 

6.  What  is  the  effect  of  the  writ  de  consuetu- 
dinibus  et  servitOs  f  282. 

7.  What  is  the  vorit  of  cessavit ;  and  when,  by 
the  statute  of  Olocester,  does  it  not  lie  ?  282, 
288. 

&  What  is  a  writ  of  right  sur  disclaimer  t  288, 
234. 

9.  But  what  two  writs  has  the  law  given  the 
tenant  to  remedy  the  oppression  of  the  U>rdf 
284. 

10.  What  is  the  writ  ne  ii^uste  vexes;  and 
where  does  it  lie  ?  284. 

11.  What  is  writ  of  mesne  de  medio;  and  where 
does  it  lie?  284. 

12.  What  are  services  due  by  ancient  custom 
e^nd  prescription ;  and  what  are  the  remedies  for 
their  subtraction  f  285. 

CHAP.  XVI.— 0/  Duturbance, 

1.  What  is  disturbance  ;  and  of  what  five  sorts  ? 
286. 

2.  When  does  disturbance  of  franchises  happen ; 
and  what  are  its  remedies  ?  236,  237. 

8.  What  are  the  three  species  of  disturbance 
of  common  f  287,  240. 

4.  When  does  the  first  species  of  disturbance 
of  eominon  happen;  and  what  are  its  remedies? 
287. 

5.  What  is  surcharging  a  common;  and  when 
can  it  happen  ?  237,  238. 

6.  What  are  the  usual  remedies  for  surcharging 
a  common  f  288. 

7.  What  is  a  writ  of  admeasurement  of  pasture  ;  . 
where  does  it  lie ;  who  is  entitled  to  it ;  to  whom 
is  it  directed;  and  how  must  it  be  executed? 
288,  239. 

8.  What  if,  after  the  admeasurement  have  ascer- 
tained the  right,  the  same  defendant  surcharges  the 
common  again  ?  239. 

9.  What  is  disturbance  of  common  by  enclosure 
or  obstruction ;  and  what  are  its  remedies  ?  240. 

10.  But  are  there  not  cases  in  which  the  lord 
may  enclose  and  abridge  the  common  f  240,  241. 

11.  When  does  disturbance  of  ways  happen; 
how  is  this  species  of  ii\jury  distinguished  from 
that  of  nuisance;  and  what  is  the  remedy  for  it  ? 
241,  242. 

12.  What  is  disturbance  of  tenure;  and  who 
has  what  remedy  for  it  ?  242. 

13.  Vfhtd  Ib  disturbance  o{  patronage :  and  how 
was  it  distinguished  at  common  law  from  another 
species  of  w^fury,  called  usurpation  f  242,  248. 

14.  How  is  the  title  of  usurpation  now  nar- 
rowed; and  upon  what  foundation  stands  the 
law  of  it?  244. 

15.  What  three  persons  may  be  disturbers  of  a 
right  of  advowson;  and  to  whom  has  the  law 
given  what  three  remedies  for  the  disturbance  f 
245. 

16.  When  does  an  assise  of  darrein  presentment, 
or  last  presentation,  lie ;  but  why  is  it  fallen  into 
disuse?  245,  246. 

17.  What  is  a  jus  patronatus  ;  and  when  must 
it  be  awarded?  246,247. 
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18.  VHiat  Ss  a  duplex  querela;  and  when  may 
iibehad?  247. 

10.*  What  is  a  writ  of  quare  imptdit;  why,  in 
the  case  of  another  preeentation  being  set  up,  is 
it  most  adyisable  to  bring  it  against  the  Inahopf 
the  patron^  and  the  clerk  too ;  and  what  does  the 
writ  command?  247,  248. 

20.  What  is  a  wrU  of  ne  admtta» ;  when  may 
It  be  had ;  and  what  if  the  hi*kop,  after  the  re- 
ceipt of  it,  admit  any  person  f  2^. 

21.  In  the  proceedings  upon  a  qreof  impedit, 
what  must  ihe  plaintiff  prove ;  and,  upon  ftihire 
of  the  plaintiff' 9  proof,  what  must  the  defendant  t 
249. 

22.  But  if  the  right  be  found  for  the  plaintiffs 
what  three  further  points  are  also  to  be  inquired  ? 
249. 

28.  If  it  be  found  that  the  pUHntif  ^^^  ^^^ 
right,  and  hath  commenced  his  action  in  due 
time,  then  what  judgment  shaU  he  hare  ?  249, 
250. 

24.  But  what  if  the  church  remain  still  void 
at  the  end  of  the  euitf  250. 

25.  And  what  if  the  bishop  do  not  admit  the 
eUrk  upon  this  ?  250. 

26.  What  is  the  advantage  of  a  writ  of  right 
of  advoweon  over  a  writ  of  quare  impeditf  250. 

27.  Why  is  there  no  limitation  with  regard 
to  the  time  within  which  any  actions  touching 
advowtona  are  to  be  brought?  250,  251. 

28.  But  is  there  not  one  species  of  preeentaiion 
in  which,  by  virtue  of  several  acts  of  parliament, 
A  remedy,  to  be  sued  for  in  the  temporal  courts^ 
is  put  into  the  hands  of  the  eUrke  presented  as 
well  as  of  the  owners  of  the  advoweon  ;  and  with 
what  powers  particularly  are  ihe  patrons  clothed 
by  the  statutes  of  12  Anne,  st.  2,  c.  14,  2  4,  and 
llGeo.  II.  c.  17?  261,  262. 

29.  But  when  the  clerk  is  in  ftill  possession  of 
the  benefice^  what  possessory  remedies  does  the 
law  give  him  ;  and  when  is  he  entitled  to  a  spe- 
cial remedy  called  a  writ  of  juris  utrum^  or  the 
parson^ 8  writ  of  right;  but  why  is  this  remedy 
now  of  very  little  use?  262,  258. 

CHAP.  XVII.— 0/  It^furies  proceeding  from  or 
affecting  the  Crown, 

1.  Of  what  two  natures  are  infwries  to  which 
the  crown  is  2k  party  f  254. 

2.  What  are  the  two  common-law  methods  of 
obtaining  possession  or  restitution  from  the 
crown  of  either  real  or  personal  property ;  and 
when  may  each  be  resorted  to  ?  256,  257. 

8.  What  are  the  six  methods  of  redressing 
9uch  injuries  as  the  crown  may  receive  from  the 
subject  f  257,  258,  260-262,  264. 

4.  What  actions  cannot  the  king  maintain? 
257. 

5.  What  is  an  inquieition,  or  inquest  of  office  f 
258-260. 

6.  What  remedy  may  the  subfeet  have  in  order 
to  avoid  the  possession  of  the  eroion  acquired  by 
the  finding  of  such  officcy  besides  his  petition  of 
right  and  his  monsfrans  de  droit  t  260. 

7.  By  whom  may  a  writ  of  sc&e  facias  to  re- 
peal the  king's  patent  or  grant  be  brought  ?  260, 
261. 

8.  What  is  an  information  on  behalf  of  the 
erown  filed  in  the  ezcheqfter:  and  of  what  two 
torts  are  the  most  usual  informations  f  261. 
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9.  What  is  an  information  in  rem  f  262. 

10.  When  does  a  writ  of  quo  warranto  lie  ia 
the  king;  and  why  has  it  given  way  to  an  infor- 
mation in  the  nature  of  such  a  writt  262,  263. 

11.  To  what  is  this  proceeding  now  applied 
by  virtue  of  the  statute  9  Anne,  c.  20?  264. 

12.  For  what  is  the  writ  of  mandamus  made  a 
most  full  and  effectual  remedy  by  the  same  su- 
tute,  and  by  statute  11  Geo.  I.  o.  4;  what  are 
the  proceedings  on  this  writ;  and  what  is  a  vrU 
of  restitution  f  264,  265. 

CHAP.  Xyni.— 0/  the  Pursuit  of  Remedies  bg 
Action:  and,  firsts  of  the  Original  Writ, 

1.  What  are  tka  eight  general  and  orderly 
parts  of  a  suit  in  th«  court  of  common  pleas  t 
272. 

2.  What  is  an  original,  or  origimai  writ;  where 
is  it  sued  out ;  and  what  and  where  is  its  return  f 
278. 

8.  What  is  the  foundation  of  salts  below  the 
value  of  forty  shillings  ?  278. 

4.  Of  what  two  sorts  are  original  writs;  and 
where  is  each  sort  in  use  ?  274. 

5.  What  is  the  security  given  by  the  plaintiff 
for  prosecuting  his  claim  ?  274,  276. 

6.  What  and  when  is  the  returti  of  each  sort 
of  writ?  275. 

7.  What  is  the  origin  of  the  terms;  and  what 
are  they  ?  276-277. 

8.  What  are  days  in  bank,  din  m  banco  f  277. 

9.  What  is  called  the  eseoign  dag  of  the  termf 
277,  278. 

10.  What  is  the  quarto  dicpoHf  278. 

CHAP.  XIX— 0/  iVocew. 

1.  What  is  ihe process;  and  to  distinguish  it 
ftrom  what  two  other  kinds  is  it  called  original 
process?  279. 

2.  Of  what  nine  sorts  is  original  process  f  279- 
284,  287.  288,  290,  291. 

8.  What  is  the  summons;  and  how  is  it  made? 
279,  280. 

4.  What  is  the  writ  of  attachment  or  pone;  and 
when  is  this  the  first  and  immediate  proeessf 
280. 

5.  What  is  the  writ  of  distringas,  or  distress  m- 
finitet  280. 

6.  What  is  the  writ  of  etqnas  ad  respondendum; 
and  upon  what  species  of  complaint  may  it  now 
be  had  by  several  stAtutes?  281,  282. 

7.  For  what  reason  does  the  practice  of  com- 
mencing almost  all  actions  by  bringing  an  ofr- 
ginal  writ  of  trespass  quare  etausum  fregit,  vi  et 
armis,  still  continue?  281,  282. 

8.  Why  are  writs  subsequent  to  the  original 
writ  cvMed  judicial  writs  f  282. 

9.  Is  this  regular  and  orderly  method  of  pro- 
cess now  gone  Sirough ;.  or  what  is  now  usual  in 
practice?  282. 

10.  When  does  a  writ  testatum  c^qnas  issue; 
and  what  i^  ^®  action  be  brought  in  one  county 
i^nd  the  defendant  live  in  another?  288. 

11.  But  what  if  a  defendant  abscond  and  the 
plaintiff  would  proceed  to  an  outlawry  against 
him?  283. 

12.  What  are  alias  and  pluries  write,  and  urits 
of  exigent^  or  exigi  facias,  snd  proelamaf ion  t  288, 
284. 
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18.  What  is  the  effect  of' outlawry ;  what  is 
the  wrU  of  capiat  utlegatum ;  and  how  maj  o«/- 
lawry  be  reyersed  ?  284. 

14.  What  is  the  usual  method  of  proceeding 
in  the  court  of  king's  bench  f  285. 

16.  What  is  the  origin  of  the />roc«#  of  bill  of 
JUiddluex;  why  is  it  so  called;  and  what  is  it? 
285. 

16.  When  does  a  tprii  of  latitat  issue;  and 
when  may  the  bill  of  Middlesex  in  the  court  of 
kinase  bench  be  treated  like  the  capias  ad  respon- 
dendum in  the  court  of  common  pleas  f  286. 

17.  What  is  the  trst  process  in  the  court  of  ex- 
chequer ;  and  what  does  it  allege  ?  286. 

18.  What  is  now  become  the  effect  of  the  ca- 
pias, latitat,  &c. ;  what  if  the  defendant  appear 
upon  them ;  and  what  if  he  do  not  ?  287. 

19.  But  what  if  the  plaintiff  will  make  affi- 
davii  that  the  cause  of  action  amounts  to  ten 
pounds  or  upwards;  and  what  is  required  by 
Btotute  13  Car.  11.  st.  2,  o.  2?  287. 

20.  What  was  the  origin  of  the  clause  of  ac  etiam 
in  a  bill  of  Middlesex  and  writ  of  capias ;  and 
what  is  it?  288. 

21.  When,  in  an  arrest,  may  the  bailiff  justify 
breaking  open  the  house  in  which  the  dtfendant 
is,  in  order  to  take  him  ?  288. 

22.  Who  are  constantly  privileged  from  ar- 
rests and  from  outlawries;  and  how  must  an  appear- 
ance be  enforced  against  such  persons  ?  288,  289. 

28.  Who  lucepro  tempore  privileged  from  ar- 
rests ;  and  where  can  no  arrest  be  made  ?  289. 

24.  What  is  the  hinges  writ  of  protection;  and 
what  is  enacted  by  the  statute  25  £dw.  111.  st. 
5,  0.  19  as  to  the  power  of  another  creditor  to 
proceed  against  a  debtor  of  the  king  9  289,  290. 

25.  When  may  an  arrest  be  made  or  process 
Berved  upon  a  Sunday  f  290. 

26.  What  is  special  bail  to  the  sheriff,  or  bail 
below ;  and  what  if  the  sheriff  do  not  keep  the 
defendant  so  as  to  be  forthcoming  In  co^^rt  f  290. 

27.  For  what  sum  shall  the  sheriff  take  bail,  by 
statute  12  Geo.  I.  c.  29  ?  290. 

28.  What  is  bail  to  the  action,  or  above;  and 
what  may  the  plaintiff  require  of  the  sheriff  if 
this  be  not  put  in  ?  290,  291. 

29.  Before  whom  must  the  bail  above  enter 
into  what  recognizance ;  and  what  if  they  be  ex- 
cepted to?  291. 

80.  How  may  special  bail  at  all  times  be  dis- 
charged f  292. 

81.  When  is  special  bail  only  as  of  course 
required ;  and  when  by  a  judge's  order  or  the 
particular  directions  of  the  court  1  292. 

82.  When  only  is  special  bail  demandable  in 
actions  against  heirs,  executors,  a  nd  adminislralors  f 
292. 

CHAP.  XX.— (?/  Pleading. 

1.  What  are  pleadings;  and  of  what  four 
kinds?  293,296,299,809. 

2.  What  is  the  declaration,  narratio,  or  count  f 
298. 

8.  In  what  actions  must  the  plaintiff  lay  his 
declaration,  or  declare  his  injury  to  have  happened, 
in  the  very  county  and  place  where  it  did  really 
happen;  and  in  what  may  he  decUare  in  what 
county  he  pleases  ?  294. 

4.  When  will  the  court  direct  a  change  of  the 
ffcnue  or  visne,  (that  is,  the  vicinia  or  neighbour- 


hood in  which  the  irdury  is  declared  to  be  done)  ? 
294. 

5.  What  are  different  counts  in  the  same  declo' 
ration;  and  for  what  purpose  are  they  designed? 
295. 

6.  What  was  anciently  understood  by  the  word 
suitf  295. 

7.  When  is  a  nonsttit,  or  non  prosequitur,  ca- 
tered :  and  to  what  is  that  plaintiff  liable  whc  is 
non  pros' df  296,  296. 

8.  What  is  a  retraxit;  and  how  does  it  differ 
j&om  a  nonsuit  f  296. 

9.  What  is  a  discontinuance;  and  what  does 
the  statute  1  £dw.  VI.  c.  7  enact  as  to  discon- 
tinuance f  296. 

10.  What  is  a  dtfence,  in  its  true  legal  sense  t 
296,  297. 

11.  What  is  cognizance  of  the  suit;  and  when 
must  it  be  claimed  ?  298. 

12.  What  is  an  imparlance;  and  when  is  the 
defendant  entitled  to  how  many  imparlancecf 
299. 

13.  What  is  a  view;  and  when  may  u  be  de- 
manded? 299. 

14.  What  is  oyer;  and  of  .what  may  it  b« 
craved?  299. 

16.  What  is  praying  in  aid;  what  is  voui^her, 
and  when  is  it  not  allowed ;  and  what  is  a  writ 
of  warrantia  ehartss  f  299,  800. 

16.  What  is  praying  age;  and  when  shall  it 
not  be  had?  800,  801. 

17.  Of  what  two  sorts  are  pleas;  and  when 
OBJknot  pleas  of  the  former  sort  be  pleaded  ?  801. 

18.  Of  what  three  kinds  are  dilatory  pleas  f 
801,  802. 

19.  What  effect  upon  a  suit  hath  the  death 
of  one  of  the  parties;  and  when  can  it  be  re- 
vived either  by  or  against  the  executors  or  other 
representatives  of  the  deceased  party  f  802. 

20.  What,  by  the  statute  4  &  6  Anne,  c.  16,  is 
essential  to  the  admission  of  a  dilatory  plea; 
what  is  a  rule  as  to  the  admission  of  exceptioni 
against  a  declaration  or  writ ;  and  in  what  suit 
shall  no  abatement  take  place,  by  statute  8  j8t  9 
W.  111.  c.  81  ?  802. 

21.  To  what  three  things  does  each  of  these 
kinds  of  dilatory  pleas  conclude  ?  808. 

22.  What  if  these  dilatory  pleas .  be  allowed ; 
and  what  if  they  be  overrtUedf  808. 

28.  In  what  two  ways  is  a  plea  to  the  action 
made?  808. 

24.  In  what  instance  is  confession  of  the  whole 
complaint  made  in  a  plea  to  the  tietion  f  808. 

25.  What  is  the  effect  of  a  plea  of  tender  by  the 
debtor  and  refusal  by  the  creditor  f  808. 

26.  In  Fhat  two  instances  is  one  part  of  the 
complaint  coi\fessed  and  the  rest  traversed  or  de» 
niedf  804. 

27.  What  is  the  effect  of  paying  money  itUo 
court ;  and  upon  what  may  it  be  done  ?  804. 

28.  What  is  a  motion  f  304. 

29.  Of  what  two  kinds  are  pleas  that  totallj 
deny  the  cause  of  complaint  f  805. 

80.  What  is  the  general  issue  or  general  plea  f 
805. 

81.  What  is  an  issue  in  law  ?  305. 

82.  May  special  matter  be  given  in  evidence 
upon  a  plea  of  general  issue  f  805,  306. 

33.  What  are  special  pleas  in  bar  of  the  plain- 
tiffs demand  ?  806.  * 
84.  What  are  the  times  limited  by  tlie  several 

687 


Digitized  by  VjOOQIC 


ANALYSIS  OF 


statutes  of  limiUtion  beyond  which  no  plamliff 
can  lay  his  cause  of  action  f  806,  807. 
85.  What  is  an  estoppel  f  808. 

36.  What  are  the  five  conditions  and  qualities 
of  hpleaf  308. 

37.  W^hat  if  the  defendant  in  an  cuaiae  or  action 
of  trespass  be  desirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  the  jury  f  809. 

88.  When  and  what  may  the  plaintiff  reply  to 
the  defendants  plea;  what  is  a  traverse  of  it; 
what  a  new  or  novel  assignment ;  and  what  a  con- 
fession and  avoidance  f  809-811. 

89.  What  are  the  remaining  processes  of  plead- 
ingf  310. 

40.  What  is  called  a  departure  in  pleading  f 
810. 

41.  What  is  called  duplicity  in  pleading;  and 
what  a  protestation ;  and  how  hath  Sir  Edward 
Coke  defined  the  latter?  811,  812. 

42.  In  any  stage  of  the  pleadings^  when  either 
side  advances  or  affirms  any  new  matter,  in  what 
language  does  he  aver  it  to  be  true;  and  in 
what  different  language  do  the  plaintiff  and  the 
defendant  tender  an  issue  when  either  side  tra- 
verses or  denies  the  facts  pleaded  by  his  anta- 
gonist? 818. 

48.  But  what  if  either  side  plead  a  special 
negative  plea,  not  traversing  or  denying  any 
thing  that  was  before  alleged,  but  disclosing 
some  new  negative  matter  7  818. 

CHAP.  XXI.— 0/  Issue  and  Demurrer. 

1.  What  is  issucj  exitus;  and  upon  what  two 
matters?  814. 

2.  What  is  an  issue  upon  matter  of  lauf  called  ? 
814. 

8.  What  is  a  demurrer  ;  and,  in  case  of  excep- 
tions to  the  form  or  manner  of  pleading,  what 
must  the  party  demurring  do,  by  statutes  27  Eliz. 
0.  6,  and  4  &  6  Anne,  c.  16?  814,  816. 

4.  Upon  either  a  general  or  a  special  demurrer, 
what  must  the  opposite  party  do  in  order  to  put 
the  parties  at  issue  in  point  of  law;  and  who 
must  determine  that  issue  f  815. 

5.  What  is  an  issue  of  fact;  when  is  it  joined; 
and  what  is  the  principal  method  by  which  it 
must  be  determined?  815. 

6.  What  is  continuance ;  what  if  the  omission 
be  on  the  part  of  the  plaintiff;  and  what  if  it  be 
on  the  part  of  the  d^endant  t  816. 

7.  What  is  a  plea  puis  darrein  continuance; 
what  is  its  effect ;  and  when  is  it  not  allowed 
to  be  put  in?  816,  817. 

8.  What  are  paper-books;  and  what  is  the 
record  f  817. 

CHAP.  XXIL— 0/  the  several  Species  of  THal. 

1.  What  is  trial;  apd  what -are  the  seven 
spocies  of  trial  in  civil  cases  ?  880. 

2.  In  what  particular  instance  is  trial  by 
record  used ;  what  is  it ;  and  what  may  it  try  f 
880,  881. 

8.  What  is  trial  by  inspection  or  examination; 
and  when  shall  it  be  had?  881-888. 

4.  What  is  trial  by  certificaU ;  and  in  what  six 
oases  shall  it  be  had  recourse  to  ?  883-886. 

5.  What  is  trial  by  witnesses,  per  testes;  and 
when  onljtis  it  allowed  in  our  law  f  836, 

6.  What  is  trial  by  wager  of  battel,  uadiatio  du- 
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elli ;  in  what  cases  was  it  used ;  what  is  the  form 
of  it;  and  by  what  has  it. been  superseded? 
387-841. 

7.  What  is  trial  by  wager  of  law,  vadiaiio  legis ; 
what  is  the  manner  of  waging  law  ;  in  what  ac- 
tions only  is  the  defendant  admitted  to  wage  his 
law;  who  shall  not  be  permitted  to  wage' law; 
and  how  has  this  species  of  trial  become  obao 
lete?  841-848. 

CHAP.  XXIIL— 0/  Trial  by  Jury, 

1.  Of  what  antiquity  is  trial  by  jury,  called 
also  trial  per  pais  or  by  the  country ;  and  what 
does  magna  carta  declare  concerning  it?  849, 
860. 

2.  Of  what  two  kinds  are  trials  by  jury  in 
civil  causes?  861. 

8.  What  is  the  first  species  of  eztraordtnary 
trial  hj  jury  f  851. 

4.  What  is  another  species  of  eztraordsMTy 
juryf  851. 

5.  What  are  the  eigjtii  processes  of  the  ordinary 
trial  hy  jury  f  862,  866-558,  864,  866,  867,  875. 

6.  What  is  the  writ  of  venire  facias ;  and  when 
and  where  must  the  sheriff  return  it  by  virtue 
of  the  statute  42  £dw.  III.  c.  11  ?  852,  858. 

7.  What  are  called  issuable  terms,  and  why; 
and  what  is  the  sheriffs  panel  f  858. 

8.  What,  in  the  common  pleas,  is  called  a  writ 
of  habeas  corpora  j'uratorum,  and,  in  the  king*s 
bench,  a  distringas  ;  and  what  is  the  entry  on  the 
roll,  or  record  f  854. 

9.  What  if  the  sherif  be  not  an  indifferent 
person ;  and  who  are  called  elisors,  or  elector*  f 
854,  855. 

10.  What  if,  on  the  general  day  of  trials,  the 
plaintiff  do  not  enter  the  record  ?  856. 

11.  What  is  called  the  trial  hy  proviso;  but 
why  hath  this  practice  begun  to  be  disused  since 
the  statute  14  Geo.  II.  c.  17  ?  856,  357. 

12.  In  case  the  plaintiff  intend  to  try  the 
cause,  what  notice  of  trial  is  he  bound  to  give 
the  d^endant ;  and  what  if  the  plaintiff  &e& 
change  his  mind  and  do  not  countermand  the 
notice  how  many  days  before  the  trial  ?  357. 

18.  How  may  the  tri€d  be  deferred,  however, 
by  either />ar/y?  867. 

14.  To  whom  does  the  sheriff  return  his  writ 
of  habeas  corpora,  or  distringas,  with  what  an- 
nexed? 357. 

15.  Of  what  two  sorts  ure  furors  f  857. 

16.  What  is  the  sheriffs  duty  upon  motion  in 
court  and  a  rule  granted  thereupon  for  a  q>eaal 
jury ;  and  how  and  by  whom  is  it  struck  f  867, 
858. 

17.  By  the  statute  8  Geo.  II.  e.  25,  who  is 
entitled  to  have  a  special  fury  struck  upon  what 
trial;  and,  by  sUtute  24  Geo.  II.  o.  18,  when 
shall  the  expense  of  a  special  jury  not  fall  upon 
the  party  requiring  it  ?  858. 

18.  What  is  a  common  jury  ;  and  what  are  the 
directions  of  the  statute  8  Geo.  II  c.  25  eon- 
ceming  it  ?  868. 

19.  What  is  a  view;  and  how  and  bj  whoa 
shall  it  be  appointed  ?  868. 

20.  Of  what  two  sorts  are  challenges  of  j'urorsf 
868. 

21.  What  are  challenges  ta  the  array;  anJ 
upon  what  accounts  may  they  be  made!  85U» 
860. 
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22.  Where  one  party  to  the  suit  is  an  alien, 
of  whom  shall  the  jury  consist ;  but  what  if 
both  parties  be  aliens  f  860. 

28.  What  are  challenges  to  the  poUs^  in  capita ; 
uid  to  what  four  heads  are  they  reduced  by  Sir 
Edward  Coke?  861. 

24;  CikJi  Judges  tkndjustiess  he  ehaUengedf  861. 

25.  What  is  a  writ  de  ventre  inspidendof  362. 

26.  What,  by  a  variety  of  statutes,  is  a  dis- 
qualification for  juror  in  point  of  estate ;  but  what 
when  the>vry  is  ds  medutaU  Hngtuef  362,  868. 

27.  Of  what  two  sorts  is  a  challenge  propter 
afeetum,  for  suspicion  of  bias  or  partiality ;  what 
if  the  causes  of  challenge  of  the  first  sort  be 
true ;  and  to  whom  is  it  given  to  try  the  validity 
of  challenges  of  the  second  sort  ?  868. 

28.  With  regard  to  what  causes  of  challenge 
may  a  juror  himself  be  examined  on  oath  of  voir 
dire,  veritatem  dicere  t  864. 

29.  Who  are  excused  from  serving  on  juries  f 
864. 

80.  Who  may  pray  a  tates,  and  what  is  it; 
and  for  this  purpose  when  must  a  writ  of  decern 
taleSf  octo  tales,  and  the  like,  still  be  issued  to 
the  sheriff;  but,  by  virtue  of  the  statute  36  Hen. 
VIII.  c.  16,  when  may  the  judge  award  a  tales 
de  eireumstantibus  ;  and  what  is  it  ?  864,  365. 

81.  To  what  are  the  ytfror«  sworn  ?  865. 

82.  What  is  the  course  of  proceeding  upon 
the  trial?  866,  867. 

88.  What  is  the  definition  of  evidence  f  867. 

84.  Of  what  two  kinds  is  evidence  in  the  trial 
hyfuryf  367. 

85.  Of  what  two  sorts  btq  proofs  f  867. 

^6.  What  two  written  proofs  or  evidence  prove 
themselves;  and  what  are  the  other  two;  and 
how  must  they  be  verified  ?  867,  868. 

87.  What  is  one  general  rule  of  evidence  that 
mns  through  all  the  doctrine  of  trials;  and 
apon  what  principle  is  hearsay  evidence  in  general 
not  admitted  ?  368. 

88.  To  what  transactions  does  the  statute  7 
Jac.  I.  c.  12  confine  the  admission  of  books  of 
account  to  be  read  in  evidence  if  the  servant  who 
was  accustomed  to  make  the  entries  in  it  be  dead 
and  his  handtoriting  proved  ?  868,  869. 

89.  What  is  the  writ  of  subpcena  ad  testifi' 
cand'tm ;  but  when  is  no  witness  bound  to  appear 
or  to  give  evidence  f  369. 

40.  Who  are  competent  witnesses  f  869,  870. 

41.  How  many  witnesses  are  sufficient  evidence 
of  any  single  fact  ?  870. 

42.  Y/henls  positive  proof  required;  and  when 
is  drcmstantial  or  presumptive  evidence  admitted? 
871.  . 

48.  What  weight  have  severally  violent  pre- 
wmptionj  probable  presumptum,  and  Ught  presump^ 
aonf  871. 

44.  Need  the  witness  tell  all  he  knows  of  the 
matter  in  question,  whether  interrogated  to  every 
point  or  not  ?  372. 

45.  What  if  the /udge,  either  in  his  directions 
or  decisions,  misstate  the  laws,  by  ignorance,  in> 
advertence,  or  design  ?  372. 

46.  What  is  a  demurrer  to  evidence;  and  by 
whom  shall  it  be  determined  ?  372. 

47.  But  what  practice  has  greatly  superseded 
the  recourse  to  either  of  these  last  proceedings  f 
878. 

48.  What  are  the  advantages  of  testimony  ore 
tf  873. 
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49.  What  is  the  modem  doctrine  as  to  sucb 
evidence  as  the  j'ury  may  have  in  their  own  con 
sciences  by  their  private  knowledge  of  facts? 
374,  375. 

50.  What  is  the  summing  t^  of  the  evidence  by 
the  judge f  875. 

51.  How  is  the  delivery  of  the  jury's  verdict, 
veredictum,  accelerated ;  and  what  if  the  jurors 
eat  or  drink  at  all,  or  have  any  eatables  about 
them,  without  consent  of  the  court  f  375. 

52.  What  eircomstanoes  will  set  aside  the 
verdict  f  375,  376w 

53.  What  if  the  plaintiff  do  not  appear  to  the 
verdict  f  876. 

54.  What  is  the  form  of  a  voluntary  nonsuit ; 
and  why  is  it  more  eligible  for  the //iitn^i^  than 
a  verdict  agliinst  him  ?  376,  877. 

55.  Of  what  two  kinds  is  a  verdict  dud  when 
is  a  verdict  of  the  first  kind  of  no  force  ?  877. 

56.  What  have  tHejury  also  to  do  if  they.^m2 
issue  for  the  plaintiff  f  877. 

57.  What  is  a  special  verdict ;  and  by  whom  ia 
it  afterwards  determined  ?  877. 

5^.  What  is  another  method  of  finauig  a  spe- 
cies of  special  verdict:  and  what  advantage  has 
this  over  the  other  kind  of  special  verdict  f  378. 

59.  In  both  these  cases,  must  the  jury  retUrn 
a  special  verdict ;  and  are  they  incompetent  to 
decide  the  complicated  question  of  fact  and  law  f 
878. 

60.  What  are  the  four  principal  de/eotn  inci- 
dent to  a  trial  hjjuryf  882,  888. 

61.  YfhtLt  IB  tksuiposna  duces  tecum  f  882. 

CHAP.  XXIV.— 0/  Judgment  and  its  JncidenU. 

1.  What  is  t^posteaf  886. 

2.  What  is  judgment ;  and  till  when  and  till 
what  can  it  not  be  entdredf  886,  887. 

8.  What  are  causes  of  suspending  the  judgment^ 
by  granting  a  new  trial  f  387. 

4.  What  if  two  juries  agree  in  the  same  or  a 
similar  verdict  ?  887. 

5.  What  is  a  new  trial;  upon  what  proceed 
ings  is  it  granted ;  and  where  is  it  not  granted? 
391,  892. 

6.  How  has  the  court,  in  granting  a  new  trial, 
an  opportunity  of  supplying  the  defects  in  the 
trial  by  jury ;  and  within  what  time  must  the 
motion  for  a  new  trial  be  made?  892. 

7.  From  what  causes  do  arrests  of  judgment 
arise?  898. 

8.  What  is  an  invariable  rule  with  regard  to 
arrests  of  judgment  upon  matter  of  law ;  and  will 
this  rule  hold  e  converse  f  394. 

9.  What  is  a  rqfletider  quod  partes  replacitent ; 
and  when  will  the  court  award  it  ?  895. 

10.  What  \b  judgment ;  and  of  what  four  sorta  ? 

895,  896? 

11.  Whose  determination  and  sentence  is  the 
jutlgment ;  and  what  words  constitute  the  style 
of  thejwi^fmentf  896. 

12.  Of  what  two  natures  are  all  these  four 
species  of  judgments  f  896. 

18.  What  is  judgment  of  respondeat  ouster  f 

896,  897. 

14.  What  are  the  interlocutory  judgments  most 
usually  spoken  of;  when  only  can  they  happen , 
when  are  they  absolutely  complete ;  and  when« 
and  for  what  purpose,  must  a.  jury  be  called  in  * 

897,  398. 
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16.  What  IB  a  warrant  of  aitomey  to  eoftfeu  a 
Judgment ;  and  what  does  the  statute  4  &  5  W. 
and  M.  c.  20  require  in  order  to  its  Talidity  ?  897, 
898. 

16^  What  IB  a  writ  6f  inquiry  to  aasat  damaaea  t 
898. 

17.  WhAi  are  final  judgments;  and  is  the  j^ar/y 
against  whom  judgynent  is  given  liable  to  anjftne 
to  the  king  or  impritonment  till  ihtkifine  be  paid  ? 

898.  899. 

18.  Whioh  party  shall  pay  the  costs  of  the  suit  f 

899,  400. 

19.  Who  are  not  liable  to  pay  eosUf  400. 

20.  What  is  enacted  by  statutes  48  Elis.  c.  6, 
21  Jao.  I.  c:  16,  and  22  &  23  Car.  II.  c.  9,  J  186, 
to  prevent  trifling  and  malicious  actions^  for 
teordSf  for  assault  and  battery ^  and  for  trespass, 
with  what  two  exceptions,  by  statutes  4  &  5  W. 
and  M.  c.  28  and  8  &  9  W.  III.  o.  11  ?  401. 

21.  What  follows  after  nMJ^men^,  unless  what? 
401. 

CHAP.  XXV.— 0/  Proceedings  m  the  Nature  of 
Appeals, 

1.  Or  what  four  principal  kinds  we  proceedings 
In  the  nature  of  appeals  from  the  proceedings  of 
the  king's  court  of  law  f  402,  406,  406. 

2.  What  is  a  writ  of  .attaint ;  when,  at  common 
law,  must  it  be  brought ;  and  on  what  issue  only 
does  it  not  lie?  402-404. 

8.  What /wry  are  to  try  this/a^«  verdict;  what 
are  the  qualifications  of  the  jurors,  by  statute  16 
Hen.  yj.  c.  6 ;  and  which  party  only  is  allowed 
to  produce  new  matter,  and  why  ?  404. 

4.  What  was  ihe  judgment  by  the  common  law 
if  the  grand  jury  found  the  verdict  9k  false  one  ?  404. 

6.  But  what  was  enacted  by  several  statutes 
as  to  the  time  when  an  attaint  may  be  brought, 
and  as  to  the  punishment  of  the  attainted  ju- 
rors 1  406. 

6.  But  what  has  superseded  the  use  of  at- 
(ainUf  406. 

7.  What  is  the  tcrt^  of  deceit  f  406. 

8.  What  is  an  audita  querela;  and  for  what 
two  persons  does  it  lie  ?  406,  406. 

9.  But  what  has  rendered  this  writ  almost 
asel(>s8?  406. 

10.  But  what  is  the  principal  method  of  re- 
dress for  erroneous /tMi!^en<«  in  the  king's  courts 
of  record  f  406. 

11.  What  is  the  writ  to  amend  errors  in  a  base 
court  not  of  record  f  407. 

12.  Upon  what  matter  only  does  a  writ  of  error 
lie?  407. 

18.  Till  when  may  the  record  be  amended; 
and  what  is  the  effect  of  the  statutes  of  amend- 
ment BJkdjeofaiUf  407,  408. 

14.  What  is  required  of  him  that  brings  the 
writ,  if  it  be  brought  to  reverse  tknj  judgment  of 
an  inferior  court  of  record,  where  the  damages  are 
less  than  ten  pounds,  or  if  it  be  brought  to  re- 
verse the  judgment  of  any  superior  court  after 
verdidf  410*. 

16.  From  what  courts  lies  the  writ  of  error  into 
ihtkin^s  bench  f  410*. 

16.  Whence  lies  the  writ  of  error  into  the 
court  of  exchequer-chamber;  and  before  whom? 
ilO*. 

17.  Whence  lies  the  writ  of  error  in  the  howe 
nf  peers;  and  thence  whence?  410*,  411*. 
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CHAP.  XXVI.— Q/"  JSzicuHon. 

1.  What  is  execution  ;  and  how  is  it  performed  t 
412. 

2.  What  are  u^rits  of  habere  fadas  sdsinam  and 
habere  facias  possessionem  ;  to  whom  are  they  di- 
rected ;  what  is  justifiable  in  their  execution;  and 
what  is.  sufficient  ez«a<<um  ^  412. 

8.  What  is  a  writ  de  clerico  admittendo;  and  to 
whom  is  it  directed  ?  412. 

4.  When  does  a  special  writ  of  execution  issue 
to  the  sheriff  412,  418. 

6.  What  writ  shall  the  plaintiff'  ^^^  where 
one  part  of  the  judgment  is  quod  noewmentum 
amoveatur  ;  what  is  the  writ  of  execution  upon  a 
replevin;  what  shall  the  dtfmdant  have  if  the 
distress  be  eloigned;  and  what  shall  the  plaintiff 
have  Bfier  jwfyment  in  detinue  9  418. 

6.  Of  what  five  sorts  are  executions  in  actions 
where  money  only  is  recovered  as  a  deht  or  deb- 
mages,  and  not  any  specific  chattel  f  418. 

7.  What  is  the  urit  of  capias  ad  sati^adendum  ; 
and  against  whom  does  it  not  lie?  414,  416. 

8.  To  whom  shall  the  cc^as  issue  if  an  action 
be  brought  against  a  husband  and  w\fe  for  the 
€lebt  of  the  w{fe  when  sole ;  and  to  whom  if  the 
action  were  brought  against  her  before  her  mar- 
riage f  414. 

9.  What  if  judgment  be  recovered  against  a 
husband  and  wtfe  for  the  contract  or  personal 
misbehaviour  of  the  wife  during  her  coveriuref 
414. 

10.  What  exemption  has  the  man  who  is  taken 
in  execution  upon  this  writ;  and  what  does  the 
statute  21  Jac.  I.  c.  24  enact  if  the  d^endant  i%t 
while  charged  in  execution  upon  this  writf  414. 

11.  What  executory  process  may  be  sued  out  for 
cosUf  416. 

12.  What  if,  after  a  defendant  is  once  in  cu»> 
tody  upon  this  process,  he  be  seen  at  large? 
416. 

18.  Of  what  two  natures  are  escegns;  and 
when  shall  the  sheriff  anaww  for  the  debt  ?  415. 

14.  Will  a  rescue  of  t^  prisoner  in  execution  ex- 
cuse the  sheriff  416. 

16.  But  what  does  the  statute  82  Geo.  IL  e. 
28  enact  in  favour  of  defendants  charged  in  execu- 
tion f  416,416. 

16.  Tet  what  powers  have  creditors  over  their 
debtors  on  the  other  hand  ?  416. 

17.  In  what  case  may  the  plaintiff  set  ont  a 
writ  of  scire  facias  against  the  baU;  and  what  is 
its  effect?  416,417. 

18.  What  is  a  writ  of  Jleri  facias;  against 
whom  does  it  lie;  what  doors  may  be  broken 
open  in  its  execution ;  who  must  be  first  paid  to 
what  amount ;  and  what  further  remedy  has  the 
plaintiff  if  part  only  of  the  debt  be  levied  on  a 
fieri  fadas  f  417. 

19.  What  is  a  writ  of  levari  fadas;  and  by 
what  is  its  use  superseded  ?  417. 

20.  What  is  a  writ  in  the  nature  of  a  levari  or 
JUri  facias,  to  levy  the  debt  and  damage  de  bonis 
ecdesiaslicis ;  to  whom  is  it  directed;  lad  b/ 
what  is  it  followed?  418. 

21.  What  is  the  writ  of  digit;  what  lands  are 
not  liable  to  be  taken  in  execufion  upon  a  judg- 
ment; what  in  case  of  a  debt  to  the  king^  by 
magna  carta,  c.  8  ;  and  in  what  case  cinly  can  a 
capias  ad  satirfadendum  be  ha^l  after  an  eUgitf 
418,  419. 
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22.  What  is  an  exieni,  or  extendi  faciat ;  and 
apon  ffYi^i pro$eeution8  may  it  be  had?  419, 420. 

23.  What,  by  statute  88  Hen.  YIII.  c.  89,  of 
ftU  obUgaUoiu  made  to  the  king;  and  what  landt 
»f  a  dibtor  does  the  king't  ^tdgment,  or  that  of 
any  of  his  officers  mentioned  in  the  statute  18 
Ella.  c.  4,  affect  more  than  the  tubjeet^e  f  420. 

24.  By  the  statute  of  frauds,  29  Car.  11.  c.  8, 
from  what  day  shall  tike  judgment  bind  the  land 
in  the  hands  of  a  bond  fide  purchaser;  and  from 
what  day  shall  the  writ  of  execution  bind  the 
ffoods  in  the  lumds  of  a  stranger  or  purchaser  ? 
421. 

25.  When  the  plainliff*s  demand  is  satisfied, 
what  ought  to  be  entered  on  the  record  f  421. 

26.  But  within  what  time  must  all  these  lorits 
be  sued  out?  421. 

27.  Yet,  if  this  had  not  been  the  case,  what 
will  the  court  grant,  in  pursuance  of  statute  West- 
minster 2, 18  Edw.  I.  c.  45 ;  or  what  other  remedy 
has  Oke  plaintiff  f  421,  422. 

CHAP.  XXVII.— 0/  Proceedings  in  the  CourU 
of  JSquitg. 

1.  What  four  matters  of  equity  are  peculiar 
to  the  jurisdiction  of  the  court  of  chancery  t  426- 
428. 

2.  When  has  the  court  of  chancery  a  right  to 
appoint  a  guardian  ;  and  whither  lies  the  appeal 
in  all  proceedings  relatiye  thereto  ?  427. 

8.  How  only  can  the  proceedings  to  inquire 
whether  or  no  the  party  be  an  idiot  or  lunatic  be 
redressed  if  erroneous?  427. 

4.  On  the  other  hand,  doth  not  the  jurisdiction 
of  the  court  of  chancery  fail  to  extend  to  some 
causes  wherein  relief  may  be  had  in  the  court  of 
exchequer  and  the  duchy  court  of  Lancaster  f  428, 
429. 

5.  What  is  equity  in  its  true  and  genuine  mean- 
ing ;  and  does  equity  differ  from  law  f  429-486. 

6.  What  are  the  fiye  essential  differences 
whereby  the  courts  of  equity  are  distinguished 
from  the  courts  of  lawf  486. 

7.  What  does  a  court  of  equity,  in  the  way  of 
proof y  when  facts  or  their  leading  circumstances 
rest  only  in  the  knowledge  of  the  party ;  imd, 
for  want  of  this  discoTery  at  law,  in  what  mat- 
ters have  the  courts  of  equity  acquired  a  concur- 
rent jurisdiction  with  every  other  court  f  487, 
488. 

8.  What  authority  and  jurisdiction  have  courts 
of  equity  in  interrogatories  administered  to  wit- 
nesses ;  and  in  what  cases,  on  this  account,  do 
they  exercise  the  same  jurisdiction  which  might 
have  been  exercised  at  law  ?  488. 

9.  In  what  cases  does  the  want  of  a  more  spe- 
cific remedy  then  can  be  obtained  in  the  courts 
of  law  give  a  concurrent  jurisdiction  to  a  court 
of  equUyf  488,  489. 

10.  What  are  the  fifteen  proceedings  in  the 
eourta  of  equity  f  442-445. 

11.  What  iatk  bill;  what  does  it  always  pray ; 
Uid  when  does  it  pray  also  an  ir^netion  f  442. 

12.  What  if  the -bill  do  not  call  all  nece'ssary 
parties,  however  remotely  interested,  before  the 
court;  by  whom  must  it  be  signed;  and  what 
if  it  contain  matter  either  scandalous  or  imper- 
tinent ?  442,  448. 

18.  Where  must  the  bill  be  filed ;  and  when 
will  the  court  grant  an  injunction  immediately  ?  448. 


14.  What  is  the  process  of  subpmna;  and  what 
if  the  defendant  do  not  appear  within  the  time 
limited  by  the  rules  of  the  court,  and  plead,  de- 
mur ^  or  answer  to  the  bill  f  448. 

15.  What  are  the  respective  processes  of  eon-" 
tempt,  in  their  successive  order ;  what  if  *he  de^ 
fendant  abscond ;  and  what  if  he  be  taken  t  444, 
445. 

1 6.  What  is  \he process  against  a  corporate  body  ; 
and  what  against  a  peer ;  and  what  against  a 
member  of  the  house  of  commons  f  445, 

17.  What  does  the  statute  5  Geo.  11.  c.  25 
enact  where  the  defendant  cannot  be  found  to  be 
served  yriih. proctss  of  subpoena?  445. 

18.  What  is  a  demurrer  in  equity  f  446. 

19.  Of  what  three  kinds  are  pUas;  and  may 
a  d^endant  plead,  demur,  and  answer  too  ?  446. 

20.  Why  are  exceptions  to  formal  minutise  in 
the  pleadings  in  tquity  not  allowed  ?  446. 

21.  What  is  an  answer  ;  when  is  it  given  upon 
oatK  and  when  not ;  and  when  upon  honour?  446. 

22.  Before  whom  must  the  defendant  be  sworn 
to  his  answer;  by  whom  must  the  answer  be 
signed ;  and  when  may  it  be  excepted  to  for  in* 
suflBciency?  447,  448. 

28.  If  the  defendant  have  any  relief  to  pray 
against  the  plaintiff ,  how  must  it  be  done?  448. 

24.  When  may  the  plaintiff  amend  his  bill; 
and  when  must  he  have  recourse  to  a  supple- 
mental biUf  448. 

25.  What  is  a  biU  of  revivor ;  and  what  a  biil 
of  interpleader;  and  what  must  be  annexed  to 
this  last  6t2;^  448. 

26.  What  if  the  plaintiff  choose  to  proceed  to 
the  hearing  fit  the  cause  upon  biU  and  artswer 
only?  448. 

27.  What  is  a  replication ;  and  how  does  the  de- 
fendant ^om  issue?  448,  449. 

28.  How  and  by  whom  are  witnesses  examined , 
of  what  nature  must  the  interrogatories  be ;  to 
what  are  examiners  and  their  clerks  sworn ;  and 
how  are  they  compellable  to  appear  and  submit 
to  examination  ?  449. 

29.  What  is  a  btU  to  perpetuate  the  testimony  of 
witnesses?  450. 

80.  When  may  a  rule  to  pass  publication  of  wit' 
nesses  be  had  ?  450. 

81.  By  whom  and  before  whom  may  the  cause 
be  set  down  for  a  hearing  ?  450. 

82.  What  if  the  plaintiff  do  not  attend  upon 
subpoma  to  hear  judgment ;  and  what  if  the  de- 
fendant? 451. 

88.  When  may  a  plaintiff s  bill' he  dismissed 
for  want  of  prosecution  ?  451. 

84.  What  is  the  method  of  hearing  causes  in 
court?  451. 

85.  Of  what  two  natures  is  the  chancellor' t 
decree?  452. 

86.  When  does  the  court  of  chancery  direct  a 
feigned  issue  to  be  tried  at  the  bar  of  the  court 
of  kin^s  bench,  or  at  the  assises  ;  and  what  is  the 
fiction?  452. 

87.  What  does  the  court  refer  to  the  opinion 
of  the  courts  of  king's  bench  or  common  pleas,  upon 
a  case  stated ;  and  what  is  done  there  in  conse- 
quence? 452,  458. 

88.  What  are  referred  by  the  decree,  on  the 
first  hearing,  to  a  master  in  chancery ;  and  what 
is  done  by  him  in  consequence  ?  458. 

89.  To  what  is  the  master's  rtport  liable?  453. 
40.  When  and  upon  what  is  ^  final  decree 
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made;  and  how  is  its  performance  enforced? 
458. 

41.  Who  may  petition  for  a  re-hearing;  hj 
whom  must  such  petition  be  signed ;  what  evi- 
dence is  now  admitted ;  and  what  may  be  sup- 
pUed?  453,464. 


42.  Bat,  after  the  decree  is  onoe  signed  «iiJ 
enrolled,  how  only  can  it  be  rectified  ?  454. 

43.  When  may  9^  bill  of  review  be  had?  454. 

44.  How  is  an  appeal  to  the  houee  of  lorde  ef- 
fected ;  and  what  evidence  only  is  admitted  there  t 
454,  455. 


BOOK  IV.-OF  PUBLIC  WRONGS. 


CHAP.  1.-0/  the  Nature  of  Crimes,  and  their 
Punishment. 

1.  What  are  the  six  considerations  in  treating 
of  public  torongs,  or  crimes  and  misdemeanottrsf 
1.2. 

2.  Why  is  the  code  of  criminal  law  with  us 
in  England  denominated  the  doctrine  of  the 
pleas  of  the  crown  f  2. 

3.  From  what  circumstances  haye  the  defects 
and  disproportions  in  our  criminal  code  arisen  ? 
8,  4. 

4.  What  is  a  crime  or  misdemeanour;  and  how 
ha^  common  usage  distinguished  the  one  from 
the  other?  5. 

5.  In  what  does  the  distinction  of  public 
wrongs  from  private,  of  crimes  and  misdemeanours 
from  civil  ir\furies,  principally  consist  ?  5. 

6.  Which  includes  the  other  ?  6. 

7.  In  what  crimes  why  cannot  satisfaction  be 
made  both  to  the  indiyidual  and  the  community  ? 
and  in  what  how  may  it  ?  6,  .7. 

8.  What  double  yiew,  then,  has  the  law  in 
taking  cognizance  of  all  wrongs  or  unlawful 
acts?  7. 

9.  What  are /wnitAm«n^f  7. 

10.  In  whom  was  the  right  of  punishing  crimes 
against  the  law  of  nature  vested  by  that  law  ? 
7,8. 

11.  What  right  has  the  temporal  legislator  to 
inflict  discretionary  penalties  for  crimes  against 
the  law  of  nature,  or  meda  in  se  f  7,  8. 

12.  What  right  has  he  to  in^et  punishment  for 
offences  against  th^  laws  of  society,  or  mala  pro- 
hibitat  8. 

13.  When  only  is  a  legislature  warranted  in 
inflicting  the  punishment  of  death  for  offences  of 
human  institution  ?  9,  10. 

14.  Is  it  found  by  experience  that  capital 
punishments  are  more  effectual  in  preventing 
crimes  than  lighter  penalties  ?  10. 

16.  What  is  the  end  or  final  cause  of  human 
punishment  f  11. 

"16.  In  what  three  ways  is  the  end  of  human 
punishment  off eetodi  11,  12. 

17.  By  what  must  the  measure  of  human 
punishment  be  determined  ?  12. 

18.  Whv  is  not  the  lex  talioms,  or  law  of  re- 
taliation, m  all  oases  an  adequate  or  permanent 
rule  of  punishment  f  12,  13. 

19.  Does  the  punishment  of  death  with  death 
proceed  upon  the  principle  of  retaliadon?  13, 

20.  In  what  class  of  crimes  is  the  lex  taUonis 
more  proper  to  be  inflicted  thaTn  in  any  other ; 
and,  upon  this  principle,  what  was  enacted  by 
statute  17  £dw.  III.  c.  18;  and  how  long  waa 
this  the  law?  14. 

21.  What  are  some  general  principles  drawn 
^om  the  nature  and  circumstances  of  the  crime 
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that  may  be  of  some  assistance  in  allotting  it  an 
sAo^dXo  punishment  f  15,  16,  17. 

22.  Why  ia  treason  in  conspiring  the  fdnf^a 
death  punished  with  greater  rigour  than  even 
actually  killing  any  private  subject  f  15. 

28.  Why,  generally,  is  a  design  to  transgress 
not  so  flagrant  an  enormity  as  the  actoal  com- 
pletion of  that  design;  and  why  then,  in  the 
case  of  a  treasonable  conspiracy,  will  the  bare 
intention  to  kill  the  king  deserve  the  highest  de- 
gree of  severity  ?  15. 

24.  Why  is  it  in  more  cases  cegpital  for  a 
servant  to  rob  his  master  than  for  a  stranger; 
what  greater  crime  is  it  for  a  servant  te  kill  his 
master  than  in  another ;  why  is  it  capital  to  steal 
above  the  value  of  twelvepence  privately  from 
one's  person,  and  only  transportation  to  carry  ofi 
a  load  of  com  from  an  open  field;  and  why,  in 
the  island  of  Man,  was  it  formerly  only  trespass 
to  take  away  a  horse  or  an  ox,  and  et^Uai  misie- 
meanour  to  steal  a  pig  or  a  fowl  ?  16. 

25.  What  is  the  sentiment  of  the  Uarqnis 
Beccaria  as  to  severity  i^f  punishment  f  17. 

26.  What  does  a  multitude  of  sanguinary  laws 
argue  in  a  government?  17. 

27.  What  is  the  evil  of  making  no  distinction 
in  the  nature  and  gradations  of  punishment  f 
18. 

28.  How  many  offences  have  been  declared  by 
act  of  parliament  felonies  without  ben^  of  dergg  : 
and  why  does  so  large  a  list,  instead  of  diminish- 
ing, increase  the  number  of  offenders?  18,  19. 

CHAP.  II.— 0/  the  Persons  capable  of  committing 

Crimes. 

1.  To  what  single  consideration  may  all  the 
several  pleas  and  excuses  which  protect  the  com- 
mitter of  a  forbidden  act  f^om  the  punishm/snt 
which  is  otherwise  annexed  thereto  be  reduced? 
20. 

2.  What  two  things  must  there  be  to  constitnte 
a  crime  against  human  laws  ?  21. 

8.  In  what  three  cases  does  not  the  wiU  join 
with  art  ^  21. 

4.  What  four  species  of  defect  in  wiU  fall 
under  the  first  of  these  general  heads;  what 
two  under  the  second ;  and  what  two  under  the 
third?  21,  22. 

5.  In  what  cases  does  the  law  privilege  an  in- 
fant under  the  age  of  twenty-one  years ;  and  in 
what  under  the  age  of  fourteen  only  ?  22. 

6.  By  what  is  the  capacity  of  doing  ill  mea- 
sured, as  the  law  has  stood  since  the  time  of 
Edward  the  Third?  28. 

7.  At  what  age  may  an  infant  be  guilty  of 
feUmg ;  and  though  prima  facie  an  infant  shall 
be  adjudged  to  be  doli  incapax  under  fourteen, 
yet  with  what  proviso  may  he  be  convicted  and 
suffer  death  under  that  age  ?  28,  24. 
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8.  What  18  Uie  rule  of  law  aa  to  lunatia  wMoh 
may  be  easily  adapted  also  to  idiots  f  24. 

9.  If  a  man  in  his  sound  memory  commit  an 
offence,  and  before  arraiffnment  for  it  he  become 
mad,  why  shall  not  he  be  arraigned  for  it ;  if 
after  he  have  pleaded  he  becomes  fncut,  why  shall 
he  not  be  tried;  if  after  he  be  tried  and  found 
guilty f  why  shall  not  judgment  be  pronounced ; 
and  if  after  judgment,  why  shall  execution  be 
BUyed?  24. 

10.  But  what  if  there  be  any  doubt  whether 
the  party  be  compos  or  not ;  and  what  if  a  luna- 
tic haye  lucid  intervals  of  understanding  7  25. 

11.  How  may  madmen,  be  restrained  from 
going  loose  7  25. 

12.  Does  drunkenness  excuse  a  crime  ?  25, 26. 

13.  When  is  a  man  who  commits  an  unlawful 
act  by  misfortune  or  chance  excused  from  all 
guilt?  26,.27. 

14.  What  ignorance  or  mistake  excuses  crime  ? 
27. 

15.  What  are  the  three  species  of  necessity 
or  compulsion  which  excuse  crime  ?  28,  80. 

16.  When  only  is  the  constraint  of  a  superior 
in  a  private  relation  allowed  as  an  excuse  for 
what  crimes?  28,  29. 

17.  Why  shall  no  plea  of  coverture,  or  pre- 
sumption of  the  husband's  coercion,  excuse-  the 
toi/e  in  case  of  treason  ?  29. 

18.  In  what  one  offence  may  a  vnfe  be  indicted 
and  set  in  the  pillory  mth  her  husband;  and 
why?  29. 

19.  For  what  offences  only  is  duress  per  min€U 
an  excuse  ?  80. 

20.  If  a  man  be  violently  assaulted,  and  have 
no  other  possible  means  of  escaping  death  but 
by  killing  an  innocent  person,  whom  may  he 
kill?  80. 

21.  Where  a  man  by  the  commandment  of  the 
law  is  bound  to  arrest  another  for  any  capital 
offence,  or  to  disperse  a  riot,  and  resistance  is 
made  to  his  authority,  whom  may  he  even  kill, 
and  why?  81. 

22.  May  a  man  in  extreme  want  of  food  or 
clothing  justiiy  stealing  either  to  relieve  his 
present  necessities?  81,  82. 

28.  What  one  case  is  there  in  which  the  law 
supposes  an  incapacity  of  doing  wrongs  from 
the  excellence  and  perfection  of  the  person  f  82, 
S8. 

CHAP.  Ul.—Of  Principals  and  Accessories. 

1.  What  are  the  two  different  degrees  of  ffuHt 
among  persons  that  are  capable  of  offending? 
84. 

2.  In  what  two  degrees  may  a  man  be  prinr 
cipal  in  an  offence  f  84. 

8.  Must  the  principal  in  the  second  degree  be 
actually  immediately  standing  by,  within  sight 
or  hearing  of  the  fact  ?  84. 

4.  In  cases  of  murder  committed  in  the  absence 
of  the  murderer  by  means  which  he  had  prepared 
beforehand,  is  the  murderer  principal  in  the  first 
or  second  degree,  or  accessory  ;  and  why  ?  84,  85. 

5.  Who  is  an  accessory;  and  of  what  two 
kinds  are  accessories  f  85. 

6.  Why  are  ^\  principals  in  high  treason  f  86. 
7-  In  what  crimes  may  there  be  accessories  f  86. 
8.  Why  are  all  principals  in  petit  larceny ,  and 

in  all  crmes  under  the  degree  ot  fdonyf  86. 


9.  If  a  servant  instigate  a  stranger  to  kill  his 
master,  is  he  guilty  of  being  accessory  to  petty 
treason?  86. 

10.  Who  is  an  accessory  before  the  fact  t  86,  87. 

11.  If  A.  command  B.  to  beat  C,  and  B.  beat 
him  so  that  he  die,  is  A.  accessory  to  the  murder  f 
87. 

12.  If  A.  command  B.  to  bum  C's  house,  and 
he,  in  so  doing,  commit  a  robbery,  is  A.  accessory 
to  the  robbery  f  B7, 

18.  If  A.  command  B.  to  poison  C.,  and  B. 
stab  or  shoot  him,  is  A.  accessory  to  the  murder  f 
87. 

14.  Who  is  an  accessory  after  the  fact;  and 
what  two  things  are  necessary  lo  make  one? 
87,  88. 

15.  Does  the  relief  of  a  felon  in  gaol,  with 
clothes  or  other  necessaries,  make  a  man  an 
accessory  after  the  fact  f  38. 

16.  Who  are  made  accMsories  (when  the  prin- 
cipal felony  admits  of  accessories)  by  the  statutes 
5  Anne,  c.  81,  and  4  Geo.  I.  c.  11  ?  88. 

17.  What  if  one  wound  another  mortally,  and, 
before  death  ensue,  a  person'  assist  or  receive 
the  delinquent  ?  38. 

18.  What  if  the  parent  assist  or  receive  the 
child,  the  child  the  parent,  the  brother  the  br^^ther, 
the  master  the  servant,  the  servant  the  nuister,  the 
husband  the  tnfe,  or  the  wife  the  husband,  who 
have  any  of  them  committed  9k  felony  9  88,  89. 

19.  How  .are  accessories  to  be  treated,  oon- 
sidered  distinct  firom  principals  f  89. 

20.  For  what  four  reasons,  then,  are  such 
elaborate  distinctions  made  between  accessories 
tkiid  principals  f  89,  40. 

21.  In  what  cases  are  accessories  after  the  fact, 
by  the  statutes,  still  allowed  the  benejit  </  clergy  ; 
and  in  what  cases  is  that  benefit  of  clergy  denied 
to  the  principals  and  accessories  before  the  fact  f 
89. 

22.  Is  an  acquittal  of  receiving  or  counselling 
tk  felon  an  acquittal  of  the  felony  itself?  40. 

28.  Can  one  acquitted  as  principal  be  indicted  as 
an  accessory  either  before  or  after  the  fact  f  40. 

CHAP.  IV.— -0/  Offences  against  Ood  and  Re- 
ligion, 

1.  0?  what  five  species  are  crimes  and  misd^ 
meanours  which  are  either  directly  or  by  conse* 
quence  injurious  to  civil  society  'and  therefore 
punishable  by  the  laws  of  England  ?  42,  48. 

2.  Of  such  crimes  and  misdemeanours  as  more 
Immediately  offend  Almighty  God  by  openly 
transgressing  the  precepts  of  religion  either  na- 
tural or  reveled,  what  constitutes  that  guilt  in 
action  which  human  tribunals  are  to  censure  ? 
48. 

8.  What  eleven  crimes  are  of  this  species  I 
48,  44,  50,  59,  60,  62-64. 

4.  What  is  apostasy;  and  in  whom  only  can 
it  take  place  ?  48. 

5.  As  a  penalty  for  apostasy,  what  is  enacted 
by  statute  9  &  10  W.  III.  o.  82  ?  44. 

6.  What  is  heresy ;  what  was  the  writ  de  hcs- 
retico  comburendo  ;  what  did  the  statute  29  Car. 
II.  enact  as  to  heresy;  and,  as  a  penalty  for 
heresy,  what  is  enacted  by  the  statute  9  &  10 
W.  III.  ?  44-46,  49,  50. 

7.  Of  what  two  kinds  are  the  offences  against 
religion  which  affect  the  established  church  f  50. 
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8.  YfhaJL  ore  the  penalties  for  reTiling  the  or- 
dii^ances  of  the  church  by  statutes  1  £dw.  VI. 
c.  1,  and  1  Eliz.  c.  1  and  2?  50,  51. 

9.  Of  what  two  classes  are  non-eonformists ; 
what  penalties  are  imposed  upon  those  of  the 
drst  class  by  statutes  1  Eliz.  c.  2,  23  Eliz.  c.  I., 
and  8  Jac.  I.  c.  4 ;  and  what  are  suspended  by 
the  statute  1  W.  and  M.  st.  1,  o.  18,  commouly- 
called  the  toleration  act,  confirmed  by  statute  10 
Anne,  c.  2,  from  which  of  those  of  the  second 
class,  with  what  three  provisos  ?  52,  58. 

10.  What  are  dissenting  teachers  to  subscribe 
in  order  to  be  exempted  from  the  penalties  of 
the  statute^  of  Car.  II.  18  &  14,  o.  4,  15,  c.  6, 17, 
e.  2y  and  22,  c.  1 ;  and  from  what  particular  pe- 

.  nalties  of  the  first  and  third  of  those  statutes 
(with  what  exceptions)  are  they  exempted  by 
subscribing  the  declaration  of  the  act  19  Geo. 
III.  ?  53,  54. 

11.  What,  by  the  same  statute  1  W.  and  M., 
if  any  person  shall  wilfully,  maliciously,  or  con- 
temptuously disturb  any  congregation  assem- 
bled in  any  church  or  permitted  meeting-house,  or 
shall  misuse  any  preociier  or  teacher  there  ?  54. 

12.  But  what  does  the  statute  5  Geo.  I.  o.  4 
enact  as  to  any  mayor*s  or  principal  maffietrate*s 
appearing  at  any  dieeenting  meeting  t  54. 

18.  Why  do  not  the  reasons  for  a  general 
toleration  of  Protettant  diuentera  hold  equally 
strong  as  to  papists  f  ^54,  55. 

14.  Into  what  three  classes  mskjpapitts  be  di- 
Tided?  56. 

15.  What  are  the  penalties  and  disabilities  of 
the  first  class  of  papists  f  55. 

16.  What  if  any  person  send  another  abroad 
to  be  educated  in  the  popish  religion,  or  to  reside 
in  any  religious  house  abroad  for  that  purpose, 
or  contribute  to  his  maintenance  when  there? 
55. 

17.  What  if  these  errors  be  aggravated  by 
apostasy  or  perversion  ?  55. 

1 8.  To  what  additional  disabilities,  penalties, 
and  forfeitures  is  the  second  class  of  papists 
subject?  56. 

19.  What  is  the  effect  of  refusing  to  make  the 
declaration  against  popery  enjoined  by  statute 
80  Car.  II.  st.  2,  when  tendered  by  the  proper 
magistrate?  56. 

20.  What  are  the  penalties  against  the  third 
class  of  papists;  and  of  what  are  all  persons 
harbouring  them  guilty  ?  57. 

21.  Are  these  laws  enforced  now ;  and  whence 
is  their  origin  ?  57. 

22.  In  respect  of  whom  is  the  statute  11  &  12 
W.  III.  repealed  to  what  extent  by  the  statute 
18  Geo.  III.  c.  60?  58. 

23.  But  now,  by  statute  31  Geo.  III.  o.  82, 
from  what  Roman  CathoUcs  are  all  these  restrio> 
tions  and  penalties  removed ;  and  how  are  Roman 
CathoUc  ministers,  schoolmasters,  and  congregations 
tolerated?  58. 

24.  What  do  the  corporation  and  test  acts  enact? 
68,59. 

25.  To  whom  does  the  statute  7  Jao.  L  c.  2 
apply  a  like  test  ?  59. 

26.  What  is  blasphemy  ;  and  how  is  it  punish- 
able at  common  law  f  59. 

27.  How  are  profane  and  common  swearing  and 
cuTffiug  punishable,  by  the  statute  19  Geo.  II.  c. 
21  ;  tind  what  is  enacted  against /^rq/am/y  on  the 
•*"gt,  by  statute  8  Jac.  I.  c.  21  ?  59,  60. 
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28.  What  is  witehcrqft,  conjuration,  enehantmfnt, 
or  sorcery;  and  what  is  declared  as  to  it  by  sta- 
tute 9  Geo.  II.  0.  5?  60-62. 

29.  How  is  the  pretence  to  using  wilekera/i^ 
telling  fortunes,  or  discovering  stolen  goods  by 
skill  in  the  occult  sciences,  punished  ?  62. 

30.  Who  are  religious  imposiors;  and  how  are 
they  punishable  ?  62. 

81.  Why  is  simony  to  be  considered  as  an  of- 
fence against  religion  ;  who  are  punishable  for  it 
by  statute  81  Eliz.  o.  6;  and  how?  62. 

32.  What  other  corrupt  elections  and  resigna- 
tions are  punished  by  the  same  statute ;  and  how  ? 
63. 

83.  What  is  Sabbath-breaking;  and  how  are 
what  instances  of  it  punishable  by  statutes  27 
Hen.  YI.  o.  5  as  to  fairs  or  markets,  1  Car.  L  o.  1 
as  to  unlawful  exercises,  and  29  Car.  IL  c  7  as  to 
work  f  63,  64. 

84.  How  is  drunkenness  punished  by  statute  4 
Jao.  I.  c.  5?  64. 

85.  When  is  lewdness  an  indictable  offence; 
and  how  is  it  punished  ?  64,  65. 

86.  In  what  event  may  who  be  punished  for 
having  bastard  children,  by  statute  7  Jao.  I.  c.  4 ; 
and  how?  65? 

CHAP,  v.— 0/  Offences  against  ihs  Law  i^  N^ 
tions, 

1.  Welat  is  the  laso  of  nations;  and  upon  what 
principle  is  it  founded  ?  66. 

2.  By  what  is  this  law  enforced  in  England  f 
67. 

8.  What  is  the  remedy  for  offences  against  this 
law  by  whole  statu  and  nations  f  68. 

4.  What  if  the  individuals  of  any  stats  violato 
this  law  f  68. 

5.  What  are  the  three  principal  offences  aguaai 
this  law  animadverted  on  as  such  by  the  numir 
dpal  laws  of  England  f  68. 

6.  How  may  the  violation  of  safe-conduets^  or 
passports  expressly  granted  by  the  king  or  his 
ambassadors  to  the  subfeets  of  a  foreign  power  in 
time  of  mutual  war,  be  punished ;  and  what  is 
enacted  as  to  offences  against  strangers  at  sea,  or 
in  port,  by  statute  81  Hen.  VI.  c.  47  68-70. 

7.  What  is  enacted  by  the  statute  7  Anne,  c 
12  in  order  to  enforce  the  law  of  nations  as  to 
the  rights  of  ambassadors  f  70,  71. 

8.  What  is  the  offence  of  piracy  by  common  lens  ; 
how  only  is  it  punishable  since  the  statute  of 
treasons,  25  Edw.  III.  o.  2;  and  what  offences 
are  mh^e  piracy  by  statutes  11  &  12  W.  IIL  c  7, 
&  Geo.  I.  0.  24,  and  18  Geo.  IL  o.  80  ?  71--78. 

CHAP.  VL— Of  High  Treason. 

1.  Into  what  four  kinds  may  those  offences  be 
distinguished  which  more  immediately  affect  tha 
royal  person,  his  crovon  or  dignity,  and  which  are 
in  some  degree  a  breach  of  the  duty  of  aUs- 
gianee,  whether  natural  and  innate,  or  local  and 
acquired  by  residence  ?  74. 

2.  What  is  treason proditio ;  howls  the  appel- 
lation generally  used  by  the  law;  and  of  what 
two  kinds  is  treason  f  li,  75. 

8.  Under  what  seven  distinct  branches  are  all 
kinds  of  high  treason  comprehended  by  the  sta- 
tute 25  Edw.  III.  c.  2?  76,  81-84. 

4.  Is  a  queen  regnant  or  a  king  contort  within 
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the  words  of  the  act;  is  a  km^  de facto  and  not 
Jefure;  is  a  kin^  dejurt  and  not  de  facto;  what 
is  the  true  construction  of  the  statute  11  Hen. 
YII.  0.  1 ;  and  is  a  king  who  has  resigned  his 
crofvn,  abdicated  his  govtmmeru^  or  subyerted 
the  eonttUuiiony  any  longer  the  object  of  treason  f 
76-78. 

5.  What  is  eompaning  or  maginrng  the  death 
of  the  king ;  and  how  must  this  act  of  the  mind 
be  demonstrated  before  it  can  possibly  fall  under 
any  judicial  cognizance  T  78,  79. 

6.  What  are  held  to  be  overt  aete  of  treason  in 
imagining  tho  king's  death  f  79. 

7.  Are  voords  spoken,  treason  f  80. 

8.  Are  toords  written^  treason  f  81. 

9.  What  does  the  phrase  <'the  king*s  com- 
panion" mean,  to  violate  whom  is  declared  by 
the  statute  to  be  the  second  species  of  treason ; 
and  when  is  it  treason  in  ^Mih.  parties  f  81, 

10.  What  is  held  as  to  the  violation  of  a  queen 
OT princess  dowager ;  and  why?  81. 

11.  What  offences  of  Uiking  up  arms  does  the 
third  species  of  treason  include?  8*1,  82. 

12.  To  what  does  an  insurrection  to  pull  down 
aU  enclosures^  all  brothels,  and  the  like,  amount ; 
and  to  what  does  a  tumult  to  pull  down  a  par- 
ticular house  or  lay  open  a  particular  enclosure  f 
82. 

18.  What  if  two  subfects  quarrel  and  levy  war 
against  each  other?  82. 

14.  When  does  a  bare  conspiracy  to  levy  war 
amount  to  treason  f  82. 

16.  How  must  the  fourth  species  of  treason, 
or  that  of  adherence  to  the  king's  enemies,  be 
proved?  82. 

16.  •  In  what  light  is  giving  assistance  to  foreign 
pirates  or  robbers  treason  f  S^. 

17.  Under  what  description  is  adherence  or 
aid  to  our  own  fellow-subjects  in  actual  rebellion 
at  home  treason  f  88. 

18.  What  is  held  as  to  relieving  a  rebel  fled 
out  of  the  kingdom ;  and  why  ?  88. 

19.  In  what  events  shall  a  man's  joining  with 
either  rebels  or  enemiesy  in  the  kingdom,  be  ex- 
cased?  88. 

20.  To  what  offence  does  the  taking  wax 
which  bears  the  impression  of  the  great  seal  off 
from  one  patent  and  affixing  it  on  another 
amount  ?  88,  84. 

21.  What  moneg  is  meant  by  the  statute  to 
counterfeit  which  is  the  sixth  species  of  treason  f 
84.       . 

22.  Which  of  the  kkig's  officers  of  fustics  are 
within  the  statute  which  declares  the  "slaying 
of  them  in  their  places  doing  their  offices'* 
treason  f  84. 

28.  What  does  the  act  say  as  to  <*  other  like 
eases  of  treason**  or  constructive  treasons  f  86. 

26.  Under  what  three  heads  are  comprised  the 
high  treasons  created  by  subsequent  statutes  and 
not  comprehended  under  the  description  of  sta- 
tute 26  £dw.  III.  ?  87. 

26.  In  what  three  cases  relating  to  papists  is 
the  offence  of  high  treason  declar^  to  be  com- 
mitted, by  the  statutes  6  Elii.  c.  1,  27  Eliz.  o.  2, 
and  8  Jac.  I.  c.  4 ;  and  what  is  the  reason  of 
distinguishing  these  overt  acts  of  popery  from  all 
others  which  were  considered  in  a  preceding 
chapter  as  spiritual  offences  f  87,  88. 

26.  With  regard  to  treasons  relative  to  the  coin 
or  other  royal  signatures,  what  two  offences  are 


declared  to  be  high  treason  by  statute  1  Blar. 
St.  2,  c.  6 ;  and  what  one  in  consequence  of  the 
former,  with  regard  to  importing  coin,  by  statute 
1  &  2  P.  and  M.  c.  11  ?  89. 

27.  Is  it  high  treason  to  counterfeit  foreign 
money  taken  here  by  consent  ?  89. 

28.  What  instances  of  falsifying  the  coin  are 
declared  to  be  high  treason  by  statutes  6  Eliz.  c. 
11,  and  18  Eliz.  c.  12?  90. 

29.  What  offences,  as  to  implements  of  and 
preparations  for  coinage,  are  declared  to  be  high 
treason  by  statute  8  &  9  W.  III.  c.  26,  made  per- 
petual by  7  Anne,  c.  26 ;  i^nd  within  what  times 
must  all  prosecutions  on  this  act  be  commenced  ? 
90. 

80.  What  species  of  coining  is  made  high  trea- 
son by  statute  16  &  16  Geo.  II.  c.  28;  but  in 
what  case  shall  the  offender  be  pardoned  ?  90, 
91. 

81.  What  offences  are  made  high  treason  with  a 
view  to'  the  security  of  the  Protestant  succession^ 
with  regard  to  the  late  Pretender  or  his  sons,  bv 
statutes  18  &  14  W.  III.  o.  8,  and  17  Geo.  if. 
0.  89,  and  generally  by  statutes  1  Anne,  st.  2, 
0.  17,  and  6  Anne,  o.  7  ?  91,  92. 

32.  What  offences  are  made  high  treason  by  the 
statute  83  Geo.  III.  o.  27,  called  the  traitorous 
correspondence  act;  and  what  else  does  the  statute 
enact?  92. 

88.  Of  what  six  parts  does  l^^  punishment  for 
high  treason  consist ;  but  what  parts  may  be  dis- 
charged by  the  king  9  92,  93. 

34.  How  is  the  punishment  milder  for  mals 
offenders  in  case  of  coining  f  98.  * 

86.  But  is  the  punishment  of  females  the  same 
in  treasons  of  every  kind  ?  98. 

CHAP.  YIL— 0/  Fdonies  injurious  to  the  King's 
Prerogative* 

1.  What  is  felony,  in  the  general  acceptation 
of  our  English  law  f  94,  96. 

2.  What  is  the  etymology  of  the  word,  accord- 
ing to  Sir  Henry  Spelman;  how  is  this  ety- 
mology confirmed  by  the  feodal  writers;  and 
wherefore  are  suicide,  homicide,  petit  larceny,  rob- 
bery, rape,  and  treason,  felonies  by  the  ancient 
law?  96-97. 

3.  As  there  Bxe  felonies  without  capital  punish- 
ment, may  capital  punishments  be  infiicted  where 
the  offence  is  no  fehnyf  97. 

4.  But  to  what  usage  do  the  interpretations 
of  the  law  now  conform,  and,  in  compliance 
therewith,  in  what  light  does  the  present  com- 
mentator intend  to  consider /e^y^  98. 

6.  Of  what  five  kinds  are  such  felonies  as  are 
more  immediately  injurious  to  the  king^t  pre 
rogatioef  98. 

6.  Of  the  various  offences  relating  to  the  coin, 
as  well  misdemeanours  as  felonies,  declared  by  a 
series  of  statutes,  what  are  the  several  penalties 
for  melting  down  sterling  money,  by  statute  9 
Edw.  III.  St.  2 ;  for  melting  down  current  silver 
money,  by  statute  18  &  14  Car.  IL  c.  31 ;  fot 
importing  false  money;  for  forging  any  foreign 
coin,  although  it  be  not  made  current  here  by 
proclamation;  for  having  to  do  with  clippings  or 
fiUngs  of  the  coin,  for  blanching  copper  for  sftle, 
or  dealing  in  any  malleable  composition  resem- 
bling gold,  or  buying,  at  a  less  rate  than  it  im- 
ports to  be  of,  any  counterfeit  »r  diminished  milled 
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wumetf  of  this  kingdom,  not  being  cut  in  pieces, 
(an  operation  which  is  in  what  case  directed, 
and  in  what  cases  allowed  and  required,  by  cei^ 
tain  statutes,  to  be  performed;)  for  tendering 
any  counterfeit  coin,  knowing  it  to  be  so;  for 
doing  80,  haTing  more  in  custody,  or  repeating 
the  offence  within  ten  days  after ;  and  for  coun- 
terfeiting copper  halfpence  or  farthings,  or  deal- 
ing in  it  (not  being  cut  in  pieces  or  melted)  at 
a  less  value  than  it  imports  to  be  of  7  98-100. 

7.  What  is  enacted  by  statutes  8  Hen.  VII.  o. 
14,  and  9  Anne,  c.  16,  as  to  felonies  against  the 
kinff's  council  f  100,  101. 

8.  In  what  cases  is  it  made/«Zofty  to  senre  fo- 
reign states^  by  statutes  8  Jac.  I.  c.  4,  9  Geo.  IL 
c.  80,  and  29  Geo.  IL  c.  17  ?  101. 

9.  What  is  enacted  by  the  statute  81  Elii.  c. 
4  as  to  felony  in  embezzling  the  king^s  armour 
or  warlike  stores ;  what  effect  upon  this  statute 
has  that  of  22  Car.  II.  o.  6 ;  how  are  other  in- 
ferior embezzlements  and  miidemeanourt  punished 
by  several  statutes;  and  what  is  enacted  by 
statute  12  Geo.  III.  o.  24?  101,  102. 

10.  What  is  enacted  by  statutes  18  Hen.  YL 
0.  19,  and  5  Eliz.  c.  5,  as  to  desertion  from  the 
king^t  armiet  in  time  of  war,  whether  by  land  or 
sea ;  what  effect  upon  this  statute  has  that  of 
2  &  8  £dw.  YL  c.  2 ;  and  how  are  other  inferior 
military  offences  punishable  by  the  same  statutes  t 
102. 

CHAP.  YIIL— 0/  iVasmttwtre. 

1.  Why  is  the  offence  of  praemunire  so  called; 
ftnd  whence  did  it  take  it»  original  ?  108. 

2.  What  does  the  statute  of  prtemunire,  16  Ric. 
II.  c.  6,  enact;  and  who  are  also  subjected  to 
the  penalties  of  prtemunire  by  statute  2  Hen.  lY. 
c.  8?  112. 

8.  What  offences  are  made  liable  to  the  pains 
of  praemunire  by  the  statutes  of  Hen.  VIII.  and 
EUz.?  116. 

4.  To  what  penalty  is  the  importing  or  selling 
mass-hooks  or  Qihet  popish  books  liable,  by  statute 
8  Jac.  I.  c.  5,  i  26?  116. 

6.  To  what  twelve  other  offences,  some  of  which 
bear  no  relation  to  the  original  offence,  have  the 
penalties  of  praemunire  been  applied  by  various 
statutes?  116,  117. 

6.  How  is  ^e  punishment  of  praemunire  shortly 
summed  up  by  Sir  Edward  Coke ;  except  in  the 
ease  of  transgressing  what  statute  may  the  king, 
by  his  prerogative,  remit  the  whole  or  any  part 
of  iho  punishment ;  and  what  docs  the  statute  6 
Eliz.  c.  1  provide  as  to  the  consequences  of  an 
attainihj  praemunire  f  117,  118. 

CHAP.  IX. — Of  Misprisions  and  Contempts  affeei- 
ing  the  King  and  Oovemment. 

1.  What  are  misprisions  (mespris)  and  con- 
tempts; and  of  what  two  sorts?  119. 

2.  Of  what  three  kinds  are  negative  misprisions  f 
120,  121. 

8.  What  is  misprision  of  treason;  but  what  cir- 
oumstances  make  this  offender  guilty  of  h^h 
treason  f  120. 

4.  What  positive  misprision  of  treason  is  cre- 
ated by  statute  18  Eliz.  c.  2?  120. 

6.  What  is  the  punishment  for  misorision  of 
treason  f  12r, 
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6.  What  is  misprision  of  felony ;  and  how  H 
it  punished  by  the  statute  Westm.  1,  8  Edw.  L 
c.  9?  121. 

7.  What  is  the  punishment  for  misprision  %f 
treasure-trove  f  121. 

8.  Of  what  five  kinds  are  j>onVtve  misprisions,  or 
contempts,  and  high  misdemeanours,  the  last  four 
consisting,  in  general,  of  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselvee  by 
some  arrogant  and  undutiful  behaviour  towards 
the  king  and  government  f  121-124. 

9.  What  offences  are  included  under  the  mw- 
prision  of  the  mal-administration  of  such  high 
officers  as  are  in  public  trust  and  employment; 
and  how  is  it  usually  punished  ?  121,  122. 

10.  What  are  contempts  -against  the  king^s  pre- 
rogativef  122. 

11.  Whose  duty  is  it,  and  when,  to  join  the 
posse  comitatus,  or  power  of  the  county,  according 
to  the  statute  2  Hen.  Y.  o.  8?  122. 

12.  How  are  contempts  against  the  king's  pre- 
rogative punished  ?  122. 

13.  What  are  contempts  and  misprisions  against 
the  king's  person  eji^  government ;  and  how  may 
they  be  punished  ?  128. 

14.  What  are  contempts  against  the  king's  title 
not  amounting  to  treason  or  praemunire;  and  how 
are  they  punished  ?  128. 

16.  What  offence  is  it,  and  how  punishable  by 
statute  18  Eliz.  c  1,  to  maintain  .that  the  «o«- 
mon  laws  of  this  realm  not  altered  by  parliament 
ought  not  to  direct  the  right  of  the  crown  of 
England  f  ^23. 

16.  What  are  the  penalties  inflicted  by  statute 
1  Geo.  I.  St.  2,  c.  18,  for  refusing  or  neglecting 
to  take  the  oaths  appointed  by  statute  for  better 
securing  (he  government,  and  yet  acting  or  serving 
in  a  public  office,  place  of  trust,  or  other  capa- 
city, for  which  the  said  oaths  are  required  to  be 
taken ;  and  what  if  members,  on  the  foundation 
of  any  college  in  the  two  universities,  who  by 
this  statute  are  bound  to  take  the  oaths,  do  not 
register  a  certificate  thereof  in  the  college  register 
within  one  month  after  ?  123,  124. 

17.  What  are  contempts  against  the  king's  pa- 
laces or  courts  of  justice;  and  how  are  they,  a 
rescue  from  them,  and  an  affray  or  riot  near  them, 
but  out  of  their  actual  view,  punishable  ?  124, 
126. 

18.  How  are  threatening  or  reproachful  words 
to  any  Judge  sitting  In  the  courts  punishable; 
and  how  is  an  affray  or  contemptuous  behaviour  in 
the  ia\ferior  courts  of  the  king?  126. 

19.  How  are  such  as  are  guilty  of  any  inju- 
rious treatment  to  those  who  are  immediate^ 
under  the  protection  of  a  court  of  justice  punish- 
able? 126. 

20.  How  are  endeavours  to  dissuade  a  witness 
from  giving  evidence,  disclosures  of  examination 
before  a  privy  council,  advice  to  a  prisoner  to 
stand  mute,  or  disclosures  by  one  of  the  grand 
jury  to  any  person  indicted  of  the  evidence  agaiast 
him,  construed  and  punished  ?  126. 

CHAP.  X.—Of  Offences  agminfit  Public  Justice. 

1.  Into  what  five  species  may  those  crimes  and 
misdemeanours  that  more  especially  affect  the 
commonwealth  be  divided  ?  127,  128. 

2.  What  are  the  twenty-two  offences  against 
public  justice,  beginning  with  those  that  are  most 
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penal,  and  descending  gradually  to  such  as  are 
of  less  malignity  ?  128-187,  189-141. 

8.  What  is  enacted  by  statute  8  Hen.  VT.  o.  12  as 
to  embezzling  or  \acating  reeordt,  by  statute  21 
Jao.  I.  c.  26,  as  to  acknowledging  sljij proceedings 
in  the  courts  in  the  name  of  another  person  not 
priYy  to  the  same;  and,  by  statute  4  W.  and  M. 
c.  4,  as  to  personating  any  other  person  as  bail  f 
128. 

4.  What  is  enacted  by  statute  14  Edv.  III.  c. 
10  if  any  gaoler  compel  any  prisoner  to  become 
an  approver  or  an  appfHorf  128,  129. 

5.  What  is  the  offence  of  obstructing  the  exe- 
cution of  lawful  process  in  criminal  cases;  and 
what  is  enacted  by  several  statutes  as  to  op- 
posing the  execution  of  any  process  in  pretended 
priyileged  places  within  the  bills  of  mortality  f 
129. 

6.  Who  are  punishable  for  the  escape  of  a 
person  arrested  upon  crimmcU  process  ;  how,  and 
when?  129,  180. 

7.  How  is  breach  of  prison  by  the  offender  him- 
self punished  by  the  statute  de  frangentibus  pri- 
$<mam,  1  £dw.  II.  ?  180,  181. 

8.  What  is  rescue ;  how  is  it  punishable,  and 
when;  what  is  enacted  by  statutes  11  Geo.  II. 
o.  26,  and  24  Geo.  II.  c.  40,  as  to  rescues  of  any 
retailers  of  spirituous  liquors,  and  by  statute 
16  Geo.  n.  c.  81,  as  to  assisting  prisoners  to 
escape;  and  what  if  any  person  be  charged 
with  any  of  the  offences  against  the  black  act,  9 
Geo.  I.  0.  22,  and,  being  required  by  order  of 
the  privy  council  to  surrender  himself,  neglect  to 
do  so  for  forty  days  ?  181. 

9.  Who  are  punishable  for  an  offender's  re- 
turning from  transportation^  and  how  f  182. 

10.  What  is  enacted  by  statute  4  Geo.  I.  o.  11 
as  to  the  offence  of  taking  a  reward  under  pre- 
tence of  helping  the  owner  to  his  stolen  goods  ? 
182. 

11.  In  the  offence  of  receiving  stolen  g^oods 
knowing  them  to  be  stolen,  which  makes  the 
offender  accessory  to  the  theft,  of  what  other 
punishment  has  the  prosecutor,  by  statutes  1 
■Anne,  o.  9,  and  6  Anne,  c.  81,  the  choice  before 

the  thief  be  taken  and  convicted ;  and  what  is 
enacted  as  to  receivers  and  possessors  of  certain 
metals,  by  statute  29  Geo.  II.  c.  80,  and  as  to 
knowing  receivers  of  stolen  plate  or  jewels 
taken  by  highway-robbery  or  burglary  f  182, 188. 

12.  What  is  theft-bote,  and  how  is  it  punished ; 
and  what  is  enacted  by  statute  25  Geo.  II.  c. 
86  as  to  advertising  a  reward  for  the  return  of 
things  stolen  with  "no  questions  asked"?  188, 
184. 

13.  What  is  common  barretry;  how  is  it  pu- 
nished ;  and  what  is  enacted  by  statute  12  Geo. 
£.  c.  29  in  case  an  attorney  shall  hiave  been  oon- 
ricted  of  this  offence  f  184. 

14.  What  is  the  punishment  for  suing  in  a 
false  name  in  the  superior  courts,  and  what  in 
the  inferior,  by  statute  8  Eliz.  o.  2?  184. 

15.  What  is  the  offence  of  maintenance;  when 
is  it  not  an  offence ;  and  what  is  the  punishment 
for  it  when  it  is  by  common  laWf  and  by  statute 
82Hen.  VIII.  c.  9?  184,185. 

16.  What  is  champerty  (campi  partitio) ;  and 
what  has  the  lava's  abhorrence  of  it  led  it  to  say 
of  a  chose  in  action  by  common  law,  and  of  a  pre- 
tended right  or  title  to  latid,  by  statute  82  Hen. 
VIU.  0.  9  ?  186,  186. 


17.  What  is  enacted  by  statute  28  Eliz  o.  5 
as  to  compounding  informations  upon  penal  sia^ 
tutesf  186. 

18.  In  what  two  ways  may  conspirators  to 
indict  an  innocent  man  of  felony  be  punished  ? 
186,  187. 

19.  How  are  threats  of  accusation  in  order  to 
extort  money  punishable  by  statute  80  Geo.  II. 
c.  24?  187. 

20.  How  is  perfury  defined  by  Sir  Edward 
Coke;  what  is  subornation  ot perfury;  how  are 
they  now  punished  at  common  law,  with  an  added 
power  in  the  court  to  inflict  what  penalties,  by 
statute  2  Geo.  II.  o.  25 ;  and  how  may  they  bo 
punished  by  statute  5  Eliz.  c.  9  ?  187,  188. 

21.  When  is  bribery  an  offence  against  public 
fustics ;  in  whom  and  how  is  it  punished ;  and 
what  is  enacted  on  this  subject  by  a  statute 
11  Hen.  IV.  ?  189,  140. 

22.  What  is  embracery;  and  in  whom  and  how 
is  it  punished  ?  140. 

28.  How  was  the  false  verdict  ot  furors  anciently 
considered,  and  how  punished  ?  140. 

24.  In  what  public  officers  is  negligence  a& 
offence  hg9\nstptU>lie  justice  ;  and  how  is  it  punish* 
able?  140. 

25.  How  is  the  oppression  and  tyrannical  par- 
tiality of  magistrates  prosecuted  and  punished  ? 
141. 

26.  When  is  extortion  an  abuse  of  public 
justice  ;  and  what  ia  the  punishment  for  it  ?  141. 

CHAP.  XI.-.-0/  Offences  against  the  Public  Peace. 

1.  Ot  what  two  species  are  offences  against  the 
public  peace  ;  and  of  what  two  degrees  are  both 
these  kinds?  142. 

2.  What  are  the  thirteen  kinds  of  -ffencei 
against  the  public  peace  t  1 42-1 50. 

8.  What  does  the  statute  1  Geo.  I.  c.  5  enact 
as  to  the  riotous  assembling  of  twelve  persona 
or  more,  and  not  dispersing  upon  proclamation  * 
148. 

4.  What  does  the  statute  9  Geo.  I.  c.  22  enact 
as  to  appearing  armed,  or  hunting  in  disguise  ? 
148,  144.  . 

5.  What  does  the  same  statute,  amended  by 
statute  27  Geo.  11.  c.  15,  enact  as  to  sending  any 
demanding  or  threatening  letter  ?  144. 

6.  What,  by  several  late  statutes,  are  the  pe- 
nalties for  destroying  or  damaging  any  loek^ 
sluice,  or  flood-gate,  or  any  tumpik&-gate,  or  its 
appurtenances,  or  for  rescuing  such  destroyers 
or  damagers  ?  144,  145. 

7.  What  are  affrays  {affraier) ;  wherein  do  they 
differ  from  assaults;  \>y  whom,  and  how,  may 
they  be  suppressed ;  and  what  is  their  punish* 
ment?  145. 

8.  What  is  enacted  by  statute  5  &  6  lidw.  VI. 
0.  4  as  to  affrays  in  a  church  or  churchyard  f  146. 

9.  What  are  riots,  routs,  and  unlawful  assem^ 
blies ;  and  of  how  many  persons  must  they  be 
constituted ;  how  are  they  punished  by  common 
law ;  and  what  is  enacted  for  their  suppression 
by  sUtute  18  Hen.  IV^  o.  7?  146,  147. 

10.  What  is  tumultuous  petitioning ;  and  what 
is  enacted  for  its  prevention  by  statute  18  Car. 
II.  St.  1,  c.  5?  147,  148. 

11.  What  is  forcible  entry  or  detainer ;  and  how, 
by  several  statutes,  may  it  be  suppressed  and 
punished?  148,  149. 
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12.  What  18  the  offmee  of  going  unusually 
ai*med ;  and  how  is  it  prohibited  by  the  statute 
of  Northampton,  2  Edw.  III.  c.  3  ?  149. 

Id.  When  is  the  offence  of  spreading  false  news 
punishable,  and  how  ?  149. 

14.  How  is  the  offence  of  pretended  prophecy 
punished  by  statute  6  £liz.  c.  16?  149. 

15.  In  whom  are  challenges  to  fight  punish- 
able, and  how ;  and  what,  by  statute  9  Anne, 
c.  14,  if  the  challenge,  or  any  aasauU  or  affray, 
arise  on  account  of  any  money  won  at  gaming  ? 
160. 

16.  What  are  libels  which  tend  to  the  breach 
of  the  peace ;  what  is  a  publication  of  them, 
in  the  eye  of  the  law;  what  if  they  be  true, 
and  what  if  they  be  false ;  what  is  the  difference 
between  a  libel  in  a  dvU  action. and  a  libel  in  a 
criminal  prosecution  ;  and  what  is  the  punishment 
of  criminal  libels  f  160,  161. 

17.  Though  it  hath  been  long  held  that  the 
truth  of  a  l3>el  is  no  justification  in  a  criminal 
prosecution,  yet  what  general  rule  has  the  court  of 
king's  bench  laid  down  as  to  granting  an  informal 
tion  for  A  Ubelf  151. 

CHAP.  XII.— 0/  Offences  against  Public  Trade. 

1.  Of  what  two  degrees  are  offences  against 
public  trade  f  154. 

2.  What  are  the  thirteen  kinds  of  these  of- 
fences 1  154,  156-160. 

8.  What  is  owUng;  and  what  are  its  penalties, 
by  several  statutes  ?  164. 

4.  What  is  smuggling  ;  and  how  is  it  punished 
by  statute  19  Geo.  U.  c.  847  154,  155. 

5.  What  are  the  several  species  of  fraudulent 
bankruptcy  taken  notice  of  by  the  statute  law; 
and  how  are  they  punished  ?  156. 

6.  What,  by  statute  21  Jac.  I.  c.  19,  if  the 
bankrupt  cannot  make  it  appear  that  he  is  dis- 
abled from  paying  his  debts  by  some  casual  loss ; 
and  what,  by  statute  82  Qeo.  II.  c.  28,  and  88 
Oeo.  III.  c.  5,  if  a  prisoner  charged  in  execution 
for  debt  (to  what  amount  ?)  neglect  or  refuse  oh 
demand  to  deliver  up  his  ^ects  f  156. 

7.  What  is  the  penalty  for  usury  ;  what  if  any 
scrivener  or  broker  take  more  than  five  shillings 
per  cent,  procuration-money,  or  more  than  twelve- 
pence  for  making  a  bond;  and  what  \b  enacted 
on  this  subject  by  statute  17  Geo.  lU.  c.  26? 
156,  157. 

8.  What  offences  may  be  referred  to  the  head 
of  cheating  ;  what  is  the  general  punishment  for 
all  frauds  of  this  kind  if  indicted  at  common  law  ; 
and  what  frauds  are  punished  by  the  statutes 
88  Hen.  VIII.  c.  1  and  80  Geo.  II.  c.  24?  157, 
158. 

9.  How  are  the  three  offences  of  forestalUng, 
regratingj  and  engrossing  described  by  statute 
5  &  6  £dw.  VI.  0.  14 ;  and  what  is  the  general 
penalty  for  these  offences  by  common  l2\o  f  158, 
159. 

10.  What  are  monopolies;  and  how  are  they 
punished?  159. 

11.  How  are  combinations  among  victuallers 
01  artificers  to  raise  the  prices  of  commodities 
punished  by  statute  2  &  8  £dw.  VI.  c.  15?  159, 
160. 

12.  How  is  the  offence  of  exercising  a  trade 
without  having  served  an  apprenticeship  pu- 
nished by  statute  5  Eliz.  o.  4?  160. 
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13.  What  is  enacted  by  several  sta^ates  of 
Geo.  IL  and  Geo.  III.  to  prevent  the  seductioo 
of  our  artists  abroad,  and  the  destruction  of  our 
home  manufactures  ?  160. 

CHAP.   XIIL— 0/   Offences  against  the  Public 
Health  and  the  Public  PoUce  or  Economy, 

1.  What  are  the  two  offence*  against  the  public 
health  of  the  nation?  161,  162. 

2.  What  is  enacted  by  statute  1  Jac.  I.  c.  81 
as  to  any  person  infected  with  the  plague^  or 
dwelling  in  any  infected  house ;  and  what  is  the 
present  law  as  to  quarantine  f  16l,  162. 

8.  What  ia  enacted  by  statutes  51  Hen.  IIL 
St.  6  and  12  Car.  II.  c.  25,  J  H  to  prevent  the 
selling  of  unwholesome  provisions  and  wine?  162. 

4.  What  is  meant  by  the  public  peace  and  eco- 
nomy f  162. 

5.  What  are  the  nine  offences  against  ihepubHc 
peace  and  economy  f  162-166,  169-171,  174. 

6.  What  is  enacted  by  the  stetute  26  G«o.  II. 
0.  88  for  the  prevention  of  the  offence  of  elan- 
destine  marriages  f  162,  168. 

7.  What  is  bigamy,  or  more  -pToperlj polygamy; 
what  is  its  effect  upon  the  second  marriage;  and 
how  is  it  punish^  by  statute  1  Jac.  L  c.  11, 
with  an  exception  to  what  five  cases?  168,  164. 

8.  How  are  wandering  soldiers  and  mariners,  or 
persons  pretending  so  to  be,  punished  by  statute 
89  Eliz.  c.  17  ?  164,  165. 

9.  How  are  persons  calling  themselves  Egyp- 
tians, or  gypsies,  now  punished,  by  statute  28  Geo. 
m.  0.  51  ?  167. 

10.  What  are  common  nuisances;  and  of  what 
seven  sorts?  167,  168. 

11.  Who  may  be  indicted,  and  what  shall  be 
equivalent  to  such  indictment,  for  annoyances  in 
highways,  bridges,  and  pubUe  rivers,  whether  by 
positive  obstructions  or  want  of  reparation ;  and 
what  is  tk  pvrpresture  f  167. 

12.  What  if  innkeepers  refUse  to  entertain  a 
traveller  without  a  very  sufficient  cause  t  167. 

18.  How  may  eaves-droppers  be  punishied  ?  168. 

14.  How  may  a  common  s^ld  (communis  nxA- 
trix)f  168. 

15.  Into  what  three  olases  are  idle  persons 
divided,  and  how  is  each  class  punished  by  sta- 
tute 17  Geo.  II.  0.  6 ;  and  to  what  are  persons 
harbouring  va^anto  liable  ?  169,170. 

16.  What  one  sumptuary  law  against  baury 
is  still  unrepealed?  170. 

17.  What  is  enacted  by  sUtute  16  Car.  IL  c 
7  if  any  person  by  playing  or  betting  shall  lose 
more  than  1002.  at  one  time ;  what  does  the  sta- 
tute 9  Anne,  o.  14  enact  as  to  all  secnritiea  given 
for  money  won  at  play,  if  any  person  at  one  sit- 
ting lose  lOl,  at  play,  and  if  any  person  by  cheat- 
ing at  play  win  the  same  sum ;  what  does  the 
statute  18  Geo.  II.  c.  19  enact  to  preTont  the 
multiplicity  of  horse-races;  and  what«  by  statute 
18  Geo.  II.  0.  84,  if  any  person  jop.  or  lose  at 
play,  or  by  betting,  10/.  at  one  Time,  or  20L 
within  twenty-four  hours  ?  172,  178. 

18.  Who  are  "guilty  of  the  offence  of  destroy- 
ing the  game  upon  the  old  principles  of  the  forest- 
law,  and  who  by  the  game-laws;  and  what  are 
the  four  qualifications  for  killing  game,  as  they 
are  usually  called,  or,  more  properly,  the  ex 
emptions  from  the  penalties  inflicted  by  the 
statute  law  f  174,  175. 
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19.  What  are  the  punishments  for  unqualified 
j?«r«ofl«t*aaAgreB8ing  the  ffame-lawg  in  what  ways ; 
and  how  may  ihose  punishments  be  inflicted? 
176. 

20.  What  is  enacted  for  ike  preserration  of 
ffonu  hj  statute  28  G(h>.  IL  c.  2!  17& 

CHAP.  XIV.— 0/  Homicide, 

1.  Of  what  three  principal  kinds  are  those 
crimes  and  miademeanourt  which  in  a  more  pecu- 
liar manner  affect  and  injure  indiyiduals  or 
private  subjects  f  177. 

2.  Of  crimes  iigurious  to  the  persons  of  private 
subjects,  what  is  the  most  principal  and  important  ? 
177. 

3.  Of  what  three  kinds,  and  of  what  three  de- 
grees of  guilt,  is  homicide  f  177,  178. 

4.  In  what  three  cases  is  homicide  justifiable  f 

178,  179. 

6.  What  q^ence  is  it  wantonly  to  kill  the  greats 
est  of  malefactors  ?  178. 

G.  What  if  judgment  of  death  be  given  by  a 
judge  not  authorized  by  lawful  commission,  and 
ezeeution  be  done  accordingly  ?  178. 

7.  What  if  eyen  the  judge  execute  his  own 
judgment ;  and  what  if  an  ^fieer  behead  one  who 
is  ac^udged  to  be  hanged,  or  vice  versdf  179. 

8.  Of  what  six  kinds  are  justifiable  homicides, 
committed  for  the  adyanoepaent  of  pubUe  justice? 

179,  180.  •     . 

9.  But,  in  all  these  first  fiye  cases,  what  appa- 
rent necessity  must  there  be  on  the  officer's  side  ? 
180. 

10.  When  is  it  lawful  to  kill  any  person  who 
attempts  a  burglary ;  and  what  is  the  uniform 
principle  that  runs  through  all  laws  as  to  repel- 
ling crimes  by  homicide?  180,  181. 

11.  What  is  Mr.  Locke's  doctrine  on  this  sub- 
ject, and  how  is  it  received  by  the  commentator  7 
181,  182. 

12.  Wherein  does  excusable  differ  from  jus- 
tifiable homicide;  and  of  what  two  sorts  is  the 
former?  182. 

1 3.  In  what  cases  does  homicide  per  i^fortu- 
nium,  or  misadventure,  happen  ?  182. 

14.  In  what  cases,  however,  is  the  slayer 
guilty  of  manslaughter  and  not  misadventure  only ; 
but  when  are  deaths  in  tilts  or  tournaments,  box- 
ing, or  sword-playing  only  misadventure?  183. 

16.  What  is  homicide  in  self-defence,  or  se  do- 
fendendo  ;  what  is  chance-medley,  or  chaud-medley  ; 
and  what  must  appear  to  excuse  homicide  by  the 
plea  ot  9elf-d(fence?  188,  184. 

16.  What  seems  to  be  the  true  criterion  to  dis- 
tinguish homicide  upon  chance-medley,  in  self-de- 
fence, flrom  manslaughter  in  the  legal  sense  of  the 
word?  184,  186. 

17.  What  doil  and  natural  relations  are  com- 
prehended under  the  excuse  of  se  defendendo, 
and  why  ?  186. 

18.  Is  there  not  one  species  of  homicide  se 
defendendo  where  the  party  slain  is  equally  in- 
nocent with  him  who  occasions  his  death ;  and 
upx/n  what  principle  is  this  homicide  excusable  ? 
186. 

19.  In.  what  circumstances  do  the  two  species 
of  homicide  by  misadventure  and  self-defence  agree ; 
and  what  does  the  law's  high  value  for  the  life 
of  a  man  always  intend?  186,  187. 

20.  What  is  the  penalty  for  homicide?  188. 


21.  What  18  feloniotu  homicide,  ani  of  what 
two  kinds  ?  188. 

22.  What  is  self-murder,  or  felo  de  se;  does  it 
admit  of  a>*cessories ;  when,  and  in  whom,  may 
it  happen,  and  when  in  a  real  lunatic?  189, 190. 

28.  How  is  self'-murder  punished  ?  190. 

24.  Whac  if  a  husband  and  wife  be  possessed 
jointly  of  a  term  of  years  in  land,  and  the  Aim- 
6antf drown  himself ;  and  why?  190. 

26.  How  «U>  the  two  degrees  of  guilt  in  kiUing 
another  divide  the  offence;  and  what  is  the  dif- 
ference between  either  division  of  it?  190. 

26.  How  is  manslaughter  therefore  defined; 
and  of  what  two  branches  is  it?  191. 

27.  When  is  it  voluntary  manslaughter;  and 
what  circumstance  makes  it  amount  to  murder  ? 
191. 

28.  In  what,  therefore,  does  voluntary  man" 
slaughter  differ  from  excusable  homicide,  se  defm," 
dendoJ  192.  • 

29.  In  what  does  involuntary  maiislaughter 
differ  from  homicide  excusable  by  misadventure? 
192. 

80.  But  what  circumstances  will  make  involun- 
tary manslaughter  amount  to  murder?  192,  193. 

81.  What  is  the  punishment  of  manslaughter  ? 
193. 

82.  But  is  there  not  one  species  of  manslaugh- 
ter which  is  punished  tA  murder  by  statute  1  Jao. 
I.*c.  8 ;  and  how  is  this  statute  construed?  193, 
194. 

33.  How  is  murder  defined,  or  rather  described, 
by  Sir  Edward  Coke  ?  196. 

34.  What  if  a  person  be  indicted  for  one  spe- 
cies of  kiUing,  or  for  killing  with  one  weapon, 
and  it  proves  to  have  been  another?  196. 

36.  May  a  man  be  guilty  .of  murder  although 
no  stroke  be  struck  by  himself,  or  no  killing 
primarily  intended  ?  196. 

36.  Within  what  time  after  the  stroke  received 
must  the  party  die  in  order  to  make  the  killing 
murder?  197. 

87.  When  is  it  murder  to  kill  a  child  in  its 
mother's  womb ;  and  what  is  enacted  by  the  sta- 
tute 21  Jac.  I.  c.  27  as  to  a  mother's  concealing 
the  death  of  her  bastard  child;  but  what  is  now 
required  upon  trials  for  this  offence  ?  198. 

38.  What  constitutes  malice  prq?ense,  f^aUtia 
prsBCogitata ;  and  when  is  malice  express,  and 
when  implied,  in  law?  198-201. 

39.  Who  are  guilty  of  murder  in  deliberate 
duelling?  199. 

40.  If  two  or  more  come  together  to  do  an 
unlawful  act  against  the  king's  peace,  and  one  of 
them  kill  a  man,  in  whom  is  it  murder?  200. 

41.  What  if  one  intend  to  do  another  felony, 
and  undesignedly  kill  a  third  man  ?  201. 

42.  Unless  in  what  cases  may  it  be  taken  for 
a  general  rule  that  all  homiade  is  malicious? 
201. 

43.  What  is  the  punishment  of  murder;  and 
what  is  enacted  on  that  subject  by  statute  26 
Geo.  II.  c.  37?  201,202. 

44.  What  18  petit  treason  (parva  proditio) ;  and 
by  what  three  ways  may  it  happen,  according  to 
statute  26  £dw.  III.  o.  2  ?  203. 

46.  Of  what  crime  is  a  servant  guilty  who  kills 
his  master  whom  he  has  left  upon  a  grudge  con- 
ceived against  him  during  service;  and  whom 
is  it  petit  treason  in  a  clergyman  to  kill  ?  203. 

46.  May  a  person  indicted  of  petit  treason  be 
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found  guilty  of  mantlau^hter  or  murder;  and 
how  many  witnesses  are  necessary  in  case  of 
^etit  treason  f  204. 

47.  What  is  the  punishment  for  petit  treaton^ 
and  what  in  a  woman,  by  statute  30  Geo.  III. 
0.48?  204. 

48.  What  is  the  punishment  for  the  aiders, 
abettors,  and  counsellors  of  petit  treason  f  204. 

CHAP.  XY,—0/  Offences  against  the  Persons  of 
Individuals. 

1.  Of  what  two  degrees  of  guilt  are  other 
offences  against  the  persons  of  indiTiduals  ?  205. 

2.  What  are  the  four/eloniesf  205,  208,  210, 
216. 

8.  What  amounts  to  mayhem^  mayhemitan ;  and 
how  is  it  punished  by  statutes  5  Hen.  IV.  c.  5, 
87  Hen.  VIII.  c.  6,  and  22  &  28  Car.  II.  o.l,  called 
the  Covenin^tyci  ?  206-207. 

4.  What  is  enacted  by  statute  9  Geo.  I.  c.  22 
as  to  the  oiFenoe  of  maliciously  shooting  at  any 
person  ?  207. 

6.  What  is  enacted  by  statutes  8  Hen.  VII. 
c.  2  and  89  Eliz.  c.  9  as  to  the  offence  of  forcible 
abduction  and  marriage  of  a  female,  or,  as  it  is 
vulgarly  called,  stealing  an  heiress  f  208. 

6.  What  four  things  have  been  determined  in 
the  construction  of  the'-first  of  these  statute^; 
what  has  been  determined  as  to  the  vnU  of  the 
woman ;  and  what  general  rule  of  law  may  be 
yiolated  in  punishing  this  offence  f  208,  209. 

7.  What  is  enacted  by  the  statutes  4  &  6  Ph. 
and  M.  6.  8  and  26  Geo.  II.  c.  88  as  to  an  in- 
ferior degree  of  the  same  kind  of  offence  f  209, 
210. 

8.  What  is  the  crime  of  rape;  and  what  is 
enacted  as  to  its  punishment  by  statute  18  Eliz. 
c.  7?  210,  212. 

9.  Who  is  presumed  by  the  law  incapable  to 
commit  a  rape  f  212. 

10.  Can  a  rape  be  committed  upon  a  concubine 
or  harlotf  212,  213. 

11.  What  has  been  determined  as  to  the  com- 
petency and  credibility  of  witnesses  upon  an  in- 
dictment of  rape  ;  and  what  has  been  how  settled 
as  to  hearsay  evidence  of  the  declarations  of  a 
ehUd  who  hath  not  capacity  to  be  sworn  ?  218, 
214. 

12.  What  is  the  punishment  for  the  crime 
against  nature  f  216,  216. 

18.  What  are  the  five  inferior  offences  or  miMde- 
meanours  against  ihepersoncd  security  of  the  sub- 
jectf  216. 

14.  What  are  the  public  penalties  for  assault, 
beUtery,  and  wounding ;  what  other  ignominious 
corporal  penalties  are  inflicted  in  the  case  of  as- 
saults with  intent  to  murder,  or  to  commit  either 
of  the  crimes  last  spoken  of;  and,  when  both 
parties  are  consenting  to  the  last  crime,  what  is 
it  usual  to  charge  ?  216,  217. 

15.  What  is  enacted  by  the  statute  called  ar- 
ticuli  cUriy  9  £dw.  IL  c.  8,  as  to  the  offence  of 
heating  a  derk  in  orders  f  217,  218. 

16.  As  to  the  public  offence  of  false  imprison- 
ment, how  is  the  sending  of  any  subject  of  this 
realm  a  prisoner  beyond  the  seas  punished; 
what  does  the  statute  48  Eliz.  c.  18  declare  as 
to  this  kind  of  offence  in  the  four  northern 
counties ;  and  how  are  inferior  degrees  of  false 
imprisonment  punishable  by  indictment  f  218. 
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17.  What  is  kidnapping;  how  is  it  punished  at 
common  law  ;  and  what  does  a  clause  of  the  sta- 
tute 11  &  12  W.  III.  c.  7  enact  to  preyent  the 
leaving  of  kidnapped  persons  abroad?  219. 

CHAP.  ZVI.— 0/  Offences  agamst  the  ffabitatioM 
of  Individuals. 

1.  What  are  the  only  two  offences  that  mor 
immediately  affect  the  habitations  of  individuals, 
or  private  subjects  f  220. 

2.  What  is  arson  {ah  ardendo)  f  220. 

8.  What  is  such  a  hoiue  as  may  be  the  subject 
of  arson  f  221. 

4.  When  is  wilAilly  setting  fire  to  one's  own 
house  arson  ;  and  when  a  high  misdemsttnour  f  221. 

5.  What  if  a  landlord  or  reversioner  set  fire  to 
his  own  house  of  which  another  is  in  possesaioa 
under  lease  f  221. 

6.  What  amounts  to  the  burning  which  con- 
stitutes arson ;  and  what  is  enacted  by  the  sta- 
tute 6  Anne,  c.  81  if  any  servant  negligently  set 
fire  to  a  hotue  or  outhouses  f  222. 

7.  How  is  arson  punished  in  whom  ?  222,  223. 

8.  What  is  burglary,  hurgi  latrodnium ;  what 
may  a  man  do  to  protect  his  house  which  he  is 
not  permitted  to  do  in  any  other  case ;  and  how 
is  a  burglar  defined  by  Sir  Edward  Coke?  228, 
224. 

9.  At  what  time  must  the  burglary  be  com- 
mitted ;  and  what  is  held  as  to  the  light  by  which 
it  is  committed  ?  224. 

10.  What  is  Sir  Edward  Coke's  definition  of 
the  place  in  which  a  burglary  must  be  com- 
mited;  and  why  does  it  not  seem  extensive 
enough ;  and  when  may  a  burglary  be  committed 
in  a  bam,  stable,  or  warehouse  f  224,  225. 

11.  When  is  a  lodging  the  mansion-house  of  the 
lodger;  and  can  burglary  be  committed  in  the 
shop,  parcel  of  another  man's  house,  which  I  hire 
to  work  or  trade  but  not  to  lie  in,  or  in  a  tent  or 
booth  erected  in  a  market  or  fair,  in  which  I  do 
lodge  ?  226,  226. 

12.  As  to  the  manner  of  committing  burglary, 
what  must  there  be  to  complete  the  offence ;  and 
what  if  a  hole  be  broken  one  night,  and  the 
same  breakers  enter  the  next  night  through  the 
same?  226. 

18.  In  what  cases  may  burglary  be  committed 
without  breaking,  or  loosing  of  fastenings  f  226, 
227. 

14.  What  is  sufficient  to  constitute  the  entry 
which  is  burglarious  ;  and  what  is  declared  as  to 
the  precedence  of  the  entry  and  the  burglary  by 
statute  12  Anne,  o.  7  ?  227. 

15.  What  is  the  law  as  to  the  intent  of  bur- 
glary f  227,  228. 

16.  How  is  burglary  punished  in  whom?  228. 

CHAP.  XVn.— 0/  Offences  ogamH  PrioaU  /H- 
perty. 

1.  What  are  the  three  offences  agwnst /rrivato 
subjects  which  more  immediately  affect  their  ^r»- 
perty,  two  of  which  are  attended  with  a  brtaA 
of  i"^^  peace  f  229. 

2.  Into  what  two  sorts  is  larceny,  by  con- 
traction for  laticony,  latrodnium^  dxstinguished 
by  the /air  r  229. 

8.  When  is  simple  larceny  called  grand,  and 
when^fa'^,  larceny  f  229. 
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4.  What  is  na^le  larceny  f  229. 

6.  In  what  cases  may  a  carrier  of  goodt  com- 
mit the  offence  of  larceny  upon  those  goods? 
280 

6.  What  is  enacted  by  sUtutes  88  Hen.  VL  c. 
1  an  1  21  Hen.  VL  o.  7  in  oases  of  eervanu  em- 
besaling  their  matter' $  goods  f  280,  281. 

7.  What  is  the  offence  of  embeizling  goods  of 
which  the  offender  had  not  the  possession,  but 
only  the  care  or  use  ?  281. 

8.  Under  what  circumstances  may  a  man  be 
guilty  oi  felony  in  taking  his  own  goods  f  281. 

9.  What  ^B  a  sufficient  aeportation  of  goode  to 
constitute  a  larceny  ^  281. 

10.  Who  are  Indemnified  by  the  requisite  to  a 
larceny  that  it  must  be  feloniout,  that  is,  done 
onimQfurandif  282. 

11. '  Why  can  no  larceny  be  committed,  by  the 
rules  of  common  law,  of  things  that  adhere  to  the 
freehold;  and  why  is  the  severance  of  them 
merely  trespaee  by  common  law;  but  in  what 
cases  may  the  taking  them  away  amount  to 
larceny  f  282,  288. 

12.  And  now,  by  sUtute  4  Geo.  II.  c.  82,  how 
are  what  offencea  of  this  nature  punished ;  and 
what  is  enacted  by  three  statutes  of  Geo.  III.  as 
to  the  offence  of  stealing  any  trees,  roots,  shrubs^ 
or  plants?  288,  284. 

18.  What  instance  of  stealing  out  of  minee  is 
punished  by  statute  25  Geo.  IL  c.  10 ;  and  how  7 
284. 

14.  Why  is  it  no  felony  to  steal  writings  re- 
lating to  a  real  estate  ?  284. 

16.  Upon  what  footing  are  bonds,  bills,  and 
notes  put  by  the  statute  2  Geo.  II.  c  26 ;  and 
what  is  enacted  as  to  embezzlements  at  the  Bank 
of  England,  South  Sea  Company,  and  post-office, 
by  statutes  16  Geo.  II.  c.  18,  24  Geo.  II.  c.  II, 
and  7  Geo.  III.  c.  60?  284,  286. 

16.  When  may  larceny  be  committed  of  animals 
fens  naturte ;  and  what  is  enacted  on  this  sub- 
ject by  SUtutes  9  Geo.  I.  c.  22,  16  Geo.  III.  c. 
80,  and  5  Geo.  III.  c.  14?  286,  286. 

17.  Of  what  animals  domitm  ncUurts  can  larceny 
be  committed ;  and  what  is  enacted  by  statute 
10  Geo.  III.  c.  18  as  to  dog-stealing  f  286. 

18.  Can  larceny  be  committed  if  the  owner  be 
unknown?  286. 

19.  When  only  is  stealing  a  corpse  felony  f 
286,  287. 

20.  How  is  single  larceny,  whether  grand  or 
petit,  punished ;  and  how  is  the  punishment  for 
the  latter  offence  mitigated  ?  288,  289. 

21.  But  in  what  oases  of  simple  larceny  is  the 
hen^  of  clergy  taken  away  by  statute ;  and  why  ? 
289,  240. 

22.  What  is  mixed,  or  compound^  larceny  f  240. 
28.  What  is  larceny  from  the  house;  in  what 

four  domestic  aggravations  of  larceny  above  the 
ralue  of  twelvepence  is  the  benefit  of  clergy 
denied,  and  to  whom  ;  in  what  two  larcenies  to  the 
▼alue  of  five  shillings,  and  in  what  one  to  the 
ralue  of  forty  shillings?  241,  242. 

24.  Of  what  two  sorts  is  larceny  from  the 
person  f  242. 

26.  How  is  the  offence  of  privately  stealing 
from  a  man's  person  punished  ?  242. 

26.  What  three  requisites  are  there  to  the 
offence  of  open  and  violent  larceny  from  the 
person,  or  robbery;  and  how,  and  in  whom,  is  it 
BOW  in  all  cases  punished  ?  243,  244. 


27.  What  is  the  malicious  mischief  which  th« 
law  considers  as  a  public  crime  9  244. 

28.  What  is  enacted  by  statute  22  Hen.  YIII. 
c.  11  as  to  destroying  the  powdike  In  the  fens 
of  Norfolk  and  Ely ;  what  offetice  is  it  to  destroy 
the  sea-banks,  liiver-banks,  public  navigations, 
and  bridges  erected  by  virtue  of  many  acts  of 
parliament;  what  does  the  statute  48  Eliz.  c.  18 
enact  for  preventing  rapine  on  the  northern 
borders,  and  what  is  blackmail;  what  is  enacted 
by  the  sUtutes  22  &  28  Car.  II.  c.  7  as  to  burn- 
ing or  destroying  com,  hay,  &c.,  or  killing  cat- 
tle;  4  &  6  W.  and  M.  c.  28  as  to  burning  on  any 
waste  between  Candlemas  and  midsummer;  1 
Anne,  st.  2,  c  9  and  4  Geo.  I.  c.  12  as  to  de- 
stroying ships  to  the  prejudice  of  the  owners 
and  insurers ;  12  Anne,  st.  2,  c.  18  as  to  damaging 
ships  in  distress ;  1  Geo.  I.  c.  46  as  to  setting  on 
fire  underwood ;  6  Geo.  I.  c.  28  as  to  defacing 
the  garments  of  persons  passing  in  the  streets ; 
by  the  Wtdtham  blark-act,  extended  to  what  by 
9  Geo.  lU.  c.  29;  by  6  Geo.  II.  c.  87  and  10 
Geo.  II.  c.  82  as  to  the  cutting  down  banks, 
cutting  hop-binds,  or  firing  coal-mines ;  11  Geo. 
IL  c.  22  as  to  deterring  buyers  of  com,  seizing 
corn-carriages  or  horses,  or  spoiling  com;  28 
Geo.  II.  c.  19  as  to  firing  ftirze  in  any  forest  or 
chase;  6  Geo.  III.  c.  86  &  48  and  18  Geo.  III. 
c.  88  as  to  destroying  trees  or  plants ;  9  Geo. 
III.  c.  29  as  to  the  destroying  mine-engines  or 
enclosure-fences;  and  18  Geo.  III.  c.  38  as  to 
destroying  the  Plate-Glass  Company's  property  ? 
246-267. 

29.  What  \s  forgery,  or  the  crimen  falsi  f  247. 

80.  What  forgeries  have  been  capiUUy  pu- 
nished by  a  multitude  of  statutes  since  the 
Revolution,  when  paper  credit  was  first  esta- 
blished? 248,249. 

81.  What  do  several  statutes  of  Geo.  III. 
enact  as  to  forgeries  of  standard  plate-marks, 
ftrauds  on  the  stamp-duties,  counterfeiting  the 
Plate-Glass  Company's  seal,  and  forging  the 
superscription  of  a  letter  in  order  to  avoid  the 
payment  of  the  postage  ?  249. 

82.  What  is  enacted  by  statute  2  Geo.  IL  c. 
26  as  te  the  forgery  of  deeds,  wills,  notes,  &c. ; 
and  by  statutes  7  Geo.  II.  c.  22  and  18  Geo.  III. 
c.  18  as  to  accepUnces  of  bills  of  exchange,  or 
the  number  or  principal  sum  of  any  accounUble 
receipt  for  any  security  for  money,  or  any  order 
for  the  payment  of  money  for  the  delivery  of 
goods?  249,  250. 

CHAP.  XVIIL— 0/  the  Means  of  preventing  Of> 
fences. 

1.  How  may  crimes  and  misdemeanours  be  pre- 
vented? 261. 

2.  In  what  does  this  security  consist?  262, 
268. 

8.  Who  may  demand  it ;  to  whom  may  it  be 
granted ;  what  is  a  writ  called  a  supplicavit ;  and 
how  ought  feme-coverts  and  infanta  to  find  se- 
curity ?  268,  264. 

4.  In  what  four  ways  may  a  recognizance  bo 
discharged?  264. 

6.  For  what  causes  is  a  recognisance  for  the 
peace  grantable;  what  is  called  swearing  the 
peace  against  another;  and  what  if  the  party 
do  not  find  such  sureties  as  the  fustics  shall  re 
quire  ?  264,  266. 
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6.  How  may  such  rtocgniianee  "be  forfeited ; 
when  does  a  trespass  upon  the  lands  or  goods 
of  another,  and  when  -do  mere  reproachful 
words,  forfeit  such  recognizance  f  255,  256. 

7.  Whom  are  the  jwticea  empowered  by  the 
statute  84  Edw.  III.  o.  1  to  bind  over  to  their 
good  abearance^  or  behaviour^  towards  the  king  and 
hia people;  who  are  holden  to  be  comprised  under 
the  general  words  of  this  expression ;  and  what 
if  the  justice  commit  a  man  for  want  of  sureties  f 
256. 

8.  How  may  suoh  reeognizanees  be  forfeited  ? 
267. 

CHAP.   XIX.  —0/  Courts  of  a  Criminal  Juris- 
€Uetion, 

1.  In  discussing  the  method  of  inflicting  pu- 
nishments, what  two  things  are  to  be  considered  ? 
258. 

2.  Of  what  two  natures  are  the  several  courts 
of  criminal  jurisdiction  f  258. 

8.  In  what  degree  are  these  criminal  courts  in- 
dependent of  each  other ;  and  why  are  they  so ; 
and  which  are  the  twelve  public  ones«  ranking 
them  for  this  reason  according  to  their  dignity  ? 
258,  269,  261,  265,  268,  269,  271,  278-275. 

4.  Who  are  tried  by  the  %A  coiiW  o/z^arttamenif, 
how,  and  for  what  offences ;  and  what  is  enacted 
by  statute  12  &  18  W.  III.  o.  2  as  to  tiny  plea  of 
pardon  under  the  great  sealf  269-261. 

5.  For  what  is  the  court  of  the  lord  high  steuh- 
ard  of  Oreat  Britain  instituted;  how,  and  to 
whom,  is  the  ofSce  now  granted ;  what  is  the 
atiXy  plea  %.peer  m&j  plead  in  the  court  of  king^s 
bench;  what  is  the  form  of  proceeding  in  case 
of  a  trial  in  the  court  of  the  lord  high  steward; 
and  what  does  the  statute  7  W.  III.  c.  8  enact 
as  to  the  number  of  peers  who  shall  vote  on  the 
trial  f  261-268. 

6.  Where  is  the  trial  of  an  indicted  peer  pro- 
perly during  the  session  of  parliament ;  and  what 
different  authority  has  the  lord  high  steward  when 
he  sits  in  the  high  courts  ofparliamenty  and  when 
he  sits  in  his  own  court  f  2^8. 

7.  Have  bishops  a  right  to  sit  in  the  tourt  of 
the  lord  high  steward;  and  what  do  they,  in  point 
of  fact?  264,265. 

8.  What  is  the  cognizance  of  the  crown  side 
of  the  court  of  king*s  bench;  and  what  is  the 
effect  of  the  coming  of  this  court  into  any  county  f 
265. 

9.  What  was  the  court  of  starehamber;  and 
whither  hath  reverted  all  that  was  good  and 
salutary  of  its  jurisdiction  7  266,  267. 

10.  When  was  the  court  of  chivalry  a  criminal 
court ;  and  what  used  to  be  its  jurisdiction  then  ? 
268. 

11.  What  criminal  cognizance  has  the  court  of 
admiralty ;  and  what  is  the  method  of  its  trials 
by  statute  28  Hen.  VIII.  c.  15?  268,  269. 

12.  Before  whom,  and  when,  are  the  courts  of 
oyer  and  terminer^  and  general  gaol-delivery ,  held? 
269. 

18.  By  virtue  of  what  five  several  authorities 
•lo  the  judges  sit  at  what  is  usually  called  the 
sssiseSf  two  of  which  are  of  a  civil  nature  and 
hlkve  been  before  explained  ?  269. 

14.  Who  are  bound  to  attend  the  third,  which 
t«  the  commission  of  the  peace  f  270. 

15.  To  whom  are  the  fourth  and  fifth  commis- 
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missions  of  oyer  and  terminer,  and  general  geud^ 
delivery,  directed ;  who  are  of  the  quorumj  and 
what  are  they  empowered  to  do  ?  270. 

16.  Whf  n  are  special  commissions  of  oyer  and 
terminer  iknd gaol-delivery  issued?  271. 

17.  Can  a  man  act  sia  Judge,  or  other  lawyer,  in 
these  commissions,  within  his  own  county,  wheie 
he  was  bom  or  has  inhabited?  271. 

18.  When,  6nd  before  whom,  must  the  coim% 
of  general  quarter  sessions  of  the  peace  be  held; 
and  what  is  it-s  jurisdiction  and  mode  of  pro- 
ceeding; is  there  any  appeal  from  its  orders, 
upon  motion;  and  who  has  the  coltody  of  ita 
records  or  rolls  f  271,  272. 

19.  What  other  quarter  sessions  axe  kept  in 
most  corporation  towns ;  and  in  what  one  instance 
only  have  they,  by  sUtute  8  &  9  W.  III.  c.  80, 
the  same  authority  as  the  general  quartir  ses- 
sions of  the  county ;  and  for  what  purposes,  im 
both  corporation  towns  and  counties^  is  a  special  or 
petty  session  held,  by  whom  ?  272,  278. 

20.  What  is  the  ^Am/f' f  toum,  or  rotatUm;  and 
when  is  it  held  ?  27.3. 

21.  What  is  the  court-leet,  or  view  of  frank- 
pledge;  when,  and  before  whom,  is  it  held; 
whence  is  its  origin ;  what  is  the  jurisdiction  of 
both  the  sheriffs  toum  and  this  court ;  who  are 
obliged  to  attend  them;  what  has  oocasioned 
them  to  grow  into  disrepute ;  and  where  hath 
their  business  greatly  devolved  ?  278,  274. 

22.  What  is  the  object  of  the  juriadioUon  of 
the  court  of  the  coroners  f  274. 

28.  To  what  is  the  court  of  the  6Urk  of  tks 
market  incident ;  what  is  the  object  of  its  juris- 
diction; whence  is  the  officer  called  the  clerk; 
and  what  punishments  has  he  authority  to  in- 
flict? 275. 

24.  What  are  the  three  private  or  special  courts 
of  criminal  jurisdiction  ?  276,  277. 

25.  For  what  purpose  was  the  court  of  the 
lord  steward,  treasurer,  or  con^trotter  of  the  king^s 
household  instituted  by  statute  8  Hen.  VII.  c  14 ; 
and  what  is  the  course  of  its  proceedings  f  276. 

26.  For  what  purpose  was  the  court  of  the 
lord  steward  of  the  king*s  household,  or,  in  his 
absence,  of  the  treasurer,  comptroller,  and  steward 
of  the  marshalsea,  erected  by  statute  88  Hen. 
VIII.  c.  12 ;  and  what  is  the  course  of  ita  pro- 
ceedings f  276. 

27.  What  is  the  jurisdiction  of  the  criming 
courts  of  the  two  universities,  or  their  ehancdlon^ 
courts ;  what  is  the  jurisdiction  of  the  court  of 
■  the  lord  high  steward  of  the  imtPtrn^  (of  Ox- 
ford, by  charter  of  7  June,  2  Hen.  I  v.,  oon- 
firmed  by  statute  18  £Uz.  c.  29) ;  by  whom  must 
he  be  nominated  and  approved ;  and  what  is  the 
course  of  proceeding  when  any  indictment  ii 
found  against  any  person  privileged  by  the  wi*- 
versUy?  277,  278. 

CHAP,  XX.T-0/  Summary  Coiuietions. 

1.  Ihto  what  two  kinds  are  the  proceedings  in. 
the  courts  of  criminal  jurisdiction  divisible  ?  280. 

2.  What  is  meant  by  a  summary  proceeding; 
and  what  are  the  three  branches  of  summary 
proceedings  r  28(^83. 

3.  By  whom  are  all  trials  of  offences  SLnd  frauds 
contrary  to  the  laws  of  excise  and  other  branches 
of  the  revenue  determined?  281. 

4.  What  offences  are  punished  in  a  . 
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way  by  fiutkea  of  the  peace ;  and  to  what  three 
nuschieToua  effects  does  the  system  give  rise? 
281,  282. 

6.  What  is  the  process  of  these  ttummary  con- 
victions; but  what  check  has  the  common  law 
thrown  upon  them  which  is  now  held  to  be  an 
absolute  requisite  to  them  ?  282,  288. 

6.  Of  what  two  sorts  are  the  contempti  whioh 
are  immemorially  punished  in  the  summary  way 
of  attachment  by  the  superior  courts  of  justice  f  288. 

7.  Of  what  seven  kinds  are  the  principal  in- 
stances of  either  sort?  284,  286. 

8.  Why  is  the  attachment  for  the  species  of 
contempt  arising  from  the  disobedience  to  any 
ruU  or  order  of  court  hj  parties  to  any  proceeding 
not  affected  by  a  general  act  of  pardon;  and 
how  may  obe<&ence,  by  statute  10  Geo.  III.  o. 
60,  be  enforced  against  any  person  haying  prl- 
▼ilege  of  parliament  ?  285. 

9.  What  do^s  the  statute  of  Westminster  2, 
18  Edw.  L  0.  89,  ordain  as  to  resistance  of  the 
process  of  the  kinff*s  courts  f  286. 

10.  What  if  the  contempt  be  committed  in  the 
face  of  the  court;  and  what  is  the  course  of 
proceeding  in  matters  that  arise  at  a  distance  ? 
286,  287. 

11.  What  if  the  party  reftise  to  answer  the 
interrogatories  upon  oath  of  the  court  9  287. 

12.  What  if  the  party  can  clear  himself  upon 
oaih;  but  what  if  Yi^peijure  himself?  287. 

CHAP.  XXL— 0/  Arrests. 

1 .  Undbb  what  twelve  general  heads,  following 
each  other  progressiTely,  may  the  regular  and 
ordinary  proceedings  in  the  courts  of  criminal  ju- 
risdiction be  distributed  ?  289. 

2.  What  is  arrest;  who  are  liable  to  it  in 
eritmnal  cases ;  what  charges  will  justify  it ;  and 
ip  what  four  ways  may  it  be  made  ?  289. 

8.  By  whom  may  a  warrant  be  granted,  and  in 
what  cases  ordinarily ;  upon  what  only  should 
it  be  granted ;  what  is  requisite  to  its  legality ; 
what  is  a  special,  and  what  a  general^  warrant ; 
and  when,  by  statute  24  Geo.  II.  o.  44,  is  the 
officer  who  executes  a  warrant  indemnified  ?  290, 
291. 

4.  Whither  does  a  warrant  from  %  justice  of  thd 
court  of  king's  bench  extend;  and  where  is  it 
tett^d,  or  datedf  291. 

5.  But  what  must  take  place  before  the  war- 
rant  of  a  justice  of  the  peace  in  one  coutUy  can  be 
executed  in  another;  and  what  is  enacted  on 
this  subject  by  statute  18  Geo.  III.  c.  81  ?  291, 
292. 

6.  By  what  five  officers  may  arrests  be  exe- 
cuted without  warrant  ?  292. 

7.  When  is  any  private  person  bound  to,  make 
an  arrest,  on  what  pain ;  and  what  is  he  justified 
in  doing  in  order  to  such  arrest;  but  what  if 
the  arrest  be  only  upon  suspicion  ?  298. 

8  What  is  arrest  by  hue  (from  huer,  to  shout) 
and  cry  [hutesium  et  clomor) ;  what  does  the  sta- 
tute of  Winchester,  18  Edw.  I.  c.  1  &  4,  direct 
^lative  to  this  matter ;  what  is  the  foundation 
of  an  action  against  the  hundred  in  case  of  any 
loss  by  robbery ;  what  does  the  statute  27  Blis. 
o.  13  enact  as  to  the  sufficiency  of  hue  and  cry; 
and  what  that  of  Geo.  II.  c.  16  if  an  officer  re- 
fuse or  neglect  to  make  it ;  by  whom  may  it  be 
raised'    what  powers  has  the  constable  in  its 


prosecution;  and  what  if  it  be  wantonly  ani 
maliciously  raised  without  cause?  293,  294. 

9.  What  rewards  and  immunities  are  bestowed 
on  such  as  apprehend  felons^  by  statutes  4  &  6 
W.  and  M.  c.  8  and  8  Geo.  II.  c.  16,  as  to  highway- 
men; by  statutes  6  &  7  W.  III.  c.  17  and  15  Geo. 
II.  c.  28  as  to  offenders  against  the  coinage,  iy 
Statutes  10  &  11  W.  III.  c.  28  and  5  Anne,  c.  81 
as  to  burglars;  by  statute  6  Geo.  I.  o.  23  as  ^ 
helpers  of  others  to  their  stolen  goods,  for  re- 
ward; by  statutes  14  Geo.  II.  o.  6  and  15  Geo. 
II.  c.  84  as  to  sheep-stealers ;  and  by  statutes 
16  Geo.  II.  c.  15  and  8  Geo.  III.  c.  15  as  to  pre- 
mature  returners  from  transportation  ?  295. 

CHAP.  XXIL^O/  CommUmeni  and  Bail. 

1.  What  is  the  justice  before  whom  a  prisoner 
is  brought  bound  to  do  by  statute  2  &  8  Ph.  and  M. 
c.  10 ;  and  in  what  cases  only  is  it  lawful  totally 
to  discharge  him?  296. 

2.  When  must  he  be  committed  to  prison ;  and 
when  ought,  bail  to  be  taken  ?  296,  297. 

8.  What  offence  is  it  by  the  common  law,  as  well 
as  by  the  statute  Westminster  1  and  the  habeas 
corpus  act,  to  refuse  or  delay  to  bail  any  person 
bailable ;  and  what  is  expressly  declared  as  to 
excessive  bail  by  statute  1  W.  and  M.  st.  2,  c.  1 7 
297. 

4.  On  the  other  hand,  what  if  the  magistrate 
take  insufficient  bailf  297. 

5.  Upon  what  ten  accusations  are  persons 
clearly  not  admissible  to  bail  by  the  justices  f. 
298,  299. 

6.  Upon  what  three  accusations  do  persons 
seem  to  be  in  the  discretion  of  the  justices  whe- 
ther bailable  or  not  ?  299. 

7.  Upon  what  three  accusations  must  persons 
be  boded  upon  offering  sufficient  security? 
299. 

8.  But  who  may  bail  for  any  mm«  whatsoever, 
except  only  persons  committed  by  whom  ?  299, 
800. 

9.  This  imprisonment  being  only  for  safe  cus 
tody,  what  is  the  gaoler  Qot  justified  in  doing  ? 
800. 

CHAP.  XXIII.— 0/  the  seoefol  Modes  of  Prose- 
cution. 

1.  In  what  two  ways  are  offenders  prosecuted^ 
or  formally  accused  ?  801. 

2.  By  one  of  what  two  proceedings  is  the  former 
way  of  prosecution  f  801. 

8.  What  is  a  presentment,  properly  spofthing  t 
801. 

4.  What  is  an  inquieition  of  office  ;  and  of  what 
two  kinds?  801,802. 

5.  What  is  an  indwtment  f  802. 

6.  Of  whom  are  the  grand  jury  composed ;  by 
whom  are  they  instructed,  or  charged;  and  what 
evidence  only  are  they  to  hear  ?  802,  808. 

7.  In  what  case  only  can  the  grand  jury  in- 
quire of  a  fact  dpne  out  of  that  county  for  which 
they  are  sworn ;  and  what  is  enacted  by  the  sta- 
tute 2  &  8  Ed^.  VI.  c.  24  when  a  man  is  wounded 
in  one  county  and  dies  in  another ;  by  statute  2 
Geo.  II.  ".  21  if  the  stroke  or  poisoning  be  in 
England  and  the  death  out  of  it,  or  vice  versA ; 
by  several  statutes  of  Hen.  Vlll.  and  Edw,  YI, 
where  treason  is  committed  out  of  the  realm ;  by 
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two  statutes  of  Hen.  YIII.  as  to  offences  against 
the  coinage  committed  in  Wales ;  by  statute  83 
Hen.  VIII.  c.  23  as  to  triaU  for  murder  by  the 
king^e  special  commiesion ;  by  statute  10  &  11  W. 
III.  c.  25  as  to  capital  erimee  committed  in  New- 
foundUand;  by  statute  9  Geo.  I.  o.  22  as  to  offences 
against  the  black-act ;  by  statutes  8  Geo.  II.  c.  20 
and  18  Geo.  III.  c.  84  as  to  felonies  in  destroying 
turnpikes  or  river-works  /  by  statute  26  Geo.  II.  c. 
19  as  to  stealing  from  vessels  wrecked  or  in  distress  ; 
by  statute  12  Geo.  III.  c.  24  as  to  destroying  the 
king's  ships  out  of  this  realm;  and  by  statute  18 
Geo.  III.  c.  63  as  to  misdemeanours  committed  in 
India?  803,  306. 

8.  In  what  cases  is  the  offence  to  complete  in 
two  counties  or  parts  of  the  kingdom^  that  the 
offender  may  be  indicted  in  either  ?  805. 

9.  What  do  the  grand  jury  if,  haying  heard 
the  evidence,  they  think  the  accusation  ground- 
less; may  a  fresh  hiU  be  preferred;  and  what 
do  they  if  they  be  satisfied  of  the  truth  of  the 
accusation?  805. 

10.  But  what  number  of  the  grand  jury  must 
agree  in  order  to  Jind  a  biU  9  806. 

11.  What  three  things  must  be  precisely  and 
sufficiently  ascertained  in  an  indictment  f  806. 

12.  What  is  enacted  by  statute  1  Hen.  V.  o.  5 
as  to  the  identification  of  the  person ;  in  what 
case  is  a  mistake  in  the  time  and  place  not  held 
to  be  material ;  but  when  is  it  very  material  that 
the  indictment  should  name  the  time  f  806. 

18.  In  what  eritnes  must  particular  words  of 
art  be  used  which  are  so  appropriated  by  law  to 
express  the  precise  ideas  which  it  entertains  of 
the  offence  that  no  other  words,  howeyer  syno- 
nymous they  may  seem,  are  capable  of  doing 
it?  807. 

14.  In  what  cases,  in  indictments  for  murder, 
need  not  the  length  and  depth  of  the  wound  be 
expressed;  and  when  is  it  necessary  that  the 
thing  which  is  the  subject  or  instrument  of  the 
offence  should  be  expressed?  807. 

15.  By  one  of  what  two  proceedings  is  the 
method  of  prosecution  without  any  preyious>£»cf- 
tn^by  ^juryf  308,  812. 

16.  What  was  the  proceeding  when  a  thitf  waa 
taken  with  the  mainour  ;  and  when  does  a  simi- 
lar process  remain  to  this  day  ?  807,  808. 

17.  Of  what  two  sorts  are  informations;  and 
what  are  the  limitations  of  prosecutions  upon 
penal  statutes^  by  statute  81  Bliz.  c.  5  ?  808. 

18.  Of  what  two  kinds  are  the  informations 
which  are  exhibited  in  the*  name  of  the  king 
alone;  by  whom  are  they  respectively  JUed; 
what  are  their  respective  objects ;  and  by  whom 
must  they  be  tried,  and  by  whom  punished  ?  808, 
809. 

19.  But  to  what  are  these  iitformations  con- 
fined? 810. 

20.  What  is  enacted  by  sUtute  4  &  5  W.  and 
M.  c.  18  as  to  informations  exhibited  by  the 
master  of  the  crown-office  ;  but  what, as  to  ir^orma- 
tions  at  the  king*s  own  suit,  filed  by  the  attorney- 
generalf  811,  812. 

21.  Is  there  not  still  another  species  of  in- 
formation^  812. 

22.  What  is  the  method  of  criminal  prosecution 
Wbich  is  merely  at  the  suit  of  the  su^'eet  by  ap- 
peal ;  and  why  has  it  fallen  into  disuse  ?  812,  818. 

28.  What  \»  the  origin  of  an  appeal;  and  what 
Vae  a  weregildf  818,  814. 
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24.  What  are  the  only  two  appeals  now  Hi 
force  ?  814. 

25.  For  what  crimes  against  the  parties  them- 
selves may  appeals  be  instituted;  what  is  the 
only  crime  against  one's  relation  for  whiph  an 
appeal  can  be  brought;  and  by  what  rekUions 
only  can  this  be  brought  ?  814. 

26.  What  if  the  %B\fe  marry  again,  before^ 
pending,  or  Skfier  judgment  of  her  appeal;  when 
shall  the  heir,  and  when  shall  the  wtfe,  not  have 
the  appeal;  what  if  there  be  no  wife,  and  the 
heir  be  accused  of  the  murder;  and  within  what 
time,  by  the  statute  of  Gloucester,  must  all  e^- 
peals  of  death  be  sued  ?  814,  815. 

27.  If  the  appellee  be  acquitted,  can  he  be 
afterwards  indicted  for  the  same  offence  ;  and  if  a 
man  be  acquitted  on  an  indictment  of  murder,  or 
found  guilty,  and  pardoned  by  the  king,  what,  in 
strictness,  ought  to  happen*  by  virtue  of  the  sta- 
tute 8  Hen.  YII.  o.  1 ;  but  what  if  he  have  been 
found  guilty  of  manslaughter  on  an  indietmtnt, 
and  have  had  the  bm^t  of  clergy  and  suffered 
the  judgment  of  the  lawt  315. 

28.  What  shallthe  appellor  suffer,  by  virtue 
of  the  statute  of  Westminster  2,  if  the  apptUu 
be  acquitted?  816. 

29.  If  the  appellee  he  found  guiUy,  whBi  judg- 
ment shall  he  suffer,  with  what  remarkable  dif- 
ference from  the  consequences  of  a  convictum  by 
indictment?  816. 

CHAP.  XXIV.—Qf  Froeess  tqwn  an  Indictmmt 

1.  If  the  offender  have  fled,  or  secrete  himself, 
in  capital  cases,  or  have  not,  in  smaller  misde^ 
meanours,  been  bound  over  to  appear  at  the  as- 
sises  or  sessions,  may  an  indictment  be  preferred 
against  him  in  his  absence;  can  he  be  tried 
although  he  do  not  personally  appear ;  and  whst 
is  the  express  provision  of  statute  28  £dw.  IIL 
c.  8?  818. 

2.  What  is  the  proper  process  to  bring  in  aa 
offender,  or  an  indictment  for  any  petty  misdemea- 
nour or  on  Sk  penal  ^atutef  818. 

8.  What  if,  by  the  return  to  such  process,  it 
appear  that  the ^ar^^  hath  lands  in  the  county; 
and  what  if  the  sheriff  return  that  he  hath  none 
in  his  bailiwick?  818,  819. 

4.  But  what  happens  on  indictments  for  ireasem 
QT  felony  ;  and  what  is  now  the  usual  practice  ia 
the  case  of  misdemeanours?  819. 

5.  When  shall  the  offender  be  put  in  exigent^ 
in  order  to  his  outlawry ;  and  what  is  the  fens 
and  consequence  of  th\»  proceeding  ?  819. 

6.  What  is  the  punishment  for  outlawries  upoa 
indictments  for  misdemeanours ;  but  to  what  does 
an  outlawry  in  treason  or  felony  amount?  819. 

7.  Who  may  arrest  an  outlaw,  on  a  criminal 
proseaUion ;  and  when  is  the  whole  outlawry  il- 
legal and  may  be  reversed  ?  820. 

8.  When  may  a  writ  of  certiorari  facias  be  had ; 
what  is  its  effect ;  and  for  what  four  purposes  is 
this  frequently  done  ?  820,  821. 

9.  At  whose  instance  may  a  certiorari  bs 
grant-ed ;  and  when  is  it  generally  refused  ?  821. 

10.  When,  and  how,  must  indictments  foundry 
the  grand  jury  against  a  peer,  or  in  places  of  ex- 
elusive  jurisdiction,  be  delivered  into  the  eomrt 
of  parUament,  or  into  that  of  the  lord  higktt&m' 
ard,  or  to  the  courts  of  such  exclusive  jurisdl^' 
tion?  821. 
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CHAP.   XXY.— Cy  Arrai^ment  and  iU  Ind- 
dent9. 

1.  What  is  arraignment  (ad  rationem  ponere; 
in  French,  ad  reton,  or,  abbrerviated,  d  rune)  ? 
822. 

2.  Why  is  the  pritoner  called  upon  to  hold  up 
bis  hand;  and  what  if  he  refiise  to  do  so? 
828. 

8.  In  what  cases,  by  statute  1  Anne,  c.  9, 
may  the  aeceuory  be  proceeded  against  as  if  the 
nrimeipal  felon  had  been  attainted ;  and  why ! 
824. 

4.  One  of  what  two  circumstances  is  inddent 
to  eyery  arraignment  9  824. 

6.  In  what  three  caaes  is  a  pritoner  said  to 
MtandmuUf  824. 

6.  What  ought  the  court  to  do  if  the  prisoner 
say  nothing ;  and  what  if  he  appear  to  be  dumb 
ex  visitaiione  Dei,  in  which  case,  c^Ji  judgment  Qt 
death  be  giyen  against  him  T  824,  826. 

7.  Bat  what  hath  long  been  clearly  settled  if 
he  h^  found  to  be  obttincUely  mute,  in  high  treason, 
petit  larceny,  and  all  misdemeanours ;  and  what, 
by  the  ancient  law,  in  appeals  or  indictments  for 
other /eZonte«  or  petit  treason?  825. 

8.  What  was  trina  admonitio ;  was  the  benefit 
of  clergy  allowed  to  an  obstinate  mute ;  and  what 
was  the  sentence  of  peine  {prisons)  forte  et  dure  t 
825,  827. 

9.  Was  the  trial  by  rack  ever  attempted  to  be 
introduced  into  England  ?  826. 

10.  To  what  did  standing  mute  amount,  in  all 
cases,  by  the  common  law ;  did  the  prisoner  deriye 
any  advantage  from  suffering  death  by  the  sen- 
tence of  peine  forte  et  dure  over  that  of  judgment 
upon  trial;  and  what  was  enacted  in  abolition 
of  this  sentence  by  statute  12  Geo.  III.  c.  20? 
828,  829. 

11.  What  is  the  consequence  of  the  prisoner's 
simple  confession  of  the  indictment  9  829.  . 

12.  But  what  is  confession  by  way  of  approve- 
ment; who  is  the  approver  or  proverrprobator, 
and  who  is  the  appellee;  in  what  offences  only 
can  an  approvement  be ;  to  what  does  it  amount ; 
and  what  if  the  appeUee  be  acquitted  ?  829,  330. 

18.  Why  has  the  admission  of  approvements 
been  long  disused  by  courts  of  justice;  and  how 
is  all  the  good  arising  from  the  method  of  ap- 
provements provided  for  by  several  statutes  in 
the  cases  of  coining,  robbery,  burglary,  house- 
breaking, horse-stealing,  and  larceny  to  the  value 
of  5«.  from  shops,  stables,  ko.,  and  by  statute 
29  Geo.  II.  c.  80  in  case  of  metal-stealing  f  880, 
881. 

14.  What  is  the  usual  practice,  too,  of  justices 
of  the  peace  as  to  admitting  what  is  generally 
termed  king's  evidence  f  881. 

CHAP.  XXVL  Of  Plea  and  Issue, 

1.  What  is  the  pUa  of  tliB prisoner;  in  what 
eases  does  he  plead;  and  of  what  five  kinds  is 
the  pUa  9  882. 

2.  What  was  the  plea  of  sanctuary;  when 
might  a  criminal  claim  sanctuary;  what  did  it 
•ttperinduc* ;  and  when  was  the  whole  privilege 
abolished?  882,833. 

3.  Was  there  not  another  declmatory  plea, 
which  was  used  to  be  pleaded  before  trial  or  con- 
viction 9  888. 
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4.  What  is  %plea  to  ihe  jurisdiction;  and  when 
may  it  be  made  ?  888. 

5.  When  is  a  demurrer  to  the  indictment  in- 
cident to  criminal  cases;  what  if  the  point  of 
law  be  adjudged  against  the  prisoner ;  and  why 
are  -demurrers  to  mdiptments  seldom  used  ?  833, 
884. 

6.  For  what  principally  is  ^plea  in  abatement ; 
but  why,  in  the  end,  does  little  advantage  accrue 
to  the  prisoner  by  means  of  these  dilatory  pleas  9  . 
884,  885. 

7.  What  are  speeial pleas  in  bar;  of  what  four 
kinds  ajs  applicable  to  both  appeals  and  indict- 
menu  9  835. 

8.  Upon  what  universal  maxim  of  the  common 
law  is  the  plea  of  autrefoUs  acquit  grounded ;  is 
an  acquittal  on  an  appeal  a  good  bar  to  an  indict" 
ment  on  the  same  offence,  and  vice  versd,  taking 
into  consideration  what  was  enacted  by  the  sta- 
tute 3  Hen.  VII.  c.  1  to  prevent  the  practice  of 
not  trying  any  person  on  an  indictment  of  homi- 
cide till  after  the  year  and  day  within  which 
appeals  may  be  brought  were  past,  by  which 
time  it  often  happened  that  the  witnesses  died  or 
the  whole  was  forgotten  ?  335,  336. 

9.  When,  and  of  what,  is  the  plea  of  autrrfoits 
convict  a  good  plea  in  bar  9  836. 

10.  Of  what  is  the  plea  of  aulrefoits  attaint  a 
good  plea  in  bar;  and  wherefore  does  it  differ 
from  the  former  tiro  pleas  9  836. 

11.  But  what  four  exceptions  are  there  to  this 
general  rule,  wherein,  cessante  ratione,  ceskat  et 
ipsa  lex;  and  from  these  instances  what  inva- 
riable requisite  to  the  validity  of  a  plea  of  autre^ 
foits  attaint  may  we  collect?  336,  337. 

12.  What  is  one  advantage  that  tkiiejidB  plead- 
ing a  pardon  in  bar  or  in  arrest  o{  judgment  before 
sentence  is  past,  which  gives  it  by  much  the  pre- 
ference to  pleading  it  after  sentence  or  attainder  9 
337. 

13.  Wherein  do  speeia^  pleas  in  bar  differ  in 
criminal  prosecutions  and  in  civil  actions,  and  why  ; 
and  when  a  prisoner's  plea  in  bar  is  found  or  ad^ 
judged  against  him,  what  shall  he  have;  for 
what  is  the  only  pUa  in  consequence  whereof 
death  can  be  inflicted  ?  338. 

14.  In  cases  of  what  indictments  can  there  be 
no  speeial  justification  put  in  by  way  of  pUa,  and 
why ;  and  why  is  the  general  issue  not  guilty,  non 
culpabilis  or  nient  culpable,  the  most  advantageous 
plea  for  &  prisoner  9  33b,  339. 

15.  How  does  the  commentator  explain  the 
abbreviations  of  '*non  cul.,"  which  was  formerly 
used  to  be  written  upon  the  minutes  when  the 
prisoner  had  pleaded  not  guilty,  and  ^^cul.  prit,,^* 
the  r^lication  on*  behalf  of  the  king,  by  which 
issue  was  joined,  and  which,  from  the  circum- 
stance of  the  clerk  of  the  arraigns  immediately^ 
inquiring  of  the  prisoner,  **  cul.  prit,  how  wilt 
thou  be  tried?"  is  commonly  understood  as  if 
he  had  fixed  an  opprobrious  name  on  the  pri- 
soner ?  889,  840. 

16.  But  what  is  Mr.  J.  Christian's  conjec- 
ture as  to  the  word  prit  9  See  his  note  to  thia 
chapter. 

17.  To  what  only  has  this  form  of  inquiry 
reference  at  present ;  what  can  be  the  only  trial 
upon  indictments  since  the  abolition  of  ordeal; 
and  therefore  what  if  the  prisoner  refuse  to  put 

I  himself  upon  the  inquest  in  the  usual  form?  340. 
841. 

TO* 
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18.  When  the  prisoner  has  put  himKelf  upon 
his  trial,  (and  in  what  words  is  this  done  ?)  what 
does  the  eUrk  answer?  841. 

CHAP.  XXVII.— 0/  Trial  and  CimvieUon. 

1.  What  was  trial  by  ordeal;  of  what  two 
sorts ;  and  what  when  they  were  performed  bj 
dqmtyf  842,  84S. 

2.  How  was >?r6-orcfea;  performed?  848. 

8.  How  was  water-ordeal;  and  in  what  prac- 
tice may  relics  of  it  be  traced  ?  848. 

4.  How  was  this  trial  abolished  ?  846. 

5.  What  was  trial  by  the  eorenedf  846. 

6.  In  what  criminal  cases  may  the  trial  by 
battel  be  demanded ;  what  is  the  difference  be- 
tween this  trialf  on  a  writ  qf  right,  and  on  these 
criminal  cases ;  and  therefore  who  may  counter- 
plead and  refuse  the  wager  of  battel,  and  compel 
the  other  party  to  put  himself  upon  the  country; 
and  when  may  the  crime  itself  be  sufficient  cause 
of  such  refusal?  846,  847. 

7.  Wherein  do  the  oaihe  of  the  two  combatants 
differ  in  waging  battel  upon  create,  and  upon 
write  of  right?  347,  848. 

8.  When  shall  a  peer  be  tried  by  the  court  of 
parliament  or  the  lord  high  steward,  and  when  by  a 
jury ;  and  in  what  two  things  only  does  the  trial 
by  thesa  courts  differ  from  the  trial  per  patriam, 
or  by  Jury  9  848,  849. 

9.  What  is  the  sheriff*s  duty  when  a  prisoner^ 
on  his  arraignment,  has  pleaded  not  guilty^  and, 
for  his  triaU  hath  put  himself  upon  the  country, 
which  country  the  Jury  are;  what  if  the  proce^- 
ings  are  before  the  court  of  king's  bench,  and  then 
where  is  the  trial  had ;  and  what  before  commis- 
sioners of  oyer  and  terminer  and  gaol-delivery  f 
SM),  861. 

10.  What  is  customary  when  persons  indicted 
of  smaller  misdemeanours  have  pleaded  not  guilty 
or  traversed  the  indictment?  861. 

11.  In  cases  of  high  treason  (except  in  coun- 
terfeiting the  king's  coin  or  seals,  as  much  of  the 
latter  act  as  relates  to  which  is  repealed  by  sta- 
tute 16  Geo.  III.  c.  68)  or  misprision  of  treason, 
what  is  enacted  by  statutes  7  W.  III.  c.  8  and 
7  Anne,  c.  21  ?  861,  862. 

12.  By  whom,  and  what  kind,  may  challenges 
of  Jurors  be  made  when  the  trial  is  called  on  ? 
862. 

18.  What  are  challenges  for  cause;  and  in  cri- 
minal, or  at  least  in  capital,  cases,  what  other 
species  of  challenge  is  allowed  to  the  prisoner, 
and  for  what  two  reasons  ?  868. 

14.  What  is  enacted  as  to  the  denial  of  this 
priyilega  to  the  king,  by  statute  88  Edw.  I.  st.  4  ? 
868. 

-  16.  But  what  is  the  boundary  of  the  prisoner's 
peremptory  challenges  by  the  cornmon  law;  and 
how  does  it  deal  with  one  who  peremptorily  chal- 
lenges beyond  that  boundary  ?  864. 

16.  But,  by  statute  22  Hen.  VIII.  c.  14,  how 
many  peremptory  challenges  can  any  persoif  ar- 
raigned for  felony  be  permitted  to  make ;  and 
what  if  the  prisoner  challenge  more  than  that 
number?  864. 

17.  May  a  tales  be  awarded  in  criminal  prose- 
cutions t  864,  866. 

18.  What  is  done  when  the  Jury  is  sworn,  if 
It  be  a  cause  of  any  consequence ;  but  when  only 
shall  counsel  be  allowed  2k  prisoner  upon  his  trial, 
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upon  the  general  issue,  in  any  et^al  enatef  aam 
upon  what  principle  ?  866. 

19.  But  for  what  purpose  do  the  Judges  nerer 
scruple  to  allow  a  prisoner  counsel ;  and  what  is 
directed  by  statute  7  W.  III.  c.  8  and  20  Geo.  II. 
c.  80,  lest  this  indulgence  should  be  intercepted 
by  superior  influence,  in  the  case  of  state  cri- 
minals f  866,  866. 

20.  In  what  five  leading  points,  by  scTeral 
statutes  and  resolutions,  has  a  difference  been 
made  between  civil  and  criminal  evidence  f  866, 
868,  869. 

21.  What  hath  been  holden  in  the  construc- 
tion of  the  statute  7  W.  III.  c.  8,  by  which  It  is 
enacted  that  the  confession  of  the  prisoner,  which 
shall  not  countervail  the  necessity  of  proof  of 
treasons  by  two  witnesses^  must  be  in  cpen  court  f 
867. 

22.  What  two  rules  does  Sir  Matthew  Hale  lay 
down  as  to  admitting  presumptive  evidence  cau- 
tiously? 869. 

28.  What  was  declared  by  statute  1  Anne, 
St.  2,  c.  9  as  to  witnesses  for  iLe prisoner?  860. 

24.  What  is  the  difference  between  the  verdiei 
in  dvil  and  criminal  cases  ?  860. 

26.  What  if  the  verdict  be  notoriously  wrong ; 
and  what  hath  been  done  in  many  instances 
where,  contrary  to  evidence,  the  Jury  have  fonnd 
the  prisoner  guilty  ?  861. 

26.  Wl^at  if  the  Jury  find  the  prisoner  notgmUy; 
but  what  is  he  said  to  be  if  the  Jurg  find  him 
guUty?  861,  862. 

27.  In  what  two  ways  may  conviction  acerae  ? 
862. 

28.  When  shall  the  prosecutor  be  allowed  the 
expenses  of  prosecution  and  a  compensation  for 
his  trouble  and  loss  of  time,  out  of  what ;  sad 
when  shall  all  persons  appearing  upon  rac^n*- 
zance,  or  subpoena,  to  give  emdenee,  he  paid  their 
charges,  and  an  allowance  for  their  trouble  and 
loss  of  time,  by  several  late  statutes  ?  862. 

29.  When  shall  the  prosecutor  have  restitotion 
of  his  gt^ods,  by  statute  21  Hen.  VIII.  c.  11,  out 
of  what,  and  by  what  process  ?  862,  868. 

80.  Why  does  this  writ  of  restitution  reach  the 
stolen  goods  notwithstanding  they  have  been 
sold  to  a  third  person  in  market-overt;  when  mav 
the^ar^y  robbed  regain  the  goods  without  such 
writ  of  restitution;  and' what  if  the/e2on  be  con- 
victed and  pardoned,  or  be  allowed  his  dergy? 
868. 

81.  When,  and  why,  does  the  eotrr^  permit  the 
drfendant  to  speak  with  the  prosecutor  before  Judg- 
ment,  and,  if  the  prosecutor  then  declare  himself 
satisfied,  inflict  but  a  trivial  punishment;  but 
when  should  this  practice  never  be  suffered,  and 
why?  868,864. 

CHAP.  XXVIII.— 0/  the  Ben^  of  Clergy, 

1.  After  trial  and  conviction^  what  is  the 
principal  intervening  circumstance  that  sus- 
pends or  hrrests  Judgment  ?  866. 

2.  In  what  had  clergy,  the  priviUgium  derieaU, 
or,  in  common  speech,  the  beneJU  of  dergy,  its 
original ;  and  of  what  two  principal  kinds  were 
the  exemptions  which  were  granted  to  the  church? 
866. 

8.  When  was  it  finally  settled  in  the  reign  of 
Hen.  YI.  that  the  prisoner  might  claim  his  I 
of  clergy?  366. 
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4.  lb  process  of  time,  who  vas  accounted  a 
eUrk,  01  eUrieut ;  and  what  distinction  was  there- 
fore drawn  by  statute  4  Hen.  VIL  c.  18,  and 
▼irtually  restored,  after  a  temporary  abolition 
by  two  statutes  of  Hen.  YIII.,  by  statute  1  £dw. 
YL  0.  12,  whicL  enacted  what?  867. 

6.  What  became  of  the  offtnden  after  they 
had  had  the  benefit  of  their  dtrgy  and  were  dis- 
charged from  the  sentence  of  tiie  Jaw  in  the 
kmf  9  courts  f  868. 

6.  But  what  happened  when,  upon  very  hei- 
nous and  notorious  circumstances  of  gpiilt,  the 
temporal  eourU  delivered  over  to  the  ordinary  the 
convicted  clerkf  abtque  purgatione  faeimdaf  869. 

7.  For  aToiding  these  perjuriet  and  abuses, 
what  does  the  statute  18  Eliz.  o.  7  enact ;  and 
how  long  did  the  law  continue  thus  altered  only, 
by  an  indulgence  to  whom  of  the  benefit  of  ekrgy 
without  the  test  ?  869,  870. 

8.  What  was  enacted  by  statute  6  Anne,  c.  6 
upon  the  considerations  that  learning  was  no 
extenuation  of  guilt,  and  that  the  lenity  of  dergy 
was  an  encouragement  to  commit  the  lower  de- 
grees of  felony ;  in  what  cases  did  the  statutes 
4  Geo.  I.  c.  11  and  6  Geo.  I.  c.  28  give  the  courts 
a  discretionary  power  to  commute  the  penalties 
of  burning  in  the  handj  or  whipping,  for  transpor- 
tation for  seven  years  ?  870. 

9.  But  now,  by  statute  19  Geo.  III.  o.  74,  for 
what  have  the  Judges  a  discretionary  power  to 
commute  the  penalty  of  transportation  (with 
what  exception  ?) ;  what  if  the  offenders  escape  a 
first,  and  what  if  a  second,  time ;  and  for  what 
(with  what  exceptions  ?^  may  the  court  commute 
the  penalty  of  burning  tn  the  handf  870,  871. 

10.  To  what  persons  is  the  benefit  of  clergy  to 
be  allowed  at  this  day  ?  871,  872. 

11.  For  what  crimes  is  the  benefit  of  cUifgy  to 
be  allowed?  872,878. 

12.  What  is  declared  by  statute  28  Hen.  VIII. 
c.  15  as  to  the  allowance  of  the  benefit  of  clergy 
in  the  marine  law  f  878. 

13.  Unless  what  is  clergy  now  allowable  in 
all  felonies,  whether  new-created  or  by  common 
lawt  878. 

14.  Where  clergy  is  taken  away  flrom  the  prin" 
e^al,  is  it  from  the  accessory  f  878. 

15.  Where  clergy  is  taken  away  Arom*  the 
offence.,  is  a  principal  in  the  second  degree  ex- 
cluded from  his  clergy  7  878. 

16.  Where  it  is  taken  away  only  from  the 
person  committing  the  offence,  are  his  aiders  and 
abettors  excluded  from  the  clergy  f  878. 

17.  What  are  the  consequences  of  allowing 
this  benefit  of  cUrgy^  which  affect  the  present 
interest  and  ftiture  capacity  of  the  party,  whe- 
ther commoner  and  layman,  or  peer  and  dergy- 
manf  874. 

18.  What  does  he  forfeit  by  his  conviction; 
and  to  what  is  he  restored  by  the  burning  its 
substitute,  or  pardon  f  874. 

19.  Of  what  felonies  is  he  not  discharged  by 
the  burning  its  substitute,  or  pardon,  by  statutes 
8  Bliz.  c.  4  and  18  Eliz.  c.  1  ?  874. 

CHAP.   XXIX.— 0/  Judgment   and  its   Conse- 
quences. 

1.  What,  upon  a  capital  charge,  is  i\i^  prisoner 
Asked  by  the  court  when  the  Jury  have  brought 
in  their  verdict  guilty;  and  what  happens  in 


case  the  defendant  be  found  guilty  of  a  misde* 
meanour,  the  trial  of  which  happens  in  his  ab- 
sence? 875. 

2.  But,  whenever  he  appears  in  person,  what 
may  he  offer  in  ctrrest  or  stay  of  judgment  at 
this  period  ?  875. 

8.  Is  not  a  defective  ineUctment  aided  by  a  ver- 
diet,  as  deteciire  pleadings  in  dvil  cases  are  ?  875. 

4.  What  is  the  effect  of  h  pardon  when  pleaded 
in  arrest  ot  Judgment;  and  what  when  it  is  not 
pleaded  till  after  sentence  f  876. 

5.  What  if  all  motions  in  arrest  ot  Jutlgment 
fail?  876. 

6.  Of  what  parts  of  e<^ntal  Judgments  has  the 
humanity  of  the  English  nation  authorized  an 
almost  general  mitigation  ?  876,  877. 

7.  How  far  is  the  punishment  for  every  offence 
ascertained  by  our  English  law  ?  877,  878. 

8.  What  has  the  bill  of  rights  declared  as  to 
fines  B,nd  punishments  f  S7S,Z79. 

9.  What  has  magna  carta,  o.  14,  determined 
concerning  amercements  for  misbehaviour  by  the 
suitors  in  matters  of  cii^  right ;  and  what  has  it 
directed  in  order  to  ascertain  this  amercement  f 
879. 

10.  Who  were  affeerors;  what  is  the  difference 
between  an  amercement  and  9k  fine;  what  is  the 
reason  why  fines  in  the  king's  courts  are  fre- 
quently denominated  ransoms;  and  what  is 
holden  where  any  statute  speaks  both  of  fine  and 
ransom  f  879,  880. 

11.  Upon  Judgment  of  either  of  what  two 
things,  on  a  capital  crime,  shall  a  man  be  said  to 
be  attainted  (attinctus,  stained  or  blackened)  f  880, 
881. 

12.  What  are  the  incapacities  of  a  man  at- 
taint f  880. 

18.  What  is  the  great  difference  between  a 
man  convicted  and  attainted  f  881. 

14.  What  are  the  two  consequences  of  at- 
tainder f  881. 

15.  How  is /or/feftwr«  twofold?  881. 

16.  How  far  backwards  does  forfeiture  of  rciU 
estates  rel&iel  881. 

17.  What  is  forfeited  from  the  wife,  if  the  hus- 
band be  attainted  of  treason,  by  the  expres»  pro- 
vision of  statute  5  &  6  Edw.  VI.  c.  11 ;  and  if 
the  wife  be  so,  shall  the  husband  be  tenant  by  the 
curtesy  of  the  wtfe^s  landf  881,  882. 

18.  But  what  if  a  traitor  die  before  Judgment 
pronounced,  or  be  killed  in  open  rebellion,  or 
hanged  by  martial  law  f  882. 

19.  In  what  consideration  is  the  natural  jus- 
tice, of  forfdture,  or  confiscation  of  property ^ 
founded?  882. 

20.  What  is  provided  in  certain  treasons  re- 
lating to  the  coin ;  and,  in  order  to  abolish  he- 
reditary punishment  entirely,  what  was  enacted 
by  statute  7  Anne,  c.  21 ;  and  how  was  the  ope- 
ration of  the  indemnifying  clauses  in  this  sta- 
tute still  further  suspended  by  statute  17  Geo. 
II.  c.  89?  884,  885. 

21.  What  does  the  offender  forfeit  in  petit 
treason  and  fdony  ;  and  what  is  called  the  king's 
year,  day,  and  waste  f  885. 

22.  Do  these  forfeitures  actually  take  place ; 
are  they  incident  to  Afelo  de  se;  and  how  far 
backwards  do  they  relate  ?  386. 

28.  To  what  two  other  instances  besides  those 
already  spoken  of  does  the  forfeifure  of  the  pro- 
fits of  land  during  life  extend?  886. 
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24.  When  does  the  forfeUure  of  gooda  and 
chattels  accrue  ?  886. 

26.  How  is  forfeiture  for  fligiht,  on  an  aocusa- 
lion  of  treasorit  felony f  or  petit  larceny,  now  looked 
upon  ?  886,  887. 

26.  What  three  remarkable  differences  are 
there  between  the  forfeiture  of  lands  and  that  of 
ffoods  and  chattels,  the  second  as  to  outlawry,  and 
the  third  as  to  its  relation  backwards ;  but  what 
(particularly  by  statute  18  Elis.  c.  5)  if  a  trai-^ 
tor^s  or  felon's  chattels  be  coUusively,  and  not 
bond  fide,  parted  with,  merely  to  defraud  the 
crovm,  and  why  ?  887,  888. 

27.  What  are  the  consequences  of  corruption 
of  bloody  888. 

28.  In  what  offences  is  corruption  of  blood 
saved;  what  will  be  the  virtual  effect  of  the 
statute  of  7  Anne  (the  operation  of  which  is  post- 
poned by  the  statute  17  Geo.  II.) ;  but  why  will 
the  corruption  of  blood  still  continae  for  many 
Borib  of  felony  f  889. 

CHAP.  XXX.— 0/  Reversal  of  Judgment, 

1.  In  what  two  ways  may  Judgments,  with 
their  several  consequences,  be  set  aside  ?  390. 

2.  By  what  three  means  may  tk  judgment  and 
attainder  be  reversed  ?  890-892. 

8.  For  what  may  a  judgment  be  falsified,  re- 
versed, or  avoided,  without  a  writ  of  error;  why 
cannot  these  matters  be  assigned  for  error  in  the 
superior  court ;  and  when  may  a  diminution  of 
the  record  be  alleged  ?  890. 

4.  W^ere  does  a  wrii  of  error  lie,  and  for  what 
may  it  be  brought  ?  891,  892. 

6.  On  what  are  writs  of  error  allowed  to  re- 
Terse  judgment  in  case  of  misdemeanours ;  and 
how,  in  capital  cases,  to  reverse  attainders, 
when  by  whom  are  they  generally  brought?  892. 

6.  When  is  an  act  of  parliament  to  reverse  the 
attainder  granted ;  and  how  is  its  effect  different 
from  that  of  a  reversal  by  writ  of  error  f  892. 

7.  What  is  the  effect  of  falsifying  or  reversing 
an  outlawry;  and  wherein  does  it  differ  from 
that  of  falsifying  or  reversing  9^  judgment  upon 
conwptionf  892,  898. 

8.  Upon  the  latter  event  taking  place,  what 
if  iheparty^s  estates  have  been  granted  away  by 
the  crovm  9  898. 

9.  Is  he  liable  to  another  prosecution  for  the 
same  offence  f  898. 

CHAP.  XXXI.— Q^  Rqtrieoe  and  Pardon. 

1.  What  is  a  reprieve,  from  reprendre,  to  take 
back  ;  and  on  what  two  accounts  may  it  be  ?  894. 

2.  What  is  a  reprieve  ex  arbitrio  judids;  and 
when  may  it  be  granted  or  taken  off  7  894. 

8.  What  is  the  first  case  of  reprieve  granted 
ex  necessitate  legis  ;  and  what  must  the  judge  direct 
in  case  ilieplea  of  pregnancy,  in  a  woman  capitally 
convicted,  be  made  in  stay  of  execution  ;  when  is 
it  a  sufficient  stay ;  and  how  long  7  896.  ^ 

4.  What  if  th& woman  have  once  had  the*  benefit 
.)f  this  reprieve,  and  been  delivered,  and  after- 
wards become  pregnant  again  7  896. 

6.  What  is  the  second  cause  of  regular  re- 
priwef  896,  896. 

6.  What  is  it  the  invariable  rule  to  demand  of 
the  prisoner  when  any  time  intervene?  between 
the  attaindf^  and  the  award  of  execution;  and 
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what  if  the  party  plead  diversify  of  person,  that 
he  is  not  the  same  that  was  attainted,  and  the 
Uke?  896. 

7.  When  only,  in  these  collateral  issues,  shall 
time  be  allowed  the  prisoner  to  make  his  d^ents 
or  produce  his  witnessee  ;  and'  what  is  held  as  to 
cJuUlenges  of  the  jury  by  the  prisoner  f  896. 

8.  What  is  declared  by  statute  27  Hen.  YIIL 
e.  24  as  to  pardon  f  897. 

9.  What  offences  may  the  king  pardon,  except- 
ing what  four  7  898,  899. 

10.  What  restriction  is  there  that  affects  the 
prerogative  of  pardoning  in  case  ot  parliamentary 
impeaehmenU  7  899,  400. 

11.  What  must  be  the /orm  of  a  complete  irre- 
vocable pardon ;  and  what  will  be  the  effect  of  a 
warrant  under  the  privy  seal  or  sign-manual  f  400. 

.12.  What  circumstance  will  vitiate  the  whole 
pardon  f  400.     • 

18.  Will  A  pardon  of  all  felonies  pardon  a  con- 
viction or  attainder  of  felony  f  400. 

14.  What  is  enacted  by  the  statute  18  Ric.  II. 
St.  2,  c.  1  as  to  the  pardon  of  treason,  murder,  or 
rapef  400. 

16.  Under  these  restrictions,  how  is  it  a 
general  rule  that  a  pardon  shall  be  taken?  401. 

16.  Yf  ha.iia  h  conditional  pardon  f  401. 

17.  What  is  the  difference  between  a  pardon 
by  act  of  parliament,  and  by  the  king's  charter  of 
pardon  t  402. 

18.  When  has  a  man  waived  the  benefit  of  his 
pardon  f  402. 

19.  What  discretionary  power  does  the  statute 
6  &  6  W.  and  M.  o.  18  give  the  judges  of  the 
court  over  a  criminal  pleading  pardon  of  felony  f 
402. 

20.  What  is  the  effect  of  a  pardon  by  the  king  f 
402. 

21.  But  what  only  can  restore  or  purify  the 
blood,  if  the  pardon  be  not  allowed  till  after  at- 
tainder ;  yet  when  may  the  attatntet^s  son  be  his 
heirf  402. 

CHAP.  XXXIL— 0/  Execution, 

1.  Bt  whom  must  execution  be  performed ;  and 
under  what  warrant  in  the  cohort  of  the  lord  high 
steward,  under  what  in  the  court  of  the  peers  in 
parliament,  and  under  what  at  the  assises  f  408. 

2.  Within  what  time  is  the  sheriff  to  do  exe- 
cution in  the  country ;  but  what  is  the  form  of 
proceeding,  and  what  is  the  warrant,  in  London, 
and  what  if  the  prisoner  be  tried  at  the  bar  of, 
or  brought  by  habeas  corpus  into,  the  court  ot 
king's  bench  r  404. 

8.  And,  throughout  the  kingdom,  what  is 
enacted  by  26  Geo.  II.  o.  87  in  case  of  murder  f 
404. 

4>.  Can  the  sheriff  alter  the  manner  of  the  exe- 
cution, by  substituting  one  death  for  another! 
404. 

6.  May  the  king,  or  may  he,  remit  any  part 
of  the  sentence  f  406. 

6.  What  if,  upon  execution  of  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  aiesind 
revives?  406. 

CHAP.  XXXin.— 0/M*  J?iM,  Progress^  and  Gra- 
dual In^ovements  of  the  Laws  of  England, 

1.  What  few  points  which  bear  a  great  affinit| 
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and  rejemblanoe  to  some  of  the  modem  docirinefl 
of  our  English  law  may  be  collected  from  Csesarls 
account  of  the  tenets  and  discipline  of  the  an- 
cient I/ruids  in  Gaul,  who. were  sent  .orer  to 
Britain  to  be  instructed  ?  408. 

2.  Why  is  it  impossible  to  trace  out  when  the 
BOTeral  mutations  of  the  common  law  were  made ; 
and  whence  the  preat  yariety  of  our  ancient 
established  customs?  408-410. 

5.  What  did  Alfred  for  the  eotutUuUon  and 
laws  f  410;  4^11. 

4.  What  was  the  Dane-lage,  what  the  Wett- 
Saxonrlage^  and  what  the  Merem-lagef  412. 

6.  What  did  Edgar;  and  what  is  the  most 
probable  original  of  the  common  Igw  f  412. 

6.  What  nine  may  be  reckoned  among  the 
most  remarkable  of  the  Saxon  laws  ?  412-414. 

7.  What  fire  alterations  in  our  laws  did  the 
Norman  invasion  work  ?  416-418. 

&  What  did  William  Rufus;  and  what  did 
Henry  I.  ?  420,  421. 

9.  What  did  Stephen?  421. 

10.  What  did  Henry  II. ;  and  what  four  things 
peculiarly  merit  the  attention  of  the  legal  anti- 
quary in  the  reign  of  this  king  9  421-428. 

11.  What  did  Richard  I.  ?  423; 

12.  What  did  John  and  Henry  III. ;  and  what 
were  the  effecU  of  magna  carta  and  carta  defo' 
rutaf  428^426. 


13.  What  did  Edward  I. ;  to  what  principal 
fifteen  general  heads  may  the  regulations  of  Uiis 
king  be  reduced;  and  what  is  the  best  proof  of 
the  excellence  of  his  constitutions  ?  42&-427. 

14.  What  did  Edwards  IL  and  III.  ?  428. 

15.  What  was  done  from  this  time  to  that  of 
Henry  VII. ;  and  what  two  things  do  we  owe  to 
the  cml  wars  and  disputed  titles  to  the  crown  f 
428,  429. 

16.  What  was  done  by  Henry  VIL?  429, 
430. 

17.  What  did  the  Btformation  effect;  and  what 
was  done  with  regard  also  lo  our  dvil  polity  by 
Henry  VIII.  ?  430,  431. 

18.  What  did  Edward  VI.  and  Mary?  431, 
482. 

19.  What  did  Elizabeth  for  the  religious  liber- 
ties of  the  nation ;  and  what  for  the  political  ? 
432-485. 

20.  What  did  James  I.  ?  436. 

21.  What  did  Charles  L  ?  436-438. 

22.  What  was  done  upon  the  restoration  of 
Charles  II.  ?  438-440. 

23.  What  has  been  done  f^om  the  revolution  in 
1688  to  the  present  time ;  and  what  have  been 
the  chief  alterations  of  moment  in  the  admi- 
nistration of  priyate  Justice  during  that  period  7 
440-442. 
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Abatement  of  freehold,  ilL  167. 

indictment,  ir.  834. 

nuisance,  iiL  6. 

writ,  count,  or  suit,  iii.  801. 

plea  in,  iii.  801,  iv.  884. 
Abbey-lands,  ii.  32,  iy.  116. 

molesting  their  possessors,  ir.  116. 
Abbots,  i.  165. 
Abbreviations,  iii.  828. 
Abdication,  i.  212,  It.  78. 
Abduction  of  child,  iii.  140. 

heiress,  iv.  208. 

ward,  iiL  141. 

wife,  iiL  139. 
.   women,  i.  448. 

or  kidnapping,  iT.  219. 
Abearance,  good,  security  for,  ir.  251,  256. 
Abeyance,  ii.  107. 
Abigei,  iv.  289. 
Alguration,  oath  of,  i.  868. 

of  the  realm,  iy.  56,  124,  882,  877. 
Absolute  power  of  the  crown,  L  250. 

property,  ii.  889. 

rights  and  duties,  i.  128, 
Abstract  of  a  fine,  ii.  851,  app.  15. 
Aeeedas  ad  curiam,  iii.  84. 
Acceptance  of  bills,  ii.  469. 
Accession,  property  by,  il.  404. 
Accessories,  iv.  85. 

after  the  fact,  iy.  87. 

before  the  fact,  iy.  86. 

when  to  be  tried,  iy.  828. 
Accidents,  where  relieyed  against,  iii.  431. 
Accomplices,  discoyery  of,  iy.  880,  881. 
Accord,  iii.  15. 
Account-books,  when  eridence,  iii.  868. 

cognizable  in  equity,  iiL  487. 

writ  of,  iii.  164. 
Accroaching  royal  power,  iy.  76. 
Ac  etiam,  iii.  288,  app.  18. 
Act  of  bankrupt*^,  ii.  477. 

grace,  how  passed,  i.  184. 
when  pleaded,  iy.  896. 

parliament,  i.  85. 

disobedience  to,  iy.  122. 
how  made,  L  181. 
its  ancient  form,  L  182. 
power,  L  186. 
private,  L  86,  ii.  844. 
public,  i.  85. 

when  binding  on  the  crown,  i.  261. 
iotion  at  law,  iii.  116. 

chose  in,  ii.  897. 

ex  eontraetUy  iii.  117. 
deUcto^  iii.  117. 

feodal,  iiL  117. 


Action  at  law,  mixed,  iiL  118. 

personal,  iii.  117. 

plea  to,  iii.  303. 

property  in,  ii.  896. 

real,  iii.  117. 
Actual  right  of  possession,  ii.  196. 
Additions,  i.  407,  ui.  802,  iy.  306,  884. 
Adherence  to  the  king's  enemies,  iy.  82. 
Adjoining  county,  trial  in,  iii.  888. 
Adjournment  of  parliament,  L  186. 
Admeasurement  of  dower,  iL  186,  iii.  188p 

pasture,  iii.  288. 
Administration,  ii.  489. 

cum  tettamerUo  annexo^  ii.  504. 

de  bonis  nan,  ii.  506. 

durante  absentia,  ii.  508. 

durante  minors  estate,  ii.  508. 

limited  or  special,  IL  506. 
Administrator,  ii.  504,  iy.  428. 
Admiralty  causes,  iii.  106. 

court  of,  iu.  69,  iy.  268. 
Admission  of  a  clerk,  L  890. 
Admittance  to  copyholds,  ii.  870. 
Admittendum  elerieum,  writ  ad,  iii.  250. 
Ad  quod  damnum,  writ  of,  ii.  271. 
Advertising  for  stolen  goods,  iv.  184. 
Adultery,  i.  441,  iu,  189,  iv.  65,  191. 
Advocate,  iii.  26. 
Advoeatus  fisei,.  iiL  27. 
Advowson,  ii.  21,  iv.  426. 
jEquitas  sequitur  legem,  ii.  880,  iiL  441. 
Affectum,  challenge  ^o/^to",  iii.  868,  iv.  852. 
A'ffeerors  of  amercements,  iv.  379. 
Affidavit,  in  general,  iii.  804. 
Affinity,  L  484. 

Affirmance  of  judgments,  iii.  411*. 
Affray,  iv.  145. 
Age,  action  suspended  by,  iii.  800. 

of  consent  to  marriage,  i.  486. 

persons  how  reckoned,  i.  468,  iv.  22. 
Aggregate  corporation,  L  469. 

fund,  L  881. 
Agistment,  iL  452. 
Agnati,  ii.  285. 
Agnus  Dei,  &c.,  iv.  116. 
Agriculture,  its  original,  ii.  7. 
Aid-prayer,  iii.  800. 
Aids,  feodal,  iL  68,  86,  It.  418,  419. 

parliamentary,  i.  808. 
Air,  right  to,  ii.  14. 
Albtnatus  jua,  L  872,  878. 
Alderman,  L  117. 
Aldemey,  island  of,  L  107. 
Alehouses,  iv.  64,  167. 
Alfred,  his  dome-book,  i.  64,  iy.  411. 
Alias  writ,  iii.  288,  app.  15,  iv.  819. 
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Alienation,  ii.  287. 

fine  for,  ii.  71,  iv.  418. 

forfeiture  by,  ii.  268. 
Alien  priories,  i.  886,  iv.  118. 
AUens,  i.  866,  871»  ii.  249,  274,  298,  W.  111. 

du.y,  1.816,  872,  874. 
Alimony,  i.  441,  iii.  94. 
Allegation,  iii.  100. 
Allegiance,  i.  866,  It.  74. 

local,  i.  870. 

natural,  i.  869. 

oath  of,  i.  867,  iv.  274. 
refusing  it,  W.  116. 

withdrawing  from,  iy.  87. 
Allodial  property,  ii.  47,  60. 
Allodium,  ii.  106. 
Allowance  of  franchise,  iii.  268. 

pardons.  It.  401,  402. 

writs  of  error,  iv.  892, 

to  bankrupts,  ii.  488. 
AlIuTion,  ii.  261. 
Almanac,  its  authority,  iii.  888. 
Alteration  of  deeds,  ii.  808. 
Amended  bill  in  equity,  iii.  448. 
Amendments  at  law,  iii.  407,  it.  489. 
Amercement,  ii.  app.  19,  iii.  876,  iii.  app.  5,  6, 
25,  26,  iT.  879,  423. 

action  for,  iii.  169'. 
American  colonies,  i.  108. 
Ancestor,  ii.  209. 
Ancestors,  how  numerous,  IL  208. 
Ancestral  actiouB,' iii.  186. 
Animals,  larceny  of,  iv.  285. 

property  in,  ii  5. 
Animtu  fUrandi,  iv.  280,  282; 

revertendi,  ii.  892. 
Annual  parliaments,  L  158. 
Annuities,  ii.  40. 

for  lives,  ii.  461. 
Annuhim  et  baeulum,  investiture  per,  i.  878. 
Annua  luctu$,  i.  456. 
Answer  in  chancery,  iii.  446. 
Answer  upon  oath,  iii.  100. 
Ancient  demesne,  1.  286,  ii.  99. 
Apostasy,  iv.  48. 
Apparel,  excess  in,  iv.  171. 
Apparent,  heir,  ii.  208. 

right  of  possession,  ii.  196. 
Appeal  by  approvers,  iv.  880. 

how  differing  from  writ  of  error,  iii.  455. 

of  arson,  iv.  814. 
death,  iv.  814,  424. 
felony,  iv.  814. 
larceny,  ib. 
mayhem,  ib. 
rape,  ib. 
treason,  ib. 

proeeoutiott  by,  iv.  812,  424. 

to  parliament,  iii.  464. 
Bome,  iv.  115,  421. 
Appearance  to  actions,  iii.  290. 

day  of  the  term,  or  return,  iii.  278. 
Appellee  on  approvement,  iv.  880. 
Appendant,  advowson,  iL  22. 

common,  ii.  88. 
Appointment  to  charitable  uses,  ii.  876. 
Appraisement,  commission  of,  iii.  262. 
Apprentice-fee,  duty  on,  i.  824. 
Apprentices,  i.  426,  427,  iv.  159*. 
Apprmtieii  ad  legem,  iii.. 27. 
Appropriations,  L  884. 


Approvement  in  felony  and  treason,  iv.  829. 

of  commons,  ii.  84,  ilL  240. 
Approvers,  iv.  880.  " 

compelling  prisoners  to  become,  iv.  128. 
Appurtenant  common,  ii.  88. 
Arbitrary  consecrations  of  tithes,  L  118,  iL  26 
Arbitration,  iii.  16.- 
Archbishop,  i.  155,  877. 
Archdeacon,  i.  888. 

his  court,  iii.  64. 
Archdeaconry,  i.  112. 
Arches  court,  iii.  64. 

dean  of,  iii.  65. 
Areopagus,  court  of,  iii.  865,  iv.  169,  848. 
Aristocracy,  i.  49. 
Armed,  being  unusually,  iv.  149. 
Armies,  i.  262. 

standing,  i.  414,  iv.  419,  489,  441. 
Armorial  ensigns,  ii.  428,  iiL  105. 
Armour,  &c.,  embezzling  the  king's,  iv.  101. 

statutes  of,  i.  411. 
Arms  and  ammunition,  exporting  them  L  265. 

right  of  having,  L  148. 
Arraignment  iv.  822,  app.  8. 

incidents  to,  iv.  824. 
Array,  challenge  to,  iiL  859,  iv.  852. 

conunission  of,  L  411. 
Arrest  of  judgment^  UL  898,  app.  11,  iv.  875. 

of  persons,  iii.  288,  tv.  289. 

seamen  and  soldiers,  i.  421. 
Arson,  iv.  220. 

appeal  of,  iv.  814. 
Articles  of  the  navy,  L  420. 

war,  L  415. 
Artificers,  i.  407. 

residing  abroad,  iv.  160*. 

transporting  them,  iv.  160*. 
Ae,  Roman  divisions  of,  ii.  462. 
Ascendants  excluded  from  inheriting,  iL  210L 
Asportation,  iv.  281. 
Assault,  iii.  120,  iv.  145,  216. 

costs  in  action  for,  iiL  401. 
Assembly  of  estates,  L  147. 

riotous  or  unlawftU,  iv.  146. 
Anenau  pairie,  dower  esc,  ii.  182. 
Assessments,  L  812. 
Assets,  ii.  510. 

by  descent,  or  real,  iL  244,  802,  840. 

personal,  ii.  510. 
Assignees  of  bankrupt,  ii.  480. 
Assignment  of  bankrupt's  effects,  ii.  485. 

of  chose  in  action,  iL  442. 

dower,  ii.  185. 

errors,  iiL  app.  24. 

estate,  iL  826. 

reversions,  iii.  158. 
Assigns,  ii.  289. 
Assize,  certificate  of,  iii.  889^ 

commission  of,  iiL  60,  iv.  ^9,  424. 

court  of,  iiL  58. 

general,  L  148. 

grand,  iiL  841,  851,  app.  5,  It.  422. 

Justices  of,  iU.  59,  iv  269. 
killing  them,  iv.  84. 

of  arms,  L  411,.  ii.  66. 
bread,  breaking,  iv,  159. 

rent  of,  ii.  42. 

turned  into  a  jury,  iiL  408. 

writ  of,  iii.  184,  iv.  422. 
Association,  writ  of,  iii.  60. 
Assumpsit,  express,  iiL  158. 
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AjanmpBit,  implied,  iii.  169. 
Assaraaces,  oommon,  ii.  294. 

oovenant  for  farther,  ii.  apo.  11. 
Atheling,  i.  199. 
AUaohment  against  witnesses,  iii.  869. 

for  contempts,  iv.  288. 

in  chancery,  iii.  443,  444. 
with  proclamation,  iii.  444. 

writ  of,  lit.  280,  app.  18. 
Attachments,  conrt  of,  iii.  71. 
Attainder,  ii.  251,  It.  880. 

act  of,  iv.  259. 
Attaint,  grand  jury  in,  iii.  851,  404. 

writ  of,  iii.  .402,  iy.  861. 
Attainted  persons,  ii.  290,  iy.  880. 
Attempt  to  rob,  iy.  242. 

to  steal  fish,  iy.  286. 
Attestation  of  deeds,  iL  807,  app.  1,  8,  12,  18. 

deyises,  ii.  876. 
Attorney  at  law,  iii.  25. 

action  againsi  iii.  165. 
Attorney-general,  iii.  27. 

information  by,  m.  261,  427,  ly.  808. 
Attorney,  warrant  6f,  {o  confess  judgment,  iii. 

397. 
Attornment,  ii.  72,  288,  290. 
Aubainej  droit  de;  L  872,  378. 
Attdita  querela,  writ  of^  iii.  406. 
Auditors  in  account,  iii  164. 
Af>erium,  ii.  424. 
Ayerment,  ill  809,  818,  iy.  840. 
Augmentation  of  yicarages  and  curacies,  i.  888. 
Aula  reffia,  or  regie,  iii.  88,  iy.  416,  422. 
Aulnager,  i.  275. 
Ayowry,  iii.  150. 
Aurum  return,  i.  221. 
Auter  droit,  Ii.  177. 
AuterfoiU  aeguit,  iy.  886. 

attami,  iy.  886. 

convict,  ib. 
Auier  vie,  tenant  pur,  ii.  120. 
Authorities  in  law,  i.  72. 
Award,  iii.  16. 
Ayle,  writ  of,  iii  186. 

Bachelor,  knight,  i  404. 
Backing  warrants,  iy.  291. 
Bail  aboye,  iii.  290. 

below,  iii.  291. 

common,  iii  287.  ^ 

excepting  to,  iii  291. 

excessiye,  i.  185,  iy.  297. 

in  criminal  cases,  iy.  297. 

in  error,  iii  410*. 

Justifj^ng  or  perfecting,  iii.  291. 

reftismg,  iy.  297. 

spedai  iii  287,  app.  19. 

taking  insufficient,  iy.  297. 

to  the  action,  iii  290. 

to  sheriff,  iii.  290. 
Bailable  or  not,  who,  iy.  297,  298,  299. 
Bail-bond,  iii.  290,  app.  19. 
Bailiffs,  i.  845,  427. 

of  hundreds,  i  116,  845. 
Bailiwick,  i  844,  ii.  88. 
BaUment,  ii.  896,  451. 
Bail-piece,  iii  291,  app.  20. 
Ballot  for  Jurors,  iii.  858. 
Btdneara,  iy.  289. 
Banishment,  i  187,  iy.  877,  401. 
Bank,  i  828. 


Bank,  misbebayiour  of  its  officers,  iy.  281 
Bankrupt,  ii.  471,  iy.  481,  486.      . 
Bankruptcy,  ii.  286,  471. 

co^gnizance  of,  iii.  428. 

fraudulent,  iy.  156. 
Banneret,  knight,  i  408. 
Banns,  i  489. 
Bar  of  dower,  ii.  186. 

plea  in,  iii  806,  iy.  886,  896. 

trial  at^  iii  852,  ly.  851. 
Bargain  and  sale  of  lands,  ii.  888,  app.  2. 
Bargemaster,  action  against,  iii.  165. 
Baron,  i  898. 

and  feme,  i  488. 
Baronet,  i  408. 
Baronies  of  bishops,  i  166. 
Barretry,  iy.  184. 
Barristers,  i  28,  iii.  26. 
Base  fees,  ii.  109. 

seryices,  ii  61. 

tenants,  ii.  148. 
Bastard,  i  454. 

administration  to,  ii  605. 

concealment  of  its  death,  iy.  198,  868. 

eigni,  ii.  248« 

incapacity  of,  i  458. 

maintenance  of,  i  457. 

punishment  for  haying,  iy.  66. 
Bath,  knight  of  the,  i  408. 
Battel,  trial  by,  iu.  887,  app.  8,  It.  846,  418» 

422,  424. 
Battery,  iii.  120,  iy.  216. 

inspection  of,  iii.  838. 

of  a  clergyman,  iy.  217. 
seryant,  iii  142. 
Bawdy-houses,  iy.  29,  64,  167. 
Beaconage,  suit  for,  iii.  108. 
Beacons,  i  264. 

Behayiour,  good  security  for,  iy.  261,  266,  402. 
Beheading,  iy.  92,  876. 
Benefices,  iy.  107. 

Benefit  of  clergy,  iy.  838,  866,  418,  429,  441. 
Beneyolenoe,  compulsiye,  i  140,  iy.  486. 
Berwick,  i.  99. 

part  of  England,  ib. 
Btea^le,  writ  of,  iii.  186. 
Bigamy,  iy.  168. 
BiU  for  patents,  Ac,  ii  846. 

in  equity,  iii.  442. 
parlifunent,  i  181. 
how  passed,  ib.     . 

of  exceptions,  iii.  872. 
exchange,  ii.  466. 
indictment,  iy.  802. 
Middlesex,  iii.  285,  app.  18. 
priyilege,  iii.  289. 
rights,  i  128,  iy.  440. 

or  note,  forging,  iy.  247,  249. 
stealing,  iy.  284. 
BiUa  vera,  iy.  806. 
Bishop,  i  166,  877,  401. 

certificate  of,  iii.  885. 

not  electing  or  consecrating,  iy.  116. 

right  of,  to  try  or  be  tried,  as  a  peer,  i  401, 
iy.  264,  266. 
Bishoprics,  nomination  to,  i  878,  It.  108,  116, 

416,  480. 
Bissextile  year,  ii  140. 
Black  act,  iii  161,  iy.  144,  207,  286,  246. 

lead,  stealing  of,  iy.  234. 

maile,  ii  48,  iy.  244. 
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Blanch  rent,  ii.  48. 
Blasphemy,  It.  69. 
Blench-hiDlding,  ii.  48. 
Blood  oorrapted,  ii.  251,  iv.  888. 

inheritable,  ii.  246. 

of  the  first  purchaser,  ii.  220. 

restitution  in,  iy.  402. 

royair  1.226. 

whole  and  half,  ii.  227. 
Body  corporate,  i.  467. 

how  protected,  i.  184. 

politic,  i.  467. 
Boiling  to  death,  iv.  196. 
Bona  notabiliOf  ii^  509. 

vacantia,  i.  299. 
Bond,  ii.  840,  app.  13,  iii.  app.  19,  ir.  442. 

of  arbitration,  iii.  16. 
tenants,  ii.  148. 
Bono  et  malo,  writ  ds,  iv.  270. 
Book  of  rates,  i.  816. 
Book-land,  ii.  90. 
Books  and  papers,  production  of,  iii.  882. 

popish,  importing  or  selling  them,  iy.  115. 
Borough,  1.  115,  u.  82. 

courts,  iii.  80.  » 

English,  i.  75,  ii.  88. 
Borrowing,  iL  458. 
Borsholder,  i.  115,  856,  It.  418. 
Botes,  ii.  85. 
Bottomry,  ii.  467. 
Bound  bailiffs,  i.  845. 
Bounties  on  exportation,  1.  815. 
Bordeaux,  mayor  of,  his  certificate,  iii.  884. 
Bracton,  i.  72,  iv.  425. 
Breach  of  close,  iii.  209. 

covenant,  iii.  156. 

duty,  action  for,  iii.  165. 

peace,  iv.  142. 

pound,  iii.  146. 

.prison,  iv.  180. 
Brehon  law  in  Ireland,  i.  100,  iv.  818. 
Breoia  teatata,  ii.  807. 
Bribef^  in  elections,.  L  179. 

magistrates,  iv.  189. 
Bridges,  i.  857,  iv.  424. 

annoyances  in,  iv.  167. 

destroying,  iv.  248. 
British  constitution,  i«  50. 

islands,  i.  105. 
Britons,  antient,  their  laws,  1.  68,  iv.  408. 
Britton,  i.  72,  iu.  408,.  iv.  427. 
Brooke,  i.  72. 
Brothels,  frequenting,  iv.  64. 

keeping,  iv.  29,  64,  167. 
Bubbles,  iv.  117. 
Buggery,  iv.  216. 
Bulles,  papal,  iv.  106,  110. 
Burgage,  tenure  in,  ii.  82,  iv.  419. 
Burgesses  in  parliament,  their  electioii,  i.  178. 
BurgUry,  iv.  228. 
Burial  charges,  ii.  508. 

offelodeae,  iv.  190. 
Burning  in  the  cheek,  iv.  99,  870,  877. 

in  the  hand,  iv.  867, 869,  870,  872, 877,  app.  4. 

malicious,  iv.  244,  245,  246. 

the  king's  ships,  itc,  iv.  102. 

to  death,  iv.  98,  204,  216,  222,  876,  408. 
Butlerage,  i.  815. 
By-laws,  L  475. 

nction  on,  iii.  160. 
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Calais,  oaptun  of,  his  certificate,  iii  884. 
Calendar  of  prisoners,  iv.  408. 
Calling  the  plaintiff,  iii.  876. 
Cancelling  deeds,  ii.  309. 

letters-patent,  iit  47,  48. 

wills,  iL  502. 
Canonical  obedience,  iv.  106, 112,  203. 

purgation,  iii.  842,  iv.  868. 
Canon  Uw,  i.  14,  19,  79,  82,  88,  iv.  421,  422. 
Canons  of  a  church,  i.  888. 
-   of  inheritance,  ii  208.      • 

1608,  i.  88 
Capacity  of  guUt,  iv.  20. 

to  purchase  or  convey,  ii.  290. 
Capiat  ad  itudiendum  judicium,  iv.  876. 

respondendum,  iii.  281,  app.  14,  iv.  818,  429, 

app.  8. 
eatitfadendum,  iii  1*60,  414,  app.  26 

m  withtmam,  iii.  129,  149,  418» 

pro  fine,  iii.  898. 

itUagatum,  iii.  284,  app.  17,  iv.  820. 
Capialur,  judgment  quod,  iii  398,  app.  1^. 
Capita,  distribution  per,  ii.  517. 

succession  per,  ii.  218. 
Capital  punishment,  iv.  9,  18,  286*,  87^^  418, 

441. 
Capite,  tenants  m,  ii.  60. 
Caption  of  indictment,  iv.  851,  app.  1. 
Captives,  ii.  402. 
Captures  at  sea,  ii.  401. 
Caput  lupinum,  iv.  820. 
Carnal  knowledge  of  infants,  iv.  212. 
Carrier,  action  against,  iii.  165 
Cart-bote,  ii.  35. 
Case,  action  on,  iii.  52, 122,  iv.  442. 

reserved  at  nut  prius,  iii.  878. 

stated  out  of  chancery,  iii  458. 
Castigatory  for  scolds,  iv.  168. 
Castration,  iv.  206. 
Caeu  continuU,  writ  th,  iii.  51. 

protfieo,  writ  of  entry  in,  iii  188. 
Casual  ejector,  iii.  202,  app.  7. 
Cattle,  malicious  killing  or  maiming,  iv.  244, 245. 

owner  answerable  for,  iii  154,  211,  iv.  197. 
Caveat,  iii.  98,  246. 
CoMua  matrimonii  prmloeuii,  writ  of  entry,  liL 

183. 
Cause,  challenge  for,  iv.  868. 
Causes  of  demurrer,  iii.  815,  app.  24. 
Centenariui,  i  116. 
CeXUni,  i  117,  iu.  85. 
Centumviri,  iii.  815. 
Cqn  eorput,  iii  288,  app.  15, 18, 19. 
Certificate  for  costs,  iii.  214. 

into  chancery,  iii  453. 

of  assise,  iii  889. 

of  bankrupt,  ii.  482. 
poor,  i  864. 

trial  by,  iii.  883. 
Certioran  faeiat,  iv.  262,  266,  272,  820,  t21. 
Caeamt,  writ  of,  iii.  282. 
Ceatio  bonorum,  ii.  478,  488. 
Cession  of  a  benefice,  i  892. 
Cettui  que  truet,  ii.  328. 
vie,  ii  123. 
we,  u.  828. 
Chains,  han^png  in,  iv.  202. 
Challenge  of  jury,  iii.  659,  vl  862 

to  fight,  iv.  150. 
Chamberlain,  lord  great,  Iii  88. 
Champerty,  iv.  135. 
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Champions  in  trial  b^  battel,  lli.  889,  app.  4. 

Chance,  It.  26. 

Chancellor,  his  name  and  office,  liL  47. 

lord,  m.  88,  47. 

killing  him,  iT.  94.     • 

of  a  diocese,  i.  882. 
the  dnchy  of  Lancaster,  iii  78. 
exchequer,  iii.  4^. 
vniyersity,  his  court,  Hi.  88. 
Chance-medley,  iy.  184. 
Chancery,  court  of,  iii.  47,  iv.  486. 
Chapters,  L  882. 
Charge  to  grand  Jury,  ir.  808. 
Charitable  uses,  ii.  278,  876. 
commission  of,  Iii.  428. 
Charities,  cognizance  of,  iii  427. 

informations  for,  ib. 
Charter,  ii.  296. 
Charter  of  the  king,  ii.  846. 
Charter-goTornments  in  America,  i.  109. 
Charter-land,  u.  90. 
Chase,  ii.  88,  416,  !▼.  415. 

beasts  of,  u.  88,  416. 
Chastity,  homicide  in  defence  of.  It.  181. 
Chattels,  a.  886. 

personal,  ii.  887. 

Ml,  iL  886. 
Chaud-modlay,  ir.  184. 
Cheat,  action  agaaativ  iii*  1^*- 
Cheating,  iv.  159. 

at  play,  iy.  ITS. 
Cheek,  burning  in,  !▼.  99,  870,  877. 
Chester,  connty  palatine  of,  i.  117. 

courts  of,  iii.  78. 
Chevisance,  ii  474. 

Cbichele,  archbishop,  Tindicated,  !▼.  118. 
Chief  baron  of  the  exchequer,  iii.  45. 

Justices,  iii.  41. 

Justiciary  of  En^and,  iii  88,  iv.  416. 

rents,  ii.  42. 

tenants  in,  ii.  60. 
Children,  duties  of,  i  468. 

eyidence  of,  iy.  214. 
Chirograph,  ii.  296. 

of  a  fine,  ii.  app.  16. 
Chiyalry,  court  of,  iii.  68,  iy.  268. 
its  jurisdiction,  iii.  108,  iy.  268. 

guardian  in,  i  462. 

tenure  in,  ii.  62. 
Chote  in  action,  ii.  897. 

how  assigned,  ii  442,  iy.  441. 

possession,  ii.  889. 
Cluistian  courts,  iii  64. 
Christianity,  offences  against,  iy.  48. 

part  of  the  laws  of  England,  iy.  69. 
Church,  burglary  in,  iy.  224. 

larceny  in,  iy.  240. 

marriage  in,  i  489. 

offences  against,  iy.  60. 

or  churchyard,  affrays  in,  iy.  146. 

rate,  i  896,  iii.  92. 
.  repairs  of,  iii  92. 
Churchwardens,  i  894. 
Cinque  ports,  courts  of,  iii.  79. 
Circuits,  iii.  69,  iy.  422,  424. 
Circumstantial  eyidence,  iii.  871. 
Citation,  iii.  100. 

Citizens  in  parliament,  their  electors,  i.  178. 
City,  i  116. 
Ciyil  corporations,  i  470. 

death,  ii.  121. 


Ciyil  injuries,  iii  2. 

law,  i  14,  19,  79,  81,  88.  iy.  121,  422, 
its  study  forbidden,  i  19. 

Uberty,  i  6,  126,  251 

Ust,  i  882,  iy.  440. 

state,  i.  896. 

subjection,  iy.  28. 
Clarendon,  constitutions  of,  iy.  422. 
Olausum  freffit^  iii  209. 
Clearing  contempts  in  chancery,  iii  446. 
Clementine  constitutions,  i  82. 
Clergy,  i.  876. 

ayerse  to  the  common  law,  i  19,  20. 

benefit  of,  iy.  838,  866,  418,  429,  441. 

plea  of,  iy.  888. 

prayer  of,  iy.  app.  4. 
Clergymen,  beating  them,  iy.  217. 
Clerical  habit  and  tonsure,  iy.  866. 
Clerico  admiitmdo,  writ  de,  iii.  412* 
Clerk  in  office,  i.  17. 

in  orders,  i  888,  iy.  867. 

of  the  market,  his  court,  iy.  276. 
peace,  iy.  272. 
Clients,  iii.  28. 

Clipping  the  coin,  iy.  90.  * 

Clothes,  malicious  destroying  of,  iy.  244. 
Clocks,  when  introduced,  iii.  410. 
Close,  breach  of,  iii  209. 

rolls,  u.  846. 

writs,  ib. 
Cloth,  stealing,  tram  the  tenters,  iy.  288 
Coal-mines,  setting  fire  to,  iy.  246. 
Coat-armour,  ii.  806,  iii.  106 
Code  of  Justinian,  i  81. 

Theodosins,  i  81. 
CodicU,  ii  500. 
Coffnati,  ii.286. 

Cognizance,  claim  o^  iii.  998,  iy.  278. 
Cognizance  de  droits  come  ceo,  &c.,  fine  itir,  u 
852. 

de  droit  tarUum,  fine  ntr,  ii.  863. 

in  repleyin,  iii.  150. 

of  pleas,  ii.  38. 
wrongs,  iii.  86. 
Cognizee  of  a  fine,  ii  851,  iii  167. 

recognizance,  ii.  841. 
Cognizor  of  a  fine,  ii.  860,  iii  167. 

recognizance,  ii.  841. 
Coffnovii  actionem,  iii.  804,  897. 
Coin,  falsifying,  Ac,  iy.  84,  88,  90,  98,  120. 

felonies  and  misdemeanours  relating  to,  iy. 
98. 

treasons  relating  to,  iy.  84,  88,  90. 
Coinage,  instruments  of,  treason  relatiye  to,  iy. 
90. 

right  of,  i  277. 
Coke,  Sir  Edward,  i  72,  73. 
Collateral  consanguinity,  ii  204. 

descent,  ii.  220. 

issue,  iy.  896,  app.  6. 

warranty,  ii.  801. 
CoUaHo  bonorumf  ii.  517. 
Collation  to  a  benefice,  i  890. 
Collatiye  adyowsons,  ii  22. 
Collecting  the  goods  of  the  deoeased,  ii.  610. 
Colleges,  i.  471. 

their  yisitors,  i  482. 
Collegia  in  the  ciyil  law,  i  469. 
Colligendum  bona  d^uncU^  letters  ad^  ii.  605 
Colonies,  i  108,  ii  7. 
Colour  in  pleading,  iii.  809. 
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Combinations,  iv.  169*. 
Combtutio  demorum,  it.  874. 
Cotnmenda,  i.  893,  iv.  107. 
Commerce,  king  the  arbiter  of,  i.  278. 
Commission  of  array,  i.  411. 
bankrupt,  ii.  480. 
lunacy,  i.  805. 
the  peace,-i.  861,  ir.  270. 
to  examine  witnesses,  iii.  888,  438^  449. 
take  answers  in  equity,  iii.  447. 
Commitment  of  bankrupt,  ii.-  481. 

persons  accused,  iv.  296. 
Committee  of  council,  i.  282. 
parliament,  i,  188. 
peers  out  of  parliament^  ill.  68. 
lunatic,  i.  806. 
Common  appendant,  ii.  88. 
appurtenant,  ib. 
bail.  iii.  287. 
barretor,  iy.  184. 
because  of  vicinage,  ii.  88. 
bench,  court  of,  iii.  87. 

justices  of,  killing  them,  iv.  84. 
disturbance  of,  iii.  287. 
estate'in,  ii.  191,  899. 
farrier,  &c.,  action  against,  iii.  166.. 
form,  proof  of  will  in,  ii.  608. 
in  gross,  ii.  84. 
informer,  iii.  161. 
iury,  iii.  868. 

law,  i.  68,  67,  Iv.  411,  412. 
corporation  by,  i.  472. 
dower  by,  iL  182. 
guardian  by,  i^  461. 
nuisance,  iv.  166. 
of  estovers,  ii.  86. 
pasture,  ii.  88. 
piscary,  ii.  84. 
turbary,  ib. 
pleas,  iii.  40. 
court  of,  iii.  87.  - 

court  of,  fixed  at  Westminster,  i.  22^  28,  iii. 
89,  iv.  424. 
prayer  book,  reviling  of,  iv.  60. 
recovery,  iii.  182,  198,  iv.  429. 
right  of,  u.  82. 
BOM  nombrej  iii.  289. 
scold,  iv.  168. 
seal,  i.  476. 
surcharge  of,  ill.  287. 
tenant  in,  of  lands,  ii.  191,  app.  6. 

chattels  personal,  ii.  899. 
Tonchee,  ii.  869,  app.  18,  19. 
ntterer  of  false  money,  iv.  100. 
ways,  ii.  86. 
witiiout  stint,  ii.  84. 
Commonalty,  i.  408. 
Commons,  house  of,  i.  168. 
Commonwealth,  offences  against,  iv.  127. 
Conmiorancy,  iv.  278. 
Communem  Ugem^  writ  of  entry  ad,  iii  188. 
Communion  of  goods,  ii.  8. 
Commutation  of  penance,  iv.  106,  217,  276. 
Compact,  i.  46. 

Compassing  the  death  of  the  king,  &o.,  iv.  76. 
Compmsatio,  iii.  806. 
Competent  witnesses,  iii.  869. 
Composition,  real,  for  tithes,  ii.  28. 

with  creditors,  ii.*484. 
Compound  larceny,  iv.  289. 
Compounding  felony,  iv.  184. 
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Compounding  other  prosecutions,  iv.  186 
Compulsion,  iv.  27. 

Compurgators,  iii.  842,  848   iv.  868,  414. 
Concealment  from  the  crown,  iv.  436. 

of  bastard's  deaUi,  iv.  198,  368. 
Ooneessity.&ne  sur,  u.  868. 
Conclusion  of  deeds,  ii.  804,  app.  1,  8,  12. 

pleas,  iii.  808. 
Concord  in  a  fine,  ii.  360,  app.  14,  iii.  167. 
Condition,  iL  299,  app.  8. 

breach  of,  ii.'  281. 

estate  on^  ii.  162. 

in  deed,  ii.  166. 
law,  ii.  164,  166.    . 

of  a  bond,  ii.  840,  app.  18,  iii.  app.  20. 
Conditional  fees,  ii.  110. 

pardon,  iv.  401. 
Coneys,  taking,  killing,  or  stealing,  iv.  286,  2Xit. 
Confess  and  avoid,  iii.  810. 
Confession  by  prisoners,  iv.  867. 

of  action,  iii.  808,  897. 
indictment,  iv.  829. 
Confuno,  bill  taken  pro^  iii.  444,  445 
Confinement  to  the  realm,  i.  266. 
Confirmation  of  bishops,  i.  878,  880,  iv.  lib 

lands,  ii  826. 
Confiscation,  i-299,  iv.  877. 
Confusion,  property  by,  ii.  406. 
Conge  d^uUre,  L  879,  882,  iv.  421. 
Coigugal  rights,  restitution  of,  iii  94. 

subtraction  of,  iii.  94. 
Conjuration,  iv.  60,  486.  • 

Conquest,  Norman,  i.  199,  iv.  414,  416. 

or  acquisition,  ii.  48,  242. 

victory,  i.  108,  107. 

CoMonffumetu  Jrater,  ii.  282. 

Consanguinity,  i.  484,  ii.  202. 

table  of,  ii.  208. 
Conscience,  courts,  of,  iii  81,  iv.  441. 
Consecration  of  bishops,  i  880,  iv.  115. 
Consequential  damages,  action  for,  iii.  164. 
Conservators  of  the  peace^  i  860,  iv.  418. 

of  trupe  and  safe-conducts,  iv.  69. 
Consideration  of  contracts,  ii.  446. 

of  deeds,  ii  296,  app.  2,  4. 
Consideratum  t»i  per  curiam^  iii.  896. 
Caruiliumf  or  imparlance,  iv.  866. 
CormmiU  e<uu,  writ  of  entry  in,  iii.  188. 
Consistory  court,  iii  64. 
Consort^  queen,  i  219. 
Conspiracy,  iv.  186. 

action  of,  iii.  126. 
Constable,  i  866,  411,  iv.  292. 

high,  i.  116. 

lord  high,  i.  866,  iii.  88,  It.  268. 
his  court,  iii.  68,  iv.  268. 
Constitution,  English,  i  60,  127,  144,  164,  160,- 

218,  217,  284,  287,  iii.  60*,  iv.  489. 
Construction  of  deeds  and  wills,  Ii.  879. 

statutes,  i.  87. 
Constructive  treason,  iv.  76,  85. 
Comueludinilnu  et  setvUiU,  writ  de,  iii  282. 
Consultation,  writ  of,  iii.  114. 
Consummate,  tenant  by  curtesy,  ii  128. 
Contempt  against  the  king,  iv.  121. 

in  courts  of  equity,  iii.  448. 
law,  iv.  288. 
Contenement,  iv.  879. 
Contentious  jurisdiction,  iii  66. 
Coniestatio  Utia,  iii.  296. 
Contingent  legacy,  ii.  518. 


Digitized  by  VjOOQ IC 


INDEX. 


Contingent  remainder,  ii.  169. 

trustees  to  support,  ii.  171,  app.  6. 
uses,  ii.  834. 
Continual  claim,  ii.  316,  iii.  175. 
Continuances,  iii.  316,  app.  4,  11,  22,  24,  26. 

with  clause  of  nin  prius,  iii.  858. 
CofUinuando  is  trespass,  iii.  212. 
Contract,  ii.  442. 
action  on,  iii.  117. 
express,  iii.  154. 
implied,  iii.  159. 
of  marriage,  i.  439. 

suit  for,  iii.  98. 
original,  between  king  and  people,  t  283. 
simple,  ii.  465. 
special,  ib. 
Contractu,  action  ex,  iii.  117. 
Convention  of  estates,  i.  151,  152. 

parliaments,  i.  152. 
oonyentional  estates  for  life,  ii.  120. 
Conversion,  iii.  152. 
Conveyances,  ii.  9,  298,  809,  iv.  480. 
Conviction,  iv.  862. 
summary,  iv.  280. 
Convocation,  i.  279. 

9ourt  of  bishops  in,  iii.  67. 
Coparceners,  ii.  187. 
Copper  coin,  counterfeiting,  iv.  100. 
Copy  of  indictment,  iv.  851. 

record  of  indictment,  iii.  126. 
Copyhold,  ii.  95,  147,  iv.  439. 
for  life,  ii.  97. 
forfeiture  of,  ii.  284. 
not  liable  to  eUgit,  iii.  419. 
of  frank  tenure,  ii.  100,  149. 

inheritance,  ii.  97. 
turned  into  frank  fee,  ii.  868. 
Copyright?,  ii.  405, 

Com,  grain,  meal,  &o.,  destroying,  iv.  245. 
Corn-rents,  ii.  322. 
Comage,  tenure  by,  ii.  74. 
Corody,  i.  283,  ii.  40.    ' 
Coronation-oath,  ancient,  i.  285. 

modem,  ib. 
Conmatorf.  digendo,  writ  <f«,  L  347. 

exonerando,  writ  dtf,  i.  848. 
Coroner,  i.  346,  iv.  292,  418. 

his  court,  iv.  274. 
Corporate  counties,  L  120. 

name,  i.  474. 
Corporation,  i.  467,  ii.  480. 
act,  iv.  58,  489. 
courts  of,  iii.  80. 
its  dissolution,  i.  485. 
duties,  L  479. 

incidents  and  powers,  i.  477. 
Its  lands  if  dissolved,  i.  484,  ii.  256. 
privileges  and  disabilities,  i.  476. 
Corporeal  hereditaments,  iL  17. 
'Jorpse,  stealing  of,  ii.  429,  iv.  235». 
Corporit  juria  eanonici,  i.  82. 

juris  cmlia,  i.  81. 
Correction,  house  of,  iv.  370,  871,  877. 
of  apprentices,  i.  428. 
children,  i.  452,  458,  iv.  182. 
scholars,  i.  458,  iv.  182. 
servants,  i.  428,  iv.  182. 
wife,  i.  444. 
Corruption  of  blood,  ii.  251,  iv.  888,  418,  488, 

440. 
Corse-preflont,  it  425. 


Corsned,  trial  by,  iv.  845,  414. 

Cosinage,  writ  of,  iii.  186. 

Costs,  ii.  439,  iii.  188,  399,  app.  12,  25,  26. 

in  equity,  iii.  451. 

no  more  than  damages,  iii.  400. 

on  not  going  to  trial,  iii.  857. 
Covenant,  iii.  156. 

in  a  deed,  ii.  804,  app.  8,  10. 

real,  iii.  157. 

to  stand  seised  to  uses,  ii.  888. 

writ  of,  ii.  850,  app.  14,  iii.  157. 
Covert-baron,  i.  442. 
Coverture,  ib. 

Councils  of  the  king,  i.  227. 
Counsel,  iii.  26. 

action  against^  iii.  165. 

for  prisoners,  iv.  855. 

king's,  ill.  27. 

when  ^Uenced,  iii.  29. 
Count,  i.  117,  898. 

in  declaration,  iii.  293,  295. 
Counterfeiting  the  king's  coin,  iv.  84,  88. 

seals,  iv.  83,  89. 
Counterpart,  ii.  296. 
Country,  trial  by  the,  iii.  849,  iv.  849. 
County,  i.  117,  iv.  411. 

court,  i.  17&,  343,  ui.  85,  iv.  411,  414,  416, 
420,  422,  424,  441. 
of  Middlesex,  iii.  88. 

palatine,  i.  117,  iv.  431. 
Court,,  i.  267,  iii.  28,  iv.  -258,  414. 

baron,  ii.  90,  iii.  88,  iv.  411. 

Christian,  iii.  64. 

hand,  iii.  323. 

leet,  iv.  273,  411,  424. 

martial,  i.  416. 

power  to  erect,  i.  267,  iii.  24. 
Courts,  profits  of,  i.  289. 
Craven,  iii.  840,  iv.  848. 
Credible  witness,  iii.  870. 
Crimes,  iv.  1,  2,  5. 
Criminal  conversation.  Hi.  189. 

law,  iv.  2. 
Cross  bills,  iii.  448. 

causes,  iii.  451. 

remainder,  ii.  881.. 

sign  of,  in  deeds,  ii.  805. 
Crown,  descent  of  the,  i.  191,  iv.  418. 

office,  iv.  265,  808. 

pleas  of  the,  iv.  2. 
Cucking-stool,  iv.  168. 
Cut  ante  divortium,  writ  of,  iii.  188. 
Cm  in  vita,  writ  of,  ib. 
Cul  prit,  iv.  889. 
Cumberland,  theft  in,  iv.  288. 
Curate,  i.  898. 

his  salary,  iii.  90. 
Curator  of  infants,  &c.,  i.  460. 
Curatorea  viarum^  i.  858. 
Curfeu,  iv.  419,  420. 
CuriaUtait,  ii.  126. 
Cursing,  iv.  59. 
Curtesy,  tenant  by,  ii.  126. 
Custody  of  idiots  and  lunatics,  i.  808,  iiL  427 

of  temporalities,  i.  282,  iv.  421. 
Custom,  ii.  263,  422. 

assurances  by,  ii.  365. 

dower  by,  ii.  182. 

general,  i.  68,  78. 

heriot,  ii.  422. . 

of  London,  how  tried,  iii.  384. 
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Custom,  pardcnlar,  i.  74 

how  allowed,  i.  78. 

when  legal,  i.  76. 
Customary  freehold,  ii.  100, 149. 

tenant,  ii.  147. 
Costoms  on  merchandise,  i.  818,  817. 
Cuttuma  antiqua  sive  magncLj  L  814. 

paroa  et  nova,  ib. 
Ctutot  rotulorunif  \,  849,  app.  1,  iv.  272. 
Cntpnrses,  ir.  241. 

Damage  to  things  personal,  iiL  153. 
Damage-feasant,  lit.  6. 
Damages,  ii.  488,  iii.  187,  188. 
Dafu-lage,  i.  66,  iv.  412. 
Darrein  presentment,  assize  of,  iii.  245. 
Date  of  a  deed,  ii.  804,  app.  1,  8,  12,  18. 
Day  in  bank,  iii.  277. 
court,  iii.  816. 

of  grace,  iii.  278. 
De  bene  esse,  iii.  888. 
Be  la  plus  belle,  dower,  ii.  182. 
Deacon,  i.  888.' 
Dead  man's  part,  ii.  518. 
Deadly  feud,  ir.  244. 
Deaf,  dumb,  and  blind,  i.  804,  ii.  497. 
Dean  and  chapter,  i.  882. 

rural,  i.  888. 
Deanery,  rural,  i.  112. 
Death,  appeal  of;  iy.  814,  424. 

ctTil,  L  182. 

judgment  of,  it.  app.  4. 
Debet  et  detinet,  action  in,  iii.  156. 
Debt,  ii.  464,  iii.  154. 

action  of,  iii.  154,  app.  18. 
on  amercement,  iii.  161. 
by  law,  iii.  160. 
escape,  iii.  165. 
judgment,  iii.  160,  421. 
on  penal  statutes,  iii.  161. 

information  of,  iii.  261. 

public,  i.  828,  iv.  441. 
Debtee  executor,  iii.  18. 
Debtor,  refusing  to  discover  hiB  effeets,  iv.  158. 
Debts,  priority  of,  ii.  511. 
Deceit,  action  for»  iii.  166*. 
of,  iii.  165*,  405. 

on  the  case,  in  nature  of,  iii.  165*,  405. 
Decennary,  i.  115,  iv.  252. 
Deception  of  the  king  in  his  grants,  i.  246. 
Decisive  oath,  iii.  842. 
Declaration,  iii.  298,  app.  7,  10,  21. 
Deckkratory  part  of  a  law,  i.  54. 

statutes,  i.  86. 
Declinatory  plea,  iv.  888,  866. 
Decree  in  equity,  iii.  451. 
Decretals,  i.  82. 
Deeretum  OraHani,  i.  82. 
Dedimus  potestatem,  i.  852,  ii.  851,  ilL  447. 
Deed,  ii.  295. 
Deed-poll,  ii.  296. 
Deeds,  stealing  of,  iv.  284. 
Peer-stealing,  iv.  235,  289. 

in  disguise,  iv.  144. 
Default,  judgment  by,  iii.  296,  896. 
Defeasance,  deed  of,  ii.  827,  842. 
Defectum,  chaXLeng^  propter,  iii.  862,  iv.  852. 
Defence,  ii.  app.  18,  iii.  296,  app.  8,  5,  10,  22. 
Defendant,  iii.  25. 
Defensive  allegation,  iii.  100. 
Definitive  sentence,  iii.  101. 
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Deforcement,  iii.  172. 
Deforciant,  ii.  850,  app.  15,  16,  iiL  174. 
Degradation  of  peers,  i.  402. 
.Degrees,  conferrad  by  the  archbishop,  L  881. 
in  writs  of  entry,  iii.  186. 
of  consanguinity,  ii.  206. 

how  reckoned,  iL  206,  207,  224. 

guilt,  iv.  84.  ^ 
Dehors,  matter,  iii.  887,  iv.  890. 
Delky  of  the  law,  iii.  428. 
Delegates,  court  of,  iii.  66,  69. 

in  academical  causes,  iii.  85. 
Delictum,  challenge  propter,  iii.  863,  iv.  862. 
Deliverance,  second,  writ  of,  iii.  150. 
Delivery  of  a  deed,  ii.  806,  app.  8,  12,  18. 
Demand  of  lands,  ii.  app.  18. 
Demandant  and  tenant,  ii.  app.  18. 
Demesne  lands,  ii.  90. 
Demesnes  of  the  crown,  {.  286. 
Demi-mark,  tender  of,  iii.  app.  6. 
Demise  of  the  crown,  L  188,  249. 
Demi-WUs,  i.  116. 
Democracy,  L  49. 

Demolishing  churches,  houses,  &0.,  iv.  148. 
Demurrer,  iii.  814,  app.  23. 
book,  iii.  817. 
in  equity,  iii.  446. 
to  evidence,  iii.  872. 

indictment,  iv.  888. 
Denial  of  rent,  iii.  170. 
Denizen,  i.  874,  ii.  249. 
Deodand,  i.  800. 
Departure  in  pleading,  iiL  810. 
Dq>opulaHo  agrorum,  iv.  374. 
Depositions,  iii.  888. 
in  chancery,  iii.  449. 

ecclesiastical  courts,  iii.  100. 
Deprivation,  i.  893. 
Derelict  hinds,  ii.  262. 
Dereliction  of  property,  ii.  9. 
Derivative  conveyances,  ,ii.  824. 
Descender,  writ  of  form^hn  m,  iii.  192. 
Descent  of  lands,  ii.  201,  iv.  418,  421. 
Descent  of  the  crown,  i.  198,  iv.  418. 

collateral,  i.  194. 

lineal,  L  198. 
rules  of,  iL  208. 
table  of,  ii.  240. 
Desertion,  i.  416,  iv.  102. 
Detainer,  forcible,  iii.  179,  iv.  148. 

unlawful,  iii.  151. 
Determinable  freehold,  ii.  121. 
Determination  of  will,  ii.  146. 
DeHnet,  action  of  debt  in,  iii.  156. 
Detinue,  action  of,  iii.  152. 
Devastation,  ii.  508. 
Devise,  ii.  878,  iv.  480. 
Devisee,  liable  to  debts  of  deviMr,  iL  87B 
DU,  eat  sine,  iii.  816,  899. 
Diet,  excess  in,  iv.  171. 
Diets,  i.  147. 
Digests,  i.  81. 
Dignity  of  the  king,  i.  241. 
Dignities,  ii.  87. 
Dilapidations,  iii.  91. 
Dilatory  pleas,  iii.  301. 
Diminishing  the  coin,  iv.  90. 
Diminution  of  record,  iv.  890. 
Diocese,  1.  112. 
Direct  prerogatives,  i.  289. 
Directory  part  of  a  law,  L  55. 
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Disabilities,  It  877. 
Disability,  plau  to,  iii.  801. 
I>i9abling  a  man's  limbs  or  members,  It.  206, 
206,  207. 

statates  of  leases,  ii.  820,  iy.  482. 
Disclaimer  of  tenure,  ii.  275,  iii.  288. 
Disoontinoance  of  action,  iii.  296. 

estate,  iii.  171. 
Disoovery  by  bankmpt,  ii.  488. 

of  accomplices,  ir.  880,  881. 

on  oath,  iiL  881,  487. 
Discretionary  fines  and  imprisonment,  It.  878. 
Disfignring,  iv.  207. 
Disguise,  ir.  144. 

Dismembering,  panishment  by,  iv.  877. 
Dismission  of  bill  in  equity,  iii.  451. 
Disorderly  houses,  iv.  167. 

persons,  iv.  160. 
Disparagement,  ii.  70. 
IHspensation  firom  the  king,  ii.  272. 

pope.  It.  115. 
Dispensing  power  of  the  king,  i.  142,  186,  842, 

iv.  486,  440. 
Dispossession,  iii.  167,  198. 
Dissection  of  murderers,  ir.  202,  876,  app.  4. 
Disseisin,  ii.  195,  iii.  169. 

at  the  party's  election,  iii.  170,  171. 

warranty  commencing  by,  ii.  802. 

writ  of  entry  «/r,  iii.  188. 
Dissenters,  Protestant,  iv.  58. 
Dissolution  of  parliament,  i.  188. 
.distress,  iL  41.  42,  48,  452,  iii.  6,  7. 

excessive,  iii.  12. 

illegal,  for  crown  debts.  It.  428. 

infinite,  iii.  231,  280,  iy.  285,  818. 

sale  of,  iiL  14. 

second,  iii.  12. 
Distribution  of  intestate's  effects,  ii.  515,  iv. 

408,  424,  489. 
Dittrmffoa  in  cbanoery,  iii.  445. 
detinue,  iii.  418. 

JuratoreSf  iii.  854. 

to  compel  appearance,  iii.  280,  app.  14. 
Disturbance,  iii.  286. 

of  common,  iii.  287. 
franchises,  iii.  286. 
patronage,  iii.  242. 
religious  assemblies,  iy.  54. 
tenure,  iii.  242. 
ways,  iii.  241. 
Disturber,  ii.  278. 

Diversity  of  person,  plea  of,  iv.  896. 
Dividend  of  bankrupt's  effects,  ii.  487. 
Divine  law,  i.  42. 

Divine  right  of  kings,  i.  191,  iy.  486. 
tithes,  ii.  25. 

service,  tenure  by,  ii.  102. 
Diyorce,  i.  440,  iii.  94. 
DOf  ut  deSf  ii.  444. 
facicut  it  445. 
Docquet  of  judgment,  ii.  511,  iii.  897. 
Doctrines,  illegal,  asserting  or  publishing,  L  160, 

208,  217,  iy.  91,  116,  128. 
Dog,  carrying,  iv.  123. 
Dogs,  stealing  them,  iv.  285*. 

&c.,  owner  answerable  for,  iii.  154. 
Dome-book  of  Alfred,  i.  64,  iy.  411. 
Domesday-book,  ii.  49,  99,  iii.  831. 
Dominion,  ii.  1. 

Domitm  naturmj  animals,  ii.  390. 
Dimatio  mortis  cavua^  ii.  514. 


Donative  advowBons,  ii.  28. 

Dmuy  grant,  et  render,  fine  tur,  ii^  868. 

Donit,  statute  de,  ii.  112. 

Double  fine,  ii.  858. 

plea,  iii.  808. 

voucher,  ii.  app.  17. 
Dowager,  princess,  iv.  81. 

queen,  i.  224,  iv.  81. 
Dower;  ii.  129,  iy.  424. 

ad  oetium  eeeUtim,  ii.  182. 

assignment  of,  ii.  185.  . 

bar  of,  ii.  186. 

by  common  law,  iL  182. 
custom,  ib. 

€le  la  plue  belle,  ib. 

ex  aseentu  patrie,  ii.  188. 

justices  of,  iii.  59. 

unde  fUha  habet,  writ  of,  iii.  188. 

writ  of  right  of,  iii.  188,  194. 
Draught  for  money,  ii.  467. 
Drawbacks,  i.  815. 
Drawing  to  the  gallows,  iy.  92,  876 
Droit  droit,  iL  199. 
Druids,  their  customs,  i.  68,  iy.  408. 
Drunkenness,  iy.  25,  64. 
Duchy-court  of  Lancaster,  iii.  78. 
Ducking-stool,  iv.  169,  877. 
Duel,  iv.  145,  185,  199. 
Dues,  ecclesiastical,  non-payment  of,  iii.  89. 
Dukes,  i.  897,  409. 
Dtim  fuit  intra  tetatem,  writ  of,  iii.  188. 

non  eompoe  mentis,  writ  of,  lb. 
Duodedma  manus,  iii.  848. 
Duplex  querela,  iiL  247. 
DupUcatio,  iiL  810. 
Duplicity  in  pleading,  iii.  808,  811. 
Durante  absentia,  administration,  ii.  508. 

mmore  setate,  administration,  ib. 
Duress,  ii.  292. 

of  imprisonment,  i.  181,  186. 
per  mmas,  L  181,  iv.  80. 
Durham,  county  palatine  of,  L  117. 

courts  of,  iii.  78. 
Duties  of  persons,  i.  128. 

of  the  king,  L  288. 
Dwelling-house,  iv.  224. 

Ealdormen,  i.  898. 

Bar,  loss  of,  iV.  146,  158,  159*  206,  247,  877. 

Earl,  i.  117,  898. 

marshal,  his  court,  iii.  68,  iv.  268 
Earnest,  ii.  447. 
Eat  inde  sine  die,  iii.  816,  899. 
Eavesdroppers,  iv.  168. 
Ecclesiastical  corporations,  i.  470. 
courts,  iii.  61. 
their  cognizance,  iii.  87,  iy.  276,  425. 
when  separated  firom  the  civil,  iiL  62,  iy 
415,  421. 
Education  of  children,  L  450. 
Edgar,  king,  his  laws,  i.  66,  iy.  412. 
Edward  the  Confessor,  his  laws,  L  66,  iv.  412, 

420. 
Egyptians,  iy.  165. 
Ejectione  firmm,  writ  of,  iii.  199. 
Ejectment,  action  of,  iii.  199,  app.  7,  iv.  441. 
Election  of  bishops,  i.  377,  iv.  115,  421. 
magistrates,  L  840,  iv.  418,  427. 
members  of  parliament,  i.  170,  177. 
Scots  peers,  i.  168,  iv.  117. 
Elective  monarchy,  i.  192,  iv.  418. 
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Eleemosynary  corporationB,  i.  471. 
meffit,  esUte  l)y,  ii.  161. 

writ  of,  iii.  418,  iv.  426. 
Elisors,  iii.  866. 
Eloignment,  iii.  129,  149. 
Elopement,  i.  442,  ii.  180. 
Ely,  conrts  of,  iii.  78. 

isle  of,  i.  120. 
Embargo,  i.  270. 
Embassadors,  i.  258. 

killing  them,  It.  86. 

violation  of  their  privileges.  It.  70/441. 
Emblements,  ii.  122,  146,  408. 
Embowelling  alive,  iv.  92,  876. 
Embracery,  iv.  140. 
Emperor,  his  authority,  i.  242. 
JEmphyteutiSt  iii.  282. 
Empson  and  Dadley,  iv.  810. 
Enabling  statate  of  leases,  ii.  819. 
Enclosure,  disseisin,  by,  iii.  170. 
Endowment  of  vicarages,  i.  887. 

widows,  ii.  186. 
Enemies,  i.  267,  iv.  88. 

goods,  ii.  401. 
England,  i.  111. 
EngUsekerie,  iv.  196. 

English,  law  proceedings  in,  iii.  822,  iv.  441. 
Engrossing,  iv.  160. 
Enlarger  FestaU,  ii.  824. 
Enlarging  statute,  i.  87. 
Enquiry,  writ  of,  iii.  898. 
Enteinty  iL  169. 
Entails,  ii.  112,  iv.  427,  481. 
Entries,  books  of.  Hi.  271. 
Entry,  ui.  6,  174. 

forcible,  iii.  179,  iv.  148. 

on  lands,  ii.  812. 

tolled  by  descent,  iiL  176,  177. 

writ  of,  iii.  180,  ii.  app.  17. 
Equity,  i.  61,  91,  iii.  60,  429. 

and  law,  courts  of,   how  distinguished,  iii. 
429,  486,  iv.  442. 

courts,  history  of,  iii.  60,  iv.  480. 
practice  of,  iii.  442. 

of  redemption,  ii.  169. 
statutes,  iii.  481. 

reserved,  iii.  468. 

side  of  the  chancery,  iii.  60. 
exchequer,  iii.  46. 
Eriach,  iv.  818. 
Error,  costs  in,  iii.  400,  410*,  app.  25. 

writ  of,  iii.  407,  app.  21,  iv.  891. 

where  prosecuted,  iii.  410*,  411*,  iv.  891. 
Escape,  iii.  290,  416,  iv.  129. 

action  for,  iii.  166. 

assisting  in,  iv.  181. 
Escheat,  i.  808,  u.  11,  72,  89,  244,  iv.  888,  418, 
418. 

writ  of,  iii.  194. 
Escrow,  ii.  807. 
Escuage,  ii.  74,  iv.  422. 
Esplees,  ii.  app.  18,  iii.  app.  8. 
Esquire,  i.  406. 
Essoign,  iii.  277. 

day  of  the  term,  iii.  278. 
Estate  in  lands,  ii.  108. 
Estates  of  the  kingdom,  i.  166. 
Estoppel,  ii.  296,  iii.  808. 
E$toverii8  habendUy  writ  die,  i.  441 . 
Estovers  of  a  wife,  ib. 

common  of,  ii.  86. 
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Estrays,  i.  297,  ii.  14. 

Estreat  of  recognizance,  &c.,  iv.  268. 

Estrepement,  writ  of,  iii.  226. 

Evidence,  iii.  867,  iv.  866. 

Ex  officio  informations,  iv.  808. 

Ex  pott  faeto  laws,  i.  46. 

Examination  in  chancery,  iii.  449. 

of  bankrupt,  ii.  481. 
prisoners,  iv.  296. 
witnesses,  iii.  872. 

trial  by,  iii.  881. 
Eze^tio,  iii.  810. 
Exceptions,  bill  of,  iii.  872. 

to  answer  in  chancery,  iii.  448. 
Exchange,  bill  of,  ii.  466. 

deed  of,  ii.  828. 

of  goods  and  chattels,  ii  446. 
lands,  ii.  828. 
Exchequer  chamber,  court  of.  iii.  66w 

court  of,  iii.  44. 

receipt  of,  ib. 
Excise,  i.  818. 

hereditary,  i.  289. 

offences  against,  how  tried,  iv:  281. 
Exclusion-bill,  i.  210. 
Excommunication,  iii.  101. 
EzeommuniecUo  capiendo^  writ  dt,  iii.  lOS. 

deliberandoy  writ  de,  ib. 
Excusable  homicide,  iv.  182. 
Executed  contract,  ii.  448. 

esUte,  ii.  168. 

fine,  ii.  868. 

remainder,  ii.  168. 
Execution,  civil,  iii.  412,  app.  26. 

criminal,  iv.  408. 
award  of,  iv.  268,  408,  app.  6. 
plea  in  bar  of,  iv.  896. 
precept  of,  iv.  408. 
rule  for,  iv.  404. 

varying  from  judgment,  iv.  179,  404. 
warrant  of,  iv.  404,  app.  6. 
writ  of,  iv.  408,  app.  7. 

of  devises,  iL  876. 
uses,  ii.  888. 

process  of,  iii.  279,  412. 
Executive  power,  i.  190. 
Executor,  ii.  608. 

de  son  tort,  ii.  607. 

of  executor,  ii.  606. 
his  own  wrong,  ii.  607. 
Executory  contract,  ii.  448. 

devise,  ii.  178,  884. 

esUte,  ii.  168. 

remainder,  ii.  169. 
Exemplification,  U.  app.  17. 
Exemptions  from  tithes,  ii.  28. 
Exigent,  writ  of,  iii.  288,  iv.  819. 
Exiffi  faeiasj  writ  of,  iii.  288,  app.  15,  iv.  S19. 
Exile,  i.  137,  iv.  877. 
Expectancy,  estates  in,  ii.  168.  > 
Expenses  of  prosecution,  iv.  862. 

witnesses,  iii.  869,  iv.  862. 
Exportation  of  wool,  &c.,  iv.  164,  428. 
Express  condition,  ii.  164. 

contract,  ii.  448,  iii.  164. 

malice,  iv.  198. 

warranty,  ii.  801. 
Extendi  fadaM^  iii.  420. 
Extent,  writ  of,  ib. 
Extinguishment  of  estates,  it  826. 
Extortion,  iv.  141. 
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Rxtra-parocliial  places,  i.  114. 

tithes,  i.  283. 
Extravagants,  i.  82. 
Eye,  putting  out,  iv.  206,  20r 
Kjre,  chief  justice  in,  iii.  72. 

justices  in,  iii.  68,  iv.  422,  42^ 
lulling  them,  iv.  84. 

FaeiOf  ut  die*,  ii.  446. 

faeiasy  ii.  444. 
Facto,  king  tfe,  i.  204,  870,  iv.  77. 
Factor,  i.  427. 

Factorship,  cognizable  in  equity,  iii.  487. 
Fair,  i.  274,  iii.  218. 
False  imprisonment,  iii.  127,  iv.  218. 
action  of,  iii.  188. 

judgment,  writ  of,  iii.  84,  407. 

news,  iv.  149. 

return,  action  for,  iii.  Ill,  166. 

verdict,  iii.  402.  iv.  140. 

weights  and  measures,  iv.  169. 
Falsi  crimen,  iv.  89,  135,  167,  247. 
Falsifying  attainder,  iv.  890. 

coin,  iv.  84,  88,  90,  98. 

judgment,  iv.  890. 
Fame,  good  or  ill,  iv.  266,  299. 
Farm,  ii.  818. 

Farrier,  common,  action  against,  iii.  166. 
Favour,  challenge  to,  iii.  868. 
Fealty,  i.  866. 

oath  of,  ii.  46,  68,  86. 
Fear,  putting  in,  iv.  242. 
Fee,  ii.  45,  104,  106. 

after  a  fee,  ii.  834. 

ecclesiastical,  iii.  90. 

farm-rent,  ii..48. 

simple,  ii.  104,  app.  1,  6. 

Uil,  ii.  112,  app.  6. 
Fees  to  counsel,  iii.  28. 
Feigned  issue,  iii.  462. 
Felo  de  te,  ii.  499,  iv.  189. 
Felon,  ii.  499. 
Felonious  homicide,  iv.  188. 
Felony,  ii.  284,  iv.  94. 

appeal  of,  iv.  814. 

compounding  of,  iv.  134. 

misprision  of,  iv.  121. 

punishment  of,  iv.  98,  216,  222. 
Feme  covert,  i.  442,  ii.  292,  497. 
Feodal  actions,  iii.  117. 

tenures,  ii.  44,  iv.  418. 
among  the  Saxons,  iv.  418. 
when  received  in  England,  ii.  48,  iv.  418, 
418. 
Feoffment,  ii.  810,  app.  1. 
Feorm,  ii.  818. 

Ferm  naturm,  animals,  IL  890. 
Ferry,  iii.  219. 
Fetters,  iv.  800,  822. 
Feud,  ii.  46. 
Feudatory,  ii.  63. 
Feudum  antiquum,  it  212,  221 

apertum,  ii.  246. 

honorarium,  ii.  66,  215. 

improprium,  ii.  68. 

mdividuum,  ii.  216. 

matemum,  ii.  212,  248. 

novum,  ii.  212,  221. 
held  ut  antiquum,  ib. 

paternum,  ii.  248. 

proprium,  ii.  68. 
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Fiction  in  law,  iii.  43,  101 
Fictitious  plaintiff,  iv.  134. 
Fidei  commiatum,  ii.  327. 
Fid^}us$ors,  iii.  108,  291. 
Fief,  ii.  46. 

eChaubert,  ii.  62. 
Fieri  facia;  writ  of,  iiL  417,  app,  27 

feci,  iii.  app.  27. 
Fifteenths,  i.  309. 
Filial  portion,  ii.  619 
Final  decree,  iii.  462. 

judgment,  iii.  398. 
Finding  of  indictments,  iv.  306. 

things  personal,  ii.  9. 
Fine  for  alienation,  ii.  71,  89. 
endowment,  ii.  135. 
misdemeanours,  iv.  877,  378. 

in  copyhold,  ii.  98. 

of  lands,  iL  118,  348,  iii.  167,  174,  iv.  426. 
429. 
executed,  ii.  363. 

reversal  of,  when  levied  of  copyholds,  ii.  868, 
iii.  166» 

tur  done,  grant,  et  render,  ii.  368. 

cognizance  de  droit,  come  eeOj  &c.,  ii.  862, 
app.  14. 
tantum,  ii.  363. 
concessit,  ib. 
Fines  and  forfeitures,  when  grantable,  iii.  269, 

iv.  379. 
Finger,  disabling,  iv.  206. 
Fire,  negligence  of,  i.  431,  iv.  222. 
Fire-bote,  ii.  86. 
Fire-ordeal,  iv.  842. 
Fire- works,  iv.  168. 
First-fruits,  i.  284,  ii.  67,  iv.  107. 
Fish,  royal,  i.  228,  290. 

stealing,  in  disguise,  iv.  144,  236. 
or  attempting  to  steal,  iv.  236. 
Fishery,  common  of,  ii.  34. 

free,  ii.  39,  417,  iv.  424. 

several,  ii.  39. 
Fish-pond,  destroying,  iv.  245. 
Fitzherbert,  i.  72,  iii.  183. 
Fleets,  i.  262,  iv.  419. 
Fleta,  i.  72,  iv.  427. 
Flight,  iv.  887. 
FloUam,  i.  298,  iii.  106. 
Fcenus  nautieum,  iL  468. 
Folk-Und,  ii.  90,  92. 
Foot  of  a  fine,  ii.  861,  app.  16. 
Force,  injuries  with  and  without,  iii.  118. 

when  repellable  by  death,  iv.  181. 
Forcible  abduction  and  marriage,  iv.  206i, 

entry  and  detainer,  iii.  179,  iv.  148. 
Foreclosure,  Ii.  169. 
Foreign  bill  of  exchange,  ii.  467. 

coin,  forging  it,  iv.  89,  99,  120. 

county,  indictment  in,  iv.  808. 

dominions,  i.  111. 

prince,  pension  from,  It.  122. 

service,  iv.  101. 
Forest,  L  289,  ii.  14,  88,  414. 

conrts,  iii.  71. 

laws,  ii.  416,  iiL  78,  iv.  415,  420,  421,  42S» 
482,  487. 
Foresta,  carta  de,  iv.  428,  425. 
Forestaller,  disseisin  by,  iiL  170. 
Forestalling,  iv.  160. 
Foretdoth,  striking  out,  iv.  205. 
Forfeiture,  i.  299,  ii   158,  267. 
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Porfeitnre  for  crimes,  it.  877,  881,  418,  424. 

of  copyholds,  ii.  284. 
goods  and  chattels,  ii.  420,  It.  886. 
lands,  ii.  267,  iy.  881. 
Forgery,  ir.  247. 

Forgiveness,  by  the  prosecutor,  It.  364, 
'  Forma  pauperis^  iii.  400. 
Formedon,  writ  of,  iii.  101. 
Forms  of  law,  unalterable,  i.  142. 
Fornication,  iv.  65. 
Forts  and  castles,  i.  268. 
Fortnne-tellers,  iy.  62. 
Forty  days'  court,  iii.  71. 
Founder  of  a  corporation,  i.  480. 
Foundling-hospitals,  i.  181. 
Franchise,  ii.  87. 

allowance  of,  iii.  263. 

disturbance  of,  iii.  286. 

royal,  i.  802. 
Frankalmoign,  ii.  101. 
Franked  letters,  i.  823. 
Frank-maniage,  ii.  115. 
Frank-pledge,  i.  115,  It.  252. 

yiew  of,  iv.  278. 
Frank-tenement,  ii.  104. 
Frank  tenure,  ii.  61. 
Frater  consanguinetts,  ii.  282. 

uterinut,  ib. 
Fraud,  civil,  where  cognisable,  iii.  481,  487,  459. 

criminal,  iv.  159. 
Frauds  and  perjuries,  statute  of,  i.  418,  ii.  161, 

259,  297,  806,  837,  842,  864,  876.  448,  466, 

500,  501,  515,  iii.  159,  421,  iv.  489, 
Fraudulent  deeds,  ii.  296. 

devises,  ii.  878. 
Fraunk'/erme,  ii.  80. 
Free-bench,  ii.  182. 

fishery,  ii.  89,  417. 

services,  ii.  60. 

socage,  ii.  79. 

warren,  ii.  38,  417,  iv.  415. 
Freehold,  ii.  104. 

leases,  ii.  120,  818. 
Fresh  suit,  i.  297. 
Fruit,  stealing  of,  iv.  283. 
Full  age,  i.  463. 
Fumage,  i.  325. 
Funds,  public,  i.  381. 
Funeral- expenses,  ii.  508. 
Fnrandi  animus,  iv.  230,  232. 
FuturOy  freehold  m,  ii.  144,  165. 

Gage,  iii.  280,  app.  4. 

estates  in,  ii.  157. 
.  Game,  ii.  14,  895,  408,  410,  iv.  415w 

destroying  of,  iv.  174. 

laws,  iv.  174,  416. 

selling  of,  iv.  176. 
Gaming,  iv.  171. 

houses,  iv.  167,  171. 
Gaol-delivery,  iv.  270,  app.  8. 
Gaol-distemper,  i.  346. 
Gaolers,  i.  846,  iv.  300. 

.compelling  prisoners  to  be  approvers,  &c  ,  iv. 
128. 
Gardens,  robbing  of,  iv.  238. 
Garter,  knight  of,  i.  408. 
Gavelkind,  L  74,  ii.  84,  iv.  408  418. 
General  demurrer,  iii.  315. 

fund,  i.  381. 

imparlance,  iii.  301. 
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General  issue,  iii.  305,  iv.  338. 

legacy,  ii.  512. 

occupancy,  ii.  258. 

sessions,  iv.  272. 

statute,  i.  85. 

tail,  ii.  118,  app.  6. 

verdict,  iu.  878,  iv.  361. 

warrant,  iv.  291. 
Gentlemen,  i.  405,  406. 
Gift  of  chattels  personal,  ii.  441. 
real,  ii.  440. 
lands  and  tenements,  ii.  316. 
Gilda  mereaioria,  i.  478. 
Glanvil,  i.  72,  iv.  421. 
Gleaning,  iii.  212. 

God  and  religion,  offences  against,  iv.  48. 
Good  behaviour,  security  for,  iv.  251,  256. 

consideration,  ii.  297. 
Government,  contempts  against,  iv.  128. 

its  original,  i.  48. 
Grand  assize,  iii.  341,  851,  app.  6,  iv.  422. 

Coiutumier  of  Normandy,  i.  107. 

juror,  disclosing  evidence,  iv.  126. 

jury,  iv.  302,  app.  2. 
in  attaint,  iii.  851,  404. 

larceny,  iv.  229. 

seijeanty,  ii.  78. 
Grants,  ii.  9. 

of  chattels  personal,  ii.  441. 
real,  ii.  440. 
lands  and  tenements,  ii.  817. 
the  king,  ii.  846. 
Great  council,  i.  147. 

seal  of  the  king,  11.  346,  iii.  47. 
counterfeiting  it,  iv.  83. 

tithes,  i.  388. 
Gregorian  code,  i.  81. 
Gross,  advowson  in,  ii.  22. 

common  in,  ii.  84. 

villein  in,  ii.  93. 
Guardian  ad  Utem,  iii.  427. 

and  ward,  i.  460. 

at  common  law,  i.  461. 

by  custom,  i.  462. 
nature,  i.  461. 
statute,  i.  462. 

for  nurture,  i.  461. 

in  chivalry,  i.  462,  ii  67. 
socage,  ii.  88. 

testamentary,  i.  462. 
Guernsey,  island  of,  i.  107. 
Gunpowder,  hindering  its  importadon,  iv.  1 15 

keeping  or  carrying  it  illegally,  iv.  1  (8. 
Gypsies,  iv.  165. 

Habeas  corpora  juratorumf  iiL  854. 
corpus,  i.  135. 
act,  i.  128,  iii.  185,  iv.  488. 
ad  deliberandumy  iii.  180. 
faciendum  et  reetpiembim^  ib. 
prosequendum,  ib. 
respondendum,  iii  129. 
satisfaciendum,  ib. 
tubjieiendum,  iii.  181. 
testificandum,  iii.  130. 
cum  causa,  iii.  76,  180. 
Habendum  of  a  deed,  ii.  298,  app.  1,  2,  5. 
Habere  facias  possessionem,  iii.  412. 

seisinam,  ib. 
Habitation,  offences  against,  iv.  220. 
property  in,  ii.  4. 
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Hackney  coaches  and  chairs,  L  826. 
Hereditat  jaeenSf  ii.  259. 
Herttico  eomburendOy  writ  da,  iy.  46,  489. 
Half-blood,  i.  194»  u.  227. 
Hame-secken,  It.  228. 
Hamlet,  1.  116. 
Hanaper-office,  iii.  49. 

Hand,  bvning  in,  iy.  867,  869,  870,  872,  877, 
app.  4. 

disabling,  iy.  206. 

holding  np,  iy.  828. 

loss  of,  iy.  126,  164,  276,  877. 

sale,  ii.  448. 

writing,  similitnde  of,  iy.  868. 
Hanging,  iy.  876. 
Hanover,  L  111. 
Hares,  stealing  them,  iy.  289. 
Hayens,  i.  264. 
Hawks,  stealing  of,  iy.  286. 
Haj-bote,  ii.  85. 

Head  of  the  chnrch,  i.  279,  iy.  480. 
Headboroogh,  i.  116. 
Health,  i.  184. 

L^inries  to,  iii.  122. 

offences  against  public,  iy.  161. 
Hearing  in  eqoitj,  iii.  451. 
Hearsay  eyidencO;  iii.  868. 
Hearth-monej,  i.  826. 
Hedge-bote,  ii.  85. 

stealing,  iy.  288. 
Heir,  u.  201. 

apparent  and  presnmptiye,  ii.  208. 
Heiress,  stealing  of,  iy.  208. 
Heir-looms,  ii.  427. 

Helping  to  stolen  goods  for  reward,  iy.  132. 
Hengham,  i.  72,  iu.  409,  iy.  427. 
Henry  I.,  his  laws,  iy.  420. 
Heptarchy,  Saxon,  iy.  410. 
Heraldry,  iii.  106. 
Heralds,  ib. 

books,  ib. 
Hereditaments,  ii.  17. 
Hereditary  right  to  the  crown,  L  191,  209. 
Heresy,  iv.  44. 

Heritable  jurisdictions,  ii.  77. 
Heretochs,  i.  897,  409,  iy.  418. 
Heriots,  ii.  97,  422. 

seising  of,  iii.  15. 
Hermogenian  code,  i.  81. 
High-commission  court,  iii.  67,  iy.  488,  487. 

constable,  i.  855. 

of  England,  i.  855,  iy.  268. 
his  court,  iii.  68,  iv.  268. 

misdemeanours,  iv.'  121. 

steward  of  Great  Britain,  his  court,  iy.  261, 
848. 
in  parliament,  iv.  260,  268. 

steward  of  Oxford,  his  court,  iv.  277. 

treason,  iv.  76.  • 
trials  in,  iv.  851,  440. 
Highways,  i.  857,  ii.  85. 

annoyances  in,  iv.  167. 

robbery  in  or  near,  iv.  248.* 
Hiring,  ii.  468. 
History  of  the  law,  iv.  407^ 
Hogs,  keeping  them  in  towns,  iv.  167. 
Holding  over,  ii.  161,  iiL  210,  211. 
Homage,  ii.  68. 

ancestral,  ii.  800. 

by  bishops,  i  283,  879,  iv.  421. 

liege,  L  867 


Homage  of  a  court-baron,  ii  91. 

simple,  i.  867. 
Homicide,  iv.  177. 
Homme  replegiandOi  writ  die,  iii.  129. 
Honorary  feuds,  ii.  66,  215, 
Honoris  retpectum^  challenge  prtpter,  iii.  361,  iv. 

852. 
Honour,  court  of,  ui.  104. 

of  a  peer,  i.  402. 

or  dignity,  L  271. 
seignory,  ii.  91. 
Hop-binds,  destroying,  iv.  246. 
Horse-races,  iv.  178. 
Horse-stealing,  iv.  288. 
Horses,  sale  of,  ii.  450. 
Hospitals,  i.  471,  474. 

their  visitors,  i.  482. 
Hotchpot,  ii.  190,  617. 
House,  immunities  of,  iv.  228. 

larceny  from,  iv.  240. 

bote,  ii.  86. 

tax,  i.  825,  826. 
Hue  and  cry,  iv.  298. 
Hundred,  L  116,  iv.  411. 

action  against,  for  robbery,  &o.,  iii.  161,  if. 
246,  294. 

court,  iii.  84,  iv.  411. 
Hundredors,  challenge  for  defect  of,  iii.  869,  iy. 

862. 
Hunger,  iv.  81. 
Hunting,  iii.  218. 

by  inferior  tradesmen,  iii  216,  401. 
night  or  in  disguise,  iv.  148,  144. 
Hurdle,  iv.  92,  876. 
Husband  and  wife,  i.  488,  iv.  28. 

iiiguries  to,  iii.  139. 
Hustings,  court  of,  in  London,  iii.  80. 
Hydage,  i  810. 
Bypoiheca^  ii  159. 

Identity  of  person,  iv.  896. 
Idiot,  i  808,  ii.  291,  iv.  24. 

cognizance  of,  iii.  427. 

inspection  of,  iii.  832. 

marriage  of,  i.  488. 
Idioia  inquvrendo^  writ  dt,  i  808. 
Idleness,  iv.  169. 

Ignominious  punishments,  iy.  877. 
Ignoramus^  iv.  806. 
Ignorance,  iv.  27. 
Illegal  conditions,  ii.  166. 
Imagining  the  king's  death,  iv.  76. 
Imbezzling  king's  armour  or  stores,  iv.  101, 

public  money,  iv.  121. 

records,  iv.  128. 
Immediate  descent,  ii.  226. 

states  of  the  empire,  ii  60. 
Imparlance,  ii  app.  19,  ill.  299,  801,  app.  22 
Impeachment  in  parliament,  iv.  269. 

of  waste,  ii.  283.  app.  6. 
Imperial  chamber,  iii.  89. 

constitutions,  i  80. 

crown  and  dignity,  i.  242. 
Impediments  of  marriage,  i  484. 
Implication,  ii  881. 
lD[iplied  condition,  ii  162. 

contract,  ii  448,  iii.  169. 

malice,  iv.  200. 

warranty,  ii.  800. 
Importing  agnus  dei,  crosses,  &c.  iv.  116. 

oonnteifeit  money,  iv.  84,  89. 
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Impossible  condition,  ii.  156. 
Impostures,  religions,  iv.  62. 
Impotencj,  i.  484. 
In^tentiOf  property  ratione,  ii.  8M. 
Impressing  seamen,  i.  420. 
Imprisonment,  i.  184,  186,  iy.  877,  486. 

beyond  sea,  i.  187,  iv.  116. 

false,  iii.  127,  iv.  218. 
Improper  feuds,  ii.  58. 
Impropriations,  i.  884. 
Incapacities,  iv.  877. 
Incendiaries,  iv.  220. 
Incest,  iv.  65. 
Inchantment,  iv.  60. 
Incidental  prerogatives,  i.  240. 
Inclosures,  destroying,  iv.  247. 
[ncomplete  judgments,  iii.  897. 
Incorporation,  power  of,  i.  472,  474. 
Incorporeal  hereditaments,  ii.  20. 
Incorrigible  roguery,  iv.  169. 
Incumbent,  i.  891. 

Incumbrances,  covenant  against,  ii.  app.  10. 
Indebitatus  assumpsit,  iii.  155. 
Indefeasible  right  to  the  throne,  t  196. 
indentures,  ii.  295. 

of  a  fine,  ii.  851,  app.  15. 
India,  misdemeanours  in,  iv.  805. 
Indieavit,  writ  of,  iii.  91. 
Indictable,  what,  iv.  218. 
Indictment,  iv.  302,  app.  2. 

copy  of,  iii.  126,  iv.  851. 

locality  of,  iv.  808. 
Individuals,  offences  against,  iv.  176. 
Indorsement  of  bills  and  notes,  ii.  468,  ir.  441. 
Induction  to  a  benefice,  i.  891,  ii.  812,  iv.  107. 
Industriam,  property />«■,  ii.  891. 
Infamous  witness,  iii.  869. 
Infant,  i.  463,  ii.  292,  462,  497,  iv.  22. 

carnal  knowledge  of,  iv.  212. 

cognizance  of,  iii.  427. 

evidence  by,  iv.  214. 

inspection  of,  iii.  882. 

in  ventre  sa  mere,  i.  129,  180,  ii.  169. 

privileges  and  disabilities  of,  i.  464. 
Infeodations  of  tithes,  ii.  27. 
Influence  on  elections  to  parliament,  i.  179. 
Information,  compounding  of,  iv.  186. 

criminal,  iv.  308,  429,  486. 

ex  officio,  iii.  427,  iv.  808. 

for  charities,  iii.  427. 

in  crown  office,  iv.  808. 

ecclesiastical  courts,  iii.  101. 
exchequer,  iii.  261. 
nature  of  quo  warranto,  iv.  812,  441. 
rem,  iii.  262. 

of  superstitious  uses,  iii.  428. 
Informer,  common,  ii.  437,  iii.  161,  iv.  808. 
Infortunium,  homicide />0r,  iv.  182. 
Inheritable  blood,  ii.  246. 
Inheritance,  ii.  11,  201. 

canons  of,  ii.  208. 

estates  of,  ii.  104. 
Initiate,  tenant  by  curtesy,  It  127. 
Injunction  in  equity,  iii.  448. 
Injuries,  civil,  iii.  2. 

with  and  without  force,  iii.  118. 
Inland  bill  of  exchange,  ii.  467. 
Inmates,  iv.  170. 

Inn  of  court  and  chancery,  i.  28,  25. 
Innkeeper,  action  against,  iii.  165,  166. 
Inns,  disorderly,  iv.  167. 
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Innuendo^  iii.  126. 

Inofficious  testament,  L  447,  ii.  602. 

Inquest  of  office,  iii.  258,  iv.  801,  424. 

InquisUio  post  mortem^  ii.  68,  iiL  258. 

Insidiatio  viarum,  iv.  374. 

Insimul  eomputassent,  iii.  164. 

Insolvency,  act  of,  ii.  484. 

Insolvent  debtors,  ii.  484,  iii.  416. 

Inspection,  trial  by,  iii.  881. 

Instalment,  iL  812. 

Instanter,  trial,  iv.  896,  app.  5. 

Institutes  of  Justinian,  i.  81. 

Institution  to  a  benefice,  i.  890,  ii.  23,  iv  107. 

Insurance,  ii.  458,  iii.  74,  iv.  442. 

Interdictum,  iii.  442. 

Inter  esse  Termini,  ii.  144. 

Interest  of  money,  ii.  454. 

on  bankrupt's  debts,  ii.  488. 
legacies,  ii.  514. 

or  no  interest,  insurance,  ii.  459,  460. 
Interested  witness,  iii.  370. 
Interlineation  in  a  deed,  ii.  808. 
Interlocutory  decree  in  ecclesiastiomi  eoorts,  UL 
101. 
chancery,  iii.  452.  « 

judgment,  iii.  896. 
Interpleader,  bill  of,  iii.  448. 
Interpretation  of  laws,  i.  59.    . 
Interregnum,  i.  196,  249. 

Interrogatories,  examination  on,  iii.  888,  488^ 
iv.  287. 

in  chancery,  iii.  449. 
Intestacy,  ii.  494. 

Intestates,  their  debts  and  effects,  It.  426,  428. 
Intrusion,  information  of,  iii.  261. 

on  freehold,  iii.  169. 

writ  of,  iii  188. 
Inventory  of  deceased  effects,  iL  610. 
Investiture,  ii.  209. 

of  benefices,  ii.  28. 
feuds,  ii.  58. 
lands,  ii.  811. 
Involuntary  manslaughter,  iv.  192. 
Ireland,  i.  99. 
Iron,  stealing,  iv.  288. 
Irons  to  secure  prisoners,  iv.  800,  822 
Islands,  ii.  261. 
Issuable  terms,  iii.  858. 
Issue  at  law,  iii.  314. 

collateral,  iv.  396,  app.  6. 

feigned,  iii.  452. 

in  criminal  oases,  iv.  839,  app.  8,  6. 
equity,  iii.  449. 

joinder  of,  iiL  315,  app.  10,  iv.  840,  app.  8. 

tender  of,  iii.  313. 
Issues  on  a  distringas,  iii.  280. 
Itinerant  courts,  iv.  411,  422. 

justices,  iii.  59,  iv.  422. 

Jactitation  of  marriage,  iii.  98: 
Jeo/aiU,  iii.  407,  iv.  875,  489. 
Jersey,  island  of,  i.  107. 
Jetsam,  i.  298,  iii.  106. 
Jews,  i.  875,  iv.  873. 

children  of,  i.  449. 
John,  king,  his  resignation  of  the  erown  to  the 

pope,  iv.  108,  111. 
Joinder  in  demurrer,  iiL  816,  app.  24. 

of  battel,  iii.  app.  4. 
issue,  iii.  315,  app.  10,  It.  840,  app.  S. 
Joint-tenancy  in  lands,  iL  179. 
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Joint-tenancy  in  things  personal,  ii.  899. 
Joint-tenant,  king  cannot  be,  ii.  409. 
Jointure,  ii.  187,  180,  app.  5. 
Judges,  i.  267,  iii.  26,  iv.  440. 

assaulting  them,  iy.  125. 

how  counsel  for  prisoners,  iv.  865. 

killing  them,  iy.  84. 

their  commissions,  i.  267. 

threatenlDg  or  reproaching  them,  It.  1£6. 
Judgment,  ii.  app.  19,  iii.  896,  app.  5,  6,  12, 
24,  26. 

action  on,  iii.  160,  422. 

in  criminalr  cases,  iy.  875,  app.  4. 

property  by,  ii.  486. 

relieyed  against  in  equity,  iii.  487. 
Judicea  ordinarvi,  iii.  816. 
Judicial  power,  i.  267,  269. 

writs,  iii.  282. 
Judicium  Dei,  iy.  841,  842. 

/cm*,  itquKy  et  ignis,  iy.  844. 

parium,  iii.  850. 
Jure  divino,  right  to  the  throne,  1.  191. 

tithes,  ii.  25. 
Jure,  king  de,  i.  204,  iy.  77. 
Juris  tUrum,  writ  of,  iii.  252. 
Jurisdiction,  encroachment  of,  iii.  111. 

of  courts,  settled  by  Edw.  I.,  iy.  425,  426. 

plea  to,  iii.  801,  iy.  888. 
Jurors,  fining  or  imprisoning,  iy.  861. 
Jury,  trial  by,  iii.  849,  iy.  849,  414,  441. 
Jus  aeereseendi,  ii  184,  app.  5. 

<id  rem,  ii.  812. 

duplicatum,  ii.  199. 

fiduciarium,  ii.  828. 

imaginum,  i.  406. 

in  re,  ii.  312. 

legititnum,  ii.  828. 

patronatus,  iii.  246. 

prsetorium^  iii  50. 

precanum,  ii.  828. 
Justice,  free  course  of,  1.  141. 

homicide  in  advancement  of,  iy.  179. 

king  the  fountain  of,  i.  266. 

neglect  or  refusal  of,  iii.  109. 

offences  against,  iy.  128. 
Justice-seat,  court  of,  iii.  72. 
JusHcies,  writ  of,  iii.  86. 
Justifiable  homicide,  iy.  178. 
Justification,  special,  iii.  806. 
Justifying  bail,  iii.  290. 

Keeper,  lord,  iii.  47. 
Kidnapping,  iy.  219. 

Killing,  what  amounts  to  homicide,  iy.  196. 
Kindred,  how  numerous,  ii.  205. 
King,  i.  190. 
can  do  no  wrong,  i.  246,  iii.  254,  iy.  82. 
compassing  or  imagining  his  death,  iy.  76. 
his  councils,  i.  227. 

counsel,  iii.  27. 

courts,  contempts  against,  iy.  124. 

dignity,  i.  241. 

duties,  L  288. 

enemies,  adhering  to,  iy.  82. 

goyemment,  contempts  against,  iy.  128. 

grants,  ii.  846. 

money,  counterfeiting,  iy.  84. 

palaces,  contempts  against,  iy.  124. 

perfection,  i.  246. 

perpetuity,  i.  249. 

person,  contempts  against,  iy.  128. 


King,  his  pleasure,  how  understood,  iy.  121. 
power,  i.  250. 
prerogative,  i.  287. 

contempts  against,  iy.  122. 
felonies  against,  iy.  98. 
prerogatiye  in  debts,  judgments,  and  exe* 

cutions,  iii.  420. 
peyenue,  extraordinaxy,  i.  807. 

ordinary,  i.  281. 
royal  family,  i.  219,  225. 
seals,  ii.  846,  847,  iii.  47. 

counterfeiting,  iy.  88,  89. 
silyer,  ii.  350. 
soyereignty,  i.  241. 
title,  i.  190. 

contempts  against,  iy.  128. 
ubiquity,  i.  270. 
injuries  to  or  by,  iii.  254. 
leyying  war  against,  iy.  81. 
refusal  to  adyise  or  assist  him,  iy.  122. 
King's  bench,  court  of,  iii.  41,  iy.  265. 

justices  of,  killing  them,  iy.  84. 
Knight  bachelor,  i.  404. 
banneret,  i.  408. 
of  the  bath,  ib. 
garter,  ib. 

shire,  his  electors,  i.  172. 
to  be  returned  on  a  lord's  jury,  iii.  859. 
Knight's-fee,  i.  404,  410,  ii.  62. 
Knighthood,  1.  404,  ii.  69,  iy.  487 
Knight-seryice,  ii.  62. 

Labour,  foundation  of  property,  li.  6. 

hard,  iy.  870,  871.  877. 
Labourers,  1.  407,  426. 
Laches,  i.  247. 

of  infant,  1.  465. 
LsBsm  mtjy'estatis  crimen,  iv.  75,  89. 
LsBsione  fidei,  suit  pro,  iii.  52. 
Laity,  1.  896. 

Lancaster,  county  palatine  of,  i.  117. 
its  courts,  iii.  78. 

duchy  of,  its  courts,  ib. 
Lands,  ii.  16,  17. 

property  in,  ii.  7. 
Land-tax,  i.  808,  iv.  428. 
Lapse,  ii.  276,  iv.  107. 
Lapsed  legacy,  ii.  518. 
Larceny,  iv.  229. 

appeal  of,  iy.  814. 

compound,  iy.  289. 

from  the  house,  ib. 
person,  iv.  241. 

grand,  iv.  229. 

mixed,  iy.  289. 

only  of  things  personal,  iy.  282. 

petit,  iy.  229. 

simple,  ib. 
Lathes,  i.  117. 

Latitat,  writ  of,  iii.  286,  app.  18. 
Law,  i.  88. 

amendment  of,  statute  for,  iv.  441*. 

and  equity,  courts  of,  how  distinguished,  lu. 
429. 

canon,  i.  14,  19,  79,  82,  88. 

civil,  i.  80. 
and  canon,  authority  of,  i.  14,  79,  88,  It.  * 
421,  422. 
rejected  by  the  English  nobility,  i.  19. 

common,  i.  68,  67. 

divine  or  revealed,  i.  42. 
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Law,  divfne  or  rerealed,  offences  agaiosty  ir.  43. 

feodal,  ii.  44,  iv.  418. 

French,  iii.  817,  ir.  416,  428. 

Greek,  iii.  321. 

history  of,  iv.  407. 

Latin,  iii.  819,  iv.  428. 

martial,  i.  413,  ir.  486. 

merchant,  i.  273,  iT.  67. 

municipal,  i.  44. 

of  nations,  i.  43. 

offences  against,  iy.  66 
natnre,  i.  89. 
parliament,  i.  168. 

side  of  the  chancery,  iii.  47. 
exchequer,  iii.  46. 

statute,  i.  85. 

unwritten,  i.  63,  iv.  408. 

wager  of,  iii.  341,  iv.  414,  424 

written,  i.  86. 
Lawing  of  mastiffs,  iii.  71. 
Lay  corporations,  i.  470. 

investiture  of  bishops,  i.  878. 
Lazarets,  escaping  fVom,  iy.  162. 
Lead,  stealing,  iv.  283. 
Leading  interrogatories,  iii.  449. 
Leap-year,  ii.  141. 
Jjease,  ii.  817,  app.  2. 

and  release,  ii.  839,  app.  2. 

entry,  and  ouster,  rule  to  confess,  iii.  208, 
app.  9. 
Leet,  iv.  273,  411,  424. 
Legacies,  ii.  612. 

subtraction  of,  iii.  98.- 
Legal  estates  for  life,  ii.  124,  126,  129. 
Legatine  constitutions,  i.  82. 
Legislative  power,  i.  147. 
Legislature,  how  far  controllable,  i.  161. 
Legitimate  child,  i.  446. 
Lending,  ii.  454. 
Letter,  demanding  money,  &o.,  iy.  144. 

missive,  for  electing  a  bishop,  i.  879. 
in  chancery,  iii.  446. 

threatening,  iv.  187,  144. 
Letters-patent,  ii.  846. 
Levant  and  eouehantf  iii.  9,  289. 
Levari  faciatf  writ  of,  iii.  417. 
Levitical  degrees,  i.  435. 
Levying  money  without  consent  of  parliament, 
i.  140. 

war  against  the  king,  iv.  81. 
Lewdness,  iv.  64. 
Lex  manifettaf  iiL  844. 

talionitj  iv.  12. 
Libel,  immoral  or  illegal,  iv.  150. 

in  ecclesiastical  courts,  iii.  100. 

malicious,  iii.  125,  iv.  150. 
Ltberam  legem,  losing,  iii.  840,  404,  iy.  848. 
Liberties  or  franchises,  ii.  87. 
Liberty,  civil,  i.  6, 125. 

natujnal,  i.  125. 

of  the  press,  iv.  151. 

personal,^  i.  184. 
crimes'against,  iv.  218. 

personal,  injuries  to,  iii.  127. 

political,  i.  125. 
License  for  marriage,  i.  489. 

from  the  pope,  iv.  115. 

of  alienation,  ii  72. 
mortmain,  ii.  269. 

to  administer  oaths,  iii.  69. 

agree,  in  a  fine,  ii.  850,  app.  14. 
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Licensed  curate,  i.  894. 
Licensing  of  books,  iy.  162,  439. 
LiceiUia  CGneordandi,  ii.  860,  app.  14. 

loguendi,  iiL  299. 
Liege,  i.  867. 

Lieutenant,  lord,  L  412,  iv.  272. 
Life,  i.  129. 

annuities,  iL  461. 

crimes  against,  iv.  177. 

esttfte  for,  ii.  120,  app.  & 
Liffon,  i.  293,  iii.  106. 
Ligeance,  i.  866. 
Light,  iL  14. 

houses,  i.  264. 

presumption,  iii.  871. 
Limbs,  i.  180. 

Limitation  of  entries,  actions,  and  indictments 
iii.  178,  188,  192,  196,  250,  iv.  806,  808 
816,  851,  486. 
estate,  ii.  156. 

statutes  of,  iii.  806. 
limited  administration,  iL  606. 

fee,  ii.  109. 

property,  iL  891. 
Lineal  consanguinity,,  ii.  208. 

descent,  ii.  210. 
of  the  crown,  i.  198. 

warranty,  ii.  801. 
Linen,  stealing  from  place  of  manotactorey  It. 

23a 
Lip,  cutting  of,  iy.  207. 
Literary  property,  ii.  406. 
Litigious  church,  iii.  244,  246. 
Littleton,  i.  72,  78. 
Liturgy,  reviling  of,  iy.  60. 
Livery  in  chivalry,  iL  68. 
deed,  ii.  816. 
law,  ii.  816. 

of  seisin,  ii.  311,  app.  1. 
Loans,  compulsive,  i.  140,  iv.  436. 
Local  actions,  iii.  294. 
Locality  of  trial,  iii.  884,  iy.  808. 
Locks  on  rivers,  destroying,  iv.  144. 
Logic,  its  effects  upon  law  and  theology,  L  88^ 

ii.  68,  iv.  417. 
Lollardy,  iv.  47. 
London,  courts  of,  iii.  81. 

customs  of,  L  76,  76,  ii.  518. 

franchises  of,  not  forfeitable,  iii.  264,  iv.  424. 

mayor  and  aldermen  of,  their  certificate,  iiL 
834. 
Lord  and  vassal,  iL  63. 

feodal,  ib. 
Lords  committees  for  courts  of  justice,  iii  S8. 

house  of,  its  attendants,  i.  167 

may  kill  the  king's  deer,  ib. 

spiritual,  i.  155. 

temporal,  i.  157. 

triors,  iv.  269, 260,  440. 
Lotteries,  iv.  168. 

Lunatics,  L  804,  ii.  291,  iv.  24,  896. 
.  cognizance  of,  iii.  427. 

marriage  of,  i.  439. 
Luxury,  iv.  170. 

Madder-roots,  stealing  them,  iy.  288. 
Mad-houses,  i.  805. 
Magistrates,  i.  146. 

oppression  of,  iv.  141. 

subordinate,  i.  838. 

supreme,  L  146. 
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Magna  anisa  elegenda,  writ  de,  iii.  -351. 

carta,  i.  127,  iv.  423,  426. 
its  oonteats,  iv.  428,  424. 
Mainour,  lit  71,  iv.  807. 
Mainpernors,  iii.  128. 
Mainprise,  writ  of,  ib. 
Mfdntenance  of  bastards,  i.  458. 
children,  i.  447. 
parents,  i.  458. 
suits,  i.  429,  iy.  184. 
wife,  i.  442. 
Making  law,  iii.  848. 
Mala  in  se,  i.  54. 

prohibitOf  i.  57. 
Mal-adxninistration  of  goTemment,  iv.  121. 
Male  preferred  to  female  in  descents,  L  194,  ii. 
212. 

line  preferred  to  female,  1.  194. 

stock  preferred  to  female,  ii.  284. 
Malice  express,  iy.  199. 

implied,  iy.  200. 

prepense,  iy.  198,  206. 
Malioioos  mischief,  iy.  248. 

prosecution,  iiL  126. 
Malt-tax,  i.  818. 
Man,  island  of,  i.  106. 
Mandamut,  writ  of,  iii.  110,  264,  iy.  441. 
Mandates,  royal,  to  the  judges  in  priyate  causes, 

i.  142,  iy.  426. 
Manhood,  ii.  54. 
Manor,  ii.  90. 
Mansion-house,  iy.  224. 
Manslaughter,  iy.  191. 

conyiction  of,  iy.  app.  4. 
Man-stealing,  iy.  219. 

Manufacturers,  seducing  them  abroad,  iy.  160*# 
Manufactures,  encouragement  of,  iy.  428. 
Manumission  of  yilleins,  ii.  9t^,  847. 
Marchers,  lords,  i.  897. 
Marches,  ib. 
Mareschal,  lord,  iii.  88. 

his  court,  iii.  68. 
Marine  felonies,  how  clergyable,  iy.  874. 

triable,  iy.  269. 
Mariners,  wandering,  iy.  164. 
Marines,  i.  419. 
Maritagium,  ii.  70. 
Maritaret  ii.  71. 
Maritime  causes,  iii.  106. 

courts,  iii.  68. 

state,  i.  419. 
Mark,  subscribed  to  deeds,  ii.  805. 
Market,  i.  274,  iii.  218. 

clerk  of,  his  court,  iy.  275. 

oyert,  ii.  449. 

towns,  i.  115. 
Marque  and  reprisal,  i.  258. 
Marquisses,  i.  897. 
Marriage,  i.  488. 

clandestine  or  irregular,  L  489,  iy.  162. 

contract,  suit  for,  iii.  98. 

forcible,  iy.  208. 

in  chiyalry,  ii.  70,  iy.  418,  420,  421. 
socage,  ii.  88. 

licenses  and  registers,  forging  or  destroying, 
iy.  168,  248. 

of  royal  family,  i.  226*,  iy.  117. 

proof  of,  iii.  140. 

property  by,  ii.  488. 

settlement,  ii.  364. 
its  antiquity,  ii.  188. 


Marriage  settlement,  when  good,  i.  440. 
Marshal  of  the  king's  bench,  iii.  48. 
custody  of,  iiL  48,  285. 
host,  certificate  of,  iii.  888. 
Marshalsea,  court  of,  iii.  76,  iy.  276. 
Martial,  courts,  i.  416. 

law,  i.  413,  iy.  486. 
Mass-books,  iy.  115. 
Master  and  servant,  i.  428. 

in  chancery,  iiL  442. 

injuries  to,  iii.  142. 

of  the  rolls,  iii.  442. 
his  judicial  authority,  iiL  450. 
Materia  prima,  iii.  822. 
MaUma  matemia,  ii.  286. 
Matrimonial  causes,  iii.  92. 
Matrons,  jury  of,  iiL  862,  iv.  895. 
Maxims,  i.  68. 
Mayhem,  i.  180,  iii.  121,  iy.  205. 

appeal  of,  iy.  814. 

inspection  of,  iii.  882. 
Mayors,  iy.  418. 
Measures,  L  274,  iy.  275,  424. 

false,  iy.  159. 
Mediate  states  of  the  empire,  ii.  60. 
MedietaU,  jury  de,  iii.  860,  iy.  128,  166,  27^ 

852. 
Mediterranean  passes,  counterfeiting  of,  iy.  248 
Members  of  parliament,  L  158. 
Memory,  time  of,  ii.  81. 
Menaces,  iii.  120. 
Menial  servants,  L  425. 
Mensa  et  thoro,  divorce  a,  i.  440,  iii.  94. 
Mereen-lage,  L  65,  iy.  412. 
Merchants,  custom  of,  i.  75. 

foreign,  i.  260,  iv  424. 
Mercheta,  ii.  83. 
Mere  right^  ii.  197. 

not  assignable,  ii.  290. 
Merger,  ii,  178. 
Mesne  lords,  ii.  59. 

process,  iii.  279,  415. 

profits,  action  of  trespass  for,  iii.  205. 

writ  of,  iiL  284. 
Metaphysics,'  their  effects  upon  law  and  theoiogy 

ii.  58,  iy.  417. 
Miehel-gemote,  i.  147. 
Michet'synoth,  ib. 

Middlesex,  bill  of,  iii.  285,  app.  18. 
Migration,  ii.  7. 
Military  causes,  iii.  108. 

courts,  iii.  68. 

feuds,  iL  57. 

offences,  i.  416,  iv.  102. 

power  of  the  crown,  i.  262. 

state,  i.  408. 

tenures,  i.  287. 

testament,  L  418. 
Militia,  L  410,  412,  418. 
Mines,  L  295. 

destroying  thdr  works,  iv.  246. 

stealing  ore  out  of,  iv.  284. 
Minority,  none  in  the  king,  L  248. 
Minors  not  to  sit  in  parliament,  1.  162. 
Minstrels,  ii.  96. 

Misadventure,  homicide  by,  iv.  182. 
Mischief,  malicious,  iv.  248. 
Misdemeanour,  iv.  1,  5. 
Mise,  iii.  805,  app.  5. 
Misfortune,  iv.  26. 
Misnomer,  iii.  802,  iv.  884. 
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Mispleading,  when  oared  by  verdict,  iii.  894. 
Misprision,  iv.  119. 

of  felony,  iv.  121. 
treason,  iv.  120. 
Mistake,  iv.  27. 
.  Misuser,  ii.  158. 
Mitier  U  droit,  ii.  825. 

restate,  ii.  824. 
Mittimus,  iv.  800. 
Mixed  actions,  iii.  118. 

larceny,  iv.  239. 

tithes,  ii.  24. 
Modus  dedmandif  ii.  29. 
JVoerdb,  iv.  194. 

MoUiter  manw  impotvU,  iii.  121. 
Monarchy,  i.  49. 
Money,  i.  276. 

bills,  i.  169,  184. 

counterfeiting,  iv.  84,  88. 

expended  for  another,  action  for,  iii.  168. 

received  to  another's  use,  action  for,  ib. 
Monk,  i.  182. 
Monopolies,  iv.  160,  486. 

stay  of  suits  therein,  iv.  116. 
Monsters,  ii.  246. 
Monstrans  de  droit,  iii.  256. 
Month,  ii.  141. 
Monuments,  ii.  428. 
Mort  d^ ancestor,  assize  of,  iii.  185. 
Mortgage,  ii.  157,  iii.  485. 

how  considered  in  equity,  iii.  435. 
Mortmain,  i.  479,  ii.  268,  iv.  108,  424,  426,  441. 
Mortuaries,  ii.  425. 
Mortuo  vadio,  estate  in,  ii.  157. 
Mother-church,  i.  118. 
Motion  In  court,  iii.  804. 
Movables,  ii.  884. 

property  in,  ii.  5. 
Mount,  or  bank,  i.  828. 
Mountebanks,  iv.  167. 
Mulier  ptUsnl,  ii.  248. 
Multiplicity  of  laws,  its  original,  iii.  825. 
Municipal  law,  i.  44. 
Murder,  iv.  194. 

by  perjury,  iv.  188,  196. 

conviction  of,  iv.  app.  1. 

indictment  of,  iv.  app.  2. 

when  pardonable,  iv.  194,  400. 
Murdrum,  iii.  891,  iv.  195. 
Muta  canum,  ii.  427. 
Mute,  stancUng,  iv.  824. 
aidvising  it,  iv.  126. 
Mutilation,  i.  180,  iu.  121,  iv.  207. 

punishment  by,  iv.  877. 
Mutiny-act,  i.  415. 
Mutual  debts,  iii.  805. 

Namium  vetitum,  vel  repetitum,  iii.  149. 
National  debt,  i.  828,  iv.  441.' 
Nations,  law  of,  i.  48,  iv.  66. 
Nativi,  ii.  98. 
Natural  liberty,  i.  126. 

life,  i.  182,  ii.  121. 

persons,  i.  128. 
Natural-bom  subjects,  i.  866,  871. 
Naturalization,  i.  874,  ii.  250. 
Nature,  crime  against,  iv.  215. 

guardian  by,  i.  461. 

law  of,  i.  89. 
Navigation-acts,  i.  419,  iv.  489. 
Navigations,  destroying,  iv.  248. 
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Navigations,  hard  labour  for  the  benefit  of,  iv. 

871. 
Navy,  articles  of,  i.  420*. 
Ne  admittas,  writ  of,  iii.  248. 

exeat  regnum,  i.  137,  266,  iv.  122. 

iT\fuste  vexes,  writ  of,  iii.  234. 
Necessity,  iy.  27. 

homicide  by,  iv.  178. 
Negative  in  corporations,  i.  478. 

of  the  king,  i.  154. 
Neglect  of  duty,  action  for,  iii.  165, 
Negligence  of  officers,  iv.  140. 
Negligent  escape,  iii.  415,  iv.  129. 
Negro,  i.  127,  425,  u.  402. 
Neife,  ii.  94. 
Nembda,  iii.  849. 
New  assignment,  iii.  811. 

trial,  iii.  387,  iv.  861,  488. 
News,  false,  iv.  149. 
Next  of  kin,  ii.  224. 
Nimt  culpable,  plea  of,  iv.  889. 
Night,  in  burglary,  what,  iv.  224. 
Night-walkers,  iv.  292. 
Niha  dicit,  judgment  by,  iii.  296,  897. 

return  of,  to  writs,  iii.  282,  app.  14. 
Nihil  debet,  plea  of,  iii.  805. 
Nisi  prius,  courts  of,  iii.  58. 
justices  of,  iii.  60,  iv.  265. 
trial  at,  iii.  854,  iv.  851. 
writ  of,  iii.  854,  app.  10. 
Nobility,  L  896. 

its  uses,  i.  157. 
Nocturnal  crimes,  how  prevented  or  resisted,  iv. 

180. 
Non  assumpsit,  iii.  805. 

infra  sex  armos,  iii.  808. 

compos  mentis,  i.  804,  ii.  291,  497,  iv.  24,  896 

cut,  iv.  839. 
.  eulpabilis,  plea  of,  iii.  806,  iv.  889. 

decimando,  prescription  de,  ii.  81. 

est  factum,  plea  of,  iii.  805. 

inventus,  return  of,  iii.  288,  app.  14,  15, 18. 

obstante,  i.  842,  ii.  278,  iv.  401. 

prosequitur,  iii.  296. 

sum  informatus,  judgment  by,  iii.  897. 
Non-claim  in  fines,  ii.  854. 

of  infants,  i.  465. 
Non-conformity,  iv.  51,  482. 
Non-juror,  iv.  124. 

Non-payment  of  ecclesiastical  dues,  iiL  89. 
Non-residence,  ii.  822. 
Nonsuit,  iii.  296,  816,  876,  app.  5. 

judgment  as  in  case  of,  iii.  857. 
Non  user,  ii.  158. 

Northern  borders,  rapine  on,  iv.  244. 
Northumberland,  theft  in,  iv.  288. 
Norman  conquest,  i.  199,  iv.  414,  416. 

Norman  isles,  i.  107. 
Nose,  cutting  off  or  slitting,  iv.  207,  247,  877. 
Not  guilty,  plea  of,  iii.  805,  app.  10,  iv.  388, 

app.  8. 
Note  of  a  fine,  ii.  851,  app.  16. 

hand,  ii.  467. 
Notice  in  ejectment,  iii.  208,  app.  8. 

of  trial,  iii.  867. 
Novel  disseisin,  assize  of,  iii.  187. 
Novels,  in  the  civil  law,  i.  81. 
Nudum  pactum,  ii.  446. 
Nid  disseisin,  plea  of,  iii.  806,  ii.  app.  18. 

tiel  record,  iii.  881. 

tort,  plea  of,  iii.  806. 
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Nuncupatire  wills,  ii.  500. 
Nurture,  guardian  for,  i.  461. 
Nuisance,  abatement  of,  iii.  6. 

assize  of,  iii.  221. 

common,  iv.  166. 

private,  iii.  216. 

Oath  ex  officio^  iii.  101,  447. 

of  the  party,  iii.  881,  487. 
Oaths  to  the  government,  refusal  or  negleot  to 
take  them,  i..  868,  iv.  116,  128. 

voluntary  and  extra-judicial,  iv.  187. 
Obedience  to  parents,  i.  452. 
Objects  of  the  laws  of  England,  i.  121. 
Obligation  of  human  laws,  i.  57. 

or  bond,  ii.  840,  app.  18,  iii.  app.  19. 
Obstructing  of  process,  iv.  129. 
Occupancy,  ii.  8,  8,  258,  400. 
Odhal  right,  ii.  45. 
Odio  et  aliay  writ  de,  iii.  128. 
CEconomy,  public,  offences  against,  iv.  162. 
Office  found,  iii.  259. 

inquest  of,  iii.  258. 
Officers,  arrest  by,  iv.  292. 

killing  them  in  executing  their  office,  iv.  200. 

of  courts,  their  certificates,  iii.  886. 

refusal  to  admit,  iii.  264. 

removal  of,  ib. 
Offices,  i.  272,  ii.  36. 

and  pensions,  duty  on,  i.  827. 
Officio,  oath  ex,  iii.  101,  447. 
Oleron,  laws  of,  i.  419,  iv.  428. 
Opening  counsel,  iii.  366. 
Oppression  of  crown,  how  remedied,  L  244. 

magistrates,  iv.  141. 
Option  of  the  archbishop,  i.  881. 
Optional  writs,  iii.  274. 
Orchards,  robbing  of,  iv.  238. 
Ordeal,  trial  by,  iv.  842,  414,  425. 
Order  of  sessions,  iv.  272. 
Orders,  holy,  i.  888. 

Original  contract  of  king  and  people,  i.  211,  288. 
society,  i.  47. 

conveyances,  ii.  810. 

of  a  deed,  ii.  296. 

process,  iii.  270. 

writ,  iii,  272,  app.  7,  18. 
Orphanage,  ii.  519. 
Ostium  eecUaia,  dower  ad,  ii.  182. 
Overseers  of  the  poor,  i.  859. 
Overt  act  of  treason,  iv.  79,  86,  857. 

market,  ii.  449. 

pound,  iii.  12. 
Ouster  of  chattels  real,  iii.  198. 

freehold,  iii.  167. 
OtuttrUmain,  ii.  68. 

OutUwry,  i.  142,  iii.  284,  app.  16,  iv.  819. 
Owling,  iv.  154. 
Oyer,  iii.  299,  app.  22. 

and  terminer,  commission  of,  iv.  269,  app.  1. 
justices  of,  killing  them,  iv.  14. 
Oyez,  iv.  840. 

Pains  and  penalties,  act  to  inflict,  iv.  259. 
Pait,  matter  in,  ii.  294. 

trial  per,  iii.  849,  iv.  849. 
Palace  court,  iii.  76. 
Palatine  counties,  i.  117,  iv.  481. 

their  courts,  iii.  78. 
Pandects,  i.  81. 

discovered,  L  17,  81. 


Panel  of  jurors,  iii.  853,  iv.  302,  350. 
Papal  encroachments,  iv.  104. 

process,  obedience  to,  iv.  115. 
Paper  book,  iii.  317,  407. 

credit,  i.  830,  ii.  466,  iv.  441. 
Papirian  code,  i.  81. 
Papists,  children  of,  i.  449,  451. 

incapacities  of,  ii.  257,  298. 

laws  against,  iv.  55,  87,  '482. 
Paramount,  lord,  ii.  59»  91. 
Paraphernalia,  ii.  485. 
P&ravail,  tenant,  ii.  60. 
Parcels  in  a  conveyance,  ii.  app.  1,  2,  4. 
Parceners,  ii.  187. 
Parco  fracto,  writ  de,  iii.  146, 
Pardon,  iv.  316,  837,  876,  896. 

for  discovering  accomplices  or  receivers,  iv. 
381. 

not  pleadable  to  impeachment,  i.  836,  iv.  261| 
399,  440. 
Pardoning,  prerogative  of,  i.  269,  iv.  897. 
Parent  and  child,  i.  446. 

injuries  to,  iii.  140. 
Parental  power,  i.  452. 

Parents,  &c.,  their  consent  to  marriage,  i.  437. 
Pares  curtis,  ii.  54. 

trial  per,  iii.  850. 
Parish,  i.  112. 
Parish-clerk,  i.  895. 
Park,  U.  88,  416. 
Parliament,  i.  141,  147,  iv.  412,  425,  428  440. 

court  of  the  lung  in,  iv.  269,  263. 

disuse  of,  iv.  437. 

of  France,  i.  147. 

power  of,  i.  160. 

rolls,  1.  182. 

summons  of,  i.  150. 
Parliamentum  indoekim,  i.  177. 
Parol  conveyances,  ii.  297. 

demur  of,  iii.  800. 

evidence,  iii.  869. 

or  pleadings,  iii.  298. 
Parricide,  iv.  202. 
Parson,  i.  884. 

imparsonee,  i.  891. 
Particular  estate,  ii.  165. 

tenants,  alienation  by,  ii.  274. 
I*arties  to  a  deed,  ii.  298,  app.  2,  8. 

fine,  ii.  855. 
Partition,  ii.  189. 

deed  of,  ii.  828. 

writ  of,  ii.  189,  iii.  802. 
Partnership,  cognizable  in  equity,  iii.  487. 
Passpoirts,  i.  259. 

violation  of,  iv.  68. 
Pasture,  common  of,  ii.  88. 
Patents,  ii.  846. 

for  new  inventions,  iv.  159*. 

of  peerage,  i.  400. 
precedence,  iii.  28. 
Patent-rolls,  ii.  846. 

writs,  ib. 
Patema  patemia,  ii.  286. 
Patriam,  trial  per,  iii.  849,  iv.  849. 
Patronage,  ii.  21. 

disturbance  of,  iii.  242. 
Pauper-causes,  iii.  400. 
Pawns,  ii.  452. 
Payment  of  deceased's  debts,  ii.  511. 

money  into  court,  iii.  804. 
Peace  and  war,  right  of  making,  i.  j257. 
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Peftce,  breach  of,  it.  142. 

clerk  of,  iv.  272. 

commission  of,  1.  351,  iv.  270. 

conservation  of,  i.  849. 

justices  of,  i.  849,  i?.  271,  281,  290,  292,  428. 
conviction  by,  iv.  281. 

offences  against,  iv.  142. 

secarity  for,  iv.  251,  254. 

the  king's,  i.  118,  268,  860. 
Peadattu,  iv.  122. 
Peculiars,  court  of,  iii.  65. 
Pecuniary  causes,  in  ecclesiastical  courts,  iii.  88. 

legacies,  ii.  512. 
Peerage,  benefit  of,  in  offences,  iv.  867. 
Peeresses,  i.  401. 
Peers,  great  council  of,  i.  227,  228. 

hereditary  counsellors  of  the  crown,  i.  227. 

house  of,  i.  155,  iii.  57. 

pedigrees  of,  iii.  106. 

privileges  of,  i.  401,  iii.  859,  iv.  258,  273,  867. 

protests  of,  i.  168. 

proxies  of,  ib. 

trial  by,  i.  401,  iv.  260,  848. 
Peine  forte  et  durey  iv.  826. 
Penal  statutes,  i.  88,  iv.  429. 
Penalty  of  a  bond,  iii:  484. 
Penance,  commutation  of,  iv.  106,  217,  276. 

for  standing  mute,  iv.  825. 

in  ecclesiastical  courts,  iv.  106,  275,  868. 
Pendente  lite,  administration,  ii.  503. 
Penitentiary  houses,  iv.  871. 
Pension,  ecclesiastical,  i.  288,  ii.  40. 

from  the  crown,  i.  176. 
duty  on,  i.  827. 

from  foreign  princes,  iv.  122. 
Pensioners  excluded  firom  the  house  of  com- 
mons, i.  176. 
People,  i.  366. 
Per  et  cuif  writ  of  entry  in,  iii.  181. 

my  et  per  tout,  seisin,  ii.  182. 

quod,  iii.  124. 

writ  of  entry  in,  iii.  181. 
Peremptory  challenge,  iv.  853,  896. 

mandamuSf  iii.  Ill,  265. 

writ,  iii.  274. 
Perfection  of  the  king,  i.  246. 
Perjury,  iv.  187. 

in  capital  cases,  iv.  188,  196. 
Permissive  waste,  ii.  281. 
Pernancy  of  profits,  ii.  168. 
Perpetual  curate,  i.  894. 

Perpetuating  the  testimony  of  witnesses,  iii.  450. 
Perpetuity  of  the  king,  i.  249. 
Persecution,  religious,  iv.  46,  428,  482. 
Person,  injuries  to,  iii.  119. 

larceny  from,  iv.  241. 

offences  against,  iv.  177. 
Personal  actions,  iii.  117. 

where  they  die  witii  the  person,  iii  802. 

assets,  ii.  510. 

chattels,  ii.  387. 

security,  i.  129. 

things,  ii.  884. 

tithes,  ii.  24. 
Personating  others  in  courts,  &o.,  iv.  128. 

proprietors  of  stock,  iv.  248. 
Persons  artificial,  i.  123,  467. 
•    natural,  i.  123. 

rights  of,  i.  122. 
Peter-pence,  iv.  107. 
Petition  of  appeal,  iii.  454. 
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Petition  of  bankruptcy,  ii.  480. 

right,  i.  128,  iii.  256,  iv.-437. 
Petitioning,  right  of,  i.  148,  iv.  147. 

tumultuous,  ib. 
Petty-bag  office,  iii.  49. 

constables,  i.  855. 

jury,  iii.  851. 

larceny,  iv.  229. 

seijeanty,  ii.  81. 

session,  iv.  272. 

treason,  iv.  75,  208. 
Pews,  ii.  429. 

Physicians,  Ac.,  iit  122,  iv.  197. 
Piepoudre^  court  o(  iii.  82.  * 
Piffniu,  ii.  159. 
Pillory,  iv.  377. 
Piracy,  iv.  71. 

Piscary,  common  of,  ii.  84,  40. 
Placemen  excluded  from  the  house  of  conunons, 

i.  176,  iv.  440. 
Plagiarii,  iv.  219. 

Plague,  irregularity  during,  iy.  161. 
Plaint,  iii.  273. 
Plaintiff,  iii.  25. 
Plantations,  i.  108. 

destroying  of,  iv.  245. 
Plants^  destroying  of,  iv.  246. 

stealing  of,  iv.  238. 
Plea,  at  law,  ii.  app.  18,  iii.  801,  app.  10,  22. 

in  bar  of  execution,  iv.  896,  app.  5. 
equity,  iii.  446. 

to  indictment,  iv.  832,  app.  8. 
Pleadings,  iii.  293,  iv.  427. 
Pleas  of  the  crown,  iii.  40,  iv.  2,  424. 
Pleasure  of  the  king,  how  understood,  iv.  1^. 
PlebUeUoj  i.  80. 
Pledge,  U.  462. 

estates  in,  ii.  157. 
Pledges  of  appearance,  iii.  280,  app.  7,  18 
battel,  iii.  app.  4. 

prosecution,  ii.  app.  14,  17,  iii.  274,  «g>j>.  1« 
8,  7,  8,  18. 
Pleffii  de  proiequtndo  in  replevin,  iii  147. 

retomo  habendo,  iii.  147. 
Plena  probaiiOy  iii.  370. 
Plenarty,  ui.  243. 
Plenum  dominium^  ii.  312. 
Plough-bote,  ii.  85. 
Pluriea  habeas  corpus,  iii.  135. 

writ,  iii.  283,  app.  16,  iv.  819. 
Pocket-sheriffs,  i.  842. 
Poisoning,  iv.  196. 
Police,  offences  against,  iv.  162. 
Policies  of  insurance,  ii.  458,  iv.  441. 

court  of,  iii  74. 
Political  liberty,  i.  125. 
Poll,  deed,  ii.  296. 
Polls,  challenge  to,  iii.  861,  iv.  852. 
Polygamy,  i  436,  iv.  168. 
Pone,  writ  of,  iU.  84,  37,  195,  280,  app.  2,  IS. 
Poor,  i  359. 

Poor-laws,  i.  181,  359,  iv.  432. 
Poor-settlements,  i.  862. 
Pope,  his  authority,  how  demolished,  iv.  104. 
421,  428,  430. 
encroachments,. iv.  104,  419,  425. 
jurisdiction,  defending  it,  iv.  87,  115. 

reconciliation  to,  iv.  87. 
Popery,  iv.  55. 
Popish  books,  importing  or  selling,  iv.  115. 

priest,  iv.  57,  87,  116. 
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Popish  recusants,  W.  66j  124. 

Beminaries,  education  in,  i.  451,  iy«  56, 115. 
maintaining,  iy.  115. 
Popular  actions,  ii.  487,  iii.  161. 
Portions,  metliod  of  raising,  ii.  app.  7. 
Port-reeve,  iy.  418. 
Ports  and  havens,  i.  264. 
Positive  proof,  iii.  871. 
"^oste  eomitatu8f  i.  843. 

neglecting  to  join,  iv.  122. 
Postessio  fratrisj  ii.  227. 
Possession,  actual  right  of,  iii.  180. 

apparent  right  of,  iii.  177,  179. 

estates  in,  ii.  168. 

naked,  ii.  195,  iii.  177, 

property  in,  ii.  889. 

right  of,  ii.  196. 

writ  of,  iii.  202,  412,  app.  12. 
Possessory  action,  ii.  198,  iii.  180. 
Possibilities  not  assignable,  ii.  290 
Pottf  writ  of  entry  in,  iii.  182. 
Post-disseisin,  writ  of,  iii.  188. 
PotUa,  iii.  886,  app.  11. 
Post-fine,  ii.  850. 

Posthumous  children,  i.  130,  ii.  169 
Post^letters,  stealing,  iv.  239. 
Post^man  in  the  exchequer,  iii.  28. 
Post-ofifice,  i.  321. 

misbehaviour  of  its  officers,  iv.  234. 
Pound,  iiL  12. 
Poundage,  i.  816,  iv.  487. 
Pound-breach,  .iii.  146. 
Pow-dike,  cutting,  iv.  243. 
Power  of  the  crown,  i  250. 

parent,  i.  452. 
Poyning*8  law,  i.  102,  108. 
Prsecipe,  writ  of,  iii.  274. 

in  eapitCf  writ  of,  iii.  195. 

common  recoveries,  ii.  358,  app.  17. 
fines,  ii.  850,  app.  14. 

tenant  to,  iii.  182. 
Prumunire,  iv.  108,  428. 
PrBBtor*s  edicts,  i.  80. 
Pre-audience,  iii.  28. 
Prebendary,  i.  883. 
Precedence,  i.  226,  272,  iii.  106. 

of  royal  family,  1.  226. 

patent  of,  iii.  28. 

table  of,  i.  405. 
Precedent  conditions,  ii.  154. 
-  Precept  of  election  to  parliament,  i.  178. 
Pre-contract,  i.  434. 
Predial  tithes,  ii.  24. 
Pre-emption,  i.  287,  iv.  116,  424,  439. 
Pregnancy,  plea  of,  iv.  394. 

trial  of,  i.  456,  iv.  895. 
Premier  serjeant,  iii,  28. 
Premises  of  a  deed,  ii.  298,  app.  1,  2,  8. 
Prerogative,  i.  141,  237,  262,  iv.  431,  432. 

causes  of  its  increase  and  decline,  iv.  433. 

comparative  review  of,  i.  836,  iv.  440. 

contempts  against,  iv.  122. 

copyrights,  ii.  410. 

court,  ii.  509,  iii.  65. 

felonies  against,  iv.  98. 

property  by,  ii.  408. 
Prescription,  ii.  2C8. 

corporations  by,  i.  473. 

time  of,  ii.  81. 
Presentation  to  benefices,  i.  388,  ii.  23. 
Presentative  advowsons,  ii.  22. 


Presentment  of  copyhold  surrenders,  ii.  869. 

offences,  iv.  801. 
President  of  the  council,  i.  280. 
Press,  liberty  of,  iv.  151. 
Pressing  of  seamen,  i.  420. 

to  death,  iv.  828. 
Presumptions,  iii.  871. 
Presumptive  evidence  of  felony,  iv.  358. 

heir,  ii.  208. 
Pretended  titles,  selling  or  buying,  iv.  136. 
Pretender  and  his  sons,  treasons  relating  to,  \i, 

91. 
Prevention  of  crimes,  iv.  251. 

homicide  for,  iv.  180. 
Price,  ii.  446,  454. 
Priest,  i.  888. 
Primm  preces^  i.  881. 
Primary  conveyances^  ii.  809. 
Primer  fim^  ii.  850. 

««m,  ii.  66,  87,  iv.  418. 
Primogeniture,  i.  194,  ii.  214  iv.  421. 
Prince  of  Wales,  i.  225. 
Princes  of  the  blood  royal,  i.  226. 
Princess  of  Wales,  violating  her,  i.  225,  iv.  81. 

royal,  i.  225. 
violating  her,  i.  225,  iv.  81. 
Principal  and  accessory,  iv.  84. 

challenge,  Ui.  868. 
Prior,  i.  156. 
Priority  of  debts,  ii.  611. 
Prisage,  i.  315. 
Prison,  breach  of,  iv.  180. 
Pnt,  iv.  889. 
Private  act  of  parliament,  i.  86,  ii.  844. 

nuisance,  iii.  216.  ' 

persons,  arrest  by,  iv.  298. 

wrongs,  iii.  2. 
Privately  stealing  from  the  person,  iv.  ^41. 
Privies  to  a  fine,  ii.  855. 
Privilege,  i.  272. 

bill  of,  ui.  289. 

from  arrests,  ib. 

of  parliament,  i.  168. 

writ  of,  i.  165. 
Privileged  places,  iv.  129. 

viUenage,  ii.  98. 
PrimUgiay  i.  46. 
Privilegium  cleriealef  iv.  865. 

pxoperty  propter^  ii.  894. 
Privy  council,  i.  229. 

counsellor,  killing  or  attempt  to  kill,  i   192; 
iv.  100. 

purse,  i.  884. 

seal,  ii.  847. 

signet,  ib. 
forging  them,  iv.  89. 

tithes,  i.  887. 

verdict,  iii.  877,  iv.  860. 
Prize  causes,  iii.  108. 

commission  of,  iii.  69. 
Probable  presumption,  iii.  871. 
Probate  of  will,  ii.  508. 
Procedendo,  writ  of,  i.  853,  iii.  109. 
Process,  civil,  iii.  279,  app.  13. 

criminal,  iv.  818. 

obstructing  its  execution,  iv.  129. 
Proehein  amy,  i.  464. 
Proclamations  by  the  king,  i.  270,  iv.  481 

of  a  fine,  ii.  352,  app.  16. 
estrays,  i.  298. 

on  attachment  in  chancery,  iii.  444. 
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Proclamations  on  exigent,  iii.  284,  app.  16,  iv, 
319. 
the  riot-act,  iv.  148. 
writ  of,  iii.  284,  app.  16. 
Proctor,  iii.  25. 
Procuration-money,  iy.  158. 
Prodigals,  i.  806. 
Profaneness,  iv.  59. 
Profert  in  curiae  iii.  app.  22. 
Profession,  religious,  i.  132. 
Professor  of  the  laws,  his  duty,  i.  85. 
Profits  of  courts,  i.  289. 
Progress,  royal,  iv.  411. 
Prohibition,  declaration  in,  iii.  118. 

writ  of,  iii.  112. 
Promises,  iii.  158. 
Promissory-note,  ii.  467. 
Promulgation  of  laws,  i.  45. 
Proofs,  iii.  867. 

in  ecclesiastical  courts,  iii.  100. 
Proper  feuds,  ii.  58. 
Property,  i.  188,  u.  1,  2. 

crimes  against,  iv.  229. 

iiguries'  to  personal,  iii.  144. 
real,  iii.  167. 

right  of,  ii.  197,  iii.  190. 
Prophecies,  pretended,  iv.  149. 
Proprietary  goyemments  in  America,  i.  109. 
Proprietate  probanda^  writ  <fe,  iii.  148. 
Prorogation  of  parliament,  i.  187. 
Prosecution  by  the  king,  i.  268. 

expenses  of,  It.  862. 

malicious,  iii.  126. 

of  offenders,  iv.  801. 
Protection  of  children,  i.  450. 
of  embassadors,  i.  258. 

writ  of,  iii.  289. 
Protector,  i.  248. 
.  Protest  of  bills  and  notes,  ii.  469. 

lords  in  parliament,  i.  168. 
Protestant  dissenters,  iy.  53. 

succession,  1.  216,  217. 
treason  against,  iy.  91. 
Protestation,  iii.  811,  app.  28. 
Proyince,  i.  112. 
Proyincial  constitutions,  i.  82. 

goyernments  in  America,  i.  109. 
Preying  wiU  in  chancery,  iiL  450. 
Proyisions,  papal,  i.  60,  iy.  107. 

selling  unwholesome,  iy.  162. 
Proviso,  trial  by,  iii.  857. 
Proyisors,  statutes  against,  iy.  110,  &c. 
Proxies  in  the  house  of  lords,  i.  168. 
Puberty,  age  of,  iy.  22. 
Public  act  of  parliament,  i.  85. 

▼erdict,  iii.  377,  iy.  860. 

wrongs,  iy.  1. 
Publication  of  depositions,  iii.  450. 
PueriHa,  iy.  22. 

Puis  darrein  contintianeef  plea,  iii.  316. 
Pidsn^  barons  of  the  exchequer,  iii.  45. 

justices,  iii.  41. 
Pulling  down  churches,  houses,  &o.,  iv.  148. 
Pulsation,  iii.  120. 
Punishment,  iy.  7. 

capital,  iy.  9,  18,  286»  441. 

certainty  of,  iy.  877. 

end  of,  iy.  11,  252. 

infliction  of,  iy.  258. 

measure  of,  iv.  12. 

;>ower  of,  iy.  7. 
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Punishment,  severity  of,  iv.  16. 
Pur  outer  vie^  tenant  .to,  ii.  120. 
Purchase,  i.  215,  ii.  241. 

of  writs,  iii.  278. 
Purchaser,  first,  ii.  220. 
Pure  villenage,  ii.  90. 
Pwgaiio  vulgaris^  iv.  842. 
Purgation,  canonical,  ilL  842  iv.  868. 

oath  of,  iii.  100,  447. 
Purpresture,  iv.  167. 
Pursuit  of  remedies,  iii.  270. 
Purveyance,  i.  287,  iv.  116,  424,  439. 
Putting  in  fear,  iv.  242. 

Quadruplicatio,  iii.  310. 
Qualification  for  killing  game,  ii.  417,  iv.  175. 
of  electors  to  parliament,  L  170. 
jurors,  iii.  362. 
justices  of  the  peace,  i.  852. 
members  of  parliament,  i.  175. 
Qualified  fees,  ii.  109. 

property,  ii.  891. 
Quantum  meruit^  iii.  168. 

valebat,  ib. 
Qiutre  clausum  fregiif  iii.  281. 
ejecit  infra  ierminum,  writ  of,  ill  207 
intpedity  iii.  246. 
ineuTnlyravity  iii.  248. 
non  admisity  writ  of,  iiL  250. 
Quarantine,  iL  185. 

irregularity  in,  iy.  161. 
Quarrelling  in  church  or  churchyard,  iy.  146. 
Quartering  of  soldiers,  i.  414,  415. 

traitors,  iv.  92,  876. 
Quarter-sessions,  court  of,  iv.  271. 
Quarto  die  post,  iii.  278. 
Quashing,  iii.  808,  iv.  820. 
Quays,  1.  264. 
Que  estate,  ii.  264. 
Queen,  i.  219. 
Anne's  bounty,  i.  285. 
compassing  or  imagining  her  death,  i.  228,  iy 

76. 
consort,  i.  219. 
dowager,  i.  ^4. 
gold,  i.  221. 
her  attorney  and  solicitor,  i.  220,  iiL  28. 

revenufv  L  221,  222. 
regnant,  L  219. 

her  husband,  L  224. 
violating  her,  L  224,  iy.  81. 
Question,  or  torture,  iv.  825. 
Qui  tarn  actions,  iiL  162,  iv.  808. 
Quia  dominus  remisit  curiam,  writ  of  right,  iii 
195. 
emptores,  statute  of,  ii.  91,  iv.  426. 
Quick  with  ohUd,  iv.  895. 
Quiet  eigoyment,  covenant  for,  ii.  app.  10. 
Quinto  exaetus,  iii.  288,  app.  16,  iy.  819. 
Quit-claim,  ii.  app.  15. 

rents,  ii.  42. 
Quo  mintu,  writ  of,  iii.  46,  286,  app.  19. 
warranto,  information  in  nature  of,  L  485,  iiL 
268,  iv.  812,  441. 
writ  of,  iii.  262. 
Quod  ei  deforeiat,  writ  of,  iiL  198. 
permittatj  writ  of,  iii.  240. 
prostemere,  writ  of,  iii.  221. 
Quorum  clause,  in  commissions,  1.  851. 

Rack,  iv.  825. 
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Raok-rent,  ii.  48. 
Bank,  modus,  ii.  80. 
Ransom,  iv.  880. 
Rape,  appeal  of,  iv.  814. 

in  counties,  i.  117. 

of  women,  iv.  210. 
Sapina,  iv.  241. 
Rasnre  in  a  deed,  ii.  808. 
RationabUi  parte  bonorum,  writ  de^  ii.  492,  616. 

writ  of  right  de,  iii.  194. 
Eationabilit  dot,  ii.  134. 
Rayishment  of  children,  iii.  141. 
ward,  ib. 
wife,  iii.  189. 
Reading  of  deeds,  ii.  804. 

on  claim  of  clergy,  ir.  867,  441. 
Real  actions,  iii.  117. 

assets,  ii.  244,  802. 

chattels,  ii.  886. 

composition  for  tithes,  ii.  28. 

things,  ii.  16. 
Reason  of  the  law,  i.  70. 
Reasonable  part,  ii.  492,  616,  iv.  408,  424. 
Reassurance,  ii.  460. 
Rebellion,  commission  of,  iii.  444. 
Rebutter,  iii.  810. 
Recall  of  subjects  from  abroad,  i.  266,  iy.  122, 

160*. 
Recaption,  iii.  4,  iy.  863. 

writ  of,  iii.  161. 
Receiying  stolen  goods,  iy.  182. 
Recitals  in  a  deed,  ii.  298,  app.  4. 
Reclaimed  animals,  ii.  391. 
Recognizance,  ii.  841. 

for  the  peace  or  good  behayiour,  iy.  262. 

in  nature  of  statute  staple,  ii.  160,  842,  iy. 
481. 

of  fine,  ii.  app.  15,  16. 
Recompense  in  yalne,  ii.  369. 
Reconciliation  to  the  pope,  &c.,  iy.  87. 
Record,  i.  69,  iii.  24,  iy.  426. 

assurance  by,  ii.  844. 

court  of,  iii.  24. 

debt  of,  ii.  466. 

embezzling  of,  iy.  128. 

of  actions,  ii.  app.  18,  iii.  817,  app.  8,  9,  21. 
forcible  entry  or  detainer,  iy.  148, 
riot,  iy.  147. 

trial  by,  iii.  880. 

yacating  of,  iy.  128. 
Reeordari  faciat  loquelam,  iii.  84,  87,  196 
Recoyery,  common,  ii.  116,  271,  867,  app.  17, 
iy.  429. 

in  yalue,  ii.  859,  app.  19. 

reyersal  of,  when  suffered  of  copyhold,  ii.  868, 
iii.  166*. 

roll,  ii.  858,  app.  17. 
Recreant,  iii.  840,  iy.  848. 
Rector  of  a  church,  i.  884. 
Rectorial  tithes,  i.  888. 
Recusants,  popish,  iy.  65,  124. 
Rectuatio  jtidieU,  iii.  861. 
Reddendum  of  a  deed,  ii.  299,  app.  1,  8. 
Re-disseisin,  writ  of,' iii.  188. 
Redress  of  iiguries,  iii.  2. 
Reference  to  masters  in  chancery,  iii.  458. 
Reformation  of  religion,  iy.  480. 
Refusal  of  a  clerk,  i.  889. 
Regalia  ma/ora  et  minora,  i.  241. 
Regard,  court  of,  iii.  71. 
Regardant,  yiHeins,  ii.  93. 


Regent,  i.  248. 

queen,  i.  219. 
Register  of  deeds,  ii.  348. 
marriages,  iy.  163. 
seamen,  i.  419*. 
RegUtrum  omnium  bremum,  iii.  188. 
Regnant,  queen,  i.  219. 
Regrating,  iy.  160. 
Rejoinder,  iii.  810. 

in  error,  iii.  app.  25. 
Rehearing,  iii.  458. 
Relation  back  in  bankruptcy,  ii.  486. 
forfeiture,  iv.  881,  886,  387. 
judgments,  iii.  420,  421. 
Relations,  private,  i.  422. 

public,  i.  146. 
Relative  rights  and  duties,  i.  123,  146. 
Relator,  in  informations,  iii.  264,  427,  iy.  308 
Release  of  lands,  ii.  824,  app.  8. 
Relief,  li.  66,  65.  87,  iv.  418,  420,  421 
Religion,  offences  against,  iv.  48. 
Religious  impostures,  iv.'  62. 
Rem,  information  in,  iii.  262. 
Remainder  in  chattels  personal,  ii.  898. 

of  lands,  i.  164. 

writ  of  formedon  in,  iii.  192. 
Remedial  part  of  laws,  1.  55. 

statute,  i.  86. 
Remise,  ii.  app.  15. 
Remitter,  iii.  19,  190. 
Removal  of  poor,  i.  864. 
Rent,  ii.  41,  42,  57,  299. 

charge,  ii.  42. 

remedy  for,  iii.  6,  206,  281,  iv.  441. 

seek,  ii.  42. 

serrice,  il.  41. 

subtraction  of,  iii.  280. 
Repetiltan  namium,  iii.  149. 
Repleader,  iii.  895. 
Replevin,  iii.  13,  170. 

action  of,  iii.  146. 

bond,  iii.  148. 
ReplieaHo,  iii.  810. 
Replication  at  law,  iii.  309,  app.  4,  23. 

in  criminal  cases,  iv.  889,  app.  6. 
equity,  iii.  448. 
Reports  by  the  master  in  chancery,  iii.  458. 

of  adjudged  cases,  i.  71. 
Representation  In  descents,  ii.  217. 
of  the  crown,  i.  194,  201. 
distribution,  ii.  517. 
parliament,  i.  158. 
Reprieve,  iv.  894. 
Reprisal  of  goods,  iii.  4. 
Reprisals  on  foreigners,  i.  268. 
Republication  of  will,  ii.  879,  602. 
Repugnant  conditions,  ii.  166. 
Reputation,  i.  184. 

injuries  to,  iii.  123. 
Requests,  court  of,  i.  231,  iii.  61. 

for  small  debta,  iii.  81. 
Rere-fiefs,  ii.  67. 
Rescripts  of  the  emperor,  i.  69. 
Reacotu,  writ  of,  iii.  146.  • 

Rescue,  iii.  12,  170,  iv.  126,  181. 
Residence,  i.  390,  892. 
Residuum  of  intestates'  effects,  ii.  614. 
Resignation,  i.  382,  893. 
Resistance,  i.  261,  iv.  436,  440. 
Respite  of  jury,  iii.  864,  app.  10. 
Respondeat  ousUr,  iii.  808,  897,  iv.  888. 
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Respondentia,  ii.  458. 
Responaa  prudentum,  i.  80. 
Restitution  in  blood,  &g.,  iy.  402. 
of  conjugal  rights,  iii.  94 
stolen  goods,  iy.  362. 
temporalities,  i.  380,  iy.  421. 
writ  of,  iv.  188.  863. 
Restoration,  a.d.  1660,  i.  210,  iy.  488. 
Restraining  statute,  i.  87. 

of  leases,  ii.  320,  iy.  432. 
Resulting  use,  ji.  835. 
Retainer  of  debts,  ii.  511,  iii.  18. 
seryants  by  another,  iii.  142. 
Retaliation,  iy.  12. 
Retomo  habendo,  plegii  de,  iii.  147. 

writ  rfe,  iii.  160,  413. 
RetraxU,  iii.  296,  396. 
Return,  false  or  double,  i.  181. 
action  for,  iii.  Ill,  372. 
irreplevisable,  writ  of,  iii.  150. 
of  writs,  iii.  273. 
form  of,  ii.  app.  14,  17,  19,  iii.  app.  8,  5,  7, 
12,  13,  14,  16,  16,  17,  18,  19,  21,  26,  27. 
Return-day  of  writs,  iii.  275. 
Returns  of  the  term,  iii.  277. 
Reyealed  law,  i.  42. 
Revenue  causes,  cognizance  of,  iii.  428. 
trial  of,  iy.  281. 
extraordinary,  i.  807. 
ordinary,  i.  281. 
Reversal  of  attainder,  iv.  392. 

judgment,  iii.  411*,  app.  26,  iv.  890. 
outlawry,  iii.  284,  iv.  320,  392. 
Reversion,  ii.  175. 
its  incidents,  ii.  176. 
assignee,  entitled  to  what  remedies,  iiL  168. 
Revertendi  animus,  ii.  392. 
Reverter,  writ  of,  formed  on,  in,  ill  192. 
Review,  bill  of,  iii.  454. 
commission  of,  iii.  67. 
Reviling  church  ordinances,  iv.  60. 
Revival  of  persons  hanged,  iv.  406. 
Revivor,  bill  of,  iii.  448. 
Revocation  of  devises,  ii.  876. 
uses,  ii.  886,  839,  app.  11. 
will,  ii.  602. 
Revolution,  a.d.  1688,  i.  211,  iv.  440. 
Rewards  for  apprehending  offenders,  iv.  294, 
296. 
discovering  accomplices,  iv.  881. 
Ridings,  i.  117. 
Right  close,  writ  of,  ii.  99,  iii.  196. 

secundum  eonsuetudinem  manerii,  writ  of,  iii. 
196. 
de  rationabUi  parte,  writ  of,  iii.  194. 
mere  writ  of,  iii.  198. 
of  advowson,  writ  of,  iii.  248,  260. 
dower,  writ  of,  iii.  183. 
possession,  ii.  196. 
property,  ii.  197. 
ward,  writ  of,  iii.  141. 
patent,  writ  of,  iii.  196,  app.  1. 
petition  of,  i.  128,  iii.  266,  iv.  487. 
quia  dominus  remisit  curiam,  writ  of,  iii.  196, 

app.  2,  8. 
9ur  disclaimer,  writ  pf,  iii.  288. 
Rights,  i.  122. 
bill  of,  i.  128,  iv.  440. 
of  persons,  i.  122. 
things,  ii.  1. 
Riot,  iv.  125,  142,  146. 
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Riot-act,  iv.  142,  148,  441. 

Riotous  assemblies,  felonious,  iv.  142. 

Rivers,  annoyances  in,  iv.  167. 

banks  of,  destroying,  iv.  243,  245. 

sluices  on,  destroying,  iv.  144. 

thefts  on  navigable,  iv.  238. 
Robbery,  iv.  241. 
Roberds-men,  iv.  246. 
Roguery,  incorrigible,  iv.  169. 
Rogues,  ib. 

Romney-marsh,  laws  of,  iii.  78. 
Roots,  destroying  of,  iv.  246. 

stealing  of,  iv.  238. 
Rope-dancers,  iv.  167. 
Routs,  iv.  146. 
Royal  assent,  i.  164,  184. 

family,  i.  219,  225. 
marriages  of,  i.  226*,  iv.  117. 

fish,  i.  223,  290. 

mines,  i.  295. 
Rule  of  court,  iii.  804,  app.  9. 
Rural  dean,  i.  883; 

deanery,  i.  112. 
Ryder  to  a  bill,  i.  188. 

Sabbath-breaking,  iv.  68. 
Saccularii,  iv.  241. 
Sacrament,  reviling  of,  iv.  60. 
Sacramentum  dedsionis,  iii.  842. 
Safe-conducts,  i.  269. 

violation  of,  iv.  68. 
Saint  Martin  le  grand,  court  of,  iii.  80. 
Saladine  tenth,  i.  809.  . 
Sale,  ii.  9,  446. 

of  distress,  ill.  14. 
Salt-duty,  i.  821. 
Salvage,  i.  294,  iL  468,  460. 
Sanction  of  laws,  i.  66. 
Sanctuary,  iv.  832,  866,  486. 
Sark,  island  of,  i.  107. 
Satisdatio,  iii.  291. 

Satisfaction,  entry  of,  on  record,  iii.  421. 
Saxon  laws,  i.  64,  iv.  410,  412.  . 
Scale  of  crimes  and  punishments,  iv.  18. 
Scandal  or  impertinence  in  bills  in  equity,  iiL 

448. 
Scandalum  magnatum,  i.  402,  iii.  128. 
Schire-men,  i.  898. 
Schism,  iv.  62. 
Schoolmaster,  i.  463,  iv.  64. 
Sciences  auxiliary  to  the  study  of  the  law.  i.  88L 
Scire  fadas  against  bail,  iii.  416. 
in  detinue,  iii.  418. 
to  hear  errors,  iii.  app.  26. 
remove  a  usurper's  clerk,  iii.  248. 
repeal  letters-patent,  iii.  261. 
revive  a  judgment,  iii.  421. 

/ect,  iii.  app.  25. 
Scold,  common,  iv.  168. 
Scotland,  i.  95,  iv.  292,  806,  427. 
Scots,  or  assessments,  iii.  74. 

peers,  their  election,  ii  168,  iv.  117. 
Scripture,  scoffing  at,  iv.  69. 
Scutage,  i.  810,  ii.  74. 
Se  defendtndo,  homicide,  i.  180,  iv.  188. 
Sea-banks,  destroying,  iv.  248,  246. 
Seal,  counterfeiting  the  king's,  iv.  88,  89« 

great,  ii.  346,  347,  iu.  47. 

of  a  corporation,  i.  476. 

privy,  ii.  347. 
Sealing  of  deeds,  ii.  805,  ^tp.  8,  12, 18. 
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Seals,  their  antiquity,  ii.  806. 
Sea-marks,  i.  264. 

destroying,  1.  294. 
Seamen,  i.  ^0. 
Seamen's  wages,  iiL  107. 

wills  or  powers,  counterfeiting.  It.  248. 
Second  deliverance,  writ  of,  iii  150. 

surcharge,  writ  of,  iii.  289. 
Secondary  couTeyanoes,  ii.  824. 

use,  ii.  835. 
Secretaries  of  state,  i.  888. 
Secta,  iii.  295,  844. 

ad  molendinuniy  &o.,  writ  dt^  iii.  235. 
Sectmda  superoneratume,  writ  de,  iii.  239. 
Securities  for  money,  their  true  construction, 

iu.  439. 
Security  for  good  behayiour,  !▼.  251,  256. 
peace,  iy.  251,  254. 

of  person,  i.  129. 
Seduction  of  women-children,  W.  209,  212. 
Seisin,  ii.  209. 

for  an  instant,  ii.  181. 

liveiy  of,  ii.  811,  app.  1. 

writ  of,  iii.  412,  ii.  859,  app.  19. 
Seising  of  heriots,  &c.,  iii.  15. 
Selecti  judicea,  iii.  366. 
Self-defence,  iii.  8. 

homicide  in,  i.  130,  iy.  188. 
Self-murder,  iy.  189. 
Semi-plena  probatio,  iii.  870. 
Senattu  eoruulta,  i.  80,  86. 

decreta,  i.  86. 
Septennial  elections,  L  189,  440. 
Sequestration  in  chancery,  iii.  444. 

of  a  benefice,  iii.  418. 
Serjeant,  ancient,  iii.  28. 

at  arms  in  chancery,  iii.  444. 
law,  i.  24,  iii.  27. 

premier,  iii.  28. 
Seijeanty,  grand,  ii.  78. 

petit,  ii.  81. 
Servants,  i.  428. 

battery  of,  iii.  142. 

embezzling  their  master's  goods,  iy.  280,  281. 

firing  houses  by  negligence,  i.  481,  iy.  222. 

larceny  by,  iy.  280. 

master  when  answerable  for,  i.  429,  480,  481, 
iii.  154. 

retainer  of,  i.  425. 

tax  oAy  i.  826. 
Service,  feodal,  it  64. 

heriot,  ii.  422. 
Session,  great,  of  Wales,  iii.  77. 

of  gaol-delivery,  iv.  app.  8. 
oyer  and  terminer^  iv.  app.  1. 
parliament,  i.  186,  187. 

quarter,  iv.  271,  274. 
8et-o£f,  iiiw  304,  iv.  442. 
Settlement,  act  of,  I.  128,  217,  iv.  440. 
Settlements  of  the  poor,  i.  862. 
Several  fishery,  ii.  89. 
Severalty,  estates  in,  H.  179. 
Severance  of  jointure,  ii.  185. 
Severity  of  punishment,  iv.  16. 
Sewers,  commissioners  of,  iii.  78 
Sextons,  i.  395. 
Sheep,  &c.,  stealing  or  killing  with  intent  to 

steal,  iv.  238. 
Shepway,  court  of,  iii.  79. 
Sheriff,  i.  117,  889,  iv.  292,  418,  427. 
Sheriff '9  court,  in  London,  iii.  80. 


Sheriff's  toum,  iv.  273,  411,  424. 
Shifting  use,  ii.  385. 
Shipmoney,  iv.  437. 

Ships  in  distress,  plundering  them,  i.  294,  It 
235,  238. 

maliciously  destroying,  i.  294,  iv.  244. 
Shire,  i.  117. 

Shooting  at  another,  iv.  207. 
Shop-books,  iii.  368,  369. 
Shrubs,  destroying  of,  iv.  246. 

stealing  of,  iv.  283. 
Shroud,  stealing  of,  ii.  429,  iv.  235. 
Si  fecerit  ie  iecurum,  iii.  274,  app.  7. 
Signet,  privy,  ii.  347. 
Significavit,  writ  of,  iii.  102. 
Signing  of  deeds,  ii.  805,  app.  8,  12,  18. 
Sign-manual,  ii.  847. 

forging  it,  iv.  89. 
Similitude  of  handwriting,  iv.  858. 
Simony,  i.  388,  393,  U.  278,  iv.  62. 
Simple  contract,  debt  by,  it  465. 

larceny,  iv.  229.  • 

Sine-cure,  i.  386. 
Single^bond,  ii.  840. 

combat,  iv.  346. 

voucher,  ii.  app.  17. 
Sinking-fund,  i.  332. 
Si  non  omnea,  iii.  59*.. 
Six  cferks  in  chancery,  iii.  443.' 
Sixpenny  deduction  from  pensions,  Ho.,  L  127. 
Slander,  iii.  123. 
Slavery,  i.  418,  428. 
SUves,  i.  127. 
Sledge,  iv.  92,  376. 
Sluices  on  rivers,  destroying,  iv.  144. 
Small  debts,  courts  for,  iii.  81,  iv.  441. 

tithes,  i.  387. 
Smoke-farthings,  i.  825. 
Smuggling,  i.  817,  iv.  154. 
Socage,  ii.  79,  iv.  419.. 

free  and  common,  ii.  79. 

guardian  in,  i.  461. 

villein,  ii.  98. 
Society,  its  nature,  1.  47. 
Sodomy,  iv.  215. 

Sodor  and  Man,  bishopric  of,  i.  107,  112. 
Sokemans,  ii.  100. 
Soldiers,  i.  408. 

wandering,  iv.  164. 
Sole  corporations,  i.  469. 
Solicitor,  iii.  26. 

general,  iii.  27. 
Son  aaaault  demetne,  iii.  120,  806. 
Sophia,  princess,  heirs  of  her  body,  t  217. 
Sorcery,  iv.  60. 
Sovereignty,  I.  49. 

of  the  king,  i.  241. 
Soul-scot,  ii.  425. 

South-Sea  Company,  misbehaviour  of  its  ofllcers, 
iv.  234. 

fhnd,  i.  881. 
Speaker  of  each  house  of  parliament,  i.  181. 
Speaking  with  prosecutor,  iv.  863. 
Special  administration,  ii.  506. 

bail,  iii.  287,  app.  19. 

bailiff,  i.  845. . 

bastardy,  i.  454. 

case,  iii.  378. 

demurrer,  iii.  815. 

imparlance,  iii.  301. 

jury,  iii.  357. 
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fSpecial  matter  in  evidenoe,  iii.  806. 

occupant,  ii.  259. 

plea,  iii.  805. 

property,  ii.  891. 

session,  iv.  272. 

statute,  i.  86. 

tail,  ii.  118. 

verdict,  iii.  877,  iv.  861. 

▼arrant,  iv.  291. 
Specialty,  debt  by,  ii.  465,  iii.  155. 
Specific  legacies,  ii.  512. 

relief  in  eqaity,  iii.  488. 
Spiriting  away  men  and  children,  iv.  219. 
Spiritual  corporations,  i.  470. 

court,  iii.  61. 
^Spiritualities,  guardian  of,  i.  880. 
Spoliation,  iii.  90. 
Sporuio  j'udieialts,  iii.  452. 
Springing  uses,  ii.  884. 
Squibs,  iv.  168. 
Stabbing,  iv.  198. 
Stage-plays,  iv.  167. 
Stake  driven  through  the  body,  iv.  190. 
Stamp-duties,  i.  824. 

Stamping  of  deeds,  ii.  297,  app.  8,  12,  18. 
Stamps,  forging  of,  iv.  248. 
Standard  of  coin,  i.  278. 

weights  and  measures,  i.  274,  275,  iv.  276. 
Stannary  courts,  iii.  79. 
Staple  commodities,  i.  815. 
Starchamber,  court  of,  i.  281,  iii.  445,  iv.  266, 

810,  429,  483,  487. 
Starrs,  ii.  842,  iv.  266. 
Stated  damages,  iii.  485. 
Statham,  i.  72. 
Stotute,  i.  8& 

guardian  by,  L  462. 

merchant,  ii.  160,  iv.  426. 

rolls,  i.  182. 

staple,  ii.  160,  iv.  428. 
recognizance  in  nature  of,  ii.  160,  842,  iv. 
431. 
Statutes  of  a  corporation,  i.  475. 
Staundforde,  i.  72. 
Stealing  an  heiress,  iv.  208. 
Sterling,  i.  278. 
Steward,  i.  427. 

lord  high,  iii.  88. 
his  court,  iv.  261. 
in  parliament,  iv.  260,  268. 
of  the  university,  his  court,  iv.  277. 

of  the  household,  iii.  88. 
his  court,  iii.  76,  iv.  276. 
Stint,  common  without,  ii.  84,  iii.  289. 
SHptdatio,  iii.  291. 

Stipulation  in  the  admiralty  court,  iii.  108. 
Stirpety  distribution  /7«r,  ii.  517 

succession  m,  ii.  217. 
Stocks  for  punishment,  iv.  877. 

of  descent,  male  and  female,  ii.  284. 
Stolen  goods,  receiving,  &c.,  iv.  182,  288. 

marriages,  iv.  209. 
Stoppage,  iii.  305. 

Stores,  embezzling  the  king's,  iv.  101. 
Strangers  to  a  fine,  ii.  856. 
Striking  in  the  king's  palace  or  courts  of  justice, 

iv.  125,  276. 
Study  of  the  law,  its  discouragements,  t  81. 
uses,  i.  6. 
restrained  in  London,  i.  24. 
why  neglected  in  the  univernties,  i.  16. 
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Stultifying  one's  self,  ii.  291. 
Subjection,  civil,  iv.  28. 
Subinfeudation,  ii.  91. 
Subornation  of  perjury,  iv.  187. 
Subptxna  ad  ietUJicandum,  iii.  869. 

duces  tecum,  iii.  882. 

in  equity,  iii.  445. 
its  original,  iii.  52. 
Subscription  of  witnesses,  iii.  878L 
Subscriptions,  unlawful,  iv.  117. 
Subsequent  conditions,  ii.  154. 

evidence,  iii.  404,  454,  455. 
Subsidies,  ecclesiastical,  i.  311. 

lay,  i.  308,  310,  iv.  428. 

on  exports  and  imports,  i.  815. 
Subtraction  of  conjugal  rights,  iii.  94. 
legacies,  iii.  98. 
rents  and  services,  iii.  230. 
tithes,  iii.  88,  102. 
Succession  ab  intestatOf  ii.  516. 

to  goods  and  chattels,  ii.  430. 
the  crown,  i.  197,  iv.  440. 
Suffrance,  estate  at,  ii.  150. 
Suffrage,  who  entitled  to,  i.  171. 
Suggestion  for  prohibition,  iii.  118. 

prosecution  by,  iv.  809. 
Suicide,  iv.  189. 
Suit  and  service,  ii.  54. 

at  law,  iii.  116. 

in  equity,  iii.  442. 

or  witnesses,  iii.  295,  ii.  app.  17. 
Summary  convictions,  iv.  280. 
Summoners,  iii.  279,  ii.  app.  14,  17,  iii.  app.  ^ 

18. 
Summons,  iii.  279,  app.  5. 

before  conviction,  iv.  282. 

to  parliament,  i.  149,  150. 
Sumptuary  laws,  iv.  170. 
Sunday  no  juridical  day,  iii.  278,  290. 
Supersedeas,  writ  of,  i.  858. 
Superseding  commissions  of  bankrupt,  ii.  488. 
Superstitious  usesy  information  of,  iii.  428. 
Supplemental  bill  in  equity,  iii.  448. 
Suppletory  oath,  iii.  870. 
Supplicavitf  iv.  258. 
Supplies,  i.  808. 
Supremacy,  iv.  480. 

oath  of,  i.  868. 
refusing  it,  iv.  115. 
Supreme  magistrates,  i.  146. 

power,  i.  49,  146. 
Surcharge  of  common,  iii.  237. 
Surplus  of  intestates'  effects,  ii.  514. 
Sur-rebutter,  iii.  810. 
Sur-rejoinder,  ib. 
Surrender,  deed  of,  ii.  826. 

of  bankrupt,  ii.  481. 
copyholds,  ii.  865,  868. 
Surveyor  of  highways,  i.  857. 
Survivorship,  ii.  188,  app.  7. 

of  things  personal,  ii.  399. 
Suspension  of  habeas  corpus  act,  L  186. 
Sus  per  coll.,  iv.  403. 
Swans,  stealing  of,  ii.  894,  iv.  286. 
Swearing,  profane,  iv.  59. 

the  peace,  iv.  255. 
Sweinmote,  court  of,  iiL  72. 
Sycophants,  iv.  236*. 
Syngrapha,  ii.  296. 
Synods,  i.  279. 
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Tail  after  possibility  of  issue  extinct,  ii.  124. 

female,  ii.  114. 

general,  ii.  118,  app.  6. 

male,  ii.  114. 

special,  ii.  118. 

tenant  in,  ii.  112. 
Taking,  felonious,  It.  280,  282. 

unlawful,  iii.  145. 
Tale,  or  count,  iii.  298. 
Tales  df  eircuvuUmtibuty  iii.  865,  app.  14,  It.  864. 

writ  of,  iii.  364. 
Talionis  Ux,  if,  12. 
Talliage,  i.  811,  iv.  419,  426. 
Tariff,  i.  ol8. 

Taxation  by  the  house  of  commons,  i.  168. 
Taxes,  i.  140,  808,  iv.  426,  489. 

their  annual  amount,  i.  827,  888. 
Tailor,  common,  action  against,  iii.  165. 
Technical  words  in  indictments,  iv.  806. 
Temporalities  of  bishops,  their  custody,  i.  282, 
iv.  421. 
restitution,  L  880,  iv.  421. 
Tenant,  ii.  69. 

to  the  prmeipe,  ii  859,  862. 
Tender  of  amends,  iii  16. 
issue,  iii.  818. 
money,  i.  277,  iii.  808. 
oaths,  i.  868,  iv.  124. 

plea  of,  iii.  803. 
Tenement,  ii.  16,  59. 

entailable,  ii.  118. 
Tenemental  lands,  ii.  90. 
Tensndum  of  a  deed,  ii.  298,  app.  1. 
Tenths,  ecclesiastical,  i.  284,  iv.  107. 

temporal,  i.  809. 
Tenure,  disturbance  of,  iii.  242. 
Tenures,  ancient,  ii.  59. 

modem,  ii.  78. 
Term  in  law,  essoign-day  of,  iii.  278. 
first  day  of,  iii.  277. 
original  of,  iii.  275. 
returns  of,  iii.  277. 

of  years,  ii.  143,  app.  8,  6,  iv.  480. 
Ttrminum  qui  prmteriil,  writ  of  entry  od,  iii.  176, 

188.   • 
Termor,  ii.  142* 
Terre-tenant,  ii.  91,  828. 
Test  act,  iv.  59,  439. 

Testament,  ii.  11, 12,  378,  489,  499,  .▼.  424,  480. 
Testamentary  causes,  iii.  95. 

guardian,  i.  462,  ii.  88. 

jurisdiction  in  equity,  iii.  437. 
spiritual  courts,  iii.  97,  iv.  421. 
Testamento  annexOy  administration  cum^  ii.  504. 
Teetatum  eapicu,  iii.  288,  app.  14. 
Teste  of  writs,  i.  179,  iii.  274,  append,  passim. 
Testes,  proof  of  will  per,  ii.  508. 

trial  /7«r,  iii.  886. 
Theft,  iv.  229. 

its  punishment,  iv.  286*,  420. 
Theft-bote,  iv.  188,  868. 
Theodosian  code,  i.  81. 
Things  personal,  ii.  884. 

real,  ii.  16. 
'   right  of,  ii.  1. 

Threatening  letters,  iv.  187,  144. 
Threats,  iii.  120. 

of  accusation  to  extort  money,  iv.  187. 
Timber,  ii.  281. 

trees,  stealing,  iv.  238. 
destroying,  iv.  246. 
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Tippling,  iv.  64. 
Tithes,  i.  888,  ii.  24. 

cognizable  in  equity,  iii.  487. 

of  forest  land,  iii.  48. 

original  distribution  of,  i.  384. 

subtraction  of,  iii.  88,  102. 
Tithing,  i.  115,  iv.  411. 
Tithingman,  i.  115,  856. 
Title  of  acts  of  parliament,  i.  188. 

to  lands,  ii.  195. 

pretended,  selling  or  buying,  iv.  186. 
the  crown,  L  190. 
things  personal,  ii.  400. 
Toleration,  iv.  52,  58,  440. 
ToU,  writ  of,  iii.  84,  195,  app.  1. 
Tongue,  cutting  out  or  disabling,  iv.  206,  207* 
Tonnage,  i.  816,  iv.  437. 
Tonsura  clericalis,  iv.  367. 
Torts,  actions  on,  iii.  117. 
Torture,  i.  138,  iv.  825. 
Tourn  of  the  sheriff,  iv.  278,  411,  424. 
Tout  temps  prist,  iii.  808. 
Town,  i.  115. 

Trade,  its  progress  in  England,  iv.  419,  424, 
428,  481,  488,  439. 

offences  against,  iv.  154. 

offensive,  iv.  167. 

unlawful  exercise  of,  i.  427,  It.  159*. 
Tradesmen,  i.  407. 

actions  against,  iii.  165. 
Traitors,  ii.  499,  iv.  75. 
Transitory  actfons,  iii.  294. 
Transportation,  i.  137,  iv.  871,  877,  401. 

returning  from,  iv.  132,  871. 
Traverse  of  indictment,  iv.  351. 
offices,  iii.  260. 
plea,  iii.  313. 
Treason,  appeal  of,  iv.  314. 

high,  iv.  75,  428. 

misprision  of,  iv.  120. 

petit,  iv.  75,  208. 

trials  in,  iv.  351,  440. 
Treasurer,  lord  high,  iii.  88,  45,  56. 

killing  him,  iv.  84. 
Treasure-trove,  i.  296. 

concealment  of,  i.  297,  iv.  121. 
Treaties,  leagues,  and  alliances,  i.  257. 
Trebucket,  iv.  168. 
Trees,  destroying,  iv.  245,  246. 

stealing,  iv.  283. 
Tresayle,  iii.  186. 
Trespass,  costs  in,  iii.  401. 

on  lands,  iii.  208,  209. 
the  case,  action  of,  iii.  52,  122. 

vi  et  armis,  action  of,  iii.  120,  121,  128. 
Trespassers,  ab  initio,  iii.  15. 
Trial,  iU.  880,  iv.  842,  411. 

new,  iii.  887,  iv.  361,  438. 
Triennial  elections,  i.  189,  iv.  440. 

parliaments,  i.  153,  iv.  437, '440. 
Trinity,  denial  of,  iv.  49. 
Trinoda  neeessitas,  i.  263,  357,  ii.  102. 
Triors,  lords,  iv.  262,  268 

of  jurors,  iii.  363. 
Triplicatio,  iii.  810. 
Trithing,  i.  117. 
Triverbial  days,  iii.  425. 
Trover  and  conversion,  action  of,  iii.  152,  iv. 

863. 
Truce,  breakers  of,  iv.  69. 

conservators,  ib. 
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Trusts,  ii.  S36,  app.  5,  6. 

-where  cognizable,  iii.  431,  489. 
Tab-man,  in  the  exchequer;  iii.  28. 
Tumultuons  petitioning,  i.  148,  iy.  147. 
Turbary,  ooounon  of,  ii.  84. 
Turnips,  stealing,  iv.  288. 
Turnpikes,  destroying  of,  iy.  144. 
Ikitor,  i.  806,  453,  460. 
Twelye  tables,  laws  of,  i.  80. 
Two  witnesses,   when  necessary,   ill.  870,  iy. 

856. 
Tyranny,  i.  126,  138. 

Ubiquity  of  the  king,  i.  270. 
Udal  right,  ii.  45. 
Umpire,  iii.  16. 

Unanimity  of  juries,  iii.  876,  iy.  414. 
Uncertainty  of  the  law,  iii.  825. 
Uneore  priat^  iii.  808. 
Undersheriff,  i.  845. 
Underwood,  stealing,  iy.  288. 
Union,  articles  of,  i.  96. 

of  Great  Britain,  i.  96,  iy.  427,  440. 
Unities  of  joint  estates,  ii.  180. 
Univerntates,  i.  469. 
Uniyersity,  i.  471. 

burgesses  of,  i.  174. 

chancellor  of,  his  certificate,  iii.  886. 

courts  of,  iii.  88,  iv.  277. 

right  of,  to  popish  adyowsons,  iii.  251. 

study  of  the  law  in,  i.  26. 
Unknown  persons,  larceny  from,  iy.  285*,  859. 
Uses,  ii.  187,  271,  827,  iu.  52,  iy.  426,  429,  480. 

coyenant  to  stand  seised  to,  ii.  838. 

deeds  to  lead  or  declare,  ii.  889,  868,  app.  9, 
10. 

statute  of,  ii.  882,  iy.  480. 
Usurpation  of  adyowson,  iii.  242. 
franchises  or  offices,  iii.  262. 
Usura  marHimOj  ii.  458. 
Usury,  ii.  454,  iy.  116,  158. 
Utu8  fructui,  ii.  827. 
Uterinut  /rater,  ii.  282. 
Uttering  false  money,  iy.  89,  99. 

Vacancy  of  the  throne,  i.  212,  214. 
Yacarius,  Roger,  i.  18. 
Vacating  records,  iy.  128. 
Vacations,  iii.  276. 
Vadium  mortuuniy  it  157. 

ototifn,  ib. 
Vagabonds,  iy.  169. 
Vagrants,  ib. 

harbouring  them,  ib. 
Valor  ben^fieiorumy  i.  285. 

maritagu,  ii.  70,  88. 
Valuable  consideration,  ii.  297. 
Valyasors,  i.  408. 
Vassal,  ii.  58. 
Venary,  beasts  of,  ii.  415. 
Venire  faciat,  writ  of,  iii.  852,  app.  6,  10,  it. 

818,  851,  app.  8. 
Ventre  iruficiendo,  writ  dis,  L  456. 

ea  mere,  children  in,  i.  180. 
Venue,  iii.  294. 

when  changed,  iii.  294,  884. 
Verberation,  iii.  120. 
Verderors,  iii.  71,  72. 
Verdict,  iii.  877,  app.  6,  11,  iy.  860,  app.  8,  4,  5. 

false,  iii.  402,  iy.  140. 
\  erge  of  the  court,  iii.  76,  iy.  276. 
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Vert,  yenison,  and  coyert,  ii^orieB  to^  iii.  71. 

Vested  legacy,  ii.  518. 

remainder,  ii.  168. 
Vetitum  namium,  iii.  149. 
Vicar,  i.  887. 

Vicarages,  when  established,  t  887,  iy.  428. 
Vicarial  tithes,  i.  887. 
Vice-admiralty  courts,  iii.  69. 
Vicinage,  common  because  of,  iL  88. 
Vieineto,  jury  de,  iii.  869,  885. 
Vicontiel  writs,  iii.  288. 
Vidamea,  1.  408. 
Tiew  by  jurors,  iii.  299,  868. 

of  irankpledge,  iy.  278. 
ViU,  i.  115. 
Villein,  U.  92,  iy.  420. 

in  gross,  ii.  98. 

regardant,  ib. 

seryices,  ii.  61. 

socage,  ii.  61,  98. 
ViUenage,  ii.  89,  92. 

priyileged,  ii.  98. 

pure,  ii.  61,  90. 
Villenous  judgment,  iy.  186. 
Vinculo  matrimonii,  diyoroe  a,  iiL  94. 
Viner,  Mr.,  his  institution,  i.  27. 
Violating  the  queen,  Ac,  i.  224,  iy.  81. 
Violent  presumption,  iii.  871. 
Virge,  tenant  by,  ii.  148. 
Virgin  Mary,  a  ciyilian  and  canonist^  i.  21. 
Viscount,  i.  898. 

Visitation-books  of  heralds,  iii.  105. 
Visitor,  i.  480. 

of  ciyd  corporations,  ib. 
colleges,  i..482. 
hospitals,  ib. 
Vienh,  iii.  294,  iy.  860. 
Vho  vadio,  estate  in,  ii.  157. 
Voir  dire,  oath  of,  iii.  882. 
Voluntary  escape,  iii.  416,  iy.  180. 

jurisdiction,  iii.  66. 

manslaughter,  iy.  191. 

oaths,  iy.  187. 

waste,  ii.  281. 
Vouchee,  in  recoyeries,  iL  858,  app.  18. 
Voucher,  iiL  800. 

in  recoyeries^  ii.  858,  app.  18. 
Vulfforit  purgaHo,  iy.  842. 

Wager  of  battel,  iii.  887,  889,  app.  8,  It.  SM, 
418,  422,  424. 
law,  iii.  841,  iy.  414,  424. 
Wagering  policies,  ii.  460. 
Wages  of  members  of  parliament,  L  174. 

seryants,  L  428. 
Waifs,  L  297. 
Wainage,  iy.  879. 
Wales,  L  98,  iy.  427,  48L 
courts  of,  iii.  77. 
part  of  EngUnd,  L  94. 
prince  of,  i.  226. 
compassing  and  imaginiTig  hii  death,  L  226^ 
iy.  76. 
princess  of,  i.  226. 
yiolating  her,  L  225,  iy.  81. 
Wandering  soldiers  and  mariners,  iy.  164. 
Want,  iy.  81. 
Wapentakes,  i.  116 

War  and  peace,  right  of  making,  L  257. 
articles  of,  i.  4l6. 
leyying  against  the  king,  iy.  81. 
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Ward  by  eonstables,  &«.,  i.  856,  !▼.  292,  426. 
Wards  and  liyeries,  oourt  of,  iiL  258. 
Wardship  in  ohiTaby,  ii.  67,  It.  418,  420,  421. 
copyholds,  ii.  07. 
socage,  ii.  87. 
Warrant,  i.  187,  \y.  290. 

of  attorney,  to  confess  judgment^  iiL  897. 
WarranHa  ehartm,  iii.  800. 
Warranty  of  chattels  personal,  ii  451. 
goods  sold,  iii  166. 
lands,  ii  800,  app.  1,  15,  18. 
Warren,  beasts  and  fowls  of,  ii.  88. 

robbeiy  of.  It.  286. 
in  disguise,  iv.  144^ 
Waste,  ii  281,  iii.  228. 

hov  prerented  in  equity,  iii.  488. 

impeachment  of,  ii  288. 

lands,  ii  14,  90. 

writ  of;  iU.  227. 
Watch,  i  856,  It.  292,  426. 
Water,  ii.  14, 18. 

Watermen  oYcrloading  their  boats,  ir.  192. 
Water-ordeal,  it.  842. 
Ways,  ii.  86. 

and  means,  committee  of,  i.  808. 

distorbance  of,  iii.  241. 
Weights  and  measures,  i  274,  iy.  275,  424. 

false,  It.  159. 
WeregUd,  It.  188,  818,  418. 
Wells,  property  in,  ii.  5. 
Weat-Saxan-lage,  i  65,  ir.  412. 
Whales,  property  of,  i  228. 
Wharfe,  i.  264. 
Whipping,  IT.  872,  877. 
White  rents,  If.  48. 
Whole  blood,  U.  227. 
Widow's  chamber,  ii.  518. 
Wife,  i  488. 

battery  of,  iii.  140. 
Will,  defect  of,  !▼.  20. 

estates  at,  ii.  145. 

of  the  lord,  ii.  95, 147. 

▼icions,  !▼.  21. 
Wills  and  testaments,  ii  11, 12,  878,  489,  499, 
'     iT.  424,  480. 
Winchester  measure,  i  274. 
Window-tax,  i  825. 
Wine,  adulteration  of,  it.  162. 

licenses,  1.  289. 
Witchcraft,  ir.  60,  486. 
Withdrawing  from  allegiance,  It.  87. 
WUhemam,  ii.  129, 149,  418. 


Witnesses,  iii  869. 

for  prisoners,  iv.  859,  441. 

tampering  with,  ir.  126. 

their  expenses,  iii.  869,  it.  862. 

to  deeds,  ii.  807. 
wiUs,  ii.  501. 

trial  by,  iii.  886. 

two,  where  necessary,  iii.  870,  iy.  856. 
Wittenorffmote,  i  148,  iy.  412. 
Women,  appeals  by,  iy.  424. 

children,  stealing  or  seduction  of,  iy.  209. 

guilty  of  clergyable  felonies,  iy.  869i 

jury  of,  iii  862,  iy.  895. 
Woodmote,  court  of,  iii  71. 
Wood-ptealing,  iy.  288. 
Wool,  &c.,  tnuisporting,  iy.  154,  42a 
Words,  action  for,  iii.  128. 

costs  in  actions  for,  iii.  40L 

treasonable,  iy.  79. 
Work-house,  iy.  870. 
Worthiest  of  blood,  ii.  218. 
Wounding,  iii.  121,  iy.  216. 
Wreck,  i.  291,  ii.  14,  iii.  106,  iy.  285. 
Writ,  iii.  272. 

close,  ii  846. 

of  election  to  parliament,  i  178. 
peerage,  i  400. 

patent,  ii.  846. 
Writs,  forms  of,  iU.  51, 188,  278,  iy.  427. 
Writing  of  a  deed,  ii  297. 

treason  by,  iy.  80. 
Writings,  steaUng  of,  iy.  284. 
Written  conyeyances,  ii  297. 

eyidence,  iii.  867. 
Wrongs,  i  122. 

priyate,  iii.  2. 

public,  iy.  1. 

Tear,  ii  140. 
and  day,  in  appeals  of  death,  iy.  815  886 

continual  clidm,  iii  175. 

copyhold  forfeiture,  ii.  284. 

estrays,  i  298. 

fines,  ii  854. 

murder,  iy.  197,  806. 

wrecU,  i  292. 
day  and  waste,  ii  262,  iy.  886. 
Tear-books,  i  72. 
Tears,  estates  for,  ii  140. 
Teomen,  i  406. 
Tork,  custom  of  the  proyince  of,  ii  618. 
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